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tBtmtMMmm  »re  €ll«tlii«mltke4  hy  tU9  mae  mt  m  amaller  type.] 


OOnSKRITCXIOII'. 

Af  to  the  oonstraotion  of  the  CouaUlution, 

iM  OoHBTITUflOVAL  L^W. 

As  to  the  coD8trQ<)tion  of  CoatxadtB,  6ee 
GcnrrRAOXB,  tit.  Interpretathny  and  the  titlefi 
«f  TuioQB  dasses  of  contractB  there  furred  to. 

As  to  the  oonstTDction  to  be  put  tipoQ  the 
OliiiioiiB  of  a  oourt  in  t&e  decisioDd  of  a 

CKOM,  see  FOBMXB  Al^JUDICATlON. 

As  to  the  oonstniction  of  Pleftdftigii^  see 

PtiABIRO. 

As  to  the  coostniotioik  of  Btatutei>  see 
dfATiTm,  tit  lAUrprttaUon. 

As  to  the  oonstniotioQ  of  WmSi  see  Wnxs, 
liL  InitrtfraaUon^  and  tides  th«ire  referred  to. 


OOKBUZii 

1.  Appmermnoe  to  proteot  Interettta  of 
unuiU^uiep-  The  French  consnl  is  entitled^ 
hoth  hj  treaty  and  comity,  to  be  heard  in  the 
Surrogate's  Ooart,  not  as  a  party,  but  inform- 
ally, as  the  national  agent  of  parties  supposed 
to  be  interested.  QutrogaU^t  Ot.,  1855,  Ferrie 
f.  Ptablie  Administrator,  8  Bra/if,^  249. 

2.  Dnty  of  public  administrator  of  the  dty 
«f  New  York,  to  notify  consuls  of  certain  cases. 
2A».Asf.,ii4,S29. 

aL  Bista  oonrta  have  no  Juriadiotion.  A 
ibrdgn  eonsnl  is  exempted  from  liability  to  be 
saed  in  the  State  courts,  but  his  exemption  is 
neither  a  personal  privilege,  nor  the  privilege 
sf  his  govenmieotw  It  is  the  privilege  of  the 
Uaited  States  government  by  virtoe  of  the 
Jafidary  aet  ^  1789  [1  U.  S.  Stat  it  L.,  64, 


eh.  M,  §  9],  and  is  not  founded  on  the  lAw  of 
nations  or  treaty;  and  such  exemption  cannot 
be  renounced  by  the  consul  by  his  appearing 
in  an  action  In  ^e  State  courts  and  pleading 
to  the  merits.  [1  fiinn.,  188;  7  Pet.,  976;  8 
Id.,  814.]  OU  of  Appeali,  1858,  Yalarino  e. 
Thompson,  7  iT.  F.  (B  Seld,),  578  (overriding 
nynn  «.  Stonghton,  5  iSbf5.,  116;  and  Davis 
e.  Piickard,  6  W&hd,,  827;  10  /A,  60).  Pol- 
lowed  in  Republic  of  Mexico  e.  Arrangois,  11 
Bind,  iV.,  1 ;  Griffin  e.  D6minguez,  9  Dwr^ 
858;  8.  0.,  11  N.  F.  Leg.  Obs.,  985. 

4.  Waiver.  A  foreign  consul  who  was  sued 
and  had  Judgment  against  him  in  the  Supreme 
Ooort,  he  pleadmg  to  the  merits,  cannot  assign 
as  error  in  fact  that  he  was  such  consul.  Ot, 
cf^ron,  1880,  Davis  «.  Packard,*  6  WML^ 
827. 

a.  Joint  anit  The  fact  that  ^e  obnsnl  is 
sued  together  with  another  person  on  a  Joint 
contract,  wiH  not  gite  Jurisdiction  to  the 
State  courts.  Ot,  of  AppettU^  1868,  Yfedarino 
V.  Thompson,  7  ^.  F.  (S  8eld,),  5t0. 

&  Appointment  pending  soit  The  ap* 
pointment  to  a  consulship,  of  the  defendant| 
and  acceptance  of  the  office  by  him,  after  suit 
brought,  cannot  divest  the  State  oourt  of  Juris- 
diction. [9  Wheat,  687.]  Supreme  Ot.,  1847. 
Eoppel  V.  Heinrichs,  1  Barb,^  449. 


*  The  Jadgment  In  this  osne  was  rsvened  by  the 
Sapreme  Court  of  the  United  States  (6  PS,y  41), 
and  the  Court  of  Erro^^  on  reoeiving  the  nutDdste, 
merely  reversed  its  own  Jodgmeot,  sod  dismlMed 
the  writ  of  error.  188S,  10  Wmid,,  60.  The  Coart 
of  AppealK,  in  Valarido  e.  Thompson  (1858),  followed 
this  deciftion  of  the  Bapreme  Court  of  the  United 
Sutee.    7  N,  F.  (8  StUL),  878. 


CONTEMPT. 


Oavti  of  BeeoKd;— la  CtaMnL 


7.  The  suit  was  originallj  begnn  in  the 
Common  Pleas,  and  after  defendant  had  been 
appointed  oonsnl  he  proceeded  to  trial,  and 
afterwards  removed  the  oanse,  bj  writ  of 
error,  to  the  Supreme  Court,  and  the  Judg- 
ment was  affirmed,  ffeldy  that  the  defendant 
was  estopped  f^om  setting  up  his  privilege  in 
bar  of  the  Jurisdiction  of  the  State  court.    lb. 

8.  Reirignatioa.  The  oonsuPs  admissions 
that  he  has  abandoned  his  office  and  renounced 
its  functions,  are  sufficient  to  prevent  the  act 
of  Congress  from  applying,  and  to  authorize 
an  action  against  him,  though  no  official  or 
legal  reeignation  is  shown.  JVI  T,  Superior 
Ot.,  8p,  71, 1865,  Republic  of  Mexico  «.  Arran- 
gois,  11  How,  Ft,,  1 ;  affirmed,  6  Dtter,  684. 

9.  An  attaohment  cannot  be  maintained 
against  a  consul  as  a  non-resident  debtor. 
Such  proceeding  is  a  mil  within  the  meaning 
of  the  Judiciary  act  of  Congress,  giving  juris- 
diction to  the  Federal  courts  in  all  suits  against 
consuls.  Jf.  F.  Superior  Ot.^  1818,  Matter  of 
Aydnena,  1  San^f*^  890. 

10.  Sopplameiitaxy  prooeedin^i.  A  for- 
eign consul  cannot  be  examined  as  a  judg- 
ment-debtor under  the  providons  of  the  Code; 
and  if  an  order  for  his  examination  has  been 
obtained  and  served,  he  cannot  be  attached 
for  his  refusal  to  obey  it  Supplementary 
proceedings  are  a  suit  within  the  act  of  Con- 
gress. N:  T.  Superior  Ct.,  Ohamber$^  1868, 
Oriffin  «.  Domingnez,  2  Dimt,  666;  S.  C,  11 
Jf.  F.  Leg.  ObB.,  285. 

U.  A  Swtadlah  aeaman'a  olaimfor  wagoa^ 
earned  on  board  a  Swedish  vessel,  comes  with- 
in the  provisions  of  the  treaty  between  this 
country  and  Sweden,  and  is,  therefore,  only 
cognizable  before  the  Swedish  consi^  although 
the  seaman  shipped  in  this  port  iT.  F.  Sifp^ 
rior  (7C,  18i6,  Norberg  •.  Hillgreu,  5  K  F. 
Leg.  OU.,  177. 

As  to  power  of  Cooaula  ateoad  to  take 
acknowledgment  of  deeds,  see  AoKHOWLBDe- 

MXNT  {kSD  PbOOV)  OV  DUDft,  2. 


OOIVTBMPT. 

Lr  ConsTB  ov  Rioobd. 

1.  What  eontempti  (vre  punUihahU. 

2.  The  attachment  or  order  to  thow  etwee. 
8.  Interrogatoriee. 


4.  Defence. 
6.  Puniihment. 
6.  The  commitment. 

II.   CONTBMPTS  IN  JumOBS' COUBTB. 

in.  In  Othbb  Casbs, 

I.  In  Coubtb  or  Bboobd. 
1.  What  Oontempte  are  Puniehaible, 

1.  RafiiBal  of  witness.  A  witness  who  is 
summoned  and  fees  tendered  him,  b  guilty  of 
contempt  in  refusing.  Whether  the  money  ten- 
dered was  adequate  oif  not,  if  he  lUd  not  object 
to  it  at  the  time,  it  is  to  be  considered  suffi- 
cient Supreme  Ct.,  1800,  Andrews  «.  An- 
drews, Ool.  A  0.  Cae,,  121. 

2.  To  bring  a  fictitioas  snlt^  or  so  to  use 
the  name  of  another,  without  his  privity  or 
consent,  is  a  contempt,  and  an  attachment  for 
the  costs  vrill  be  granted  against  the  person 
who  brought  the  suit.  [Cas.  temp.  Hardw.,^ 
287;  4  Bl.  Com.,  285.]  Supreme  Ot,  1801, 
Butterworth  «.  Stagg,  2  Johne.  Oae.y  201. 

3.  Ftoooeding  after  a  oertiorari  delivered^ 
in  forcible  entry  and  detainer,  is  a  contempt, 
and  the  justice  Is  liable  to  an  attachment. 
Supreme  Ot.,  1803,  De  Witt  ode.  People,  8 
Johne.  Oae.y  66a 

4.  An  evasive  xetom  to  a  writ  of  habeas 
corpus  is  a  contempt,  for  which  an  attachment 
may  be  issued  at  once.  [5T.R.,89.]  Supreme 
Ot.,  1818,  Matter  of  Stacy,  10  Johne.,  828. 

&  Possession  of  publio  doooments.  The 
court  has  power  to  compel,  by  attachment,  a 
stranger  who  has  obtained  possession  of  a 
public  document,  to  file  it  in  the  derk^s  office 
where  it  belongs.  Supreme  Ot.,  1824,  People 
«.  Yail,  2  Cow,,  628. 

6.  Resone.  An  attachment  will  not  lie  for 
rescuing  property  levied  on  xmAer  final  process^ 
The  sheriff *s  power  is  complete  under  the  pro- 
cess,  and  his  remedy  is  by  action.  Supreme 
CU,  1829,  People  «.  Church,  2  Wend,.,  262. 

7.  The  act  of  a  party  to  whom  an  inspec- 
tion of  parts  of  his  adversary's  books  is  per- 
mitted by  the  court,  in  breaking  open  and  ex- 
amining parts  of  books  sealed  up  in  the  mas- 
ter's office,  is  a  contempt  at  common  law  [8 
Yes.,  585;  6  Bro.  P.  C,  84],  and  also  under 
the  statute^  [2  Rev.  Stat,  684].  Chancery, 
1881,  Dias  «.  Merle,  2  Paige,  494. 

8.  Bnforcement  of  oivil  remedies.  Bvorf 
court  of  record  may  punish,  by  fine  and  impris- 
onment, or  either,  misconduct  which  may  pieju- 
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Aee  a  partf*!  nghta  or  remedies  in  a  matter 
depending  therein,  in  the  following  caeefl : 

1.  Attorneys,  &a,  clerks,  registers,  sherifb, 
ooranets,  dka,  lor  any  miebetiaYior  in  office'  or 
trust,  or  for  any  wilfnl  neglect  or  yiolation  of 
dnty  therein  ;  for  disobedience  of  any  process  of 
such  ooari  or  of  any  lawful  order^  &c 

i.  fifties,  for  putting  in  fictitious  bail  or  sure- 
ties, or  for  any  deceit  or  abuse  of  process  or  pro- 


S.  Pkrties,  attorneys  .and  others,  for  non-pay- 
ment of  any  sum  ordered  by  such  court  to  be 
paid,  in  cases  where  by  law  execution  cannot  be 
awarded  for  the  collection  of  such  sum  ;  and  for 
any  other  disobedience  to  any  lawful  order,  de- 
one,  or  process.^ 

4.  All  persons,  for  assuming  to  be  officers,  at- 
torneys, «x,  and  acting  as  such  without  authori- 
ty ;  for  rescuing  any  property  or  persons  in  the 
cortody  of  any  officer,  by  virtue  of  process  issued 
firom  such  court ;  for  unlawfully  detaining  any 
witness  or  party  to  a  suit  while  going  to,  renudn- 
Sng  at,  or  returning  from,  the  court  where  such 
suit  shall  be  noticed  for  trial ;  and  for  any  other 
vnlawful  interference  with  the  process  or  pro- 
ceedin^B  in  any  action. 

5.  All  penons  summoned  as  witnesses,  for  neg- 
lect to  obey  or  to  attend,  or  be  sworn  or  answer. 

6.  Persoossnmmonedas  jurors,  for  improperly 
cOBYersing  with  any  person  on  the  merits  of  a 
mit,  for  receiving  communications  in  relation 
thereto,  without  immediately  disclosing  them  to 
tteocnirk 

7.  All  inferior  magistrates,  officers,  and  tribu- 
Bsls,  for  disobedience  of  any  lawful  order  or  pro- 
cess of  a  superior  court,  or  for  proceedings  con- 
tnry  to  law,  after  a  matter  is  removed  from  their 
juiadictiQn;  and— 

8.  All  other  cases,  where  attachments  and  pro- 
ceniings,  as  for  contempts  to  enforce  rights  and 
remediee«  have  been  usually  adopted.  2  Beo.  SUA,, 
591  §1. 

9.  The  provisions  of  tit.  18,  ch.  6,  pt.  8 
(;.  r^  tupTiL^  8),  of  the  Revised  Statutes,  are 
not  repealed  by  the  Code.  K  Y.  Superior  Ct,^ 
1S58,  People  v.  Oompton,  1  Duer,  512. 

10.  ▲  master's  snininonH,  which  merely 
shows  in  its  underwriting,  that  a  receiver  is 
to  be  appointed,  with  usual  powers,  having 
BO  reference  to  the  date  or  partlonlars  of  any 
order,  is  not  enough  to  bring  the  party  into 
coDtempt.  There  should  be  service  of  a  copy 
of  the  order,  or  the  summons  should  refer  to 
the  order,  and  say  that  the  defendant  was  to 
sabmit  to  an  examination.  F.  Ohan.  Ot,^ 
1886,  Holoomb  e.  Jackson,  2  Mw.^  620. 

U.  If  the  underwriting  of  the  summons 
state  that  the  party^s  persoial  attendance  is 
required,  service  of  the  summons  is  sufficient 
to  put  him  in  contempt.  [4  Paige,  276.]  V. 
Ohan.  OL,  1888, 8t.  Johne.  SewaU,  8  JSdid.,24S. 


•  Bat  see  Xomef  1847,  ch.  890,  g,  e.,  ^/rv. 


12.  Servioe  of  oopy.  Service  of  a  copy 
injunction,  with  notice  that  it  is  a  copy,  is  not 
sufficient  to  put  a  party  in  contempt  for  dis- 
obedience. Supreme  Ct,^  ^,  7*.,  1864,  Wat- 
son 9.  Fuller,  9  How.  Pr.,  425.  To  the  same 
effect  is  Ooddington  9.  Webb,  4  Sand/,^  689 ; 
Vhich  was  questioned  in  People  9.  Oompton, 
1  Duer,  612. 

13.  Where  the  order  is  made  by  a  court, 
not  by  a  judge,  the  proper  mode  of  service  is 
serving  a  copy,  certified  by  the  clerjc ;  and  this 
is  sufficient  to  put  the  party  served  in  con- 
tempt. K  F.  Com.  PI,  Sp.  r.,  1867,  Mayor, 
Ac,  of  New  York  v.  Oonover,  6  Abbotti^  Pr,^ 
244.    Oonsult,  also,  Sbbyios  (and  proof  of). 

14.  Knowledge  without  servioe.  If  an 
order  is  served  on  the  solicitor,  and  knowl- 
edge thereof  is  brought  home  to  the  party 
whose  duty  it  is  to  obey  the  same,  he  may 
be  punished  for  a  wilful  disobedience  of  the 
order,  in  the  same  manner  as  if  it  had  been 
personally  served  on  himself.  So  held,  of  an 
order  to  deposit  a  deed  with  the  master. 
Cfhameery,  1884,  Peoplev.  Brower,  4Paige,  406. 

15.  The  defendants  are  guilty  of  a  contempt 
in  violating  an  order  which  the  court  had 
pronounced,  and  of  which  they  knew,  al- 
though the  order  was  not  entered  or  the  pro- 
cess served.  [14  Yes.,  186 ;  2  Yes.  &  B.,  848 ; 
8  Atk.,  667.]  F.  Ghan.  Ct,  1888,  Hull  9. 
Thomas,  8  EdM,,  286;  and  see  People  9. 
Oompton,  1  Duer,  612. 

16.  It  is  contempt  of  court  for  a  person 
who  knows  of  the  existence  of  an  order  in 
the  hands  of  an  officer  intending  to  serve  the 
same  upon  him,  to  prevent,  wilfully  and  by 
open  force,  either  made  or  directed,  the  ser- 
vice of  such  process.  [2  Yirg.  Gas.,  1 ;  Pract. 
Beg.,  99.]  K  F.  Superior  Ct,,  Sp.  T,,  1867, 
Oonover  e.  Wood,  6  AllotW  Pr.,  84. 

17.  But  it  is  essential,  to  constitute  the  of- 
fence in  such  case,  that  the  party  should  be 
aware  that  the  officer  was  desirous  to  serve 
him.    lb. 

la  Stipulation.  If  the  party  on  whose 
behalf  process  requiring  the  attendance  of  the 
other  party, — e.  g.,  a  subpcona  and  notice,  un- 
der section  891  of  the  Oode,  to  appear  and  be 
examined  in  the  action, — ^fail  to  appear  on  the 
appointed  day,  the  proceedings  must  be  deem- 
ed abandoned;  and  subsequent  stipulations 
between  the  attorneys,  continuing  the  pro- 
ceedings, but  entered  into  without  the  knowl- 
edge of  the  party  subpoenaed  cannot  be  the 
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fonndatioii  for  punishini^  him  for  ooDtompt  in 
not  appearing.  SaprMU  (7t,  Sp.  T,^  1867, 
Gardiner  i).  Peterson,  14  J5<ho.  iV.,  518. 

19.  Party,  licyw  far  llabla  tot  aota  of. 
othera.  Where  the  attorney  of  a  party  pro- 
ceeded with  an  appeal,  in  yiolation  of  an  or- 
der staying  proceedings  on  the  appeal,  a  mo* 
tion  for  a  warrant  of  attachment  against  tlie 
party  himself  was  refnsed.  The  court  will 
not  preeome  that  any  illegal  act  of  an  attor- 
ney, in  conducting  a  suit,  haa  the  party^s 
sanction,  unless  it  be  expressly  proved  that  he 
approyed  or  directed  it.  Siupreme  Ct,^  JSfp,  71, 
1854,  Harris  «.  Olark,  10  Bbv>.  Pr.,  415. 

ao.  Where  an  iijuncdon  against  the  further 
proeecution  of  a  legal  proceeding  is  served 
upon  the  promovent  therein,  it  is  his  duty  not 
only  to  refrain  from  taking  any  further  active 
part  in  the  proceeding  eivfoined,  but  also  to 
direct  the  officers  of  court,  and  others  who 
act  in  the  proceeding  at  bis  instance  and  un- 
der his  control,  Co  delay  any  further  steps  in 
the  matter,  pending  the  injunction.  K.  F. 
Con^  Pl^  Sp.  r.,  1867,  Mayor,  Ac.,  of  New 
York  «.  Ck>nover,  5  AJMM  iV.,  244. 

21.  CoDnlvanoe.  If  it  appears  that  the 
party  has  stood  by  and  allowed  a  process, 
over  which  be  had  control,  to  be  executed, 
afWr  he  hia  himself  been  served  with  an  in- 
junction restraining  it,  he  is  guilty  of  disobe- 
dience to  the  order,  and  may  be  punished  as 
for  a  contempt.    Ih, 

23.  A  defendant,  who,  after  being  served 
with  an  injunction  restx^ing  him  and  his 
servants  and  agents  fr^m  an  act,  stood  by 
while  his  partner,  with  his  concurrence,  as- 
sistance, and  direction,  did  the  act,  was  pun- 
ished as  for  contempt.  SufreuM  Ot,^  Sp.  71, 
1867,  Neale  «.  Osborne,  15  Mow.  Fr.^  81. 

23.  A  peraon  not  a  par^  to  the  action  can- 
not be  put  in  contempt  for  disobedience  to  an 
iigunction  order.  [1  Madd.  Oh.  Pr.,  175.] 
Supreme  Ct^  JSjp,  71,  1854,  Watson  «.  Fuller, 
9  Eow.  Pr.,  425. 

^.  Collecting  money  earned.  Under  in- 
junction in  a  creditor's  suit,  it  is  a  contempt 
to  collect  money  earned  before  service  of  the 
injunction  and  apply  it  to  debts  contracted  for 
family  supplies.  V.  Chun,  Ct,,  1886,  Taggard 
9.  Talcott,  2  Edw,,  628. 

25.  After-aoqaired  piopeily.  In  order  to 
put  the  debtor  in  contempt  for  interfering  with 
his  property  after  an  order,  under  section  297 
of  Uie  Oode,  it  must  be  affirmatively  shown 


that  the  property  in  question  was  aoquircri 
prior  to  the  granting  of  the  order.  The  order 
does  not  affect  after-acquired  property.  [8 
Paige,  568;  2  Barb.  .Oh.,  168;  18  Barb.,  885.] 
aupreme  Ot.,  Sp.  71, 1858,  Potter  e.  Low,  16 
ffow.  Pr.,  549. 

26.  The  proseoatlon  of  a  anlt  at  kw 
against  the  heir,*is  not  a  violation  of  an  La- 
junction,  restraining  the  creditor  from  bring- 
ing suit  against  the  executoro  for  the  debt 
[Oiting  1  Mun.,  446, 894;  8  Oow.,  622;  1  Hen. 
dE  M.,  165;  5  Johns.  Oh.,  257.]  Ohamaery, 
1828,  Dale  «.  Rosevelt,  1  Pai^fe,  85. 

27.  Proceeding  to  Jndgment  The  act  of 
the  debtor  against  whom  an  injunction  in  a 
creditor's  suit  is  granted,  in  proceeding  to 
judgment,  in  a  suit  commenced  before  the  in- 
junction, is  not  such  a  breach  aa  can  be  pun- 
ished la  oontempt.  ChaaMery,  1848,  Parker 
V.  Wakeman,  10  Paigey  485. 

2aConieaaingJndg^nent  OnabiUbyone 
partner  for  an  account  and  a  receiver^  an  order 
was  granted  restraining  the  other  partners 
from  intermeddling  with  the  partnership  prop- 
erty ; — SM,  th^t  confessing  judgment  for  a 
debt  justiy  due  from  the  firm,  for  the  purpose 
of  enabling  a  creditor  to  obtain  a  preferenoOi 
was  not  a  breach.  Ohafncery,  1884,  KcOredie 
e.  Senior,  4  Paige,  878. 

29.  Otherwise,  if  it  were  shown  that  the 
confession  was  collusive,  with  a  view  to  evade 
the  iigunction,  and  defeat  the  object  of  the 
suit.    Ih, 

30.  Though  confessing  judgment  would  not 
be  a  violation  of  the  ordinary  injunction  in  a 
creditor*s  suit;  any  active  interference  by  the 
defendant  with  his  property,  is  a  violation, — 
0.  ^.,  procuring  an  execution  .to  be  issued  in 
behidf  of  another  creditor,  and  taking  his  prop- 
erty to  the  sheriff.  Chtmoery,  1889,  Lansing 
e.  Easton,  7  Paige,  864. 

31.  A  confession  of  judgment  with  a  view 
to  defeat  the  remedy  of  the  plaintiff  in  a 
creditor's  suit,  and  interposing  delays  so  as  to 
secure  the  prior  appointment  of  a  receiver  an 
a  proceeding  upon  the  confessed  judgmenti 
are  a  violation  of  the  injunction  in  the  cred- 
itor's suit.  i\r.  r.  Superior  Ct,  1850,  Boss  e. 
Olussman,  8  Sandf.,  676. 

32.  Payment  into  conrt  An  ii\]unction 
at  the  suit  of  M.,  who  claims  to  be  the  owner 
of  a  note  held  by  B.,  restraining  the  maker 
from  paying  it  to  B.,  who  had  assigned  it  to 
M.,  does  not  prevent  the  maker's  paying  the 
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BMO^  uUo  ooQrti  or  to  !|C^  the  pl^n^S;  luad, 
therefore,  caonot  stop  interest  OU  </  Jp- 
f^U,  185B,  HcEnight  e.  CQu^imoey,  8M. 
JMm,  No.  a,  6a 

33l  BzAcntliig  pKOvJoas  ac^neement*  Mere- 
]j  euiTing  into  efiBeot,  bj  proonriiig  novatioD, 
«  preTioDa  jiyrignment  of  a  right  of  actiOD,  is 
not  a  breaoh  of  the  iiganotioD  in  a  creditor's 
smt.  Ohtmeer:^^  1841,  ^chardson  v.  Bust,  9 
Pmigs^  243.  To  similar  efieot  is  Ireland  v. 
Sinith,8.SSN9.iV.,244. 

dC  Thna,  where  an  o0^oer  having  unaudited 
daiiDs  ai^ainst  a  ooontj,  assigned  spedfio  por- 
tiaos  to  Tsriona  persons,  in  payment  of  debts, 
agreeing  to  give  orders  in  favor  of  the  as- 
signeee,  and  was  afterwards  served  with  an 
ii^anotion  in  a  creditor's  suit;  and  snbse- 
qamtij,  when  the  daims  were  audited,  re- 
quested the  supervisors  to  issue  orders  in 
parsoanoe  of  such  asngnments, — Msldj  no 
breach  of  the  ii)junction.  Richardson  e.  Bust, 
9Pa^«,a4S. 

3&  Aaa^gimiwit  after  b^nkrnpf a  dia- 
cbMCSk  After  a  judgment-deb^r  has  been 
diseharged  in  bankruptcy,  he  cannot  be  pro- 
ceeded against  as  for  a  contempt,  in  neglect- 
ing to  execute  an  assignment  to  the  receiver, 
ankv  it  appears  that  he  had  acquired  prop- 
erty Bubeequent  to  the  decree  of  bankruptcy. 
Ckanc^ry^  1844,  Williams  e.  Blakeman,  4  Ch. 
&Rt.,  8. 

3a  —  beftm  diaoliarge.  The  defendant, 
afker  he  had  been  enjoined  in  a  creditor's  suit, 
made  a  Toluntary  assignment.  Meld^  that  a 
subsequent  discharge  in  bankruptcy  was  no 
defence  to  proceedings  to  punish  the  con- 
tempts CSf.  o/Bmn^  1846,  Macy  e.  Jordan, 
^JOien^  670;  S.  P.,  People  v.  Spalding,  10 
Paig0,  284. 

37.  Xbe  diamiaaal  of  a  taUl  at  defendant's 
instance,  does  not  prevent  him  from  proceedi^ 
to  enforce  a  previous  interlocutory  order.  V, 
OkofL  CX,  1841,  Price  e.  Church,  Clarke^  4^9. 

38l  Paeaiag  municipal  ordinanoe.  The 
court  eigoined  a  municipal  corporation  from 
granting  a  right  to  lay  a  railroad,  and  the 
Common  Council  proceeded  to  pass  a  resolu- 
tion allowing  such  right,  on  condition  that  the 
grantees  should  accept  the  terms  of  the  reso- 
lution. JSeldj  that  this  wss  a  violation  of  the 
injunction  on  the  part  of  those  who  voted  for 
i%  whether  the  terms  were  accepted  or  not, 
the  reaohxtion  itself  doing  all  that  the  Council 
could  do^  on  their  part,  to  make  the  grant 


efi^tual.  Such  an  act  was  not  one  of  mu- 
nicipal legisktion,  bujb  in  substadoe  a  grant 
upon  condition.  The  effbct  of  an  ii\junotion 
cannot  be  avoided  by  giving  to  an  act,  not 
legislative  in  its  character,  the  form  of  an 
ordinance  or  resolution.  And  so  far  as  such 
resolution  was  an  executive  act,  by  actually 
making  the  grant,  it  was  a  clear  violation  of 
the  injunction,  even  though  the  legislative 
powers  of  the  board  could  not  be  arrested  by 
the  order  of  the  court.  Ot.  qfAppeali^  1858, 
People  e..  Sturtevant,  9  iT.  Z  (5  Seld.);  ^68 ; 
affirming  8.  C,  1 2>iMr,  451,  512. 

39.  Chiardian'a  defanlt  An  attachment 
may  issue  against  a  guardian  for  non-compli- 
ance with  the  surrogate's  decree  striking  the 
balance  upon  a  final  accounting,  and  ordering 
payment  of  the  amount.  Trust-pnoneys  should 
be  kept  separate  by  ^e  guardian,  and  disobe* 
dience  to  an  order  requiring  this  is  a  con- 
tempt. Ct,  qfAfpeaUy  1854,  8eaman  e.  Dur- 
yea,  11  If.  T.  (1  Kern.),  824 ;  affirming  S.  0., 
10.8ar&.,528. 

40.  Annoying  wife.  A  letter  written  by 
the  husband  to  his  wife,  reflecting  upon  her 
conduct,  is  not  a  violation  of  an  ii^unction  re- 
straining him  from  annoying,  following,  or 
claiming  his  wife  and  children.  Chancery^ 
1841,  Laurie  e.  Laurie,  9  Poip'S,  284. 

41.  An  o^er  to  aell  the  goods,  contrary  to 
iigunoUon,  is  not  a  violation  of  an  iigunotion 
against  the  sale  of  them,  but  it  might  be  good 
cause  for  appointing  a  receiver.  V.  Chan,  Ot,, 
1844,  Tyler  v.  Poppe,  4  Edw.,  480. 

4Z  An  appeal  from  an  order  granting  an 
injunction,  does  not  suspend  the  effect  of  the 
injunction;  and  if  the  defendant  violate  it 
pending  the  appeal,  an  attachment  will  issue 
against  him.  JV.  7.  Superior  Ot,  3p,  T,,  1850, 
Stone  9.  Carlan,  2  Sandf.,  788.  Otherwise, 
under  appeal  from  a  judgment  enjoining  the 
defendant,  Howe  e.  Searing,  10  Abbotts'  iV., 
264. 

43.  Cuatody  of  books,  &c.  To  assume  the 
custody  of  the  room  appropriated  to  a  public 
office,  and  containing  the  .books  and  papers 
relating  thereto,  after  service  of  an  injunction 
forbidding  the  party  to  interfere  with  those 
books  and  papers,  is  a  violation  of  the  iiguno- 
tion, although  the  party  does  not  touch  tl\e 
books  and  papers,  or  idlow  others  to  do  so. 
If.  7,  Com.  PI,  Sp.  T.,  1857,  Mayor,  &c.,  of 
N.  Y.  V.  Conover,  5  AbboM  Pr.,  244. 

44.  Alter  the  diaaolution  of  an  injunction 
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improperly  issiiedi  no  motion  for  an  attach 
ment,  on  t&e  ground  of  an  infringement  of  it 
while  in  force,  can  be  sustained.    V.  Ohan,  Ot.^ 
1884,  Moat «.  Holbein,  3  EdM^  188. 

45.  Ihdeflnlte  i^fimotions.  Though  an  in- 
junction  against  the  use  of  certain  machinery 
and  processes  is  defective,  if,  instead  of  speci- 
fying them  upon  its  face,  it  refer  for  a  descrip 
tion  of  them  to  the  bill,  and  an  agreement  and 
letters-patent  therein  mentioned ;  yet,  if  the 
defendants  knew  all  the  particulars  dekan  the 
injunction,  they  are  liable  for  a  "^  violation. 
F.  Ohan.  Ot,^  1842,  Byam  v.  Stevens,  4  Edv>,^ 
119;  and  see  Sullivan  «.  Judah,  4Pat^«,  444. 

4€b  If  the  language  of  the  injunction  differs 
from  the  prayer  of  the  bill,  it  is  to  be  under- 
stood as  if  it  followed  the  prayer ;  and  defend- 
ants are  to  be  enjoined  no  further  than  the 
bill  requires.  F.  Chan.  Cty  1844,  Freeman  «. 
Deming,  4.fi^.,598. 

47.  That  an  injunction  forbidding  defendant 
to  interfere  with  "  any  of  the  Mid  partnership 
property,  or  from  collecting  the  partnership 
debts  or  other  moneys,'*  but  containing  no 
reference  whatever  to  any  particular  firm  or 
copartnership  business,  is  not  sufficiently  defi- 
nite to  put  the  defendant  in  contempt.  Moat 
e.  Holbein,  2  Ed/m.^  188, 

4a  Disccrvery.  An  order  under  the  stat- 
ute, to  compel  discovery  of  books  or  papers, 
is  not  enforceable  by  attachment  [2  Rev. 
Stat.,  200,  §  26.]  Birdsall  «.  Pizley,  4  Wend,, 
196 ;  overruling  S.  0.,  8  Id.,  425. 

49.  Nee^ot  to  give  surety.  If  a  party, 
required  to  give  surety,  becomes  insolvent, 
and  thereby  unable  to  comply,  it  is  not  a  case 
of  disobedience,  punishable  under  2  Rev.  Stat, 
298,  §  10,  subd.  8,  or  under  2  Id.,  558,  §  28. 
8o  held,  where  the  party  who  had  obtained  the 
order  had  neglected  to  enforce  it  F.  Chan, 
Ct.,  1841,  Franoia  %.  Oddie,  8  Edw.,  455.   t 

50.  Baoape.  A  sheriff  to  whom  a  person 
was  committed  for  contempt,  did  not  imprison 
him  closely  within  the  jail,  but  allowed  him 
to  go  at  large  in  his  sitting-room,  which  was 
within  the  jail-building.  Held,  that  he  was 
guilty  of  a  contempt.  Chomcery,  1844,  People 
«.  Stone,  10  Paige,  606 ;  and  see  People  ex  rel. 
Hawley  «.  Bennett,  4  Id.,  282. 

.  51.  Permitting  such  a  prisoner  to  go  at 
large,  upon  a  habeas  corpus,  to  testify  before 
his  assignee  in  bankruptcy,  is  contempt    Ih, 
52.  Reftudng  to  answer  question.    An  at- 
tachment oHunot  be  had  against  a  defendant 


for  reftising  to  answer  a  question  put  to  him 
on  a  reference  to  take  his  examination,  unless 
the  master  has  decided  it  to  be  proper.  F. 
Chan.  Ct.,  1841,  Fobes  «.  Meeker,  8  EdM., 
452. 

5a  Defeating  subposna.  The  plaintiff, 
learning  that  defendant  had  subpOBuaed  a  wit- 
ness to  bring  certain  papers,  obtained  posses- 
sion of  them  from  the  witness,  in  order  to 
defeat  the  subposna; — Heldy  that  his  neglect 
to  produce  them  on  the  trial,  pursuant  to  de- 
fendant's notice  requiring  him  so  to  do,  was  a 
contempt  Under  such  circumstances,  a  de- 
nial of  knowledge  as  to  where  the  papers  are, 
is  no  excuse.  Supreme  Ct.,  8p.  T.,  1858,  Bone- 
steel  9.  Lynde,  8  Bow.  Pr.,  226. 

54.  Delivery  to  recelTer.  To  punish  a 
party  as  for  a  contempt,  for  reftising  to  de- 
liver his  property  to  a  receiver,  an  order  re- 
quiring such  delivery  is  a  necessary  requisite. 
Mere  appointment  of  the  receiver  is  not 
enough.  IT.  Y.  Superior  Ct,  8p.  T.,  1855, 
Watson  9.  Fitzsimmons,  5  Duer,  629. 

55.  In  supplementary  proceedings  the  de- 
fendant was  ordered  to  pay  a  certain  fhnd  in 
satisfaction  of  the  judgment,  and  at  the  same 
time  a  receiver  was  appointed. 

Held,  that  the  order  to  pay  was  an  order  to 
pay  to  the  plaintiff;  and  to  refhse  to  pay  to 
the  receiver,  upon  his  demand,  made  by  vir- 
tue of  that  order,  was  not  a  contempt;  it  not 
being  shown  that  the  receiver  was  expressly 
authorized  by  the  plaintiff  to  receive  it  [2 
Barb.  Oh.,  272 ;  1  Hoffm.,  480;  19  Ves.,  117.] 
Supreme  Ct,  1858,  People  ex  rel.  Pease  o. 
King,  9  How.  Pr.,  97. 

56.  Suits  against  liinatiosi  &o.  It  is  a  ^ 
contempt  of  the  Oourt  of  Chancery  to  com- 
mence a  suit  at  law  against  a  lunatic  without 
permission,  after  notice  of  the  inquisition. 
The  proper  course  is  to  apply  to  the  Oourt 
of  Ohancery  by  petition.  Chancery,  1881, 
L^Amonreux  «.  Orosby,  2  Paige,  422;  and  see 
Matter  of  Heller,  8  Id.,  199. 

57.  Even  if  a  party  succeeds  in  a  suit  at 
law  against  a  lunatic,  it  is  a  contempt  of  court 
to  proceed  without  sanction  of  the  Oourt  of 
Ohancery,  by  execution  against  property  in 
the  hands  of  the  lonatic^s  committee.  Chan- 
eery,  1882,  Matter  of  Heller,  8  Paige,  199. 

5&  The  committee  of  an  habitual  drunkard, 
&o.,  has  the  control  of  his  person,  subject  to 
the  supervision  of  the  court ;  and  wilftiUy  in- 
terfering with  that  control  is  a  contempt  of 
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eonrt,     (ThtMneery^  1885,  Matter  of  Lynch,  6 

59.  After  the  appointment  of  a  committee 
of  a  lonado  no  creditor  can  sue  him ;  and  a 
aberiffissaing  an  ezecation  against  his  estate, 
without  permission  of  the  court,  should  be 
punished  as  for  contempt.  Cfhancery^  1885, 
Hatter  of  Hopper,  5  Paige,  489. 

60l  If  a  recehrar,  or  other  custodian  who 
represents  the  court  in  respect  to  holding 
custody,  has  rightful  possession  of  property, 
it  is  a  oontempt  for  a  third  person  to  attempt 
to  depriye  him  of  it, — e,  ^.,  by  distress  for 
rent,— ^withoat  permission  of  the  court.  Olum- 
verify  1839,  Koe  «.  Gibson,  7  Paige,  518 ;  and 
see  Albany  C^ty  Bank  «.  Schermerhorn,  9  Id., 
873. 

€1.  So,  if  defendant's  tenants  had  attorned 
to  the  receiver,  or  agreed  to  account  to  him 
for  tile  crops,  a  subsequent  levy  on  then^  a 
oontempt.  Chancery,  1842,  Albany  OityVank 
f.  Sohennerhom,  9  Paige,  872. 

62.  Though  a  levy  and  sale  of  land,  under 
a  prior  judgment  against  the  debtor,  is  not  a 
eoBtempty  yet  if  the  purchaser,  having  the 
dMri^Ts  deed,  should  attempt  to  divest  the 
xeceiTer's  possesdon^  he  would  be  guilty  of  a 
eontempt.     /&. 

6a  A  mere  formal  levy  by  a  sheriff  upon 
pefBonal  property  held  by  a  receiver,  without 
intetiiBriiig  witii  the  possession,  followed  by 
coBBenting  that  the  receiver  should  take  pos- 
tenon,  is  not  a  contempt.  Ghaneery,  1848, 
Albany  City  Bank  v,  Schermerhorn,  10  Paige, 
268 ;  and  see  The  Same  9.  The  Same,  9  Id.,  872. 

6C  Han-payment  of  oosts.  Imprisonment 
fot  non-payment  of  costs  abolished,  except  as 
sgrinsi  officers  of  court  for  misconduct,  and  wit- 
MMss  te  non-attendance.  2  Lam  of  1847,  491, 
eii.890. 

69L  On  motion  of  a  defendant  the  trial  was 
postponed,  on  condition  that  he  would  pay 
easts;  but  he  neglected  to  pay  them,  and  the 
eoQxt  refiised  to  enforce  payment  by  attach- 
ment. Yreeland  e.  Hughes,  2  Oode  R.,  42. 
To  the  contrary  was  Larroway  ode,  Lewis, 
OeLSO.  Oa»,,  126. 

66b  A  reoommitment  after  a  discharge  on 
habeas  corpus — sustained.  Tates  «.  Lansing, 
9  J0ha»^  895. 

OT.  Beiarea's  power  not  exoinslTe.    The 

court  has  not,  by  the  stotnte  of  1857,— which 

MthoriMs  referees  to  punish  for  contempt, — 

lort  its  powM*,  ooncnrrently  and  by  original 
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action,  to  abjudicate  upon  contempts  commit- 
ted before  referees.  Supreme  Ot.,  and  If,  F. 
Com,  PI,  1858,  Oase  of  Seeley  and  Jobson,  6 
AbhotW  Pr.,  217,  note. 

68.  The  history  of  the  practice  of  punish- 
ment as  for  contempt,  stated,  and  the  cases 
reviewed.  Dusenberry  v.  Woodward,  1  ^6- 
hoMPr.,  44;^. 

69.  Criminal  oontempts  —  grand  jury. 
Contemptuous  language  concerning  members 
of  the  grand  jury  was  held,  not  a  contempt 
of  the  court  which  should  be  punished.  Mat- 
ter of  Van  Hook,  8  Gity  K  Bee.,  64 ;  Matter 
of  Spooner,  5  Id.,  109. 

70.  The  act  of  a  person  accused  before  the 
grand  jury,  in  sending  to  the  prosecutor  a 
scurrilous  letter  relating  to  the  subject,  is  not 
a  contempt,  unless  it  clearly  appears  that  it 
was  designed  to  interrupt  the  administration 
of  justice.  Gen.  Sees.,  1820,  Matter  of  Strong, 
5  Gity  E,  Bee.,  8. 

71.  However  defamatory,  slanderous,  or 
libellous  a  writing  may  be,  if  it  does  not  relate 
to  the  judicial  capacity  of  the  person  to  whom 
it  refers, — e.  g.,  a  grand  juror, — it  is  not  con- 
tempt. [4Bhickst.,285;lCai.,517.]  Gen.  Sees., 
1820,  Matter  of  Spooner,  5  Gity  K  Bee.,  109. 

72.  What  are  criminal  contempts.  Every 
court  of  record  may  punish  as  for  a  criminal  con- 
tempt the  following  acts,  and  no  others : 

1.  Disorderly,  contemptuous,  or  insolent  beha- 
vior, committed  during  its  sitting,  in  immediate 
view  and  presence,  and  directly  tending  to  inter- 
rupt its  proceedings,  or  to  impair  due  respect. 

2.  A  breach  of  peace  or  disturbance,  directly 
tending  to  interrupt  proceedings. 

3.  Wilful  disobedience  of  its  lawful  process  or 
order. 

4.  Resistance  wilfully  ofifered  to  its  lawful  or- 
der or  process. 

6.  Unlawful  refusal  to  be  sworn  as  a  witness ; 
or,  when  sworn,  to  answer  a  legal  and  proper  In- 
terrogatory. 

6.  J^iblishing  a  fidse  or  grossly  inaccurate  re- 
port of  its  proceedings.    2  £eo.  Stat.,  278,  §  10. 

73.  A  Common  Oouncil,  being  enjoined  by 
the  court  from  certain  official  action  by  a  pre- 
liminary injunction,  passed  resolutions  de- 
nouncing the  injunction  as  illegal,  and  pro- 
claiming a  resolution  to  disregard  it,  and  im- 
puting dishonesty  to  the  judge  who  granted 
it.  Held,  that  the  publication  must  be  deem- 
ed a  oontempt  of  court.  JV.  Jl  Superior  Gt,, 
1858,  People  v.  Oompton,  1  Ihier,  512;  af- 
firmed, Gt.  of  Appeals,  1858,  People  «.  Stnrte- 
vant,  9  N.  Y,  (5  Seld.\  268.  Compare  Mor- 
rison V.  Moat,  4  Bdw.,  25. 
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%,  The  Attaehfnent  or  Order  to  ehow  Oa/uee. 

74.  Wben  iasiiad.  Criminal  oontempts 
oommitted  in  immediate  yiew  and  presenoe  of 
ooorts  of  record,  maj  be  ptmisbed  summaxilf. 
In  other  cases,  the  party  is  to  have  notice,  and 
time  to  make  defence.    2  Sen.  Stat.j  278,  §  12. 

75.  Intereflt  ojf  {VOfMioutor.  Where  a  per- 
son applies  to  the  court  to  puniah  a  party  for 
a  breach  of  an  iqjanotion,  in  the  nature  of  a 
civil  remedy,  he  must  show  that  he  has  some 
interest  in  the  subject-matter  of  the  iujunc- 
tion,  or  that  he  has  a  right  to  prosecute  for 
the  breach  thereof^  except  in  the  case  of  idiots, 
lunatics,  &o.,  who  are  unable  to  protect  their 
own  rights.  Ohaneery^  1888,  Hawley  «.  Ben- 
nett, 4  Faige^  168 ;  ^d  compare  Dale  «.  Bos0- 
yelt,  1  Id,,  86. 

76.  The  attaobmiBiit  is  only  process  to 
bring  the  party  into  court,  and  is  neoessary 
in  every  case  befo^  he  can  be  convicted.  Su- 
preme Ot,  1809,  Jackson  v.  Smitb,  6  Joh^,, 
116. 

77.  Attaobment  or  order.  It  always  rests 
in  the  discretion,  of  the  court,  whether  the 
rule  shall  be  absolute  or  nisi.  If  the  contempt 
appears  to  be  direct  and  palpable,  wilful  and 
extreme,  the  process  may  issue  in  the  first 
instance.  [10  Johns.,  828.]  Cfhaneery,  1819, 
Hatter  of  Yanderbilt,  4  Johns,  Oh.,  57. 

7&  An  attachment  may  issue  before  the 
party  complained'  of  has  been  aflS[>rded  an  op- 
portunity of  being  heard  in  defence.  An  at- 
tachment is  not  the  punishment  of  the  offence, 
but  only  a  mode  of  bringing  the  offender  be- 
fore the  court.  IT,  T,  Superior  Ct.,  1860, 
Hatter  of  Smethhurst,  2  Sandf,,  724;  S.  0.,  4 
Ewn,  iV.,  869;  8  Code  B,,  66. 

79.  The  two  modes  of  proceeding  for  a  con- 
tempt to  enforce  a  civil  remedy,  distiuguished. 
Albany  City  Bank  v.  Schermerhorn,  9  Paige, 
872;  and  see  McOredie  v.  Senior,  4  Id,,  878. 

80.  Daty  of  shoril!;  In  case  of  arrest  upon 
attachment,  the  sheriff  should,  on  the  defend- 
ant's request,  take  him  before  a  judge,  who 
wUl,  in  his  discretion,  take  bail  for  his  appear- 
ance, or  order  his  commitment  Supreme  Ot.y 
1824,  People  v,  Tefft,  8  Cou>.,  840. 

81.  Death  of  oo-defendant  It  is  no  ob- 
jection to  proceed!  ogs  to  attach  one  of  two 
defendauts  for  contempt,  that  his  co-defendant 
has  died,  and  the  suit  is  not  revived.  Supreme 
Ot,,  Sp,  T.,  1847,  Brown  v,  Andrews,  1  Barl., 
227. 

82.  Jiirlidiotion  is  not  lost  by  the  indul- 


gence of  the  sheriff^  in  permitting  the  paij^  to 
go  at  large  during  an  adjournment  People  «. 
Nevins,  1  HiU,  164. 

83.  That  the  presence  of  the  person  charged 
in  court)  either  voluntarily  or  under  attach- 
ment)  is  essential  to  the  jurisdiction  of  the 
court  to  punish  for  contempt;  but  it  is  other- 
wise, it  seems,  of  officers  of  the  court    Ih, 

84.  On  a  rule  to  show  cause,  the  defendant 
need  not  appear  in  person.  Suprems  Ot.,  1806^ 
People  «.  Van  Wyck,  2  Oai^  888 ;  disapprov- 
ing of  People  0.  Freer,  1  Id.,  486 ;  8.  0.,  Col. 
A  0.  Cos.,  411. 

8&  AdjOfun^nent  Wbere  the  proofii  upon 
the  question  of  contempt  are  closed,  but  no 
order  of  committal  is  made,  for  the  reason 
that  the  papers  do  not  show  the  amount  of 
plaiutiff^s  judgment,  and  time  is  given  to  the 
plaintiff  until  a  set  day  to  put  in  proof  of  the 
am^nt  of  the  judgment,  this  is  not  such  ^p 
a^^li$Tnmont  as  that  the  judge  loses  jurisdic- 
tion if  no  further  proceedings  are  had  on  the 
set  day.  Supreme  Ot.,  Chambers,  1866,  Kjers 
e.  Janes,  8  Abbotts'  Pr.,  801. 

86.  Attaohn&ent  asalnst  iniaoiier.  On  ap 
attachment  against  a  sheriff^  the  coroner  re- 
turned that  he  was  in  custody  on  execution ; 
whereupon  the  court  allowed  an  alias,  and  ^ 
habeas  corpus.  Supreme  Ot.,  1840,  Anon., 
22  Wend.,  686. 

87.  Where  the  person  attached  was  in  cus- 
tody, the  court  directed  the  interrogatories  to 
be  administered  to  him  in  jail.  People  v.  Ball, 
6  Oou).,  416. 

88.  Attaobmisnt  against  ahorilf;  Under  2 
Rev.  Stat,  687,  $  17, — ^authorizing  the  allow- 
ance by  sk  judge,  Ac,  of  an  attachment  against 
a  sheriff  or  other  officer  for  not  returning  ^n 
attachment, — the  application  for  allowance 
may  be  made  in  term,  as  well  as  in  vacation. 
An  ellzor  can  be  appointed  only  in  term-time. 
Supreme  Ot.,  1840,  Anon.,  28  Wend.,  102. 

89.  On  an  attaoliment  against  the  slieri^ 
returnable  on  the  first  day  of  a  special  term, 
it  is  not  necessary  that  the  defendant  should 
be  called  as  well  on  the  first  as  on  the  secqpd 
day  of  term,  before  an  order  for  the  prosecu- 
tion of  the  bond  be  made,  where  be  does  not 
appear.  It  is  enough  that  he  is  called  on  the 
second  day.  Supreme  Ot.,  Sp.  T.,  1867,  Peo- 
ple «.  Munro,  16  Mote.  Pr.,  494. 

90.  It  seems,  that  he  may  be  called  on  the 
first  day ;  and  if  he  appears,  interrogatories 
may  be  at  once  filed  and  served.    lb. 
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91.  Where  the  proper  proof  is  filed  on  iasu- 
ing  en  attechment  against  a  8heri£E^  it  le  not 
BMaflHvy,  on  iesning  a  eeoond  att^<}l^ent^  to 
file  any  other  proof.  The  first  inures  to  the 
henefit  of  the  second.  Suj^eme  OU  iSjp.  T., 
18H  People  e.  Browjo,  1  Mow.  Pr.,  65. 

M  Servioe  of  wn  order  that  the  defendant 
aoswer  or  be  attached,  is  sufficient  to  put  him 
in  conten^ti  if  served  on  the  solicitor  only. 
[a  Buw.  Stat,  160,  %  77.]  OhoMery,  1884, 
auffpcd  fL  Brown,  4  Faig^^  ftdO. 

S3l  Ftaotloo  upon  proceedings  for  con- 
tempt against  a  defendant  in  a  creditor's  soit 
aot  attending  before  the  master  and  submit- 
ting to  an  ftyaminatjon,  stated.  Hammersley 
«.  Parker,  1  BotIk  Oh.,  25;  S.  Q,,%N.  Y.  Leg. 

M.  Attwshanen^  foor  coiit^pt  allowed  on 
afiUaTits  of  a  breach  of  iignnqtion,  and  of 
•erriae  of  a  copy  of  the  affidavits  and  notice 
of  modon,  Sohoonmaker  f .  Qill^tt,  8  Jah!n$, 
Ok,  811, 

90.  Order  to  alKyw  caoaa  The  order  re- 
quitiiig  defendant  to  attend  before  a  master, 
and  comply  with  the  order  of  reference  in  a 
oeditor'a  suit,  and  to  paf  the  costs,  or  show 
cflDBe  why  an  attachment  should  not  issue 
i^linat  him,  should  specify  the  amount  of  the 
eorts  which  defendant  is  to  pay.  OhoMpry, 
18A&,  Hammersley  e.  Parker,  1  Ba/rh.  Oh.,  25 ; 
8.  a,  8i)r.  F.  Leg.  Ob$.,  m. 

9i6l  An  order  requiring  defendant  to  show 
why  an  attachment  should  not  issue 
him  for  a  contempt  in  not  attending 
before  a  master,  pursuant  to  an  <»tler  of  the 
eout  made  in  a  creditor's  suit,  should  give  to 
at  least  four  days  to  attend  before 
r,  a2id  to  pay  the  costs,  prior  to  the 
tiaie  appointed  for  lowing  cause.    lb. 

9i»  Bene'wJiig  mle.  A  rule  to  show  cause 
which,  by  accident  had  failed  of  being  served, 
vse  renewed.    Waddington  «.  Qhamberlin,  2 

OM^Sfil. 

9ft  Sfteobedkmoe  of  order  to  iM|y  money. 
An  attachment  to  appear  and  answer,  is  not 
the  proper  remedy  for  a  contempt  which  con- 
aiCa  in  not  paying  a  sum  of  mopey  directed  to 
be  paid.  In  such  case  the  precept  issues  to 
eoBBnit  direoUy.  [2  Rev.  Stat,  685,  f§  4,  5 ; 
%  Barb.  Gh.,  271 ;  1  Hofm.,  429.]  The  Code 
does  not  affect  the  practice  in  this  req>ect. 
a^fnm^  OL,  185A,  People  w  rel  Pease  e. 
Sing,  9  Aw. /v.,  97. 

of  a  contempt 


committed  in  preseooj^  of  tljie  court,  is  only 
necessary  where  an  attachment  is  issued  in 
the  first  Lostance.  It  is  not  necessary  where 
an  ord^r  i^  show  cau^  is  taken.  i\r.  T.  Oom. 
Fly  J3^.  r.,  1858,  Case  of  Seeley  and  Jobson, 
6  AhbQtU'  Pr.,  217,  note.         ^ 

XOp.  BaiL  On  an  attachment  against  the 
sherifi^  direction  should  be  given  to  the  coro- 
ner as  to  the  amount  of  baiL  SuprepM  Ct,, 
1828,  People  e.  Ohapman,  1  Oov,,  579. 

Ml.  HatitUng  the  prooeedingf.  An  affi- 
davit to  obtain  attachment  against  third  par- 
tiee  for  contempt, — e,  g,,  fpr  a  publication  re- 
fiecting  on  the  plaintiff  for  bringing  the  suit, — 
must  not  be  entitled  with  ^le  names  of  the 
plaintiff  and  of  the  offen^e^r.  Supreme  Ot.^ 
1815,  Matter  of  Bronson,  12  J<)A^.,  490. 

IM.  It  ^soM,  that  it  should  b^  entitled  in 
the  suit  pending.    Ih. 

X03.  UntU  the  at^ichment  is  grfmted  against 
the  shenfl;  ^e  proceedings  are  enti^e4  in  ^e 
original  cause;  but  afterwards  the  proceed- 
ings must  be  in  the  name  of  the  People.  '[8 
T.  B.,  188 ;  7  Id.,  489,  528 ;.  2  East,  182.]  .S^- 
prmufi  Ot,,  1809,  Folger  e.  Hoqgland,  5  Johne^ 
285;  1815,  llatter  of  Brouson,  12  Jd.,  460. 

IXlii  In  equity,  orders  and  proceedings  to 
enforce  the  remedies  of  a  pc^ty  may  be  en- 
titled in  the  suit  or  in  the  name  of  the  People, 
but  the  former  is  tdbe  moi^  eonvciuient  prac- 
tice. Btafford  e.  Brown,  4  Paige^  860 ;  People 
e.  Graft,  7  Id,,  825 ;  and  see  Brown  e.  Andrews, 
1  B<urb.,  227,  where  it  was  said  that  such  pro- 
ceedings against  a  party  ought  to  be  entitled 
in  the  suit. 

105.  In  a  criminal  case, — s.  g.,  to  punish  a 
contempt  in  publishing  defam^^tory  mi^tter  con- 
oeming  the  court, — the  proceedings  need  not 
be  entitled  until  the  attachment  issues ;  nor  is 
it  necessary  that  any  person  should  be  named 
as  the  complainant.  Qm,  Sm.,  1820,  Matter 
of  8pooner,  5  City  H.  JSeo,^  109. 

106.  Zn  prooeodin^i  «a|iplcmentary  tp 
execution,  the  judge  has  power  to  punish  sa 
for  a  contempt,  for  disobedience  to  his  or4ei:;s 
{Oads,  §  802),  but  the  exercise  of  the  power  is 
governed  by  the  Revised  Statutes.  Matter  of 
Smethurst,  2  JBofuif.,  724. 

107.  Under  the  provisions  of  the  Oode,  the 
power  of  punishing  for  disobedience  of  an  qr- 
der  for  the  examination  of  a  judgmeut-debtpr, 
lies  with  the  judge  who  made  the  order  for 
esKamination,  and  not  with  the  e<mrt.  There- 
fore, whep  in  the  course  of  supplementary 
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prooeedipgs  an  order  was  made  that  an  at- 
tachment iasne  for  a  default  to  appear,  pursu- 
ant to  an  order  for  adjournment,  and  the  at- 
tachment issued  thereon  was  made  returnable 
before  the  court  at  special  term, — ffeldy  that 
this  was  irregqiar,  and  the  party  must  be  dis- 
charged, Ni  T.  Com.  PI,  Sp.  71, 1856,  Shep- 
herd V.  Dean,  18  ffow.  iV.,.lT8 ;  S.  0.,  8  Ah- 
botti*  Pr,,  424;  and  see  Kelly  o.  MoOormiok, 
a  E.  D.  Smith,  608. 

10&  An  order  for  the  examination  of  a  de- 
fendant upon  supplementary  proceedings,  was 
made  by  one  of  the  judges  of  the  court,  and 
afterwards  the  same  judge,  sitting  at  special 
term,  made  an  order  entitled  at  special  term, 
punishing  defendant  for  a  contempt  in  diso- 
beying the  first  order. 

SMf  1.  That  the  second  order  was  valid  as 
the  order  of  the  court. 

a.  That  it  might  also  be  sustained  as  the 
order  of  the  judge  before  whom  the  proceed- 
ings were  commenced.  The  mere  fact  that  it 
was  made  while  he  was  holding  special  term, 
and  was  entitled  as  made  at  special  term,  did 
not  render  it  irregular,  if  it  were  an  order 
which  he  had  power  to  make  out  of  court. 
Supreme  Ot,  Sp.  7*.,  1857,  Wicker  «.  Dresser, 
18  Sow,  iV.,  881 ;  S.  0.,  etib  rum,  Wickes  «. 
Dresser,  4  Abbotts*  Pr,,  08 ;  but  see  Wicker  v. 
Dresser,  14  How.  Pr,,  465. 

109.  N.  7.  Cknnmoii  Pleas.  The  act  (Jmim 
^1840, 222)  providing  that  a  proceeding  com- 
menced before  any  one  of  the  judges  of  the 
N.  Y.  Oommon  Pleas,  may  be  continued  before 
another  judge  of  the  court,  does.not  apply  to 
such  case.  K  T.  Gem,  PL,  Sp.  T.,  1856,  Shep- 
herd V.  Dean,  18  Saw.  Pr.,  178 ;  S.  0.,  8  iift- 
botU'Pr.,4M. 

HO.  It  eeeme,  that  an  application  for  an  at- 
tachment against  a  judgment-debtor,  for  re- 
ftising  to  answer  a  question  in  supplementary 
proceedings  before  a  referee,  should  be  found- 
ed on  papers  embracing  the  order  for  the  de- 
fendant's examination  and  the  order  of  refer- 
ence, or  sufficient  evidence  of  the  terms  of 
such  orders.  Wicker  o.  Dresser,  14  Bew.  Pr., 
465. 

8.  Interrogatoriee. 

in,  Wben  not  neoeaaary.  It  seems,  that 
the  Oourt  of  Ohancery  may  commit  for  a  con- 
tempt, on  the  affidavits  of  witnesses  only, 
without  first  putting  the  party  to  answer  upon 
interrogatories.  Tates  «.  Lansing,  9  Johns., 
^95 ;  reversing  Tatea  «.  People,  6  Id.,  887 ; 


and  affirming  Case  of  Tates,  4/<£.,  817;  and 
see  McOredie  o.  Senior,  4  Paige,  878. 

112.  Wbat  may  be  aaked.  The  interrog- 
atories should  be  confined  to  the  fact  of  the 
service  of  the  order  or  process,  and  to  the  acts 
of  neglect  or  commission  constituting  the  vio- 
lation thereof.  They  should  not  relate  to  any 
previous  proceeding.  Supreme  Ot.,  Sp.  T., 
1847,  Brown  «.  Andrews,  1  Barb.,  227. 

113.  nat  the  fiUng  of  interrogatories  is 
not  necessary  on  proceeding  to  punish  for  con- 
tempt by  an  order  to  show  cause.  Watson  e. 
Fitzsimmons,  5  Duer,  629. 

114.  A  person  attending  on  recognizance, 
entered  into  on  being  served  with  an  attach- 
ment, is  entitied  to  his  discharge,  if  interroga- 
tories are  not  filed  before  the  fourth  day  of 
term.  Supreme  Gt.,  1829,  People  o.  Ten  Eyck, 
2  Wend.,  617. 

As  to  Amending  the  interrogatories,  see 
Ambndiunt,  76,  77. 

4.  Dtfenee. 

115.  Denying  by  affidavit  any  intentional 
contempt  or  disrespect,  towards  the  court  or 
its  members,  does  not  justify  a  publication  re- 
flecting on  proceedings  before  the  court.  Su^ 
preme  Ot.,  1808,  People  v.  Freer,  1  Oai,  485, 
518. 

116.  The  act  of  a  party  in  publishing  a 
misrepresentation  of  the  decbion  of  the  court 
—excused  under  peculiar  circumstances.  Mor- 
rison «.  Moat,  4  Bdw.,  25. 

117.  Where  defendant  by  affidavit  nega- 
tived any  intentional  disrespect  or  contempt 
of  the  court,  or  any  intention  to  influence  the 
cDurse  of  justice  by  the  publication  of  resolu- 
tions passed  at  a  public  meeting; — ffeld,  the 
contempt  being  constructive,  was  completely 
purged  by  the  oath.  Supreme  Ot.,  1807,  Peot- 
ple  ex  reL  Lewis  «.  Few,  2  Johns.,  290 ;  ap- 
proved and  followed  in  Gen.  Sees.,  1820,  Mat- 
ter of  Spooner,  5  Gity  H.  £ee.,  109. 

118.  If  the  answers  to  the  interrogatories 
show  that  no  contempt  has  been  committed, 
the  party  is  entitied  at  law  to  his  discharge. 
Supreme  Ot.,  1809,  Jackson  «.  Smith,  5  Johns., 
115. 

119.  Sworn  answers  to  interrogatories  are 
to  be  regarded  as  true.  Matter  of  Van  Hook, 
8  Gity  H.  Bee.,  64. 

120.  Inability.  A  party  imprisoned  for 
breach  of  an  injunction,  after  full  proof  of  his 
ofifonoe,  applied,  under  the  Laws  of  1848,  di. 


CONTEMPT. 


la 


InOovtiof] 


9,  to  be  diflobargedf  on  the  ground  of  inability 
to  pay  the  fine ; — Beld,  that  as  in  his  petition 
be  still  denied  that  he  had  violated  the  injunc- 
tion, his  allegation  of  poverty  was  not  to  be 
credited.  F.  Chan.  Ct.^  1847,  Palmer  v.  Zel- 
}j,4t3andf.  Oh.,  676. 

121.  It  M09IM,  that  a  defendant  in  contempt 
for  non-compliance  with  an  order  requiring 
him  to  satisfy  part  of  the  plaintiff's  claim  ad- 
mitted to  be  just,  may  show  his  inability  to 
comply  as  an  excuse  for  the  apparent  contu- 
macy. K  Y.  Com.  PI.,  1866,  Meyers  e.  Trim- 
ble, 3  E.  D.  Smith,  607;  8. 0.,  1  AbbotW  Fr., 
220,  809. 

122.  Erxoneotis  order.  The  party  cannot 
object  that  the  injunction  or  other  order, 
which  he.  has  disobeyed,  was  erroneously 
granted.  He  is  guilty  of  a  contempt,  unless 
the  injunction  is  void  on  its  face,  from  an  ut- 
ter want  of  jurisdiction.  Ct.  of  Appeals,  1868, 
People  e.  Sturtevant,  9  IT.  T.  (6  Seld.),  268; 
affirming  8.  0.,  1  Jhier,  461,  612.  To  the 
same  effect  are  Higbie  e.  Edgarton,  Chancery, 
1882,  8  Paige,  268 ;  1881,  People  v.  Spalding, 
2  Id.,  826;  Supreme  Ct.,  Sp.  T.,  1861,  Smith 
«.  Reno,  6  How.  Pr.,  124;  1868,  Arctic  Fire 
Ins.  Oo.  e.  Hicks,  7  AhhotW  Pr.,  204 ;  and  see 
White  V.  Springfield  Bank,  1  Barh.,  226. 

123.  —  to  disoovoy.  Upon  a  motion  for 
attachment  for  disobedience  of  referee's  order 
for  the  production  of  books  and  papers,  the 
court  will  look  into  the  propriety  of  the  order. 
N.  Y.  Superior  Ct.,  1861,  Fraser  v.  Phelps,  4 
S(M4f.,  682. 

124.  On  an  iqppeal  from  a  commitment  for 
contempt  in  disobeying  an  iigunction,  the 
question  of  jurisdiction  does  not  involve  the 
inquiry  whether  the  case  made  by  the  com- 
plaint entitled  the  plaintiffs  to  relief^  but  only 
whether  the  court  had  power  to  decide 
whether  it  entitled  them  to  relief  or  not. 
[Hopk.,  186 ;  4  Paige,  444 ;  1  Eng.  L.  A  Eq., 
101 ;  8  Myl.  &  0.,  462.]  CL  of  Appeals,  1868, 
People  V.  Sturtevant,  9  Jf.  Y.  (6  Seld.),  268 ; 
affirming  S.  C,  1  Duer,  461,  612. 

125.  The  propriety  of  an  injunction  issued 
by  the  court,  upon  notice,  will  not  be  review- 
ed, on  appeal  from  an  order  granting  an  attach- 
ment for  disobedience.  The  defendant  should 
have  appealed  from  the  order  of  injunction, 
if.  F.  Com.  PI,  1861,  Grimm  e.  Grimm,  1  JE. 
D.  Smithy  190. 

126l  Authority  of  third  penon.  A  de- 
fendant cannot  protect  himself  against  punish- 


ment for  disobeying  an  injunction,  on  the 
ground  that  he  acted  by  authority  and  direc- 
tion, and  for  the  benefit  of^  a  third  person. 
Supreme  Ct,  Sp.  T.,  1860,  Erom  v.  Hogan,  4 
ffoto.  Pr.,  226 ;  8.  0.,  2  Cods  B.,  144. 

127.  An  officer  from  whose  custody  a  pris- 
oner was  discharged  on  habeas  corpus,  and 
who  thereupon  immediately  rearrested  him  in 
court,  was  held  excused  from  punishment  for 
contempt,  on  showing  that  he  intended  no 
contempt,  and  acted  in  so  doing  simply  in 
obedience  to  the  commands  of  a  superior  offi- 
cer. Supreme  Ct.,  Sp.  T.,  1868,  Matter  of 
Fitton,  16  Eow.  Pt.,  808. 

12a  Advioa  of  ooonaeL  The  court  will 
not  regard  the  excuse  that  the  defendant  act- 
ed under  advice  of  counsel,  unless  names  of 
the  counsel,  the  advice,  and  the  information 
upon  which  it  was  given,  are  stated  fully,  and 
the  advice,  if  written,  produced,  and  if  oral, 
proved  by  the  affidavit  of  the  counsel.  If.  F. 
Superior  Ct.,  1868,  People  «.  Oompton,  1  Duer, 
612 ;  affirmed,  9  IT.  Y.  (6  Seld.),  268 ;  and  see 
Taggard  v.  Talcott,  2  Edw.,  628. 

129.  Neither  the  advice  of  his  counsel,  that 
an  iignnction  staying  proceedings  is  illegal, 
nor  the  declaration  of  the  magistrate  before 
whom  the  proceedings  are  pending,  that  he 
would  disregard  it,  justifies  llie  party  ei^join- 
ed,  in  violating  the  ii\junction.  N.  F.  Superior 
Ct.,  1860,  Oapet  e.  Parker,  8  Safuif.,  662. 

laa  If  defendant  acted  by  the  advice  of 
counsel,  and  has  been  misled  by  it,  he  should 
be  allowed  to  remedy  the  evil  by  complying, 
within  reasonable  time,  with  the  order.  iT.  F. 
Com.  PI.,  1861,  Grimm  e.  Grimm,  1  B.  D. 
Smith,  190. 

131.  Bhoriil  In  opposition  to  a  motion 
against  him  for  an  attachment,  the  sheriff 
showed  by  affidavit,  that  he  had  been  sued  for 
the  money  claimed  by  the  moving  party,  and 
also  that  a  portion  of  it  was  claimed  by  a  prior 
judgment-creditor. 

Held,  that  the  attachment  ought  not  to 
issue;  for  wherever  the  right  of  the  party 
sclaiming  the  money  is  in  doubti  the  court  wiU 
refuse  to  interfere  on  motion,  and  wiU  turn 
him  over  to  his  action.  [1  Den.,  641 ;  20 
Wend.,  622 ;  and  see  21  Id.,  264.]  Supreme 
Ct.,  Sp.  T.,  1864,  Wilson  v.  Wright,  9  How. 
Pr.,  469. 

132.  T^itnees'  ezonae.  The  failure  of  a 
witness  to  attend  a  trial,  pursuant  to  subpoena, 
should  be  excused  upon  slight  grounds,  where 
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tSie  notloe  giyen  him  is  nnreasona'blj  short, 
^oQgh  the  8hortD688  of  the  Bervice  does  not 
in  itself  ezotise  absenoe.  If.  T.  Chm,  Pl^ 
1€6^  Ohahners  v.  Melville,  1  R  D,  Smith, 
609. 

133.  Burden  of  pkOoC  That  on  a  motion 
for  an  attachment  against  the  sheriff,  for  neg- 
lect to  retam  an  ezecntion,  the  omu  is  on  the 
sheriff  to  ezonse  the  de&nlt  #ilton  e.  Wright, 
f  BatB.  Fr.,  4(J9. 

134.  0noertafnty  as  to  the  fiu^  of  disobe- 
dience inares  to  defendant's  benefit,  for  the 
k'eason  tbat  he  shonld  not  be  ptinished  as  for 
a  contempt,  pnless  the  affidavits  show,  be- 
yond a  reasonable  donbt,  diat  he  disobeyed 
the  order.  Suptme  (X,  8p,  7.,  1858,  Potter 
«.  Low,  16  J5Rw.  iV.,  549. 

135.  Ofkiuioe  miiflt  be  oXear.  The  power 
of  the  court  to  pnnish,  as  for  a  crimimd  con- 
tempt, *^  wUfhl  disobedience  of  any  process  or 
order  lawfhlly  made  by  it,"  nnder  8  Rev.  Stat, 
^,  §  10,  shonld  not  be  exercised,  unless  the 
acts  oonstitating  the  alleged  contempt  are 
clearly  proved,  and  constitute  a  positive  vio- 

.lation  of  the  plain  terms  of  the  process  or 
order.  If  the  order  disobeyed  be  capable  of 
B  construction  oonsistent  with  the  innocence 
of  the  purty  of  any  intsntional  disrespect  to 
the  court,  an  attachment  should  not  be  grant- 
M.  Suprmne  Ot.,  8p.  T.,  1856,  Weeks  e.  Smith, 
8  AhboUe  iV.,  211. 

13^  In  a  proceeding  to  punish  a  contempt, 
nnder  2  Bev.  Stat,  441,  §  1,— as  distinguished 
froiik  proceedings  for  contempts  to  e(nforce 
civil  remedies,— -it  is  the  satisfkction  of  the 
offenddd  dignity  of  the  law,  and  vindication 
of  the. respect  due  to  tribunals  of  Justice, 
Which  calls  for  interposition  and  punishment 
The  court  which  is  alleged  to  have  been  in- 
sultied  is  the  judge  of  what  is  due  to  itself  and 
to  the  cause  of  public  Justice.  If  upon  Ae 
case  being  presented,  innocence  is  dear,  there 
is  neither  precedent  nor  Justice  in  protracting 
the  inquiry,  upon  the  suggestion  that  a  severe 
examination  may  contradict  what  is  estab- 
lished. [4  Oow.,  50;  18  Jurist,  226;  18  Q. 
B.,  618;  2  Johns.,  209;  5  Id„  117;  1  Cai., 
485;  9  Paige,  875;  4  Johns.  Oh.,  57;  2  Mol- 
loy,  862 ;  2  Mylne  ft  0.,  840.]  N.  T.  Superwr 
€t.,  Op.  21, 1857,  Oonover  e.  Wood,  5  AlibotU' 
JV.,84. 

5.  Pun4mim6nt, 

187.  Bfleot  of  being  in  oontanniC  If  a 
party  Is  in  ooiitempt|  his  application  for  a  fii- 


vor  will  not  be  granted  except  on  condition 
that  he  pni^  his  contempt  Chancmy,  1829, 
Johnson  e.  Pinney,  1  Paige,  646.  To  tiie  same 
effect,  F.  Chan,  Ct,  1846  [citing,  also,  Gilb. 
For.  Rom.,  102;  1  Dan.  Gh.  R.,  656],  is  £1- 
liugwood  «.  Stevenson,  iSdndf,  Ch,,SBB;  and 
see  Rogers  e.  Paterson,  4  Paige,  450. 

138.  A  party  in  contempt  for  breach  of  an 
injunction  cannot  move  for  the  discharge  of  a 
ns  exeat.  F.  Chan.  Ct.,  1889,  Evans  e.  Van 
Hidl,  CUvrle,  22. 

1^9.  A  party  in  contempt  for  not  answer- 
ing, cannot  plead  without  leave.  Chaneery, 
1848,  Wallis  e.  Talmadge,  10  Paige,  448. 

140.  A  coniniitment  until  tha  lortiier 
ord«r  of  the  court,  is  good.  Ct.  <^Brran^ 
1811,  Yat^  e.  Lansing,  9  Johne.,  895;  revers- 
ing Tates  V.  People,  6  Id.,  887;  and  nffirmiag 
Case  of  Yates,  4  Id.,  817. 

141.  Pnniahment  of  criminal  contempts  bv 
court  of  record  to  be  a  fine  not  exceeding  $250, 
or  imprisonment  not  exceeding  thirty  days,  or 
both.    2Bm.ataL,n%,%\\. 

148.  Indlotment,  Kveiy  criminal  contempt 
mentioned  in  2  Bev.  Stat,  278,  §  10  (g.  v.,  mpm, 
72),  is  also  punishable  on  Indictment  as  a  misde- 
meanor.   2  Av.  AM.,  692,  §  14 ;  2 itf.,  278,  §  15. 

143.  If  tiie  disobedience  to  an  order  of  the 
court  is  wilful,  whether  it  occasions  a  loss  to 
the  party  or  not,  it  is  criminal^  Und  may  be 
punished  by  a  fine  not  exceeding  $250  (In  ad- 
dition to  any  fine  imposed  as  indemnity  to  the' 
party),  and  imprisonment  not  exceeding  six 
months,  nnder  2  Rev.  Sut,  588,  $}  22,  25.  If 
not  wilftil,  only  pecuniary  indemnity  can  be 
required ;  «iA  if  no  pecuniary  lorn  is  shown, 
no  fine  beyond  tiie  necessary  costs  and  ex- 
penses of  the  proseicntion,  should  be  imposed. 
N.  T.  Sup&rior  Ct.,  1888,  People  «.  Oompton, 
1  Dfi&r,  512;  affirmed,  9  IT.  F.  (6  8M.),  268. 

144^^ence  the  question  whether  the  diso- 
bedience was  Wilfhl,  is  a  proper  subject  of 
inquiry.    lb. 

145.  Boty  of  odoft  The  statute  (2  It&e. 
Stat,  588,  S  21)  makes  it  the  duty  of  the  court, 
in  all  cases  of  proceedings  by  attachment,  to 
enforce  the  civil  remedies  and  protect  the  civil 
rights  of  parties,  to  impoee  a  fine  sufllcient  to 
indemnify  tiie  relator,  and  to  satisfy  his  costs 
and  expenses.  Chane&rp,  1881,  People  v.  Spald- 
hig,  2  Paige,  827;  Lansing  e.  Easton,  7  Id.,  864. 

146.  Where  there  has  been  an  actual  yiola- 
tion  of  the  iigunction,  the  court  hsos  no  discre- 
tion to  impose  a  mere  nominal  fine.  Chat^ 
eery^  1889,  Lansing  e.  Saaton,  7  Paige^  864. 
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147.  PerUhable  property.  If  the  contempt 
consisted  in  interfering  with  perishable  prop- 
erty, the  order  shonld  not  absolately  require 
a  return  of  it,  bat  shonld  Hqaidate  the  value 
to  be  paid,  if  a  return  be  impossible.  Chan- 
eefy^  1842,  Albany  Oity  Bank  «.  Sohermerhorn, 
9  Pot^tf,  872. 

14&  Bzoiiae.  The  fact  that  defendants 
acted  under  erroneous  advice  of  counsel,  to 
whom  they  applied  for  information  how  tiiey 
could  elude  the  court  and  avoid  punishment 
fbr  a  breach  6f  the  injunction,  cannot  protect 
them  from  a  fine  sufficient  to  compensate  the 
adverse  parties,  though  it  may  ftimish  a 
ground  to  Justify  the  court  in  refusing  to  in- 
iiet  a  fiirther  punishment.  CTiancery,  1880, 
Lansing  v.  Easton,  7  Paige,  864.  To  the  same 
eflEbot  are  Bogers  v.  Paterson,  4  Id,,  450 ;  Haw. 
ley  9.  Bennett,  4  Id.,  188.  And  see  People  v. 
Stone,  10  Id,,  606. 

149.  The  court  may  take  the  fact  that  de- 
fendant acted  under  the  advice  of  counsel  into 
consideration  in  fixing  the  punishment.  If.  71 
Superior  Ot,  1860,  Oapet  «.  Parker,  8  San^., 
662. 

150L  A  party  violating  an  hijunction,  even 
though  erroneously  issued,  and  without  any 
Boffioient  cause  to  sustain  it,  is  still  guilty  of  a 
contempt;  yet  the  court  may  take  the  fact 
into  eonrideration  in  fixing  his  punishment. 
Chancery,  1884^  Sullivan  o.  Judah,  4  Poige, 
444. 

151.  nie  defendant  In  a  oredltor'a  antt^ 
after  he  had  been  eiiJoined,  confessed  judg^ 
ment  and  procured  delay  until  the  later  cred- 
itor secured  property  which  would  have  been 
sufficient  to  pay  the  plaintiff's  debt  and  costs. 
ffeld,  that  he  should  be  fined  in  the  amount  of 
the  judgment  and  subsequent  expenses,  and 
committed  until  payment,  with  leave  to  apply 
to  mitigate  the  fine,  if  the  plaintiff  meanwhile 
should  obtidn  payment  N.  T.  Superior  Ot, 
1860,  Boss  V.  Olussman,  8  Saru^f.,  676. 

152.  If  the  injunction  granted  on  a  cred- 
itor's bill  is  dissolved  because  the  bill  does  not 
show  that  the  remedy  at  law  is  exhausted,  the 
defendant  should  nevertheless  be  punished  for 
hifl  disobediehce,  by  being  charged  with  the 
coets  of  the  proceedings  against  him  for  his 
contempt.  F.  Ohari,  Ot,,  1840,  Smith  «.  Fitch, 
aiarhe,  266. 

153.  Weaicmable  ooonael-liMa  form  a  part 
of  the  expenses  to  which,  in  proceedings  for 
a  contempt  under  the  statute,  an  aggrieved 


party,  at  whose  instance  an  attachment  ia 
issued,  and  by  whom  it  is  prosecuted  to  judg- 
ment, is  jusUy  entitied.  K  K  Superior  Oi,, 
1864,  Davis  e.  Sturtevant,  4  Duer,  148  (and 
see  People  e.  Oompton,  1  Id.,  612). 

154.  Hence,  if  the  costs  and  expenses  in- 
cluded in  a  fine  imposed  by  tiie  court  under 
sectiofi  21  are  paid  to  the  aggrieved  party,  his 
acceptance  of  the  payment  is  a  bar  to  his  re- 
covery of  costs  and  expenses,  in  an  action 
under  section  29,  upon  a  bond  given  for  the 
appearance  6f  the  defendant  upon  the  return 
of  an  attachment  And  if  such  payment  is 
accepted,  after  a  Judgment  for  costs  and  ex- 
penses in  itn  action  upon  the  bond,  the  court 
win  permit  an  execution  to  l)e  issued  only  for 
the  costs  of  the  action.    Ih. 

155.  Aocoonting.  The  vioUtioii  of  the 
injunction  being  of  a  oonstructive  duuraoter, 
and  the  damages  such  as  could  not  be  satis- 
factorily itscertained  before  a  decr^  on  the 
merits,  the  court,  instead  of  proceeding  by  at- 
tachment, left  them  as  matter  of  accounting 
under  a  decree.  Byam  e.  Stevens,  4  Ed/w,,  1 1  i. 

150.  Hth^rfffs  fine.  Of  the  measm'e  at  the 
fine  against  the  sheriff  for  contempt  in  surf- 
ing an  escape.    People  «.  Stone,  10  Ptiige,  606. 

157.  Confinement  Persons  Who  are  frti- 
prisoned  on  convictions  6f  contempts,  should 
be  actually  confined  within  the  walls  of  the 
prison.  Ohafieery,  1888,  People  v.  Bennett,  4 
Paige,  282 ;  and  see  People  t.  Bogei^  2  Id.,  lOl 

15a  3'all  Ubertiea.  That  a  person  com- 
mitted as  fbr  a  contempt  for  not  paying  coists, 
or  other  sums  of  money,  under  2  Bev.  Stat., 
686,  §  4,  is  entitied  to  the  jail  liberties.  [2 
Bev.  Stat,  81.]  Peofile  e.  Bennett,  4  Paige, 
282 ;  Patrick  v,  Warner,  4  Id.,  8^7. 

iSd.  The  court  refused  to  disny  (he  jail  lib- 
erties. Anon.,  2  O&w,,  689. 

1«6.  lUilchaige.  That  a  perkin  ooinmittM 
for  non-payment  of  a  fine  for  a  breach  of  an 
ii^Uuiition,  cannot  be  discharged  without  con- 
sent, until  the  fine  is  paid.  Lansing  v,  Saston, 
7  Paige,  864. 

161.  A  party  committed  for  contempt  will 
not  be  discharge  for  a  mere  irregularity  in 
the  proceedings  in  the  course  of  which  hiii 
committal  Was  made,  If  the  officer  had  juris- 
diction. Supremie  Ot.,  Chi^tnib^re,  1866,  Myers 
9.  Janes,  8  Ahhotti*  Pr.,  801. 

152.  After  the  prisoner  was  in  custody  for 
the  non-payment  of  a  fine  for  the  violation  of 
an  injunction,  a  commissioner  granted  a  liabeas 
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Tto  OammitmaBt 


Oonteflipts  in  JiutiMt'  OoartL 


corpus,  and  released  him  from  custody,  on  the 
ground  that  he  had  been  discharged  in  bank- 
ruptcy ; — Beld^  that  the  order  was  a  nullity, 
and  that  the  court  might  order  a  recommit- 
ment *  Ct.  ofErroTt^  1848,  Spalding  «.  l^eo- 
ple,  7  EilL,  801 ;  affirming  S.  0.,  10  Faige^ 
284;  8.  a,  2KT.Leg.  OU,,  282. 

6.  Hie  Commitment 

163.  An  order  of  commitment,  stating  that 
the  party,  being  a  master  in  chancery,  filed  a 
bill  to  which  he  subscribed  the  name  of  0.,  a 
solicitor  of  the  court,  without  his  consent  or 
knowledge,  and  prosecuted  the  same  in  his 
name,  "contrary  to  the  statute,"  ^.,  in  wilful 
Tiolation  of  his  duty  as  master,  and  in  con- 
tempt of  the  authority  of  the  Oourt,  and  di- 
recting him  to  be  committed  therefor,  ffeld, 
sufficient.  Gt.  qflhrors^  1811,  Yates  v.  Lan- 
sing, 0  JaAfu.,  895 ;  reversing  Yates  o.  People, 
6  Id,y  887 ;  and  affirming  Case  of  Yatea,  4  /<2., 
817. 

164.  If  the  commitment  does  not  show  that 
the  defendant  was  convicted  and  fined  for  a 
contempt,  and  ordered  to  be  conunitted  for 
non-payment,  the  sheriff  is  excused  for  admit- 
ting him  to  the  Jail  liberties.  Chaneeryy  1888, 
People  V.  Bennett,  4  Paige^  282. 

16&  The  order  oonvioting  of  a  contempt, 
in  a  proceeding  to  enforce  a  civil  remedy, 
should  recite  the  substance  of  the  alleged 
misconduct,  the  a^udication  of  the  court, 
that  the  accused  is  guilty,  and  that  such  mis-"^ 
conduct  was  calculated  to  and  did  impair,  de- 
feat, impede,  and  prejudice  the  rights  or  the 
remedies  of  the  prosecutor,  or  the  parties  in 
the  cause;  .and  should  direct  the  payment  of 
a  fine,  stating  its  several  items,  if  any,  suffi- 
cient to  indemnify  the  party  injured,  and  to 
satisfy  the  costs  and  expenses  of  the  proceed- 
ing. When  any  thing  remains  to  be  done  to 
purge  the  contempt,  the  order  should  specify 
what  he  is  to  do,  and  the  manner.  The  costs 
should  be  taxed  and  inserted  in  the  order  as  a 
part  of  the  fine  imposed.  Ohaneery^  1842, 
Albany  City  Bank  v.  Schermerhorn,  0  Faige^ 
872.  To  the  same  effect,  1880,  is  People  v, 
Rogers,  2  Id.,  108. 

166.  An  order  la  prooen.  The  Supreme 
Oourt  has  power  to  commit  for  contempt,  by 
rule  or  order,  as  weU  as  by  writ,  though  the 

*  Afllrmed  in  (he  Supreme  Oourt  of  the  United 
States,  S.  C,  4  Sow,  {U.  S,),  21. 


statute  (2  Bee.  Stat.,  208,  §  18;  444,  §  24), 
requires  that  the  ground  of  commitment  should 
appear.    People  v.  Nevins,  1  Hilly  154. 

167.  The  aum,  for  non-payment  of  which 
a  man  is  committed,  may  be  specified  by  ref- 
erence to  a  proceeding  taken  to  ascertain  it. 
Thus  an  order  that  an  attorney  be  committed, 
until  payment  of  a  fine,  to  be  adjusted  by  the 
clerk, — ^is,  together  with  the  clerk's  report, 
sufficient.  The  report  on  being  filed,  &c.,  be- 
comes the  act  of  the  court,  and  is  to  be  read 
as  a  part  of  the  rule.  Sh^preme  Ct,,  1841, 
People  0.  Nevins,  1  Hill,  154. 

168w  A  warrant  requiring  payment  of  a  sum 
of  money,  and  committing  for  non-payment,  ia 
regular,  without  showing  a  refusal  to  pay.  [1 
Hill,  155.]  Supreme  Ot,  Sp.  71, 1851,  Seaman 
«.  Duryea,  10  Barb,,  528;  affirmed,  S.  0.,  11 
2^,  T.  (1  Eem.)y  824;  overruling  Matter  of 
Seaman,  7  If.  T,  Leg.  Ohs,,  70. 

169.  Procees  of  attaohment  to  enfixroe  a 
saxrogate*a  decree^  in  a  form  similar  to  that 
used  in  chancery  in  analogous  cases,  is  regular. 
It  is  not  necessary  that  the  attachment  should 
recite  all  the  proceedings  in  such  case.  If  the 
cause  is  substantially  stated,  and  one  in  a  mat- 
ter of  which  the  surrogate  has  jurisdiction,  it 
is,  prima  faeie,  protection  to  all  engaged  in  the 
arrest.  [1  Hill,  154.]  Ct.  of  Appeals,  1854, 
Seaman  v.  Duryea,  11  K  T.  (1  Kern.),  824; 
affirming  S.  0.,  10  Barb.,  528. 

170.  Particular  circumstances  of  criminal  con- 
tempt, to  be  set  forth  in  the  order  or  warrant  of 
commitment,    2  Rev.  Sua,,  278,  §  13. 

II.  Contempts  in  Justigbs'  Coxtbib. 

171.  Binding  over  to  keep  peaca  The- 
use  of  abusive  words  to  a  justice,  in  relation 
to  his  judicial  conduct,  though  not  while  he- 
was  acting  as  a  justice,  is  a  contempt,  for 
which  the  justice  can  require  the  party  to  find 
surety  of  the  peace,  and  for  good  behavior, 
and  in  default  thereof,  commit  [2  Salk.,  697 ; 
2  Ld.  Raym.,  1029.]  Supreme  Ct.,  1818,  Rich- 
mond V.  Dayton,  10  Johns.,  893. 

172.  And  where  the  warrant  in  such  case 
directed  the  offender  to  be  committed,  but 
was  no  further  executed  than  by  his  being 
arrested  and  taken  before  a  magistrate,  who 
let  him  to  bail, — Beld,  that  the  unexecuted 
part  might  be  laid  out  of  the  case,  and  the 
residue  of  the  warrant  was  good.    lb. 

173.  What  oontempta  jnatloea  of  the 
peace  may  ponlah.    A  justice  of  the  peace. 
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may  pmush,  aa  for  a  criminal  contempt,  the  fd- 
lovingacts: 

1.  Disorderly,  contemptnons,  or  insolent  be- 
hATior  towmrds  him,  while  engaged  in  any  Jodi- 
cial  prooeedingB,  which  tend  to  interrupt  them, 
or  to  impair  the  respect  due  to  his  authority ; 

2.  Any  breach  of  peace  or  disturbance  tending 
to  iniennpi  his  offidal  proceedings ; 

9.  fieairtance  wilfully  offered  in  his  presence 
to  the  ezeeation  of  his  lawful  order  or  process. 

2  Jb».  Stat,  278,  §  274. 

174.  Tbe^powvEB  of  magi8ti*ates  are  ample 
to  represB  and  punish  disorderly  behavior  in 
their  courta,  whether  proceeding  from  a  party, 
or  his  ooanBel,  or  a  bystander.    [2  Rev.  Stat., 

3  ed^  199,  §  274.]    Supreme  Ct,  1842,  Onder- 
doak  «.  Banlett,  8  EiU,  828. 

17SL  Mace  nes^eot  to  comply  with  an  order 
is  not  a  violatioQ  of  the  provision  of  2  Rev. 
Stat.,  278,  §  274,  subd.  8,— authorizing  a  jus- 
tiee  of  the  peace  to  punish,  as  for  a  criminal 
eoatempt,  resiatanoe,  wilfully  offered  by  any 
penon  m  the  presence  of  a  Justice,  to  the  exe- 
catM>Q  of  any  lawful  order  or  process,  made 
or  ksned  by  him.  The  resistaiice  oontem- 
plated,  moat  he  to  the  eoBeoution  of  the  order — 
some  affirmative  act,  some  interference,  or 
poshiTe,  phyaioal  hinde^^gnoe  or  obstruction  to 
the  order,  and  not  a  mere  omission  to  obey  it. 
Saprmms  Ct.,  Sp.  H,  1868,  People  m  rel,  Mai- 
loiy  e.  Benjamin,  9  Eow.  Pr^  419. 

176.  Paniahmant,  mode  of  proceeding  and 
liberty  of  defienoe.     2Rn.&aL,  §§200-208. 

177.  Refnaal  of  witneaa.  When  a  witness 
m  a  cause  refuses  to  be  sworn,  or  to  answer,  the 
iortioe  may  commit  him,  if  the  party  make  oath 
that  he  is  a  material  and  necessary  witness.  2 
Mm.  auL,  274,  §  279. 

17&  The  po-wer  of  a  justice  of  the  peace  to 
eommit  a  witnees,  wider  2  Rev.  Stat.,  274,  $  279, 
for  reluing  to  be  sworn  as  provided  in  that 
seodoD,  la  eonditional,  being  dependent  upon 
the  liMt  that  the  party,  at  whose  instance  the 
witneaa  attends,  shall  make  oath  that  the  tea- 
timooy  of  the  witness  is  so  far  material  that 
without  it  he  cannot  safely  proceed  in  the 
trial  of  the  cause.  The  power  of  the  justice 
to  eommit,  doea  not  vest  until  the  party 
makea  aooh  oath.  Hence  this  provision  is 
not  applioable  to  the  case  of  the  refusal  on 
the  part  of  a  person  arrested  on  a  charge 
of  intoxieation,  under  Laws  of  1857,  oh.  628, 
to  be  sworn  aa  to  the  cause  of  hia  intozi- 
ealioiL  a^prmne  OL^  Ohambert,  1857,  People 
t.Weteter,  14  ir<n9.iV^  242;  ^Q^ZParh. 

YaulL—% 


m.  In  Other  Casbs. 

179.  Pcvirer  of  Legialature  to  punish  for 
contempt  restricted  to  cases  of  violation  of  mem- 
bers'  or  officers'  privilege  from  arrest,  disorderly 
conduct,  £ftlse  and  malicious  reports  of  proceed- 
ings or  of  a  member's  official  conduct,  refusing 
to  testify  as  witness,  and  bribery  and  oomiptiou. 
1  Rm.  Stat.,  164.  S  18. 

180.  BnperviaorB.  Proceedings  to  punish 
for  contempt,  contumacy  of  witnesses  summoned 
before  boards  of  supervisors  or  their  committees. 
ZoiM  0/1868,  809.  ch.  190. 

181.  New  7ork  Common  Connoil    The 

act  of  1855  (ch.  20)  empowers  the  judge  to 
whom  application  is  made  to  compel  a  witness 
to  testify  before  a  committee  of  the  Oommon 
Council  of  the  city  of  New  York,  to  do  what- 
ever a  oonrt  is  authorized  to  do,  upon  the 
neglect  or  contumacy  of  a  witness  subpcenaed 
in  a  proceeding  pending  in  snob  court.  IT.  i. 
Com.  Fl,  (Thamberg,  1855,  Briggs  e.  Mackel- 
lar,  2  AhhoM  iV.,  80. 

182.  An  attachment  will  not  be  granted 
under  the  act  of  1855,  against  a  witness  sub- 
poenaed to  attend  and  testify  before  a  com- 
mittee of  the  New  York  Oommon  Oouncil, 
unless  it  satisfactorily  appears  to  the  jadge  to 
whom  the  application  is  made— 1.  That  the 
witness  refhsed  to  obey  a  subposna  issued  by 
the  clerk;  or  2.  That,  on  appearing,  he  re- 
fused to  be  sworn  as  a  witness ;  or  8.  That 
after  being  sworn  he  refused  to  answer  some 
question,  which,  in  the  opinion  of  the  judge, 
was  a  qnestion  proper  to  be  put  Therefore, 
where  the  witness  attended  pursuant  to  the 
eubposna,  and  submitted  to  be  sworn,  and 
then  stated  that  he  declined  generally  to  an- 
swer any  questions,  and  none  were  put  to  him 
by  the  committee— an  attachment  was  refu- 
sed. K  T.  Oom.  PI,  Ohamben,  1855,  Briggs 
e.  Matsell,  2  AlhotU' Pr.,  156. 

183.  Criminal  oaaea.  A  magistrate  author- 
ised to  exercise  any  jurisdiction  in  respect  to  of- 
fences, has  the  same  power  to  preserve  order  dur- 
ing any  judicial  proceedings  (under  2  Ba.  SloL, 
278,  274),  and  to  punish  for  contempts,  as  jus- 
tices of  the  peace  lutve  in  civil  cases.  2  R$o.  StaLf 
748,  §  44. 

As  to  the  general  powers  of  Comta,  see 
OouBT,  and  titles  of  particular  tribunals  there 
referred  to. 

Aa  to  the  powers  of  Refareea»  see  Rbfxbbb. 

Aa  to  appeal  from  order  Relieving  from 
commitment,  see  Appbal,  428. 

As  to  the  proceedings  to  Review  the  com 
mitment  for  contempt,  see  Habeas  Oobpus. 
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COKTRACTS. 


OontiBffiBjt  Bsmtixidsri 


OOMTINaENT  BBMATWDBR 
Remaindxb. 


OOMTIN  U  AM  CJl 
Abatbmxnt  and  Bsttfal. 


CONTRACTOR. 

1.  BecmUt^,  Under  the  statute  {Lam$  <(f 
1860,  oh.  278)  reqairiDg  coatraotors  on  the 
pnbtio  works  of  the  State  to  ezecnte,  with 
anreties,  a  bond  to  pay  all  laborers  employed 
by  them  on  the  work  specified  in  the  oontract, 
does  ttot  operate  to  seoore  the  payment  of  la- 
borers employed  by  a  person  to  whom  this 
work  is  soblet  by  the  oontractor.  Snch  labor- 
ers eannot  sustain  an  aotion  on  the  bond  for 
their  wagea,  although  the  oontraot  with  the 
State  reqaired  the  contractor  to  do  the  work 
by  workmen  under  his  own  superintendeiioe, 
and  not  by  a  snb-contraotor,  and  the  sub- 
contract  was  not  consented  to  by  the  State  or 
its  oflioers,  and  the  work  done  by  (he  laborers 
w«s  estimated  by  the  State  officers,  and  paid 
for  to  the  oontraotor  as  if  it  had  been  done  by 
him.  ^e.e/'Jj»pMZi,18H,MoGlnskeye.Orom* 
well,  11  N.  T.  (1  Ktim.),  598.  (Compare  Kent 
e.  K.  T.  Central  &.  B.  Co.,  12  If.  7.  (2  Kem.), 
628.}. 

2.  A  sab-oontmotor  is  not  an  agent  of  the 
oontractor,  «nd  labosen  employed  by  the  enb- 
contractor  are  not  in  the  employ  of  the  con- 
tractor, within  the  meaning  of  the  act  of 
1860.    lb. 

3.  A  eub^contiaetor  who  undertakes  a  por- 
tion of  the  work  contracted  to  be  performed 
by  another,  upon  a  canal,  is  not  a  laborer 
within  the  statute  allowing  laborers  to  main- 
tain actions  upon  the  bond  given  by  the  origi- 
nal oontractor  to  the  State.  Suprmne  Gt,^ 
1867,  Swift  «.  Kingsley,  24  Barb.,  641 ;  and 
see  Warner  e.  Hudson  Biver  B.  B.  Co.,  6 
How,  Pr,,  464. 

4.  Mafl  oontraotocB.  A  oontractor  for  car- 
rying the  mail  of  the  United  States  is  not  ex- 
empt from  military  duty.  The  provision  of 
Sess.  82,  oh.  146,  §  2,  exempting  those  em. 
ployed  in  the  care  and  conveyance  of  the  mail, 
extends  only  to  actual  carriers  of  the  mail.  Sti* 
preiM  Ot^  1816|  Johnson  e.  Hunt,  18  t/aAni., 
186. 


As  to  AaaignmiiHt  of  mail  contracts,  see 
AasioNMENT,  179 ;  Comteaot,  622. 

As  to  liability  of  Oarriera  for  injuries  to 
mail  agent,  see  OAnsiSK,  98. 


6.  PvbUo  <»ffloen.  Mo  member  of  a  common 
council,  tmstee  of  a  village,  or  supervisor  of  a 
town,  &o.,  to  be  interoflted  as  oontraotor.  Imo§ 
^1848.  86,  oh.  57  ;  same  stat.,  1  Bm.  BUd.,  6«d., 
889,  •%  14. 

As  to  Canal  contracts,  see  Oaitals. 

As  to  contracts  relating  tc^  the  Public 
aervloe,  see  ABsroniBiiT,  21,179;  Oontbaotb, 
606,  622,  862,  947;  MtnnoiPAL  Oobporatioh; 
Offiokb. 

As  to  the  rights  and  liabilities  of  contract- 
ors and  sub-contractors  with  ELailxoad  Cospo- 
ratioiiay  and  under  Bdfochanioa'  Uen  Xia:wa, 
see  those  titles  respectively. 


(XIMVUACra. 

riJjMlflr  tUft'tttto  tn  eoUaetod  «i 
ULAL  FBOroiPUB  of  the  law  of  oontnete,  reMirlng  to  other 
tittw  thoM  whioh  tarn  upon  pHDotpte  peenlfar  to  poitten- 
lar  rleiMwi  of  partisa  or  penonal  reUttooi,  w  well  w  those 
which  tarn  on  the  nature  of  partleaUff  elsnet  of  inMtnt- 
«M»«rorpeoiiliArme^MteofMraameBt  ThoM  tttlct<whieh 
■re  relBrred  to  below,  under  0  and  M)  Will,  howerer,  af- 
Ibrd  aome  fhrther  llliwtrations  of  tfaa  prioelplas  here  staled. 
This  title  preeento  those  proTislona  of  the  SxATon  or 
Fbaum  which  embraoe  more  than  one  daas  of  eootntets, 
and  their  Jndlelal  oonatcuotion ;  while  those  that  spply  onl/ 
toonedass,— &  ^.,  to  owtiMona,  to  owaranfiM^  or  to  sobs,— 
aunt  batowbtandeetheae  titles.  WhatrAiirHBUosiiAirCB 
of  a  ooDtcaot  wiU  take  it  oat  of  the  statute,  la  also  treated  ta 
this  srtlete.  to  oomplete  the  general  ylaw  of  the  statate;  bat 
the  eeses  on  tbe  power  of  a  eoiurt  of  aqott/ lo  anlbrea  4peo(flo 
pm-^rmanee,  mnsit  be  sovght  mder  that  head.] 

I.  What  ooHMPrrune  a.  oMrrnAor p.  19 

n.  Parties 19 

ni.   OONBIDBSATION. 

1.  Ne&emPyof tl 

2.  What  e&Mtitutei  a  taniid4t^aion. 

A.  in  general 28 

B.  Moval  obligation 29 

a  Mutual  pTomisas 80 

D.  Bubscnption  papers. SI 

E.  loadaquacy  and  fiiUuie  of  consid- 

eration      32 

IV.  AsasNT 84 

Y.   iNTKBPBirrATION. 

1.  Generalrula 38 

2.  Particular  words  \md  phroiti. . .    42 

5.  Conditions 44 

4.  Liquidated  damages  andpoMUy.    49 

6.  SnUre  oontraetB 68 

I        6.  Joint  eotUracte •  • •  68 

7.  Conditional  eontraete  •......••.  64 

I        B.  Altematiee  eontraete 66 


P0NT44CX8* 
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What  comtitntei  a  Oontraet. 


9.  Whatha»i^e effect fopa^tUl0,p.6^ 
10.  Of  ipecial  and  peculiar  conr 

troicta  andjprotiinofa 58 

VI.  Validitt. 

1.  General  prineiplea 69 

2.  JSeeovery  <m  original  conMer^n.  72 
'  8.  Validity  oi  fleeted  by  tnarality.  78 

4.  A»  qffecUd  hy  public  policy. 

A.  Competitloa 74 

B.  B«8traint  of  trade 76 

C.  tyorrapt  influenoe 76 

D.  Conflent  to  debtor's  discharge.  77 
B.  War 78 

ft.  Validity  as  affected  by  itatuts, 

A.  Geoeral  principleB 78 

B.  Under  the  statute  of  frauds. 

a.  OwTfyflMes 79 

ft.  Oontnets  for  toaae  or  aal«  of  lands.  .80 
0.  Afreemeiits  not  to  bo  potibnnod 

withintfaeyetf 84 

A  TIm  momonuidiiiii 86 

«L  Pirtperfprmsiioo 88 

.€.  FeeuUareenfr^ete 90 

Vn.  PUFOBMAHOE. 

1,  What  amoviRU  to  performiii0^ee  .  99 
9.  J^eetqf failure  to  pmform....  96 
8.  JSfiBeuoBiforno^i^otforwMmoe. . .     96 

yin.  ICoDurzq ATXON 97 

IX.  Bmcmiov 109 

X.  Law  of  PL4CB 109 

L  What  coKffrrruTBS  a  Contract, 

.1.  CanttnisQat  noteu  An  inatnunepMA  the 
form  of  a  note,  payable  on  a  oontingenoy 
which  may  never  happen,  is  an  agreement,  not 
«  prontissory  note.  Supreme  OL^  1867,  Qtufk- 
«tt «.  Palmer,  96  Barb.^  179. 

2.  Pebtor'a  loffbruotion  to  ag^t  A  qced- 
itor  cannot  at  law  recover  a  fond  pl^u)^  in 
the  hands  of  an  i^gent  hy  bis  debtor,  with 
dicections  to  pay  the  debt  with  it,  bat  without 
any  oommonication  or  understanding  (le^w^n 
the  debtor  and  the  creditor  in  referepoe  to  it. 
There  is  no  privity  betw^n  the  creditor  and 
the  debtor's  agent^  and  the  debtor  may  at  {iny 
time  make  a  difiEerent  disposition  of  the  money. 
[8  Bam.  &  0.,  688.]  Supreme  Ct,  1840,  Sea- 
man  «.  Whitney,  94  Wend.^  960.  Bat  see 
Keilson  v.  Blight,  1  Johne,  Oaa,^  205 ;  and 
compare  Mnrdock  «.  Aikin,  29  Barb.^  59. 

3.  Tbat  an  ordinanoe  of  the  Common 
Oonnoilf  granting  the  privilege  of  laying  down 
a  railroad  in  a  public  str^t,  is  not  a  law,  but 
a  grant,  which,  when  accepted,  beopm^e  a 
contnu^t  Attorney-general  «.  Miyor,  te.,  of 
Kew  York,  12  K  T.  Leg,  Ob$.,  17. 


Aa  to  what  ataUtl—  and  obartan  con- 
stitute contracts  within  the  meaning  of  the 
coustitutional  provision,  see  Oovstitutiomai. 
Law. 

4^  Paapanger  ticket^  issued  by  carriers, 
which  do  not  purport  to  be  contracts,  are 
rather  to  be  regarded  as  receipts  for  passage 
money,  and  to  serve  as  tokens,  than  as  con- 
tracts; and  lire  not  within  the  rule  excluding 
parol  evidence  to  vary  a  written  agreement. 
GL  qfAppeale,  1868,  Quimby  «.  Vanderbilt, 
l7N.r.  (S  Smith),  ZOe. 

ff.  A  tewarder'a  written  aoknowledc- 
ment  of  the  receipt  of  goods  from  N.,  on  ac- 
count of  B.,  to  be  forwarded,  is  a  contract, 
not  a  mere  receipt;  and  it  is  a  contract  made 
with  B.,  not  with  N.  Supreme  Gt,  1850, 
Nilee  «.  Culver,  8  Barb.^  205. 

Compare  CovBi€uroB  ahd  Cov8Ion;u;  and 

RSOSIPT. 

As  to  what  is  necessary  to  ooi^stitnte  a  con- 
tract of  any-Pamonlai:  ifpeqipa,  see  the  titles 
under  which  the  varions  species  of  contraota 
are  treated,  viz.  i-^Aooqkd  and  Satisfaotiov; 
Account  Statkd  ; ,  ^ppuoatio^  of  Patxxnts  ; 
A^fiaSNTlOB;  A^fEBlTBATION;  AsBiomoENT ;  Ab- 

^losopuiT  FOB  BkN;Bfit  OF  QBBDiTOBa ;  Attojk- 
NBT  AND  Client ;  Auction;  Bailmbnt;  Bst« 
TiNa  A^D  Gaicino  ;  Bill  of  Ladi^io  ;  Bills, 
NoTB8,AKDCaBqKs;  Bond;  Bottoicbt;  Bbo- 
|E^;  Cai^bieb;  Cka^tbb  Pabtt;  Chattel 
Mobtoaqb;  Comfbpmise;  Cotbnant;  Bbdi- 
cation;  Deed;  Factob;  Fobwabdeb;  Fbaud; 
FBAUDULENTCoNTETAifqBs;  Fbeiqht;  Guab- 
Ajnr;  Indb]|[nitt;  In^uba^oe;  Landlobd 
ANI>Tf^ant;  LsAaB;  Liobnpe;  Lzbn;  Mab- 
biaob;  >£QBTf»AOB;  PABTNEsaniP;  Pbinoipal 
and  ApENT ;  Pbinoipal  and  Subett  ;  Powbbs; 
PbomisetoMabrt;  Rbobipt;  Sales;  Stock- 
^OBBino;  I^bubts;  Vendob  and  Puxghai^b; 
Wabehoubeman. 

n.  Parties. 

6.  yrea^eaa  of  noderstBuding  is  not,  of 
itself,  any  objection  in  law  to  the  validity  of  a 
contract.  If  a  man  be  legally  eompoe  mentis, 
he  is  the  disposer  of  his  own  property,  and  his 
will  stands  for  a  reason  for  his  actions.  [2  P. 
Wms.,  129;  Pow,  on  Con.,  80;  1  Fonb.,  60.] 
The  fact  that  his  understanding  was  weak 
or  impaired  does  not  avoid  his  transactions, 
if  he  liad  men^ory  and  jadgmept  to  a  mpder- 
itte  extent,  ^d  po  ftaud  is  shown.  Supreme 
Gt,  1825,  Jackson  t.  King,  4  Gow.,  207. 
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7.  Intozloatlon.  A  person  while  deprived 
of  his  reason  in  oonseqnenoe  of  volnntarj  in- 
toxication, cannot  contract  [2  Aik.,  167.] 
GKcmeery^  1880,  Prentice  e.  Achom,  2  Paige^ 
80. 

8.  ForaigneiB.  Though  the  parties  of  one 
part  to  a  contract  are  foreigners,  and  the  con- 
tract is  made  without  the  State,  if  it  is  per- 
formed within  this  State  they  mast  he  pre- 
sumed to  know  the  laws  of  the  State,  and  are 
in  paH  delicto.  There  cannot  be  one  rule  for 
the  foreigner  and  another  for  the  citizen.  [5 
Seld.,  68 ;  8  Oomst,  266.]  Ct.  o/Appealg,^S68y 
Dewitt  c.  Brisbane,  16  K  F.  (2  Smith),  508. 

9.  Peraon  for  wliooe  benefit  promise  was 
made.  In  cases  of  simple  contracts,  the  per- 
son for  whose  benefit  a  promise  is  made  may 
maintain  an  action  in  his  own  name  upon  it, 
although  the  consideration  does  not  move 
from  him.  [1  Ventr.,  818,  882 ;  Oowp.,  448  ; 
1  Bos.  &  P.,  101,  note  5;  8  Id.,  140,  note  a;  2 
Dowl.  &Ry.,  277;  1  Ohitt.  PI.,  5 ;  IJohns., 
140 ;  10  Id.,  412 ;  18  Id.,  496 ;  8  Johns.  Oh., 
254;  4  0ow.,482;  9  Id.,  680;  17  Mass.,  400; 
8  Pick.,  91 ;  7  Oonn.,  847.]  Supreme  Ot.^ 
1846,  Barker  e.  Bncklin,  2  Den.^  45 ;  1847, 
Delaware  &  Hudson  Oanal  Oo.  «.  Westchester 
County  Bank,  4/<2.,  07.  . 

10.  Contraot  with  dtreotora.  A  bond 
running  to  the  directors  of  a  corporation,  in- 
stead of  to  the  corporation  by  Uie  name  of 
the  directors,  conditioned  to  pay  them  and 
their  successors,  and  given  for  the  perform- 
ance of  duty  as  agent  of  the  corporation,  is 
a  bond  to  tiie  corporation,  and  may  be  de- 
clared on  accordingly.  [8  Bos.  &  P.,  147 ;  5 
Mass.,  401 ;  10  Id.,  827.]  Suprme  Ot,  1844, 
Bayley  «.  Onondaga  Oo.  Mutual  Ins.  Oo.,  6 
Hill,  4n^, 

11.  Committee.  A  public  meeting  ap- 
pointed a  committee  for  certain  purposes,  who 
pursuant  thereto  employed  the  plaintiff^s  ser- 
vices ; — Held,  that  the  committee  were  liable. 
Supreme  Ot.,  1881,  McOartee  «.  Ohambers,  6 
Wend.,  640. 

12.  Cknporation  not  formed.  A  subscrip- 
tion made  for  the  benefit  of  a  corporation 
subsequently  formed, — e,  g.,  to  pay  a  share  of 
the  expense  of  erecting  a  church  edifice  by 
a  proposed  religious  corporation, — ^inures  to 
the  benefit  of  the  corporation  when  organized. 
Supreme  Ct.,  1850,  Reformed  Protestant  Dutch 
Ohurchv.  Brown,  17  How,  Fr.,  287;  and  see 
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13.  Agent.  An  agent,  authorized  by  parol,, 
executed  an  agreement  for  the  purchase  of 
land,  under  seal,  signing  thus:  *' Henry  Wor- 
rall  [L.  S.];  for  Noah  Worrall."  .Held,  bind- 
ing upon  the  principal.  It  is  immaterial 
whether  the  agent  signs  his  name  to  the  in- 
strument before  or  after  the  name  of  the  prin- 
cipal. It  is  sufficient  if  the  agent  executes 
the  paper  in  the  name  of  the  principal,  and 
not  in  his  own  name.  [2  East,  142 ;  28  Wend., 
441;  Dunl.  Paley  on  Ag.,  182.]  Ct.  of  Ap- 
peals, 1851,  Worrall  v.  Munn,  5  H.  T.  (1 
Seld:),  229. 

14.  Every  written  contraot  made  by  an 
agent,  in  order  to  be  binding  upon  his  princi- 
pal, must  purport  on  its  face  to  be  made  by 
the  principal,  and  must  be  executed  in  his 
name,  and  not  in  the  name  of  his  agent.  [22 
Wend.,  824.]  N,  T.  Superior  Ct,,  1854,  Wil- 
liams  «.  Ohristie,  10  How,  Fr,,  12. 

15.  Offioen  of  oonmratlon.  The  obligors 
were  described  in  the  bond  as  ^^  The  corpora- 
tion of,"  ^.  The  teet^fieandum'  clause  was, 
^^In  witness  whereof  the  parties  have,*^  &o. 
The  defendant,  who  was  president  of  the  cor- 
poration, signed  his  name,  with  the  addition  of 
'*  President  of  the  Board  of  Trustees.*' 

Held,  that  the  defendant  was  not  personally 
liable,  although  such  bond  would  not  bind  the 
corporation.  Supreme  Ct,,  1858,  Episcopal 
Ohurch  of  St  Peter  «.  Varian,  28  Barb.,  644 ; 
and  see  Townsend  v.  Oorning,  28  Wend,, 
485.  ' 

16.  Committee.  A  simple  contract,  pur- 
porting to  be  between  A.  of  one  part,  and  a 
corporation,  by  their  committee,  of  the  other, 
and  executed  by  0.  and  D.,  in  their  own 
names,  with  the  addition  of  "committee,'* 
they  being  duly  empowered  to  execute  it  for 
the  corporation,  may  be  shown  to  be  the  con- 
traot of  the  corporation ;  and  the  committee- 
men, in  such  case,  are  not  individually  liable 
on  it.  Supreme  Ct,,  1848,  Stanton  v,  Oamp,  4 
Barb.,  274. 

17.  Publio  offioer.  Where  a  public  agent 
or  officer  acts  osteusibly  in  his  official  duty^ 
his  contracts  are  public,  not  personal.  ^- 
preme  Ct.,  1820,  Olney  «.  Wickes,  18  Johna,^ 
122. 

la  An  overseer  of  the  poor  contracted 
with  the  plaintiff  for  the  support  of  a  pauper, 
for  which  he  agreed  to  pay  at  a  certain  rate ; 
— Held,  that  he  was  not  personally  liable  on 
the  contract,  as  from  the  nature  of  the  case  it 
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flid  not  appear  that  he  intended  to  bind  him- 
tdf  personally.  It  is  not  necessary  that  he 
■honld  expressly  say,  I  promise  as  overseer.  Ih. 

19l  Party  not  named.  The  defendants 
both  s^ed  a  contract,  which  by  its  terms 
purported  to  bind  one  of  them,  bnt  did  not 
moition  the  other.  The  contract  expressed 
the  ooDsideration.  ffM^  that  both  were  lia- 
ble. If  it  might  be  inferred  that  the  one  not 
mentioned  waa  bnt  a  snrety,  the  instrnment 
was  sufficient  under  the  statate.  Supreme 
CL,  1846,  Clark  «.  Bawson,  2  Den,,  185;  and 
see  Parks  o.  BrinkerhofT,  2  BiUy  668.  See, 
abo,  BoBD. 

20l  a  person  subscribing,  as  snrety,  an  in- 
strnment already  signed  by  others,  who  are 
named  as  the  parties  to  it,  thereby  becomes  a 
party  to  the  instrnment,  and  is  bound  by  it, 
aldioogfa  be  is  not  named  in  the  body  of  the 
instmnDent.  [7  Cow.,  484;  7  Wend.,  48.] 
Sugfrems  Ct^y  1866,  Perkins  «.  Goodman,  21 
B&rb^  818. 

2L  IhltlaUi  mider  nama  Where  a  con- 
trut  purports  to  be  made  by  two  parties  of 
one  part,  and  is  signed  by  one  name  in  full, 
under  which  are  the  defendant's  initials,  it 
may  be  presumed,  till  the  contrary  is  shown, 
that  the  initials  are  his  proper  signature  as  a 
par^,  and  not  a  mere  explanation  that  he,  as 
sgent,  affixed  tlie  foregoing  signature.  Sti^ 
freau  Ct^  1845,  Palmer  t.  StCTens,  1  Den,,  471. 

22.  Oi^MicitT.  A  widow  who  was  ad  rain- 
istrmlrix,  and  also  guardian  in  socage,  executed 
aa  assignment  of  a  lease,  professedly  as  admin- 
ktratrix.  Held,  that  it  could  not  be  treated 
aa  made  by  her  as  gnardian.  Supreme  Gt,, 
1885,  Ritchie  «.  Pntnam,  18  Wend,,  524. 

Aa  to  matters  peculiar  to  Parttonlar  olaasaa 
of  parties,  see  the  titles  under  which  the  va- 
liooa  elaaaee  of  persons  and  relations  are  treat- 
ed, Tix;: — ^Albh;  Appbkntiob;  Attoknxt 
isdCuknt;  AasieNMENT;  Bills,  Notes,  Ain> 
Obbckb;  Bbokbk;  Cosporation;  Bzkoutobs 
ATO  AniinnaTBATOBa ;  Dbttnkard  ;  Factor  ; 
GrABDiAH;  JoDTT-STOOK  Company ;  Infant; 
laiAHx;  Husband  and  Wifs  ;  Pabtnkbship  ; 
Pbvcifax.  and  Aoint  ;  Pbinoipal  and  Sure- 
ty; KastnbandSsbyant;  Seaman;  Trusts. 

m.  Consideration. 
1.  KeeemUy  of, 

23.  Wxftliis.  A  consideration  is  as  neces- 
mrj  to  ao  agreement  or  promise  reduced  to 


writing,  as  if  it  remained  in  parol.  [1  Saund., 
211,  n.  2.]  Supreme  Ct,^  1800,  Burnet  «. 
Bisco,  4  Johne.y  285 ;  People  v.  Howell,  4  Id.^ 
296. 

24.  That  a  contract  in  reatraint  of  trade 
needs  no  greater  or  other  consideration  than 
any  other  contract.  [I  Mann.  &  G.,  195;  18 
Mees.  &  W.,  698.]  Lawrence  «.  Kidder,  10 
Barb.,  641. 

25.  Note  inatead  of  reoeipt.  A  debtor 
paid  part  of  his  debt  before  due,  and  took  a 
note  instead  of  a  receipt  for  the  amount. 
Held,  that  it  was  without  consideration,  and 
not  to  be  enforced.  Supreme  Ct,,  1827,  Slade 
e.  Halsted,  7  Ccfw,,  823. 

26.  Vnexeouted  draft.  An  agreement,  in- 
tended as  a  substitute  for  a  pre-existing  agree- 
ment between  the  same  parties,  was  drawn  up 
and  sent  to  one  of  the  defendants,  who  repUed 
that  he  and  the  other  defendants  approved  it, 
and  that  it  was  to  be  executed ;  but  it  was  not 
executed  by  the  plaintiff.  Held,  that  it  was 
inoperative,  as  well  for  want  of  consideration 
as  for  want  of  mutuality.  Supreme  Ct,,  1821, 
Wood  V,  Edwards,  19  Johns,,  205. 

27.  The  reason  that  a  paat  oonaideratloD, 
beneficial  to  defendant,  must  be  laid  to  have 
been  done  upon  request,  is  that  it  is  not  rea- 
sonable  that  one  should  do  another  a  kindness 
and  then  charge  him  with  a  recompense.  But 
the  request  alone  creates  no  consideration ;  in 
addition,  there  must  be  something  done,  bene- 
ficial to  one  party  or  onerous  to  the  other. 
Supreme  Ot.,  1804,  Livingston  e.  Bogers,  Ool, 
A  G.  Cos,,  881. 

28w  RefoaaL  Defendant  agreed  to  give  the 
refusal  of  a  farm  to  the  plaintiff,  but  plaintiff 
did  not  agree  to  take  the  farm^  and  there  was 
no  promise  on  his  part  as  a  consideration  for 
the  promise  of  defendant,  nor  any  money  paid 
or  other  valuable  consideration  given.  Held, 
that  the  agreement  was  a  mere  nudum paetwm. 
Supreme  Gt,  1809,  Burnet  e.  Bisco,  4  Johns,, 
285. 

29.  A  promise  to  wahre  a  lien,  if  made 
without  consideration,  is  not  valid.  Supreme 
Gt,,  1826,  Taylor  «.  Bates,  5  Gow,,  876. 

30.  Defendant  was  an  attorney,  having  a 
lien  on  a  demand  left  with  him,  and  the  cred- 
itor having  assigned  the  demand,  the  defend- 
ant promised  the  assignee  to  pay  the  amount 
to  him  when  collected ; — Held,  void  to  the  ex- 
tent of  the  lien.    Ih, 

31.  Aotnal  transfer  wiHumt  ooosldsra- 
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tion.  The  oonrt  may  give  eflfect,  as  between 
the  partiee,  to  a  volnntary  aotnal  transfer,  by 
deed,  of  a  personal  or  chattel  interest,  with- 
oat  any  consideration.  Chancery^  1815,  Bonn 
«.  Winthrop,  1  Johns.  Oh.^  829.  And  see 
AssieNiiBNT,  49-51. 

3Z  A  promiBe  to  forbear,  not  founded  on 
a  new  consideration,  is  void.  Supreme  Ct,^ 
1884,  Patchin  «.  Pierce,  12  Wend,^  61 ;  and 
see  Fnlton  «.  Matthews,  15  Johni.^  488. 

3a  Promise  to  pay  third  party.  The  de- 
fendant being  indebted  to  R.,  it- was  agreed 
between  them  that  he  shonid  discharge  his 
debt  by  giving  R.  a  promissory  note  for  part, 
and  pajring  part  to  B.,  to  whom  R.  was  in- 
debted. SM^  that  B.  conld  not  sostain  an 
action,  there  being  a  want  of  consideration  to 
support  the  promise.  In  all  cases  there  mnst 
be  a  new  and  distinct  consideration  for  the 
promise,  moving  to  the  defendant,  either  from 
the  plaintiff  or  from  the  party  indebted  to  the 
defendant.  [2  Den.,  45;  4  0ow.,  482;  9  Id., 
689 ;  6  Wend.,  285.]  Supreme  Ot^  1848,  Blunt 
V.  Boyd,  8  Barh.^  209;  8.  0.,  6  If.  T.  Leg. 
Ohs.,  861 ;  S.  P.,  Fay  v.  Jones,  18  Barh.y 
840. 

34.  The  maker  of  a  note  agreed  with  the 
payee  while  the  payee  held  it,  that  he  woold 
pay  a  debt  dne  a  third  party  from  the  payee, 
and  that  the  payment  shonid  be  credited  to 
him  on  the  note.  JSM^  that  the  promise  was 
without  consideration  and  void,  and  therefore 
making  the  payment  after  receiving  notice 
that  the  payee  had  transferred  the  note  to 
plaintifib,  was  not  a  good  payment  as  against 
plaintifb.  [8  Barb.,  209.]  Supreme  Ct.,  106^ 
Fay  9,  Jones,  18  Barh.y  840. 

35.  An  action  may  be  maintained  on  a 
promise  made  by  the  defendant  to  a  third 
person  for  the  benefit  of  the  plaintiff,  without 
any  consideration  moving  from  the  plaintiff. 
All  that  is  required  is,  that  the  promise  be 
made  upon  a  valid  consideration  moving  from 
such  third  person.  [1  Johns.,  140;  10  Id., 
412 ;  8  Id.,  89 ;  18  Id.,  496 ;  4  Cow.,  482 ;  9 
Id.,  689;  5  Wend.,  285;  2  Den.,  45;  4  Id., 
97;  10  Mass.,  287;  17  Id.,  575,  400;  2  Mete., 
881,  402,  408 ;  7  Gush.,  887,  840 ;  1  Pars,  on 
Contr.,  890;  2  Watts,  104;  and  see  7  Oonn., 
347.]  Supreme  Ot.^  Judson  «.  Qray,  17  Bow. 
Pr.,  289 ;  affirmed  8. 0.,  Ot.  qfAppeaU^  1859, 
17 /d,  296. 

36.  This  doctrine  does  not  rest  upon  the 
ground  of  any  actual  or  supposed  relationship 


between  the  parties,  as  some  of  the  earUer 
cases  would  seem  to  indicate,  nor  upon  the 
reason  that  the  defendant,  by  entering  into 
such  an  agreement,  has  impliedly  made  him- 
self the  agent  of  the  plaintiff.  It  rests  upon 
the  broader  and  more  satasfiu^tory  basis,  that 
the  law,  operating  on  the  act  of  the  parties, 
creates  the  duty  and  establishes  the  privity, 
and  implies  the  promise  and  obligations  on 
which  the  action  is  founded.    Ih. 

37.  It  is  not  necessary  that  the  money 
should  actually  come  into  the  defendant's 
hands  to  render  him  liable.  Any  property 
which  he  may  receive  is  a  good  consideration 
for  his  agreement  to  pay.  [5  Wend.,  285;  8 
Den.,  45;  17  Mass.,  400;  4  Oow.,  482;  9  Id., 
689.]    Ih. 

3a  Aooeptanoa  of  ordar.  A.  was  in- 
debted to  8.,  and  8.,  being  indebted  to  F., 
gave  F.  an  order  upon  A.  for  sixty  cords  of 
wood,  and  A.  accepted  it.  HM^  that  the  ac- 
ceptance was  not  binding,  for  it  waa- without 
consideration.  It  is  not  the  case  of  an  assign- 
ment; and  there  being  no  consideration  flow* 
ing  from  A.,  and  no  promise  on  the  part  of 
the  drawer  to  accept  delivery  of  the  wood  to 
F.,  in  payment,  there  is  no  consideration  for 
the  acceptance.  [12  Mass.,  284.]  Supreme 
Ct,,  1848,  Ford  v.  Adams,  2  Barb.^  849. 

39.  Considflration,  bow  to  be  stated.  If, 
from  the  recitals  and  nature  of  an  instrument, 
the  consideration  is  obvious,  it  need  not  be 
expressly  mentioned  as  the  consideration.  Si^ 
preme  Ct,^  1889,  Allen  v.  Jaquish,  21  Wend.j 
628. 

40.  Seal  not  oonolnsfva  Under  the  pro- 
visions of  2  Rev.  8tat.,  2  ed.,  828,  §  97, — 
making  the  seal  only  presumptive  evidence  of 
a  sufficient  consideration, — the  consideration 
of  a  sealed  instrument  is  open  to  inquiry  and 
examination,  to  the  same  extent  as  if  it  was  « 
contract  by  parol.  And  if  that  essential  ele- 
ment is  wanting,  the  power  to  enforce  it  must 
fail.  [11  Wend.,  107;  18  Id.,  525;  15  Id., 
851,  502 ;  25  Id.,  107.]  Supreme  Ot,  1851, 
Wilson  9.  Baptist  Education  8ociety,  10  Barb.^ 
808.    And  see  8bal. 

41.  That  the  statute  does  not  extend  to  any 
cases  but  those  of  an  action  upon,  or  a  set-off 
founded  on,  a  sealed  instrument  Fay  e.  Rich- 
ards, 21  Wend.,  626. 

As  to  certain  promises  made  by  or  to  a  Con- 
Btable^  which  are  void  for  want  of  considera- 
tion, see  OONSTABLB,  9-11,  41. 
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2.  What  ConititutM  a  Comideratum. 
A.  In  general. 


'  a  ootMkiwatlon.  It  is  not  ne- 
that  the  aot  promiBed  hj  one  pftiiy 
9hoiM  be  beneficial  to  the  other,  bat  it  is 
eo0i^  if  it  be  datriseDkal  to  the  promisor, 
or  deprire  faim  of  a  ri^  whioh  he  before 
posMflBedL  An  iiajfoty  to  one  party,  as  well  as 
a  beaefit  to  tiie  o4ber,  i»  a  safflineiit  consider. 
atioB  for  a  promise.  Shifrem^  Ct^  1808,  Mil- 
ler a.  Drake,  1  Cai,^  45. 


rto  one  pasty  or  tke  iq}u- 
jy  to  the  other,  whJob  can  vnX\  as  a  oonsid- 
ention  to  support  an  agreenent^  most  be  a 
benefit  to  whidi  the  party  is  net  entitled,  ez- 
ccf*  as  a  eoHldandes  of  bia  ondMrtaklog,  or 
the  ii^niy  nost  be  to  the  legal  ri^ts,  not  to 
the  wnmgftd  olaima^  of  the  promisee.  Bn- 
frmm  CL,  1860,  OooTeraev.  Kellogg,  7  jBard., 
660l 

M.  The  dfifendsnt  gave  a  written  inatrn- 
ment,  stating  thai  she  woald  pay  a  oertein 
ftam,  if  the  phiirtifft,  a  rallToad  company, 
woald  adopt  a  partionlar  route  and  termimiSk 
AU,  Toid-for  want  of  oonoderatioa,  the  pIsiD- 
tiflb  Bot  being  bomid  by  it.  It  is  not  enoogh 
to  show  tiiat  the  pkintifib  sabseqaently  adopt- 
ed the  route  and  tBrmums.  The  promise  of 
ceeh  most  be  oonoanreet  and  obligatory  at  the 
MDoe  time  to  render  either  binding,  and  shookl 
U  so  stated  in  the  declaration.  [1  Oai.,  686 ; 
4  Johaa^  280;  7  Id.,  87;  8  T.  R.,  148,  668;  9 
Wead^  886.]  Stipimu  Ct.,  1889,  IJtioa  &  Sy- 
rttose  B.  R.  Co. «.  Brinefcerhoff,  21  WrnA.^  189. 

49k  Feet  ooaalderatkm,  A  consideration 
which  wea  peat,  or  ezeented  at  the  time  of  the 
promise,  will  not  sapport  an  aBsmnpsit,  unless 
proved  to  have  been  at  the  request  of  the  de* 
leodant,  or,  at  least,  tiiat  he  was  nnder  a  moral 
obfigakion  to  pay.  [7  Johns.,  87;  8  Id.,  Sa-; 
10  Id^  948;  1  Oai.,  688.]  SiKfTWM  Ot,,  1827, 
Chaffee  a.  Thomas,  7  (7<w.,  868. 

46L  A  pecmdaiy  benefit,  rohintarily  con* 
UrnA  by  the  plaintiff,  and  adopted  by  the 
(icfeodent, — e.  ^.,  the  volontary  payment  by 
(•lamtiff  of  a  debt  of  the  detodant,— -is  not 
Mich  a  eoBsideratioa  as  woll  support  an  action. 
The  plaintiff  mnat  show  an  oKpi-ess  or  implied 
reqaest.  [11  Ad.  dc  EIL,  488.]  Supreme  Ot,, 
laSfi,  Ingmham  e.  Gilbert,  20  jBar6.,  161. 

4f.  Itmmm^  tfaata  sobsequent  ei^aw  prom* 
ife  te  reptj  plaintiff^  would  not  sustain  the 
Ih. 


40l  a  promise  grounded  on  a  past  consid- 
eration, must  be  laid  to  have  been  done  upon 
request  of  the  party  promising,  or,  at  least,  it 
must  appear  that  the  party  promising  waa 
under  a  moral  obligation  to  do  the  act  himself, 
or  procure  it  to  be  done.  [See  1  Saund.,  264^ 
note  1;  1  Fonb.,  886;  1  Oai.,  686.]  Supreim 
Ot^  1810,  Comstock  v.  Smith,  7  Jehn^y  87. 

49.  Benefit  to  defendant;  foQovred  by  an 
eoqweaa  ptomiae  on-  hie  part  to  pay,  is  equiva- 
lent te  a  previous  request.  Thos^  where  a 
defendant  in  exeoutioD  was  allowed  by  the 
slieriff  to  go  at  large,  and  a  recovery  was  had 
against  the  sherifi^  and  paid  by  him  for  the 
escape, — EM^  Uiat  the  debtor's  subsequent! 
promise  to  repay  the  sheriff  wvuld  support  a&' 
action.  [1  Oai.,  460;  2  Id.,  162.]  Supreme  Ot^ 
1817,  Doty  e.  Wilson,  14  Jehnt.,  878. 

50.  But  an  implied  promise  is  not  sufficient. 
186«,  Ingraham  e.  Gilbert,  20  B&rb,,  161. 

61.  The  Oommon  Council  of  a  city  employ** 
ed  a  surveyor  to  furnish  copies  of  a  certain 
map,  with  alterations  and  additions,  to  date; 
and  he  fbraished  a  new  surrey  and  map  in- 
stead, whidi  were  recogniaed  by  the  Common- 
Cooneil,  and  agreed  to  be  paid  fbr,  by  resolu- 
tion. IMSL,  equivalent  to  an  original  request^ 
and  that  it  created  a  Just  debt  against  the  Cor> 
poration.  Ot.  o/AppeaU^  1868,  People  m  rel: 
Smith  e.  Flagg,  17  K  7.  (8  Smith),  684;  8.  C, 
10  Hew.  Pr,,  86 ;  reversing  8. 0.,  16  Ba^l,,  608^ 

5Z  Negotiable  paper.  The  consideration 
of  any  negotiable  paper  is  examinable,  as  be- 
tween the  original  parties  to  that  paper.  Af- 
preme  Gt.,  1809,  People  e.  Howell,  4  Jehm^ 
296;  1882,  Bank  of  Troy  e.  Topping,  9  Wend,, 
278. 

sa  nie  word%  "Talne  reoeltred,"  in  a 
note,  are  a  sufficient  consideration,  at  least 
prima  foMe,  Supreme  Ot.,  1817,  Hinman  e. 
Moulton,  14  JchM.,  466. 

54.  If  the  note  shows  the  value  was  received 
by  third  persons,  it  repels  ^e  presumption  of 
consideration.  Thus  a  note  made  by  an  ad- 
ministrator, as  such,  promising  to  pay  for  value 
receiTed  by  the  decedent  and  his  heirs,  is  with- 
out consideration.  Supreme  Ot,,  1811,  Ten 
Eyck  e.  Vanderpoel,  8  Johns.,  120. 

55k  A  promissory  note  imports  a  consider- 
ation, so  fiur  as  to  relieve  the  plaintiff  from 
stating  any  consideration  in  his  declaration,  or 
proving  any  in  the  first  instance.  Supreme 
Ct,  1882,  Bank  of  Troy  v.  Topping,  9  Wend., 
278. 
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56^  Xazeoator  or  adminifitrator's  promiae. 
To  support  the  promise  of  an  exeoator,  or  ad- 
ministrator to  pay  a  debt  of  the  deoedent,  it 
most  be  in  writing,  and  supported  by  a  suffi* 
cient  consideration.  Assets  in  his  hands,  or 
forbearance  by  the  creditor,  are  each  a  suffi- 
cient consideration.  Supretne  Ot^  1882,  Bank 
of  Troy  v.  Topping,  9  WencL^  278;  approved 
in  8.  0.,  1886, 18  Id.,  667. 

57.  The  note  of  the  executor  is  presumptive 
evidence  of  assets,  but  not  of  forbearance,  and 
it  is  competent  for  him  to  rebut  it  by  proving 
that  he  had  no  assets.    lb. 

5&  Proof  that,  at  the  instance  of  the  de- 
fendant, proceedings  were  had  before  the  sur- 
rogate for  the  sale  of  land  for  the  payment  of 
debts, — which  are  allowed  by  1  Rev.  L.  of 
1818,  .460,  where  there  is  reason  to  suspect 
that  the  personal  estate  will  be  insufficient  to 
pay  the  debts, — ^is  not  evidence  that  tliere 
were  no  assets.  Supreme  Ct^  1886,  Bank  of 
Troy  «.  Topping,  18  Wend.,  667. 

69.  Grantee's  bond.  A  bond  given  by  the 
grantee,  conditioned  to  pay  an  annuity  to  the 
grantor,  or  money  to  a  third  person,  is  a  valua- 
ble consideration  within  the  statute  of  frauds. 
It  IS  not  necessary  to  make  a  consideration 
valuable  that  money  be  paid  down ;  security 
or  sufficient  persoDal  responsibility  is  equiva- 
lent (Bee  2  Blackst.  Com.,  448.]  Ot.  qf 
JBrroTB,  1826,  Seward  o.  Jackson,  8  Cote.,  406; 
reversing  8.  0.,  6  Id.,  67. 

GO.  One  of  die  joint  owners  of  a  vessel 
dying,  while  the  vessel  was  absent  on  a  voy- 
age, another  one  of  them  agreed  with  D.,  tliat 
D.  should  receive  from  him  the  effects  of  the 
deceased,  in  the  vessel  and  her  earnings,  in 
like  manner  as  the  deceased  was  entitled  to 
receive  them,  according  to  the  agreement 
among  the  owners ;  and  he  also  agreed  to  ac- 
count with  D.  as  he  was  bound  to  do  to  the 
deceased ;  in  consideration  of  which,  D.  prom- 
ised to  pay  him  any  demands  which  he  had 
against  the  deceased  at  the  time  of  his  death, 
or  against  his  share  in  the  vessel ; — JSM,  that 
the  consideration  was  not  soffioient,  unless  it 
was  shown  that  the  accounts  were  liquidated 
and  a  balance  found  due  to  the  deceased. 
Otherwise  there  was  no  benefit  to  D.,  and  no 
loss  to  the  other.  Supreme  Ct.^  1808,  Powell 
«.  Brown,  8  Johm.,  100. 

61.  Duty  of  servant  The  plaintiff  who 
was  a  servant  of  defendant,  at  the  command 
of  defendant,  entered  into  the  land  of  a  third 


party,  which  defendant  claimed  as  his  own ; — 
ffeld,  that  the  act  was  lawful  on  plaintiiTB 
part,  and  a  sufficient  consideration  for  the 
defendant's  promise  to  ind^nnify  him.  Su- 
preme Ot.,  1800,  Allaire  v.  Ouland,  2  Johne. 
'Cos.,  62. 

62.  Promise  of  mere  beilea  The  confi- 
dence placed  in  a  gratuitous  bailee,  who  ac- 
tually enters  upon  the  trust  he  has  undertaken, 
raises  a  sufficient  consideration  fbr  his  under- 
taking. Supreme  Ct,  1800,  Rutgers  «.  Lucet, 
2  Johns.  Cm.,  92. 

63.  A  note  given  far  does  in  a  temperance 
association,  is  without  sufficient  consideration 
and  void.  Supreme  Ct.,  1849,  Nash  t.  Bus- 
sell,  6  Bwrb.,  666. 

64w  Promise  to  r^pay  tax  paid  by  mis- 
take. The  parties  owned  adjoining  lots  of 
land,  and  the  plaintiff,  by  mistake,  paid  tiie 
tax  due  on  the  defendants^  land,  and  on  ac^ 
quainting  one  of  the  defendants  who  were 
joint  owners  of  the  lot  with  the  fact,  he 
promised  that  they  would  repay  it 

Held,  that  there  was  a  sufficient  considera- 
tion to  sustain  the  promise  [17  Johns.,  878], 
and  that  the  defendant  making  it  was  liable 
thereon,  but  not  the  other  defendant  N.  Y. 
Com.  PI,  1867,  Nixon  v.  Jenkins,  1  HiU.,  818. 

65.  Agreement  not  to  ohange  wiU.  A 
note  given  by  a  testator  as  security  that  he 
will  not  change  his  will  in  the  payee's  favor, 
is  not  founded  on  a  good  legal  consideration, 
and  the  payee  cannot  recover  on  it  Supreme 
Ct.,  1827,  Winchell  «.  Latham,  6  Cote.,  682. 
'  66.  Party-waU.  An  agreement  to  pay  for 
a  party- wall  when  used,  if  built  by  the  owner 
of  an  a^oining  lot,  is  founded  on  a  good  con- 
sideration. K  T.  Com.  PI.,  1846,  Pentz  ode. 
Brown,  6  K  T.  Leg.  Ohe.,  19. 

67.  Promises  between  tiiree.  TLe  plain- 
ti£^  the  defendant^  and  H.  agreed  that  H. 
should  do  certain  work  for  defendant,  for 
which  plaintiff  should  pay  H.  in  goods,  and 
that  defendant  should  repay  the  amount  in 
other  goods  to  the  plaindffl  BM,  that  the 
promise  of  defendant  to  plaintiff  was  founded 
on  a  good  consideration,  and  was  not  void 
within  the  statute  of  frauds  because  not  in 
writing.  Supreme  Ct.,  1846,  leather  v.  Perry, 
2  Den.,  162. 

68.  An  agreement  far  tlie  bixing  of  do- 
mestio  •«<«wi«,  the  hirer  to  return  them 
with  their  increase,  is  a  hiring  for  a  valuable 
consideration,  not  a  nude  pact.    The  promise 
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to  defiver  the  inerease  is  a  oonsideration  for 
the  vm;  for,  on  general  principles,  the  in- 
crease belon^i  to  the  person  who  by  hiring 
beeomeft  temporary  proprietor.  [Owen,  188; 
Poth.  Tr.  DrQit  de  Prop.,  No.  168.]  Supreme 
(H^  1811,  Pntnam  e.  Wyley,  8  Johm,^  482. 

ca.  Tbe  Bale  of  an  eqtdtaUe  t^tle  to  land, 
is  a  Talid  oonsidmttion  for  a  promise  to  pay. 
Supreme  Ct^  1828,  Whitbeck  e.  Whitbeok,  9 
am^266.  To  the  same  eflEect  (1847)  is  Abell 
«.  Doo^aas,  4  Ben^  806. 

70.  A  release  of  a  specified  interest  in  land, 
though  Uw  land  had  been  sold  for  taxes,  is  a 
good  ooDflideration,  and  cannot  be  impeached 
without  abowing  firand  or  mistake.  The  party 
may  have  taken  the  release  in  the  hope  of  ob- 
teiffiijig  a  release  from  the  State  on  the  pay- 
ment of  arrearages.  Supreme  Oi,^  1889,  Fay 
ff.  fiiohards,  21  Wemi^  626. 

71.  RaUnqolafaiiig  naked  fea  After  land 
has  been  sold  on  execution,  and  the  sheriff's 
deed  is  dne,  thongh  the  mere  naked  fee  is  in 
the  judgment-debtor,  his  interest  is  of  no 
nine,  and  is  no  consideration  for  the  pnr- 

promise  to  pay  him  for  the  land. 
I  Ot^  1826,  Van  Alstine  e.  Wimple,  6 
(W^102. 

72.  BeUnqniahing  to  the  defendant  a  pa- 
nt naftutlattop  with  a  third  party  and  an 
oAr  by  aoeh  third  party  of  a  sale  of  land,  is 
BO  eoffioderation  for  a  promise  by  defendant. 
Even  if  there  were  a  parol  agreement  for  the 
sde,  it  would  be  Toid  by  the  statute  of  frauds, 
sad  its  transfer  would  form  no  consideration. 
SupremeCt^  1840,£hlee.  Jndaon,  ^Wend.^  97.' 

73.  Tbe  aale  of  an  abaolntely  void  chose 
in  aetkm  will  not  form  any  consideration  for 
a  promiae.  QStory  on  Oontr.,  §  448.]  The 
&et  that  the  validity  of  the  demand  is  in 
doabt  at  the  time  of  the  sale,  and  the  pnr- 
rhiaor  takes  the  risk  of  the  determination  of 
the  ooort  upon  the  question,  makes  no  differ- 
eaee.  iSbtptvnM^?^.,  1866,  Sherman  V.Barnard, 
19  Bar^^  291. 

Tib  An  executory  promise  to  pay  a  sum  of 
0M»ey  to  be  recanted  from  a  bargain  which 
is  Toid  by  the  statute  of  frauds, — e,  ^.,  a  parol 
eoBtraet  for  the  sale  of  growing  timber, — is 
not  tap^Hng^  because  4here  is  no  consideration 
to  support  it.  Supreme  (7t.,  1862,  Silvemail 
e.Oote,12.6^rd.,  686. 

79L  The  makcF  of  a  promissory  note  cannot 
defeat  it  on  the  ground  that  it  was  given  on  a 
parol  eoDtraet  for  sale  of  an  interest  in  lands. 


if  he  has  had  the  benefit  of  the  contract.  Sn- 
preme  Ot,y  1847,  Abell  e.  Douglass,  4  Den,y 
806;  and  see  Chaffee  e.  Oox,  1  EUt.,  78. 

76.  fihnrender  of  premiaea.  One  who 
had  conveyed,  with  warranty,  requested  his 
grantee  to  surrender  the  premises  to  one 
claiming  adversely  to  the  grantor,  and  pi^m- 
ised  that  he  would  refund  the  purchase- 
money  ;  and  accordingly  the  grantee  surren- 
dered. Beld^  a  new  consideration  and  a  new 
contract.  Supreme  Ct^  1827,  Miller  «.  Wat- 
son, 7  Ow.,  89;  8.  0.,  1880,  4  Wend,,  267. 

77.  A  consideration  upon  which  an  assump- 
sit shall  be  founded,  must  be  for  the  benefit  of 
the  defendant,  or  to  the  trouble  or  prejudice 
of  the  plaintiff.  .[1  Fonb.,  886,  n.;  6  Johns.^ 
277.]  The  possession  of  lands  is  an  interest 
which  may  be  the  subject  of  a  sale,  and  the 
transfer  of  possession  is  a  prejudice  to  the 
plaintiff  and  a  benefit  to  the  defendant,  and 
is,  therefore,  a  good  consideration.  So  heU^ 
where  the  title  had  escheated  to  the  State. 
Supreme  Ot,,  1881,  Parker  9.  Crane,  6  Wend,^ 
647. 

7&.  Tbe  aale  of  a  pretended  title  to  land 
is  an  illegal  consideration.  It  is  both  c^minal 
and  immoral ;  and  a  mortgage  given  for  the 
purchase-money  is  void,  ai)d  where  it  has  been 
in  part  executed,  cannot  be  frirther  enforced  by 
either  party  against  the  other.  Supreme  Ct,y 
1864,  Pepper  v.  Haight,  20  'Barh,,  429. 

79.  Purchaae  of  pew.  A  note  given  to  the 
trustees  of  a  religious  corporation  on  the  pur- 
chase of  a  pew,  followed  by  enjoyment  of  pes-  - 
session  on  the  part  of  the  purchaser,. is  not 
avoided  by  their  refrisal  to  convey.  This  is 
not  a  failure  of  consideration.  The  purchaser 
may  compel  performance.  Supreme  Ct,  1826, 
Freligh  e.  Piatt,  6  €hu>.,  494. 

80.  Since  an  absolute  deed  in  fee,  without 
reserving  rent,  of  a  pew  in  a  church  incorpo- 
rated under  the  general  act,  is  void  as  beyond 
the  power  of  the  trustees,  a  note  for  the  pur- 
chase-money on  an  agreement  of  the  trustees 
to  give  such  a  conveyance,  is  destitute  of  con- 
sideration. Supreme  Ot,,  1849,  Yielie  v.  Os- 
good, 8  Barh.,  180.  Compare  Freligh  e.  PUtt, 
6  Ow.,  494. 

81.  Contraot  partly  Toid.  The  defendant 
signed  an  agreement  whereby,  for  value  re- 
ceived, he  agreed  to  purchase  certain  stock 
from  the  plainti^  at  a  time  and  price  speci- 
fied. Held,  that  any  implied  promise  on  the 
part  of  the  plaintiff  to  buy  the  stock,  in  con- 
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fmnity  with  the  agreement,  wee  void  by  the 
■tatnte  of  frende,  and,  there  beiag  no  mutiiiU* 
ity,  that  he  oould  not  reoover  on  the  defend* 
ant'e  written  prenne.  Saprmm  €Lt  1849, 
Leeter  e.  Jewett,*  19  Barh.,  602. 

82.  Perftmnnoe  of  agweiiiout  wlitoli 
wa«  not  urakiMi  By  the  terme  of  an  agree^- 
ment  between  A.  wad  B.,  in  eeneideratioo 
that  A.  promieed  to  pay  certain  notee  upon 
whioh  he  waa  an  indoraer,  bat  aet^  a  part  of 
whioh  his  nabfllQr  had  not  then  been  fixed,  B.- 
agreed  to  pay  faim  a  oertain  e«in,  and  A.  ao- 
eordingty  did  pay  the  notes  ;-^AU^  that  this 
Ibmiehed  a  ooDflideralion  for  the  agreement, 
and  he  oeidd  enHoroe  it  against  B.  Ot  qfAp- 
p4aU^  1862,  L*Amorinix  tn  Gonld,  7  K  Jl  (» 
Mi.),  840. 

8a  The  rale  that,  if  one  party  t9  am  agree* 
Bent  waa  neter  beniid<  oa  hie  part  to  de  the 
aet  whiob  forme  th«  ooaeideiation  fbr  the 
promise  of  the  otber^  the  agreement  ie  void 
for  want  of  mntoaUtgr,  ia  ooaAied  to  oaaea 
where  the  want  of  melfeaality  woqM  leave  the 
party  without  a  valid  consideration  for  the 
promise,  at  the  time  it  is  to  be  perfonaedi  [4 
Man.  ^  O.,  860.]    lb. 

84r  AnuMfar  off  atoek*  H.  sdbecribed  for 
and  received  shares  in  a  banking  asseeiation, 
andf  with  the  assent  of  the  assodatMOi  trans- 
ferred them  to  L.,  who  gave  hie  bond  and  mort- 
gage to  the  association  in  faB  satisfaotiatf  of  H«'s 
uvpaidanbsoription.  JMd,  that  the  considera- 
tkm  of  the  bond  and  mortgage  was  not  the 
transfer  of  the  shares  by  the  corporation,  bat 
the  debt  whioh  H.  owed  the  corporation,  and 
which  L.  asenmed.  Hence  the  mortgag;^  conld 
onl/be  impeached  by  disproving  the  existence 
of  fi.'8  liability.  ^.  F.  Snperi&r  Ct,,  1840, 
Palmer  e.  Lawrence,  3  8andf,^  161 ;  affirmed, 
6  N.  r.  (1  SM,),  889. 

8&  Agreamiit  tio  pvnrohaae  oiroiilatftiig 
notes.  Defendant  a^eed  that  if  plaintiff 
wonld  purchase  notes  of  a  oertain  bank,  the 
defendant  would  purchase  all  such  notes  of 
him  and  pay  him  the  amount  therec^  lees  a 
certain  discount  EM,  the  plaintiff  having 
acted  on  the  agreement  and  purchased  such 
notee,  there  was  a  good  consideration  for  the 
defendant's  promise.  If.  7.  Smpmim  Ot,, 
1880,  Smith  e.  Spies,  2  EaX^  477. 


*  The  jadgment  was  reversed  in  the  Court  of  Ap- 
peals on  soother  question,  the  oonrt  tajrlng  that  the 
ohiigelion  to  porctaMe  w<s  sdttiMed.  11  N,  T,  (1 
Ank),46a. 


88*  Qcrator's  pramlae  1m>  reimlmwa  ev 
of  peifeottDg  titlAi  After  a  cenvey* 
ance,  with  oovenaate  of  seisin  and  warvantyf 
the  title  proved  defective,  and  the  grantor,  by 
parol,  promised  the  aseignee  of  her  grantee  to 
pay  him  whatever  he  should  expend  in  per^' 
fectiDg  title  \^HM,  binding.  Suprme  Ot^ 
1840,  Fowler  e.  Poling,  6  J^^.,  166;  modi* 
fying  S.  0.,  2  7(2.,  80a 

87.  PromlBe  not  toi  enteoe  atatote.  A 
devisee,  under  a  will  by  wirioh  the  dietribu* 
tion  waa  postponed  contrary  to  the  stetute 
againat  aocnmulations,  in  considerajtionof  tin 
paymeeit  of  a  portion  of  the  faoA  to  bim,  to 
be  dedooted  from  bis  portion  on  the  final 
division,  covenanted  with  tho  exeeutois  than 
he  woidd  not  sue  for  an  aeooant  meanwhile. 
A&2y  void  for  want  of  consideration.  8th 
preme  Ot,,  1860,  Oonverae  e.  Kellogg,  7  JBsrd., 
600. 

8&  A  salMtl|i«loa  to  the  capitid-stoek  \d 
any  compawf,  fitnn  a  membersiiip  in  which 
a  sharebolder  may  derive  peeuoiaiy  advan* 
tage^  gives  to  tiM  eabseiflMr  such  an  interest 
aa  will  support  an  express  promiae  to  pay  for 
the  shares.  i^irmM  OU,  1864,  Fort  Bdward 
&  Fort  Miller  Plank-road  Oo.  e.  Payne,  17 
BmrK,  667  (iwversed,  on  other  groanda,  &  C, 
16j^.  F.  (1  A»aA),688). 

88;  Future  neceesarily  reanUkig  advantages 
from  the  performance  of  an  i^greement,  con- 
stitute an  adequate  oonnderation.  8»  held,  of 
aeubsoription  to  the  formation  of  a  phmk^road 
company.  Supreme  Ot.,  1866,  Poughkeepsie 
'<fe  Salt  Point  Phmk-road  Oo.  e.  Griffin,  21 
.fiord.,  464. 

9a  OontemporaiisaaB  agrosment  At  the 
same  time  that  a  lease  was  executed,  the  lessee, 
by  another  instrument  reciting  the  faot  that  a 
lease  had  been  made,  agreed  to  pay  a  certain 
sum  to  the  lessor,  on  the  opening  of  a  street. 
EM,  that  a  good  consideration  for  the  agree- 
ment was  apparent.  Supreme  Ct,,  1840,. An* 
drewB  e.  Pontue,  24  Wend,,  286. 
'  91.  Comn-oinlae.  A  note  given  on  a  ftir 
compromise  of  a  doubtfiil  claim,  is  founded 
on  a  good  consideration,  and  the  court  will 
not  look  behind  the  compromise.  [Obitty  on 
Oottt.,48;  2  Peon.,  681;  1  Bibb,  168;  6  Barn. 
A  Aid.,  117.]  Supreme  OU,  1842,  BusseU  a. 
Oook,  8  EiU,  604;  S.  P.,  1884>  Seaman  e. 
Seaman,  12  Wend.,  881 ;  1847,  Stewart  e.  Ah- 
ren^ldt,  4  Dem.,  188. 

9&  A  claim  to  the  poeseesion  of  a  fhnn. 
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at 


witk  oilier  Bftfcton  m  eonHroTerBy^  ifen  mib> 
■lltod  by  the  peatiea  to  aitrftraton,  irlio 
avttM  for  the  defendant,  and  on  his  brings 
\ag  ftotion  to  recover  the  poesenioii  it  was 
that  the  plii&tiff  should  give  op  the 
to  the  detodaDt^  and  the  latter 
ilMwld  reliiiqwBh  his  claim  under  the  award 
md  pay  the  plaintiff  a  som  of  inon^ ;— A2(2, 
tfaat  it  waa  a  fidr  settlement  ei  a  suit  pending^ 
and  the  snmnder  of  possession  n^as  a  good 
oonaadenMion  for  a  note  given  for  the  money 
tohi»Ittid.    A^priMMt^ifi^  1618,  HaUe. Brown, 

m  The  indoner  beinyaned  open  the  note, 
iasialed  that  he  was  discharged  bj  not  havin^^ 
been  notified  of  non-pi^yinent^  biifc  he  oompi<o» 
nriaed  by  giving  hia  note  for  a  part  JSM^ 
that  the  eoliipix>ouse  was  a  good  oensideraliDn 
for  the  new  note.  [dB  Wencb,  879;  5  8hepl^ 
t8r;SHiU,6M;  UOotm.,  19;  dBaUdiB., 
171;  i  Paige,  47a]  A.  F.  Ohkm.  Ot^  1844^ 
Brooklyn  Bank  e.  Warfng,  %  Stmif.  Oh^  1. 

9CBilkfrattd  vitiates  a  compromise.  Where 
the  holder  of  a  not^  concealing  the  foot  that 
payment  had  been  folly  provided  for  by  the 
BSker,  settled  with  the  indorser,  and  took  his 
nots  for  part  in  payment  of  the  whole ;-— JSMi, 
thai  these  waa  no  oonaideralMNk  JShiprmtuOL, 
18#7,  Stewart  e.  Ahrenfeldtt  4  JMn^  189. 

9Su  UtaANnddad  dUriok  Since  a  town  is 
not  fiaUe  to  action  for  an  iujfory  i^Mrin^ng 
from  neglect  to  repair  a  hi^i^i,  a*  restolation 
of  the  town-meeting  to  pay  a  daim  made  upon 
the  town  for  sneh  an  injilry,  is  not  the  com* 
lanminn  of  a  doabfefol  chum,  within  the  mean- 
ing of  the  attthorities,  hot  is  a  promise  without 
ooasUeration.  JSfupreme  Ot^  Sp.  T.,  1850, 
Mcney  e.  Town  of  Kewfane,  8  Barh^  645. 

96L  Wnilidfaiwing  fttoin  ouuteat  of  pro'* 
batfeL  The  withdrawid  by  an  heir-at-law  of 
Us  c&Mai  against  the  proving  of  the  will  of 
his  anoestor,  ia  a  soffident  eondderation  to 
npport  a  promise  by  the  devisees  for  the 
payment  of  a  sum  of  money  to  the  heir.  [8 
Burr.,  1873;  Newl.  on  Oont,  78;  1  Atk.,\0; 
1  Yes.,  400 ;  Powell  on  Oont,  856 ;  Oorayn  on 
Oont^  12,  noto  18.]  Su^mne  Ot.,  1884,  Sea- 
DMm  e.  Seannn,  12  W&nd.,  881. 

97.  Ann^jnuirmnantof  the  trial  is  a  snffi- 
cieat  consideration  to  sopport  the  promise  of 
a  third  party  to  pay  the  amount  which  may 
be  TOoofsred  against  the  defendant,  if  he  does 
nei  appear  on  the  day  to  which  the  oanse  is 
a^laaned.    it  is  analogoos  to  forbtenmoe  to 


soe,  which  is  a  sofficietit  confiaderation  for  a 
promise  to  pay  the  debt  of  another.  8upnm$ 
€t,,  18S6,  Stuart  e.  McQuie,  1  Omp.,  99. 

98.  Forbearanoe  to  ano'  the  debtor  is  a 
sof^ient  consideratioii  for  a  third  party's 
promiae  to  pay  the  debt.  [Oro.  Ja6.,  688.] 
SuiprmM  Ot,^  1809,  Elting  «.  Vandisrlyn,  4 
/o^flt.,  S87 ;  and  see  Watson  e.  Randall,  20 

99.  Oa  raleaae  of  a  vnttAlisB  by  attach- 
ment npon  the  debtor's  property,  is  a  goiod 
consideration  for  the  promise  of  a  tbiid  party 
to  pay  the  debt.  [6  Tfli]nt,40^;  2'lbs^  882;' 
4  Tannt,  117;  2  Sannd.  on  PI.  h  H.,  54^.] 
JBtip^m0  Ot^  1888^  Sadthe.  Weed^  28  'mmi.^ 
184. 

100.  An  agreement  between  a  tat*c(^ector 
and  a  third'peraott  who  has  been  prity  to  tiie 
removal  of  prY^iyeriy  levied  on,  Ihat  the  latter 
win  pay  the  tear  if  the  fottteridll  relinqntshr 
the  levy^  is  binding  on  the  parttsa,  and  the 
liaibility cf  BoA  third  par^iaa  sttttelent  con- 
sideration for  his  promiseb  [28  Wend.,  686; 
21  Id.,  606]  »iprm0  Ot,,  ISINT,  HiUiard  e. 
Anstih,  17  jRird.,  141. 

201.  Raiaaaa  frmii  aaikmlion.  A  constat 
ble  holding  an  ezecntion  was  aathoriaed  by 
the  phdntSff  to  take  seonrity  from  the  defoad- 
ant,  and  a  third  party  indorsed  on  the  exeen<: 
tion  a  promise  to  pay  the  debt  and  costs,  at  a 
time  within  the  life  of  thi^  eaieontlon.  HM, 
that  this  was  a  promise  to  the  plaintiff  him- 
self and  was  a  valid  secwity,  and  that  the 
rdease  iA  the  debt,  by  diaehatging  the  debtor 
from  ezecntion,  was  a  sufficient  considera- 
tion.^ SviprmM  Ot.^  1817,  HInman  e.  Monlton^ 
14  Johm.,  466. 

lOa.  Unneoeasary  aaajgmnwnt.  One  who 
was  liable  on  a  mortgage  as  surety,  paid  the 
mortgsgse,  and  the  mortgagor  procured  an 
asdgnment  from  the  mortgagee  to  the  surety, 
upon  his  agreement  to  forbear.  JBMd^  that, 
as  the  assignment  was  unneosssary  for  protec- 
tion of  the  snrety^s  rights,  the  agreement  to 
forbear  was  void  for  want  of  consideration. 
A.  V.  Ohm.  Ot.^  1845,  McLean  e.  Towle,  8 
San^.  OK  117. 

XOa  A  ittouilia  to  pay  damagaa  for  the 
detention  of  a  sum  of  money,  beyond  tha 
amount  detamed,  ia  a  mtdspa&t  aa  to  the  ex- 
cess. iSfti|?rsifis(;it.,1807,Phetteplaoe«.Steer% 
2  JohnM.,  442. 

104.  A  promise  by  the  last  indorsee,  found- 
ed upon  sji  agreement  among  parties  aiio 
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f&tmty  with  the  agreement,  was  void  by  the 
■talnte  of  frauds,  and,  theve  beiag  no  nratoiU- 
itjy  that  he  oonld  not  reoover  on  the  defend- 
•nt'a  written  presne.  Suprmm  Ct^  1819, 
Leater  «.  Jewett,*  12  Am-&.,  602. 

82.  Parfbrawioe  of  aereenMnt  wUcb 
wa*  not  inuiuai  By  the  terms  of  aa  agree^ 
ment  between  A;  and  B.,  in  eensideratioo 
that  A.  promised  to  pay  certain  notes  upon 
whioh  he  was  an  indorser,  bat  as  t6  a  part  of 
which  his  UaUliQr  had  not  then  b)sen  flxed^  B. 
agreed  to  pay  Mm  a  oertaio  svm,  and  A.  ao- 
eordingiKy  did  pay  the  notes  ;'^AU^  that  this 
ftiniished  a  oonsideralion  for  the  agreement^ 
and  he  oenld  enHoroe  il  against  B,  OLof  Ap- 
p4aU^  1862,  L^Amorirax  oi  Gonld,  7  N,  F.  (» 
JSM),  849. 

8a  The  mle  that,  if  one  party  to  am  agree* 
Bent  was  neter  beimd-  oa  hie  part  to  da  the 
aet  whicftk  forma  the  ooaeidieiatiQn  for  the 
promise^  of  the  othen,  the  agreement  ie  voi4 
for  wwit  of  mntoaUtgr,  ie  doaAled  to  oaaes 
where  the  want  of  nMHtaality  wonM  leave  tfa^ 
party  without  a  valid  consideration  for  the 
promise,  at  the  time  it  is-  to  be  perfonnML  [4 
Man.  ^  G.,  deo.]    Ih. 

84m  !nnuMier  of  atoelL  H.  sc^bscribed  for 
and  reedyed  shares  in  a  bankHig  asseeiation, 
andf  with  the  assent  of  the  assodatMn^  traas^ 
forred  theon  to L.,  who gSTebisbond and  mort- 
gage to  the  ass<>eiation  io  Mi  satisfaotiaa  of  H^'s 
aapaidettbeoription.  JMd,  that  the  considera- 
tioii  of  the  bond  and  mortgage  was  not  the 
traasfer  of  the  shares  by  the  corporation,  but 
the  debt  which  H.  owed  the  corporation^  and 
which  L.  assumed.  Hence  the  mortga^p  could 
onl/be  impeached  by  disproying  the  e^stenoe 
of  H.'s  liability.  ^.  7.  Superior  Ct.,  1849, 
Palmer  e.  Lawrence,  3  8andf,^  161 ;  affirmed, 
6  N.  T.  (1  aeld,),  889. 

8&  .Agraemant  to  pure  base  ciroiilatiDg 
notes.  Defendant  agreeci  that  If  plaintiff 
would  purchase  notes  of  a  certairi  linak,  the 
defendant  would  purohafie  alJ  ench  Doies  of 
him  and  pay  him  the  amount  thereoff  lesa  a 
certain  discount.  Held^  tlio  plaintiff  ha  nog 
acted  on  the  agreement  and  pnrohaaed  such 
notes,  there  was  a  good  consideration  for  the 
defendant's  promise.  N.  F.  8upm4^  Ot^ 
1829,  Smith  e.  Spies,  2  EaU,  4T7. 


♦  The  jadgment  was  reverned  in  ihe  Court  of  Ap- 
peals on  another  qnestlon,  the  ooun  Baling  that  tbe 
oldigatioti  to  purchase  was  admittcHi. 
Am.),iS8. 


86l  Ofantor'a  pmrnkwi  to  ; 
penaa  off  paifsottiig  titlai  After  a  ceaYsy- 
ance,  with  ooyenants  of  seinn  and  warranty, 
the  title  proved  defootiTe,  and  the  grantor,  by 
parol,  promised  the  assignee  of  her  grantee  to 
pay  hkn  wfiaterer  he  should  expend  in  per^ 
fecting  title ; — HM^  binding.  Supreme  Ot^ 
1849,  Fowler  e.  Poling,  6  Barb.,  165;  modi* 
fying  S.  0.,  2  Id.,  800. 

87.  Pro&dse  not  to  enfotoe  statota.  A 
devisee,  under  a  will  by  whioh  the  distribu* 
Uon  was  postponed  ooBljraryto  the  statute 
agsdnst  aocnmulations,  in  consideration  of  tile 
payment  of  a  portion  of  the  Amd  to  Mm,  to 
be  dednoted  from  his  portion  oa  the  final 
division,  covenanted  with  the  exeeuton  that 
he  would  net  sue  for  an  aaoomt  meanwhile. 
A&2y  void  for  want  of  ocHiiridarartion.  S^ 
pr&me  Ot.,  1850,  Oonverse  e^  Kellogg,  7  Bmb.^ 
590. 

8&  A  aabMriptkm  to  the  capitid-stook  of 
any  company^  from  a  membersiiip  in  whh)h 
a  shareholder  may  derive  peeuoiary  advan* 
tage^  giViBS  to  tiM  sabSM^Mr  such  an  interest 
as  will  support  an  ezpiress  promise  to  pay  for 
the  shares.  9i»prmM  Ot^  1854,  Fort  Bdward 
&  Fort  Miller  Plank-road  Oo.  e.  Fi^e,  17 
iisr&.,  687  (reversed,  on  other  groandsv  S.  C, 
15 JV;  F.  (1  AnOA),  588). 

8Ai  Future  neeeMaiily  resaUfaig  advantages 
from  the  performaaoe  of  an  agPeemeat,  oon<- 
stitute  an  adequate  oonsideration.  8»  held,  of 
a-subsortption  to  the  formation  of  a  ptoktcoad 
company,  aupreme  Ot.,  1856,  Poughkeepsie 
'<fe  Salt  Point  Pknk-road  Oo.  e.  Grifflnf  21 
.Bar^.,  454. 

90.  Oontemporanaoaa  agraemant  At  the 
satae  time  that  a  lease  was  executed,  the  lessee, 
by  another  instrument  reciting  the  faot  that  a 
lease  had  been  made,  agreed  to  pay  a  certain 
sum  to  the  lessor,  on  the  t>peiiipg  of  a  street 
Heid^  that  a  gocMl  conMderatton  for  ttie  agree^ 
II lent  waij  nppart'nt.  Svpreme  OL^  1840,  An- 
dre ws*  V.  PdtJUie,  24  Wend.,  285. 
^91,  Gomparomlao.  A  note  given  on  &hir 
c<iin promise  of  a  donbU'd  claitD,  ia  founded 
OD  a  good  ooa  side  ration,  and  the  court  will 
u  oi  lo  uk  b«hin  d  the  com  p  n .  i  n  i  ■  ■  fC  h  i  tty  o  u 
Cont.,48;  2  Peon,  P^^  ""^  " 

AjAld.,  117.] 
Cook,  3 


.^wnuojs 
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were  liable,  that  they  would  contribute  equal- 
ly to  the  payment  of  the  paper,  and  not  call 
on  other  parties,  is  void  for  want  of  consider- 
ation.  Such  agreement  is  nothing  more  than 
an  agreement  by  debtors  to  pay  their  own 
debt  Supreme  Ct,^  1884,  Eeeler  «.  Bartine, 
12  Wend,,  110. 

105.  That  an  express  promise  by  the  indor- 
ser  to  the  maker,  that  he  would  pay  half  of  a 
judgment  rendered  against  them  both,  is  Toid 
for  want  of  consideration.  Dygert «.  Gros,  9 
Barb,,  606. 

10€b  A  pramiBe  to  pay  Interest  on  a  debt 
which  bears  interest,  is  no  consideration  for 
a  promise  to  forbear.  .[15  Johns.,  488 ;  12  Id.^ 
^6.]  Supreme  Ot.,  1880,  Reynolds  «.  Ward, 
5  Wend^  501.  * 

107.  An  agreement  by  the  creditor,  to  give 
fiirther  time  for  the  payment  of  a  sum  already 
due,  where  the  only  consideration  which  can 
be  made  out  is  a  promise  to  pay  more  than 
legal  interest,  is  void.  The  agreement  is  either 
usurious  or  without  consideration.  K,  Y.  Su- 
perior Ct,,  1856,  Hunt  v.  Bloomer,  5  Duer,  202. 

10&  — after  aaaignment  of  debt  A  note 
for  interest  due,  given  by  the  mortgagor  to 
the  mortgagee,  after  the  latter  had  assigned 
the  mortgage,  is  to  be  deemed  without  con> 
sideratiion,  unless  the  holder  shows  that  the 
amount  was  applied  on  the  mortgage  debt 
Supreme  Ct.,  1845,  Gillett  v.  Campbell,  1 
Den,,  520. 

109.  Payment  of  part  of  a  debt  which  is 
due,  is  no  consideration  for  a  promise  to  give 
further  time  for  the  residue.  Supreme  Ot., 
1815,  Pabodief^.  King,  U  Johns.,  426;  1888, 
Gibson  f^.  Renne,  19  Wend,,  889. 

HO.  A  promiae  to  pay  a  part  when  the 
debt  shall  fall  due,  is  no  consideration-  for  a 
promise  to  extend  the  time  of  pi^rment  of  the 
balance.  Supreme  C%,,  1828,  Miller  «.  Hol- 
brook,  1  Wend,,  817. 

111.  Payment  before  due.  Making  a  pay- 
ment on  a  note  before  it  is  legally  demand- 
able,  is  a  sufi^oient  consideration  for  an  agree- 
ment that  the  time  for  payment  of  the  bal- 
ance be  extended  until  it  is  convenient  for  the 
latter  to  pay  it  Supreme  Gt,  1857,  Newsam 
9.  Finch,  25  Barb,,  175. 

112.  Promise  to  pey  more  tban  la  due. 
Alter  a  full  and  fair  consummation  of  a  con- 
tract for  sale  of  land,  the  purchaser,  to  quiet 
the  vendor's  complaints  that  she  had  not  got 
enough  for  it,  gave  her  his  note  for  a  further 


sum ; — Held,  that  there  was  no  sufficient  con- 
sideration. [18  Johns.,  267;  24  Wend.,  97; 
8  Bos.  dE  P.,  249,  n.]  Supreme  Ct,  1848,  Geer 
«.  Archer,  2  Bevi^,,  420. 

113.  Promise  to  pay  mortgage  to  one 
-who  holds  snbjeot  to  pledge.  The  mort- 
gagee assigned  the  bond  and  mortgage,  as  a 
collateral  security,  to  D.,  and  subsequently  as- 
signed them  absolutely  to  A.  Held,  that  the 
mortgagor's  promise  to  pay  A.  was  without 
consideration,  and  a  payment  to  A.  was  in 
his  own  wrong.  Supreme  Ot,  1842,  Muir  «. 
Schenck,  8  Hill,  228. 

114.  Sozrendeilng  wxxmgfiil  possesalon. 
The  surrender  of  a  paper,  the  retaining  of 
which  is  unlawftil,  which  a  court  of  equity 
would  have  ordered  to  be  delivered  up,  is  no 
consideration  for  a  promise.  So  held,  where 
a  Judgment-debtor  wrongfully  obtained  pos- 
session of  an  executed  satisfaction-piece  of  the 
judgment,  and  the  creditor  promised  that,  if 
he  would  surrender  it,  he  would  postpone  the 
judgment  to  a  mortgage  lien.  >  Ot.  o/AppeaU, 
1852,  Orosby  v.  Wood,  6  IT,  F.  (2  Seld,),  809 ; 
and  see  McDonald  «.  Keilson,  2  Oow,,  189. 

115.  Where  a  statute  prescribes  the  giv- 
ing of  an  instrument,  and  its  purport,  it  is 
consideration  enough  to  support  the  instru- 
ment that  it  was  given  pursuant  to  the  stat- 
ute, and  has  its  sanction.  IT,  Y.  Com,  PI,, 
1855,  Slack  v.  Heath,  4  B,  D,  Smith,  95; 
8.  0.,  1  AhbotW  Pr,,  881. 

116.  Although  natoral  love  and  alfeotion 
between  near  relatives  is  a  sufficient  consider- 
ation to  support  an  executed  contract,  yet  it 
will  not  render  obligatory  a  mere  covenant, 
or  promise,  or  executory  agreement.  [Oiting 
1  Oraig  ^  Phil.,  188;  4  Myl.  ^  Oraig,  647; 
18  Johns.,  145;  14  Pick.,  198;  and  disap- 
proving of  Hayes  «.  Kershow,  1  Sandf.  Oh., 
258.]  So  held,  where  a  deed  by  a  grandfather 
to  his  grandchildren,  in  consideration  of  nat- 
ural love  and  affection,  contained  a  covenant 
of  seizin  free  from  incumbrance.  Supreme 
at,,  1850,  Duvoll «.  Wilson,  9  Bofrh,,  487. 

117.  Bffanlage  is  a  valuable  consideration. 
If  a  voluntary  grantee  gain  credit  by  the  con- 
veyance, and  a  person  is  induced  to  marry  her 
on  account  of  such  provision,  the  deed,  if  even 
voidable  as  to  purchasers,  will,  on  the  mar- 
riage being  solemnized,  no  longer  remain  vol- 
untary, as  it  was  in  its  creation,  but  will  be 
connidered  as  made  upon  valuable  considera- 
tion [Sngden,  487 ;  2  Bl.  Com.,  297],  and  is  to 
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be  sastuned  against  sabseqnent  pnrohasen 
frofni  the  grantor.  Ct,  qfEmn^  1815,  Yer- 
pknk  «.  Sterry,  12  John».^  586 ;  affirming  S. 
G^  wi  fkom.  Sterry  e.  Ardeo,  1  JohM,  Oh,^ 
SMI. 

ua  The  law  sanctions  a  conyeyanoe  found- 
ed upon  the  consideration  of  blood,  or  of  mar- 
riage merely.  The  legal  presumption  there- 
fiire  ^8,  that  such  a  conyeyanoe  is  valid,  and 
not  a  frand  «pon  the  rights  of  any  one.  And 
the  mere  &ct  that  the  pnrohaser  from  the 
holder  of  snch  a  title  has  notice  that  it  was 
not  founded  upon  a  pecuniary  consideration, 
U  not  sufficient  to  inake  it  his  duty,  at  his 
peril,  to  inquire  whether  the  title  of  his  gran- 
tor was  not  fraudulent  Chame^ry^  1845,  Fra- 
ser  s.  Western,*  1  Barb,  Oh,^  220. 

119.  Manlage  artiolM  are  founded  on  the 
consideration  of  marriage,  which  is  a  good 
and  yahiable  consideration;  and  a  provision 
in  a  wiH,  in  execution  of  a  power  in  the  arti- 
dea,  Is  founded  on  the  same  consideration  as 
if  it  had  been  a  part  of  the  original  ante-nup- 
tial contract  Okaneery^  1818,  Bradish  e. 
Gibbs,  8  Johnt.  Oh,,  628,  549. 

12a  'WUe'a  equity.  The  wife's  equitable 
dsim  for  support  of  herself  and  children  out 
of  a  legacy  to  her,  is  a  sufficient  consideration 
for  the  bnsband's  post-nuptial  agreement 
that  the  balance  of  the  legacy  should,  if  col- 
lected by  the  husband,  be  appropriated  for 
tbfsir  benefit.  If  the  husband  had  not  con- 
Moted  to  that  arrangement,  she  might  have 
applied  to  the  Oourt  of  Chancery  to  protect 
her  equity  in  the  fund.  And  a  post-nuptial 
contract  between  husband  and  wife,  founded 
upon  a  sufficient  consideration,  by  which 
proper^  is  set  apart  for  her  separate  nse,  al- 
though void  at  law,  will  be  sustained  in  equity. 
P  Paige,  440.]  Ohenueryy  1844,  Partridge  •«. 
Havens,  10  Pm^s,  618. 

IXL  Gonaant  to  dednot  advanoemmta. 
The  consent  of  a  son,  sanctioned  by  the  fami- 
ly, that  an  advance  should  be  deducted  from 
his  inheritance,  is  no  consideration  for  a  prom- 
ise on  the  part  of  the  £ither.  Ct.  qf  Erran^ 
1828,  McDonald  «.  Neilson,  2  Ow.,  189. 

122.  Xbat  past  aaduotion  is  a  valid  con- 
sideration to  support  a  covenant  for  pecuniary 
reparation,  and  support  of  the  oflbpring.  Bunn 
e.  Winthrop,  1  JohnM,  Oh^  829. 


*  Hm  deeroe  was  affirmed  in  the  Coart  of  Ap- 
pMlk,  bst  ths  jadgse  did  not  agree  on  the  groonda  of 
Aw.  Afp,  Ou.^  448, 479. 


B.  Moral  Obligation. 

123.  A  mere  moral  obligation,  not  found- 
ed on  a  previous  legal  liability, — s.  ^.,  that  of 
a  divorced  wife  or  of  a  widow,  to  pay  a  debt 
which  she  incurred  during  coverture, — ^is  not 
a  sufficient  consideration  to  support  a  prom- 
ise.* K  Y,  Suimior  Ct.,  1849,  Watkins  e. 
Halstead,  2  San^f.,  811 ;  Supreme  Ct,  1858, 
Goulding  e.  Davidson,  28  Barb,,  488 ;  and  see 
Ehle  e.  Jndson,  24  Wend.,  97. 

124.  BCare  promiae.  An  express  promise 
can  only  revive  a  precedent  good  considera- 
tion, which  might  have -been  enforced  at  law 
through  the  medium  of  an  implied  promise, 
had  it  not  been  suspended  by  some  positive 
rule  of  law ;  but  can  give  no  original  right  of 
action,  if  the  obligation  on  which  it  is  found- 
ed never  could  have  been  enforced  at  law, 
though  not  barred  by  any  legal  maxim  or 
statute  provision.  [8  Bos.  A  P.,  249.]  8i^ 
preme  Ct.,  1816,  Smith  e.  Ware,  18  Johne., 
257 ;  to  the  ssme  eflfect  [citing,  also,  Lawes^ 
PI.  Assump.,  54;  16  Johns.,  288,  n.]  is  Ehle 
e.  Jndson  (1840),  24  WeruL,  97;  and  If.  F. 
Superior  Ct.,  1849  [citing,  also,  11  Ad.  Sd  Ell., 
488],  Watkins  e.  Halstead,  2  SMuif.,  811 ;  Su- 
preme Ct,,  1848,  Geer  e.  Archer,  2  Barb.,  420 ; 
1849,  Nash  t.  Russell,  5  Id,,  556 ;  1855,  Ingra- 
hame.  Gilbert,  20  Id.,  151 ;  and  see  18  Id.^  865. 

125.  Acoonmiodatton  nota.  If  a  persoL, 
for  whose  benefit  a  note  was  made,  and  on 
which,  therefore,  he  is  liable  to  indemnify  the 
nominal  parties,  promises  to  pay  the  amount 
to  the  holder,  the  prior  equitable  obligation  is 
a  good  consideration  to  support  the  assumpsit 
Supreme  Ct.,  1804,  Stewart  e.  Eden,  2  Cai., 
150;  and  see  Doty  e.  Wilson,  14  Jokne.,  878. 

126w  Defiolenoy  In  deed.  A  tract  of  land 
sold,  was  described  in  a  deed,  ^^  as  supposed," 
to  contain  a  certain  quantity  of  acres,  and  af- 
terwards a  deficiency  was  discovered ; — BM, 
that  there  was  no  moral  obligation  on  the 
grantor  to  make  up  for  the  deficiency ;  and  a 
promise  to  pay  for  it  was,  therefore,  without 
consideration.  Supreme  Ct.j  1816,  Smith  e. 
Ware,  18  Johne.,  257. 

127.  Promiae  after  dlsobarge.  The  debt 
of  an  insolvent  or  bankrupt,  is  due  in  con- 
science, notwithstanding  his  discharge,  and  is 
a  sufficient  consideration  for  a  new  promise. 
[Oowp.,  544.]    Supreme  Ct,,  1810,  Sconten  e. 


*  A  contrary  opinion  waa  intimated  in  Wilson  •• 
Barr,  S5  Wmd.,  886. 
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Eblord,  7  Johm.^  8d ;  S.  P.,  Shippey  «.  Header- 
ton,  14  Id,y  178;  and  see  IngeraoU  «.  Rhoadea^ 

lOa  —  aftwr  aooorcl  and  satlsfiEiotfOD. 
After  a  debt  is  discharged  by  an  accord  and 
satisfaotionf  there  is  not  snoh  a  moral  obliga- 
tion remaining  as  to  constitnte  a  good  consid- 
eration for  a  promise  to  pay  it.  [Ohitt  on 
Oontr.,  12;  16  Johns.,  288,  n.;  18  Id.,  957; 
70oiMi.,57;  8Piok.,207;  8  Pwry & D., 276 ; 
9  Watts,  896 ;  and  disapproving  12  8erg.  As  B., 
177.]  Suprme  Ot,  1841,  8taffi»d  «.  Bacon, 
1  MiUy  682. 

109.  —  after  oaneallation  off  uaDriooa 
oontraot  When  money  has  been  iMit  npon 
a  naariooB  contract,  and  the  contract  is  after- 
warda  yacated^  tbore  yet  exists  sa<rfi  a  moral 
and  eqnitaUe  dnty  on  the  part  of  the  borrow- 
.«r,  as  will  support  a  snbseqnent  promise  by 
bim  to  pay  the  money  actnally  lent.  [2  Tannt, 
162;  Oowp.,  389;  2  Yes.,  567;  2  Brown  Ch., 
M9 ;  1  Johns.  Oh.,  867 ;  8  Oampb.  N.  P.,  119 ; 
1  H.  Bl., 462;  1  T. R.,  158 ;  6 East,  241.]  Sti- 
pr4m4  Ot.^  1821,  Early  v.  Mahon,  19  Johni,^ 
147.  To  the  same  tfSdct,  1880,  is  Bice  «.  Wol- 
fing, 5  Wend.,  695. 

XaOi  Fronilfla  to  oradlt  paymonta.  Pend- 
ing suit,  the  defendant  made  payments  on  the 
debt^  but  Judgment  went  against  him  by  de- 
liralt  for  the  fbll  amount.  BM^  Hhtit  the 
aveditor's  subsequent  promise  to  apply  the 
payment  on  the  Judgment,  was  founded  upon 
a  l^gal  obligation,  and  was  valid.  [14  Johns., 
468.]  Supr^M  €ft.y  1848,  Cameron  «.  Fowler, 
6  Mm,  806. 

lai.  —  to  aUow  raoalpt^  If  produoad. 
After  money  was  paid  and  a  receipt  taken, 
the  payee  brought  suit  to  recover  again  the 
flame  money,  and  recovered,  through  the  omis- 
sion of  the  defendant  to  pioduce  the  receipt. 
MM,  that  a  subsequent  promise  by  the  plain- 
tiff to  refond  the  money,  if  defendant  had  the 
receipt,  was  a  valid  promise,  of  which  the 
moral  obligation  to  repay  the  money  was  the 
consideration.  Supreme  Cft.,  1817,  Bentley  e. 
Morse,  14  J«Afu.,  468.* 


*  In  G«er  e.  Aroher  (S  Barb.,  420,  420),  this 
«Me  WM  ftf^roved  ••  in  hannony  with  the  genend 
role,  on  the  gronnd  that  it  is  not  in  ail  eaaea  neoaa- 
sary  that  t)ia  moral  obligation,  in  order  to  be  a  good 
foundation  for  an  expresa  aaaompait,  ahoold  be  anch 
that,  without  the  express  promise,  an  action  oould 
have  been  auatained ;  bat  if  it  ooald  have  been  made 
available,  aa  a  de&noe,  it  ia  equally  vithin  the  rale. 


132.  —  to  pay  treapaoser.  A  promise 
made  by  the  owner  of  land  to  one  who  had 
entered  withoot  his  consent,  and  was  holding 
against  him,  that  he  would  pay  for  improve- 
ments, in  case  an  ejectment-snit  bronght  by 
him  should  be  successlul,  is  without  consid- 
eration where  the  trespasser  did  nothing  and 
forebore  nothing  on  tiie  faith  of  the  prom- 
ise. There  is  no  moral  obligation  to  pay  for 
improvements  in  snob  case,  which  can  support 
a  promise.  Supreme  Ot.,  1810,  Frear  v.  Har- 
denbergh,  6  Johne.,  872. 

193.  A  goarantor  -wbo  ham  been  dia- 
oharged  by  the  laches  of  the  creditor,  is  un- 
der no  legal  obligation  to  pay  the  demand, 
and  his  express  promise  to  pay  is  without 
consideration.  Supreme  Ot,,  1849,  Van  Der- 
veer  v.  Wright,  6  Barb.,  647. 

134.  Neoeaaaxiea  tenlBhed.  In  an  action 
by  the  &ther  of  an  apprentice  against  the  mas- 
ter, for  necessaries  furnished  the  apprentice, 
it  appeared  that  the  latter  being  very  ill,  went 
to  his  fftther's  house  agunst  hie  master's  will ; 
and  the  master  forbade  the  father  from  incur- 
ring any  expenses.  The  boy  died,  however, 
and,  after  his  death,  defendant  promised  to 
pay  reasonable  expenses.  BM,  that  though 
the  necessaries  were  furnished  contrary  to 
defendant's  dedre  at  the  time,  yet  a  subse- 
quent discovery  of  the  necessity,  arising  from 
the  illness  of  the  boy,  or  the  actual  saving  of 
expense  to  defendant,  were  considerations  enf- 
ficient  to  support  the  promise.  Ma^w*%  Ot,, 
1802,  Black  «.  Hardenbrook,  Lio.  JwL  Op.,  28. 

130.  BaiL  The  law  implies  an  obligation 
on  the  principal,  to  indemnify  his  bail,  and  the 
obligation  is  a  good  consideration  for  a  prom- 
ise. Supreme  Ot,  1842,  Harp  «.  Osgood,  2 
ffm,  216. 

G.  Mutual  Promises. 

IMi  One  pramiae  ia  a  good  consideration 
for  another.  Thus  where  two  persons  pre- 
senting cloth  to  obtain  a  bounty  given  by 
statute,  agree  that  the  one  who  receives  the 
bounty  should  pay  half  to  the  other,  is  valid. 
So  held,  although  one  promise  was  absolute 
and  the  other  conditional.  Supreme  Ot,  181 1, 
Briggs  «.  Tillotson,  8  Jehne.,  804. 

187.  BoISi  moat  be  oooourraiit  Mutual 
promises,  where  one  is  the  consideration  of 
the  other,  must  be  made  not  only  on  the  same 
day,  but  at  the  same  time.  They  must  be 
concurrent  aeta.    [8  D.  A(  E.,  658 ;  Hob.,  88.] 
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^  a  00$^  S31. 

ia&  An  a^reemant  to  rander  fl«ndoa0» 
wliedisr  peifomied  or  not,  Ib  a  saffioient  ocm- 
•idention  for  a  note  given  by  the  promisee. 
3i^€me  €t^  1856,  Hough talipg  t^*  Banden,  25 
JM.,  21. 

X89.  Htring.  An  agreement  that  plaintiff 
wonld  hire  oertain  premises,  and  that  the  de- 
iandanti  in  oonsideratton  of  saoh  promise, 
would  p«y  a  certain  smn,  is  valid ;  and  aver- 
zing  deliTery  of  possession,  is  not  neeessary 
to  eoaUe  plaintiff  to  recover.  The  promise  is 
the  oonsideisition  on  both  sides.  N.  Y.  Oom, 
P^  1847,  Draper  adi.  Ferris,  5  Jf.  T.  Isg. 
Ofti^827. 

ua  Zhat  tba  debtor's  agrnement  not  to 
redaem  land  sold  on  ezeontion  against  Inm, 
is  a  good  ooneidecation  for  the  creditor's  prom- 
ise to  pay  him  the  sorplos  of  the  Talne  over 
the  cEeditor's  bid.  Oonover  e.  Brash,  2  Hf.  Y. 
Ltg.  Ob^  289. 

241.  Sabaoriptlaaipaper.  That  the  prom- 
i»  of  one  signer  to  a  sabaoription*paper  is  not 
a  oonsideration  for  that  of  another.  Barnes 
f.  Ferine,  18  K  Y.  (2  j&m.},  18;  and  see 
TiiBtees  of  Hamilton  College  v.  Stewart,  1 
F.  Y.  (1  CamkMt.\  581;  fitewart  e.  HamUton 
Colkgo^  2  Den^  408. 

2M.  Oonttnipmif  prnimie  An.  agreement 
to  ehaitw  a  ▼easel  which  is  to  be  void  if  ahe 
does  not  arriTo  on  a  day  fixed,  unless  the  hirer 
eleefei  to  oontimie  it,  is  valid.  The  promises 
are  matQal,  and  .tiioogh  one  is  partly  condi- 
tional, there  is  a  good  oonsideration.  [2  Johns. 
Oas^ 258;  8 Id.^ 81J  Suiprmne Ot.,  1849,  Sage 
e.  Hawd,  6  Barb.,  179. 

D.  Snbscription-Fapers. 


14a  a^pport  of  tiM  OoopeL  An  agree- 
■wnt  made  with  the  trastees  of  a  religions 
sodefy,  l^  wbioh  the  snbeoribers  engage  to 
pay  every  year,  to  the  tmsteee,  certain  sums 


avely,  for  the  support  of  S.,  a  minister 
of  the  gospel,  so  long  as  he  shall  administer 
the  goq^  in  the  said  soeiety,  andso  long  as 
the  solMCDbers  shall  rende  within  a  certain 
disfeuKMi  Ao.,  is  vaHd ;  the  conaideration  is  the 
piestihiiig  of  the.goepel,  and  nntil  the  agree- 
ment k  diflKdved  by  mntoal  eonsent,  or  S. 
eeaees  to  rsnder  the  servioe,  it  is  obligatory. 
Popg^  148;  Oowp^  487;  1  Sid.,  409.]  Sur 
fT0ms  CL,  1810,  Beligions  Society  in  Whites- 
town  s.  Siam^  7  Jekm.,  112. 


144.  The  lessor  conveyed  the  rents  reserved 
on  the  lease  to  the  officers  of  a  charoh  for  die 
benefit  and  support  of  the  church,  An,  EM, 
valid.  The  support  of  the  gospel  in  a  Obris- 
tian  cenntry  is  a  sufficient  consideration.  Su- 
pr0SM  Ot.^  1880,  Befonaed  Dutch  Ohureh  e. 
Veeder,  4  Wmd,y  494. 

145.  BBdowment  of  ooUege.  Tiie  pablio 
advantage  arising  from  the  dlffosion  of  knowl- 
edge and  the  advancement  of  science,  however 
important  in  themselves,  is  not  a  suffident  con- 
sideffatk>n  to  nphold  a  voluntary  subscription 
to  a  fund  designed  for  that  object  [2  Pick., 
580.]  Ot.  9/  Appeal^  1848,  Trustees  of  Ham- 
ilton College  e.  Stewart,-!  K.  F.  (1  QmMt,\ 
581. 

14e.  flhikiaeriplkm  to  iimd  te:  ooUege. 
The  defendant  sabsoribed  '$800  on  a  sabaorip- 
tion-paper  to  raise  a  ftmd  for  the  payamt  of 
the  officers  of  a  college.  The  paper  conteined 
a  condition  that  subsoribers  were  not  to  be 
bound  unless  the  aggregate  amount  of  aub- 
soriptions  and  contributioBs  should  be>t50,i009; 
but  there  was  no  engfigement  on  the  part  of 
any  others  than  the  subscribers  to  do  or  for- 
bear any  thing,  as  a  .consideration  for  tbe  sub- 
scription, nor  any  express  request  to  the  par- 
ties inteoested  to-  spend  the  necessary  labor  in 
procuring  the  fuU  subscription.  JEkM,  that 
there  was  no  suffident  conaideration  for  .the 
subscription,  and  that  a  request  to  sender  the 
seryices  could  not  be  implied;  hence  no. ac- 
tion would  lie  upon  it,  although  the  evidence 
tended  to  show  that  the  whole  #50,000  had 
been  subscribed  or  contributed,  according  to 
the  terms  of  the  condition.  [Oiting  11  Mass., 
114;  2  Piok.,  579;  and  distinguishing  -Mo- 
Oauky  e.  BilUnger,  20  Johns.,  89 ;  Amherst 
Academy*.  Oowles,  6  PidL,  427.]    Ih* 

147.  flobolnnUp.  A  sealed  ipstnunent, 
whereby  the  party  executing  it  caveaantB  to 
pay  to  an  eduoational  sodetj,  at  her  decease, 
$1,000,  to  endow  a  scholarship,  to  be  known 
by  the  donor's  name,  is  void,  for  went  of  con- 
dderation.  Yoluntary  agroements  and  prom- 
ises^ however  reasonable  the  expectation  from 
them  of  gifts  or  disbursements,  even  to  publis 
uses,  witen  jnaade .  without  consideration,  are 


•  In  Barnes  «.  Ferine,  19  N.  T.  (S  Kim,\  18,  U 
wsB  said  that  this  case  tarned  on  the  fact  that  the 
ai^baoRiptloa  WrSs  not  to  be  paid  within  one  yeanyand 
therefore,  ander  the  statute  of  frauds,  the  oonsider- 
ation, if  any,  must  be  found  on  the  ISmm  of  the  in- 
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not  to  be  enforced  as  con  tracts.  [11  Mass., 
f  18 ;  8  Oomst.,  98.]  Supreme  Ct,  1851,  Wil- 
son «.  Baptist  Education  Society  of  N.  Y.,  10 
Barb,,  808. 

14&  Implied  request  The  defendant,  a 
member  of  a  religions  society  which  owned  a 
]ot  and  a  chnrch  edifice  thereon,  subscribed, 
with  others,  a  writing,  by  which  he  promised 
to  pay  $160  towards  a  fhnd  of  $5,000,  for  the 
erection  of  a  new  chnrch  on  the  site  of  the 
old  one;  and  afterwards  attended  meetings 
at  which  resolutions  were  passed  directing 
the  trustees  to  dispose  of  the  old  building, 
a!nd  directing  a  building  committee  and  the 
trustees  to  erect  a  new  one,  ^. ;  and  the 
trustees  and  committee  proceeded  accordingly. 
Seldy  that  defendant  was  bound  to  pay  his 
subscription.  The  subscription  amounted  to 
a  request  to  remove  the  old  building  and  con- 
struct a  new  one,  and  compliance  constituted 
a  oonsideration  for  the  promise.  [Citing  6 
Pick.,  427;  20  Johns.,  89;  U  Mass.,  172;  and 
distinguishing  Hamilton  College  «.  Stewart,  1 
N.  T.  (1  Oomst),  681.]  Ct.  qfAppeali,  1854^ 
Barnes  «.  Ferine,  12  H.  T.  (2  Kem.%  18;  af- 
firming S.  C,  16  Barh.,  249 ;  and  8.  0.,  9  Id,, 
202. 

149.  After  a  religious  society  made  a  pre- 
liminary organization,  and  the  articles  of  asso- 
ciation had  been  executed,  the  defendant's  tes- 
tator told  those  in  charge  of  the  erection  of 
the  church  edifice  to  go  on  and  finish  it,  and 
he  would  pay  his  subscription,  ffeld,  a  suf- 
ficient waiver  of  conditions  in  the  original 
mibsoription,  and  the  fact  that  the  society 
subsequently  organized,  finished  the  edifice  on 
the  faith  of  this  and  similar  promises,  consti- 
tuted a  sufl3cient  consideration  to  sustain  the 
promise  as  a  promise  in  their  favor.  Supreme 
Ot.^  1869,  Reformed  Protestant  Dutch  Church 
•.  Brown,  17  ^<w.  Pr.,  287. 

15a  The  xi^t  of  memberahtp  is  a  suffi- 
cient consideration  for  a  subscription  to  stock 
in  a  corporation  about  to  be  formed.  Ot,  of 
Appeals,  1867,  Lake  Ontario  B.  R.  Co.  «.  Ma- 
son, 16  K  7.  (2  Smith),  461 ;  and  see  Buffido 
dc  N.  Y.  R.  R.  Co.  «.  Dudley,  14  N.  Y.  (4 
Kem.)y  886.     And  see  Bakkiko,  196. 

As  to  subscriptions  for  Stook  in  corpora- 
tions, see  OoBPOBATioir. 

B.  Inadequacy  and  Failure  of  Gonsideratioii. 
151.  That  Uie  yalue  of  the  services,  or  the 
amount  of  the  consideration,  is  of  no  impor- 


tance where  a  stipulated  sum  is  agreed  to  be 
paid  for  the  performance  of  a  specific  service. 
[Oro.  Eliz.,  67,  469 ;  1  Seld.,  82 ;  Saund.  PL  & 
Ev.,  147.]  Trustees  of  Hamilton  College  9. 
Stewart,  1  N,  T,  (1  Cemet.),  681 ;  and  see 
Rogers  o.  Eneeland,  13  Wend,,  114. 

152.  The  defendant  cannot  set  up  inade- 
quacy of  consideration  (in  the  absence  of  fraud, 
warranty,  or  usury)  in  an  action  on  a  note,  as 
a  ground  for  reducing  the  damages.  The 
slightest  consideration  is  sufficient  for  the 
greatest  undertaking.  [1  Wms.  Saund.,  211, 
b.  2;  1  Stark.,  51.]  Supreme  Gt.,  1889,  Oak- 
ley «.  Boorman,  21  Wefnd,,  688 ;  S.  P.,  1842, 
Johnson^e.  Titus,  2  HiXi,  606. 

15a  WocthleM  chattel.  If  a  chattel  be 
of  any  value  whatever  to  either  party,  it  may 
be  a  good  consideration  for  a  promise.  It' 
there  be,  in  fact,  a  thing  in  possession,  which 
is  the  subject  of  sale,  though  diflfering  from 
what  the  parties  suppose,  yet  (fraud  and  war- 
ranty out  of  the  question)  there  is  something 
which  the  vendor  may  be  said  to  part  with, 
of  some  value  to  him,  however  worthless  to 
the  purchaser.  [1  Wend.,  186 ;  17  Id.,  269 ; 
28  Pick.,  288;  18  Wend.,  464;  8  Conn., 
469.]  Supreme  Ot.,  1842,  Johnson  «.  Titus, 
2  mil,  606.  Compare  Sill  e.  Rood,  15  Johne,^ 
280. 

154.  Aenlgnmmit  of  imperieot  oontzaot. 
An  agreement  to  pay  a  consideration  for  an 
assignment  of  a  contract,  which  is  known  by 
both  parties  to  the  assignment  to  be  imper- 
fect, is  valid  so  far  as  the  contract  is  subse- 
quently performed.  Thus  where  the  plaintifi 
held  a  contract  for  state-prison  labor,  which 
was  defective  in  not  complying  with  the  stat- 
ute requiring  such  contracts  to  fix  definitely 
the  number  of  convicts  whose  labor  was  let, 
and  the  time  for  which  it  was  to  run ;  and  he 
assigned  it  to  the  defendant,  who,  notwith- 
standing its  defect,  had  the  benefit  of  it, — 
Held,  that  the  imperfection  of  the  contract 
was  no  answer  to  an  action  for  the  consider- 
ation. Supreme  GU,  Sp,  71,  1868,  Homer  e. 
Wood,  16  Bwrh^  871. 

155.  Snpeiaeded  patent  The  considera- 
tion of  a  note  given,  on  the  purchase  of  a  right 
under  a  patent  for  a  valuable  improvement,  is 
not  impeached  by  showing  that  subsequent 
improvements  have  rendered  it  valueless.  So- 
preme  Ot.,  1889,  Harmon  e.  Bird,  22  IFmdL, 
118. 

156.  An  agreement  not  to  praotiae  medi- 


CONTRACTS. 


OoondflratMii;— What  Oomftitatw;— Inadeq^vacy  and  Failure  oC 


cine  whhin  a  town, — Held,  supported  by  snf- 
fieient  conaideration.  Mott  r.  Mott,  11  Barh.^ 
137. 

157.  W9^(BGt  to  perfbniL  In  pnrsoanoe 
of  a  D^odation,  carried  on  by  correspondenoe, 
defendant  offered  to  give  his  notes  to  plaintiff 
to  secare  a  debt  of  a  third  party,  requesting 
tliat  a  sh«iff^B  certificate  of  sale,  which  plain- 
tiff held  against  the  third  party,  be  assigned 
to  him ;  and  plaintiff  answered,  accepting  the 
proposal,  and  adided,  ^^  Shall  I  forward  to  yon, 
on  receipt  of  the  notes,  the  certificate  ?"  De- 
fendant, in  reply,  sent  the  notes,  requesting 
the  certificate  to  be  forwarded,  bnt  plaintiff 
&iled  to  do  so. 

Eelds  that  it  was  to  be  assumed  that  both 
partzes  agreed  the  certificate  was  to  be  given 
up;  and  as  it  was  not,  there  was  a  total  fail- 
Tzre  of  consideration  for  the  notes,  y.  T.  Com. 
PL,  1843,  Sherman  v.  White,  ffato.  App.  Oaa., 
i9:  alfirmed,  Ct.  of  Appeals^  Id.,  89. 

19a  Rtfvexsal  of  Judgment.  Bail,  being 
fixed,  gaTe  the  plaintiff  their  note  for  the 
tmoant  of  llie  judgment,  but  the  judgment 
VIE  afterwards  reTersed  on  error.  Eeld^  that 
the  consideration  of  the  note  had  fiiiled.  ^- 
freme  (71,  1808,  Tappen  v.  Van  Wagenen,  8 
Mm.,  465.     And  see  Bail,  58. 

199.  Oonvoyance  by  grantor  witiioiit 
tide.  Where  a  note  is  given  for  a  conveyance 
vith  warranty,  and  the  land  is  sold  under  a 
preTioas  judgment,  there  is  a  total  failure  of 
consideration,  though  there  has  been  no  evic- 
tioQ.  ;AKpr«Bia^.,1814,Frisbee«.Hoffnagle,* 
11  Johat^  «). 

16Q.  Comreyanoe  by  grantor  without 
tllle.  If  the  grantor  convey,  with  warranty, 
the  &ct  that  he  had  no  title,  does  not  consti- 
tcte  a  total  failure  of  consideration,  no  fraud 
aad  no  ericdon  of  the  grantee  being  shown. 
Supreme  (78.,  S^.  21,  1864,  Winslow  v.  Buel, 
11  Bow.  IV.,  878. 


*  This  esM,  in  so  ite  as  it  holds  that  any  thing 
Aon  of  aetul  eviotioD  amoanta  to  a  total  failure  of 
y>i:sidaxBtk>&,  ia  ov^erroled.  Vebbard  v.  Johnson,  19 
J^Um^  77 ;  Lattin  «.  Vail,  17  Wend.,  188 ;  Whitney 
«.  Lewis,  21  /</.,  181 ;  Tallmadge  «.  Wallia,  25  Id., 
:i« :  Bafttennan  «.  Pierce,  8  SiU,  176 ;  Loyd  v.  Jew- 
ell, I  OrmmL,  859 ;  Lamenon  «.  Marvin,  8  Sarb»,  9 ; 
Wiaalow  «.  Baal,  11  MfW,  iV.,  S7a.  But  it  is  stall 
liaamad  an  aoifaority  Jhr  the  position  that  after  evio- 
UbB  there  is  a  ikUare  of  oonaideration,  and  that  the 
eovenaatfi  in  the  conveyance,  though  beneficial,  are 
&9(  a  part  of  the  consideration.    Tibbeta  v,  Ayer, 
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161.  Note  to  aeoure  award.   It  was  t 

between  plaintifT  and  defendant  that  defendant 
should  give  his  note  for  a  claim  which  he  dis- 
puted, and  that  the  note  should  be  lodged  in 
the  hands  of  a  third  party ;  and  if  defendant, 
within  sixty  days,  should  exhibit  to  the  third 
party  proof  that  the  note  ought  not  to  be 
paid,  then  it  should  be  delivered  up  to  defend 
ant,  otherwise  it  should  belong  to  plaintiff 
The  defendant  produced  parol  proof  to  the 
arbitrator,  and  he,  conceiving  himself  not  au- 
thorized to  admit  it,  returned  the  papers  to 
plaintiff,  without  doing  any  thing  further  in 
the  business.  Hsldy  that  there  was  no  con- 
sideration for  the  note.  The  defendant's  do- 
&ult,  or  a  decision  against  him,  was  a  condi- 
tion precedent  to  the  validity  of  the  note. 
Supreme  Ct,  1811,  Stow  «.  Wadley,  8/oAw., 
124. 

162.  Agreement  to  reoonvey.  Where  land 
js  conveyed  as  security,  the  grantee  covenant- 
ing to  reoonvey,  on  payment  of  notes  given  for 
the  debt,  if  the  debtor  fail  to  pay  the  notes, 
the  consideration  for  the  agreement  to  reoon- 
vey fails.  Supreme  Ot,,  1816,  Winter  v,  Liv- 
ingston, 18  Johns,,  54. 

163.  Void  sale  on  execution.  A  sale,  on 
execution,  of  property  whioh  by  law  is  not 
leviable  thereunder, — e.  g,,  sale  of  a  leasehold 
estate  on  an  execution  issued  by  a  justice, — is 
void.  There  is  a  liulure  of  consideration,  and 
the  purchaser  may  recover  Uie  money.  8u^ 
preme  Ot.,  1821,  Putnam  v.  Westoott,  19 
Johns.,  78. 

164.  IMayinemanoipetingelavee.  Where 
a  note,  payable  in  five  months,  was  given  to  a 
master,  upon  his  promise  immediately  to  manu- 
mit his  slaves,  whioh  he  omitted  to  do  for  more 
than  two  years, — ffM,  that  there  was  a  fail- 
ure of  consideration.  Supreme  Ot,,  1821,  Petry 
«.  Ohristy,  19  Johns.,  58. 

165.  Void  patent  Where  a  note  is  given 
for  the  sale  of  a  right  under  a  patent,  if  the 
patent  proves  to  be  void,  there  i«  a  failure  of 
consideration.  Supreme  Ct.^  1885,  Crosn  9. 
Huntiey,  18  Wend.,  886 ;  1888,  Head  «.  Ste- 
vens, 19  Id.,  411 ;  8.  P.,  McDougall  «.  Fojrg, 
2  JBosw.,  887 ;  but  compare  Thomas  «.  Qnin- 
tard,  5  Duer,  80. 

166.  Total  failure  of  consideration,  especial- 
ly produced  by  the  act  of  plaintiff,  is  a  valid 
defence.    Dyett «.  Pendleton,  8  Oow.,  727. 

As  to  effect  of  Ajaignment  of  iiKlennite  nf 
apprentice,  see  Afpbkntiob,  26. 
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A^  to  the  Jjegality  or  illegality  of  consider- 
ations, see  tit.  Validity y  irifra^  and  titles  there 
referred  to. 

IV.  Assent. 

167.  Mntxial  If  the  promisee  refuses  to 
accede  to  the  condition  of  the  promise,  the 
Dromisor  is  not  hound.  Supreme  Ct.y  1811, 
Puttie  «.  Love,  7  Jokm.^  470. 

168.  Privity.  Where  an  execution  is  sent 
to  an  officer  to  he  enforced,  and  he  causes 
notice  of  a  sale  thereunder  to  he  advertised, 
there  is  no  privitj  hetween  the  publisher  and 
the  plaintiff  in  the  execution,  and  the  latter  is 
not  liable  to  the  publisher  for  the  advertising. 
N.  Y.  Superior  CU,  1860,  Baney  «.  Weed,  8 
Scmdf.,  677;  8.  0.,  82^.  F.  Leg.  Obs.,  182. 

169.  MlimndeiTtanding.  On  a  sale  of 
goods,  the  seller  understood  th^t  the  terms  of 
the  sale  were  that  they  were  to  be  paid  for  in 
a  note  indorsed  generally  by  the  buyer,  but 
the  buyer  understood  that  it  was  to  be  in- 
dorsed without  recourse; — Meld,  that  there 
was  no  contract,  and  that  as  the  goods  had 
been  delivered  to  the  buyer,  and  he  did  not 
return  them,  he  wa%  liable  to  pay  for  them. 
N:  Y,  Superior  Ot.,  1829,  Baldwin  ads.  Wide- 
berger,  2  SaU,  176. 

As  to  contracts  by  Agents,  see  Auotionbeb  ; 
Bbokeb;  and  Fbinoipal  aito  Agbnt. 

170.  The  pabUflber  off  a  newmpapeir  sup- 
plied them  regularly  to  carriers  who  delivered 
the  paper  in  their  respective  districts  of  the 
place  of  publication,  they  purchasing  the  pa- 
pers for  a  fixed  price,  and  selling  them  for  a 
higher  price  at  their  own  risk.  One  of  the 
oarrieiB  sold  his  route  to  the  plaintiff  for  value, 
and  the  publisher  substituted  the  plaintiff's 
name  in  his  list  as  carrier  for  the  district,  but 
afterwards  refused  to  seU  him  papers  for  the 
district,  and  sold  them  to  another.  Held,  that 
the  publisher  was  not  liable  for  any  breach  of 
contract.  In  the  absence  of  express  contract, 
or  usage  equivalent,  the  publisher  has  a  right 
to  discontinue  such  relation  at  pleasure.  Ot 
of  Appeals,  186i,  Hathaway  «.  Bennett,  10  K, 
Y.  (6  Seld,\  108. 

171.  Officer's  ealaxy.  If  the  transaction 
by  which  a  judge  accepts  office,  with  a  salary 
attached,  is  a  contract  within  the  meaning  of 
the  Constitution,*  the  Legislature  may,  during 

*  As  to  this  point,  compare  CoHnxnmoxrAL  Law, 
•8, 179. 


the  term  of  office,  alter  the  amount  of  th6  sal- 
ary from  time  to  time,  where  no  prohibition  is 
contained  in^e  Constitution.  The  appointee 
accepts  with  knowledge  of  this  power,  and 
under  implied  consent  to  its  exercise.  Su- 
preme Ot,  1868,  People  ex  rel,  Woodworth  t>. 
Burrows,  27  Ba/rh.,  89 ;  8. 0.,  16  JSTow.  Pn,  27 ; 
and  see  People  ex  rel,  Staats  «.  TremaiUf  29 
Id.,  96. 

172.  Implied  promiBe.  Where  there  is  a 
legal  right  to  demand  a  sum  of  money, — e,  g., 
to  effect  contribution  between  sureties, — ^and 
there  is  no  other  remedy,  the  law  will  imply 
a  promise  of  payment.  [1  East,  220;  17  Mass., 
464;  2  B.  &  P.,  268;  Ohitty  on  Oont.,  24.] 
Supreme  Ot.,  1846,  Norton  v.  Ooons,  8  Den,, 
ISO.  See,  also,  Assumpsit;  Bastabdt,  6; 
Cause  of  Action,  and  titles  there  referred  to. 

173.  After  a  contract  of  exchange  of  horses 
is  complete,  if  one  party  leaves  his  in  the  other's 
possession,  the  law  implies  an  assumpsit  to  pay 
for  the  keeping.  Supreme  Ot,  1828,  Boe  v. 
Martin,  2  OoiD.,  417. 

174.  Li  the  division  of  the  property  of  the 
father  between  the  sons,  the  support  of  the 
parents  was  taken  into  consideration  in  the 
portion  allotted  to  defendant,  and  he  under- 
took, in  consideration  of  an  extra  allowance 
then  made  to  him,  to  take  care  of  and  provide 
for  the  old  people  during  their  lives. 

Held,  that  on  his  neglect  to  provide  for  one 
of  them,  he  was  liable,  on  an  implied  promise, 
for  necessaries  fui^ished.  Supreme  Ot.,  1880, 
Forsyth  v.  Ganson,  6  Wend.,  668. 

175.  Merely  attending  at  a  sale  under  an 
assignment,  and  expressing  a  wish  to  bid, — 
Held,  not  a  ratification  of  the  assignment. 
Olark  V.  RowUng,  SiU  db  D.  Supp.,  106. 

176.  Voluntaxy  asaeeiment.  The  defend- 
ant and  other  owners  of  lands  agreed,  in  wri- 
ting, each  to  pay  a  certain  sum  towards  the 
expenses  of  grading  streets,  and  authorized 
the  pkintif^  to  contract  on  their  behalf  there- 
for. The  contractors  employed  having  Med 
to  perform,  the  plaintiffia  called  a  meeting  of 
the  owners,  at  which  a  migority  resolved  to 
assess  upon  each  party  to  the  original  agree- 
ment an  additional  sum,  and  sanctioned  the 
employment,  by  the  plaintiffs,  of  other  con- 
tractors,"who  completed  the  work.  Held,  that 
the  defendant  not  having  been  present  at  the 
meeting,  although  duly  invited  and  apprised 
of  its  object,  was  not  liable  for  any  part  of 
the  additional  expense.     His  acceptance  of 
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tiie  woi^  when  completed  is  no  proof  of  as- 
sent to  the  aaBeesment.  if.  F.  Ckm-  Pl^  1856, 
Berdkonnui  v.  Mnrken,  2  E,  D,  "Bmith,  98. 

177.  Monber  of  a  oommltUie  of  arrancie- 
meoti  lor  a  public  ball,  who  did  not  take  part 
in  ii^—SM^  not  liable  for  cost  of  a  supper 
provided  without  hb  knowledge.  Downing 
r.  Mknn,  S  E.  D.  Smith,  86. 

17&  Piial  lit  lull  of  ii^nnctloiL  On  a  mo- 
tion to  dissolve  an  injunction,  staying  A.  from 
erecting  a  wall  on  his  land,  impeding  the  ac- 
cess of  tight  and  air  to  B.'s  a^acent  premises, 
A  made  statements  and  declarations  showing 
that  li^t  and  air  conld  be  procured  by  an 
ilteration  in  the  buildings  on  B.^s  premises, 
acd  thereby  procured  a  dissolution  of  the  in- 
jccedon.  Heldy  that  he  was  bound  as  by  a 
contract,  and  should  be  restrained,  when  B. 
had  made  such  alterations,  from  rendering 
them  ineffectual.  .^.  F.  (7Aan.  (7^.,  1847,  Banks 
V.  American  Tract  Society,  4  SandLf,  Gh.y  488. 

179l  Parol  or  speoiaL  That  all  agreements 
are  by  specialty  or  by  parol;  and  if  written, 
sad  no  specialty,  they  are  parol,  and  a  consid- 
eration must  be  proved.  Supreme  Ct.,  1802, 
BaOard  «.  Walker,  8  Johns,  (7m.,  60. 

ai^aatnre  by  only  one  party.  It 
^  that  where  the  concluding  clause  calls 
for  execution  by  both  parties,  ezecation  by 
oce  party  alone  is  not  binding  on  him,  for 
vaot  of  mutuality.  Townsend  v.  Corning,  28 
WML,  485 ;  and  see  Townsend  «.  Hubbard, 
4iR22,861. 

181.  Form  of  atgnatnre.  A  person  may 
become  bound  by  any  mark  or  designation  he 
sees  fit  to  adopt)  provided  he  signs  it  as  a  snb- 
stitote  for  his  name,  and  intends  to  be  bound 
by  it.*  [5  Bam.  dc  0.,  284 ;  1  Mood,  dc  M., 
M6 ;  8  AdoL  de  £.,  94 ;  8  Yes.,  186,  604.]  Su^ 
fnme  Ct^  1844,  Brown  «.  Butchers  &  Dro- 
ven*  Bank,  6  mU,  448;  1845  [citing  also  4 
K.  H^  289],  Pahner  e.  Stephens,  1  Den,,  471. 
And  see  Merdumts*  Bank  «.  8picer,  d  Wend,, 
4a;  Bogers  e.  Coit,  6  SUl,  822. 

182L  XUiterata  party.  It  is  not  sufficient, 
to  avoid  a  contract,  that  the  party  bound  by 
it  is  ilfiterate,  and  Uiat  it  was  not  read  over  to 
him,  if  it  was  explained  to  him  in  substance, 
and  there  was  no  suppression,  concealment,  or 
misrepresentation  of  any  of  its  obligations.  N, 
r.  (Mm.  PL,  1857,  Ellis  «.  McCormick,  1  Hilt., 
818 ;  a  P.,  Harris  e.  Story,  2  E.  D,  Smith,  868 


*  Apprared  ia  De  Witt  t .  Walton,  %  N,  T,  {h 
&M.),S71. 


183.  Adoption  of  algning  by  third  party 

The  party,  after  hearing  the  instrument  read, 
prepared  to  sign  it,  but  finding  that  her  name 
was  already  signed  (probably  by  her  brother, 
who  had  adso  signed  as  surety),  she  said  it 
was  all  right,  and  the  contract  was  so  deliv- 
ered. 

Held,  an  adoption  of  the  signature,  which 
would  have  the  same  effect  as  a  personal  exe- 
cution. N,  T.  Com,  PI.,  1851,  Speokek  v.  Sax, 
1  E,  D,  Smith,  258. 

184.  Attorney's  aignature.  A  contract  for 
sale  of  lands,  stated  in  the  title  that  it  was 
made  by  the  parties  of  the  first  part^  naming 
them,  by  B.  their  attorney.  The  concluding 
clause  was,  ^^  In  witness  whereof  said  B.,  aa 
attorney  for  the  parties  of  the  first  part,  and 
the  said  parties  of  the  second  part,  have  here- 
unto set  their  hands  and  seals."  B.  sigued  his 
own  name  simply  with  a  single  seal. 

Held,  that  the  parties  of  the  first  part  were 
not  bound,  even  though  it  was  conceded  that 
the  attorney  was  not  bound.  Sealed  instru- 
ments, when  executed  by  attorney,  must  be 
executed  in  the  name  of  the  principal,  and 
purport  to  be  sealed  by  his  seal,  instead  of  the 
seal  of  the  attorney.  [Following  Moore,  70; 
5  Bam.  &  C,  855 ;  and  disapproving  of  Magill 
«.  Hinsdale,  6  Conn.,  464.]  Gt,  of  Errors, 
1842,  Townsend  «.  Hubbard,  4  Hill,  851.  To 
the  same  effect  is  Townsend  e.  Coming  {Su,- 
preme  Ct.,  1840),  28  Wend,,  485. 

185.  Since  in  such  case  the  parties  named 
as  principals  were  never  bound,  they,  cannot 
maintain  an  action  against  the  parties  of  the 
second  part  for  damages  in  failing  to  MfiL 
Supreme  Ot,,  1840,  Townsend  v,  Cpming,  28 
Wend,,  485;  affirmed,  in  effect,  in  townsend 
V.  Hubbard,  4  Hill,  851.  Consult,  also,  11. 
Parties,  supra,  and  the  various  classes  of  par- 
ties there  referred  to. 

186.  It  seems,  that  in  writings  not  nnder 
seal,  and  especiidly  in  commercial  contracts,  if 
it  appear  f^om  the  instrument  that.it  was  in- 
tended to  bind  the  principal,  he  will  be  bonnd 
by  it.  Evans  e.  Wells,  22  Wend.,  824 ;  Towns- 
end  9.  Coming,  28  Id,,  485 ;  Townsend  v,  Hub- 
bard, 4  A^Z,  851. 

187.  Of  the  distinction  between  simple  and 
sealed  contracts,  in  respect  to  the  mode  of 
execution  by  agent,  which  will  bind  the  prin- 
cipal.   Stanton  v.  Camp,  4  Barh,,  274. 

188.  A  surety  not  named  in  the  instrument 
i  signed  after  the  parties  of  the  second  part; — 
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Eeldy  that  he  was  bound  with  them.  Perkins 
«.  Groodman,  21  Barb.y  218. 

189.  Contract  muBt  be  in  the  name  of  the 
I>arty.  A  contract  to  be  obligatory  upon  any 
party,  mast  be  made  in  the  name  of  such  party ; 
and  if  it  is  execnted  by  an  attorney  or  agent, 
the  attorney  must  contract  in  the  name  of  his 
principal.  If  an  attorney  contract  in  his  own 
name,  describing  himself  as  agent  or  attorney 
or  his  principsJ,  the  contract  is  the  contract 

of  the  attorney  and  not  of  the  principal.  Su^ 
preme  Ot.^  1888,  Spencer  v.  Field,  10  Wend,^ 
87 ;  S.  P.,  Stone  v.  Wood,  7  C<hD,,  463 ;  Guyon 
V.  Lewis,  7  Wend.^  26. 

190.  W.  executed  with  his  own  signature 
and  seal  an  agreement  which,  by  its  terms, 
purported  to  be  made  by  him  as  agent  of  K. 
Meldy  that  it  was  his  own  covenant,  and  bind- 
ing on  him.  Supreme  Ct.^  1827,  Stone  «.Wood, 
7  (7ow.,  468.  Followed,  1881,  Guyon  i>,  Lewis, 
7  Wend.,  26.  S.  P.,  N,  F.  Cam.  PI,  1867,  Dean 
«.  Roesler,  1  Milt,  420.  Consult,  also,  Pa/rtiei, 
iupra;  Died;  and  Psdvoipal  and  Aerar. 

191.  Defendant  was  publisher  of  a  paper 
called  The  Churchman,  and  H.  was  his  agent, 
with  power  to  bind  him  by  the  name  of  The 
Churchman,  as  defendant's  business  name,  and 
H.  made  a  promissory  note,  signed  it  with  his 
own  name,  adding,  "agent  of  The  Church- 
man." ffeld,  that  the  latter  phrase  was  mere 
description,  and  the  note  did  not  bind  defend- 
ant [ll  Mass.,  87;  Story  on  Agency,  §§  147, 
274 ;  8  Wend.,  94 ;  8  Cow.,  81 ;  16  Pick.  847 ; 
4  Comst.,  208;  7  Cow.,  468;  8  Cruise,  81 ;  7 
Wend.,  68;  8  Id.,  498;  10  Id.,  271.]  Ct.  of 
Appeals,  1864,  DeWitt  v.  Walton,  9  K  T.  (6 
Seld.),  671.  Compare  Bolles  v,  Walton,  2  R 
D.  Smith,  164. 

192.  Agents  for  corporation.  When  the 
parties  contracted,  in  the  character  of  agents 
for  a  corporation,  in  relation  to  a  subject  ap- 
pertaining exclusively  to  a  corporation,  they 
are  not  personally  bound,  unless  the  nature 
and  form  of  the  contract  be  such  as  to  create 
no  liability  on  the  part  of  the  corporation. 
Supreme  Ot.,  1821,  Randall  v.  Van  Yechten, 
19  Jbhru.,  60. 

19a  Where  parties  are  neither  described  in 
the  contract  to  be,  nor  sign  as,  trustees,  and 
there  is  nothing  in  it  to  show  that  they  in- 
tended to  bind  any  one  but  themselves,  they 
are  personally  bound,  and  parol  evidence  of 
their  intention  not  to  be  so  bound — e.  g.,  to 
ahow  that  they  acted  as  building  committee  of 


a  corporation  about  to  be  formed,  and  that  the 
corporation  subsequently  approved  the  con- 
tract—is inadmissible.  Supreme  Ot,  1889, 
Lincoln. «.  Crandell,  21  Wend.,  101. 

194.  Defendants  executed  a  bond  in  their 
individual  names,  describing  themselves  as 
trustees  of  a  corporation  named,  but  sealing 
with  their  own  seals: — iTeZi,  their  deed.  Sun 
preme  Ct.,  1812,  Taft «.  Brewster,  9  Johne.,  884. 

196.  A  contract  purporting  to  be  "  between 
A.  and  B.,  a  committee  appointed  for  that 
purpose  by  the  corporation  of  the  city  of  A., 
of  the  first  part,  and  B.  of  the  second  part,'^ 
signed  by  A.  and  B.,  with  the  addition  of  their 
individual  seals,  they  being  actually  a  com- 
mittee for  the  purpose,  is  the  simple  contract 
of  the  corporation.  Supreme  Ct.,  1821,  Bau- 
dall  «.  Van  Yechten,  19  Johne.,  60. 

196.  A  contract  made  by  the  authorized 
agent  of  the  defendants,  was  signed  "W., 
agent  of,^'  &c.,  with  his  seal  affixed, — HeUd^ 
the  simple  contract  of  the  corporation.  Su- 
preme Ct.,  1880,  Dubois  v.  Delaware  &  Hud- 
son Canal  Co.,  4  WeTid.,  286. 

197.  K  it  appear  upon  the  face  of  a  simple 
contract,  made  by  an  authorized  agent  of  a 
corporation,  that  he  intended  to  bind  the  cor- 
poration, it  is  the  agreement  of  the  corpora- 
tion. [Story  on  A.,  148,  §  154;  22  Wend., 
826.]  Chancery,  1841,  Many  o.  Beekman  Iron 
Co.,  9  Paige,  188.  Consult,  a/<K>,  Pofrtiee^ 
fupra;  and  Cobposation  ;  and  Dekd. 

198.  Public  officer.  A  sealed  contract  was 
made  between  H.,  commissioner  of  the  school- 
fund  ot  the  State  of  Connecticut,  for  and  in 
behalf  of  the  said  State,  of  the  first  part,  and 
F.,  of  the  second  part,— jETelef,  that  it  was  the 
contract  of  H.  Though  it  appears  from  the 
instrument,  that  the  parties  may  have  thought 
that  the  State  was  bound,  it  is  not  If  valid, 
it  is  the  contract  of  H.,  and  the  titles  are  mere 
description.  [7  Cow.,  464 ;  7  Mass.,  19.]  Sur- 
preme  Ct,,  1888,  Spencer  9.  Field,  10  Wend.,  87. 

Consult,  also.  Officer. 

199.  That  a  statement  in  the  attestation 
clanae  over  the  witness^  signature,  but  not 
signed  by  the  parties,  as  to  what  the  parties 
declared  on  executing  the  instrument,  cannot 
have  the  effect  of  varying  the  body  of  the 
instrument  Wright «.  Taylor,  9  Wend.,  588 ; 
affirming  S.  C,  1  Edui.,  226. 

aOO.  BeaL  If  the  instrument  makes  no  ref- 
erence to  a  seal, — e^  g.,  a  promissory  note  in 
the  usual  form, — but  a  seal  appears  thereon. 
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it  will  be  prasumed  that  it  was  affixed  when 
execated,  and  proof  of  handwriting  without 
proof  of  sealing  IS  enough.  [18  G^  &  8.,  28^.] 
If.  7.  Com.  Pl^  1858,  Merritt  «.  Cornell,  1 
E,  D,  SmUk,  8a5.    Consult,  also,  Seal. 

2QL  UnneceaBary  seaL  That,  if  the  con- 
tract may  be  made  without  deed,  a  seal  does 
not  pref'eat  its  enuring  as  a  dmple  contract 
wh»«  the  aathority  is  by  parol.  [Story  on 
Partn^  1T9 ;  1  Brock*,  462.]  Lawrence  v.  Tay- 
lor, 5  HiJly  107.     And  see  Evans  9.  Wells,  22 

202.  Cdtrespondence  —  eacecnted  con- 
tract. To  make  a  valid  contract,  the  minds 
of  the  parties  should  meet  by  an  offer  on  the 
ooe  part  and  acceptance  on  the  other ;  in  case 
(^  eoncorrence,  signified  by  overt  acts,  it  is 
Bot  necessary  that  the  fact  of  concurrence  of 
tlte  one  should  be  actually  made  known  to  the 
other  party.  Where  one  offers,  by  letter,  a 
sals  oi  certain  goods,  and  the  other  replies 
accepting  the  offer,  but  the  reply,  though  dis- 
^rdked  before  the  death  of  the  party  who 
made  the  offer,  does  not  reach  its  destination 
cntO  after  his  death,  the  contract  is  consum- 
Qttted  from  the  time  of  sending  the  letter.* 
[1  B&m.  &  Aid.,  681 ;  4  Bing.,  658 ;  4  Wheat., 
2i8;  Cox  Dig.,  192;  6  Bos.  h  P.,  2  N.  R., 
Ill]  a.  of  Brror»j  1830,  Mactier  «.  Frith, 
I  F^nd.,  103,  117 ;  reversing  1  Faige^  434. 
Followed  in  Bntterfield  v,  Spencer,  1  Bo9W^  1. 

a03L  Otherwise  of  acceptance  signified  after 
the  offierer's  death,  or  on  condition.    Ih. 

204.  Acceptance  by  letter  must  be  uncon- 
^tionaL  A.  V,  Chan.  Ct.,  1844,  Cammeyer  «. 
Gennan  Lutheran  Churches,  2  Samdf,  Oh,^  186. 

209.  —  executory  oontraot.  Where  a  ne- 
gotiation is  conducted  by  correspondence,  a 


*  Oppcaod  to  Ihia  doctzine  is  the  earlier  deoUion 
«f  MeCallock  «.  Eigle  Ins.  Co.,  1  Piek.,  281,  whioh 
the  Coait  of  Enron  disapproved  in  rendering  their 
jndgiacnt  in  Hackier  «.  ^th.  See,  also,  Gillespie 
«.  SdmoDston,  11  SumpK^  558.  Mactier  «.  Frith 
b«  been  fi>Uoved,  in  this  State,  in  the  oases  given 
in  the  text;  and  in  Averell  v.  Hedge,  IS  Om^.,  4S4, 
4M;  Hsautean  t.  Incoming  Ins.  Co.,  6  Barr,^  889; 
Lrry  •.  Cohen,  4  0m.^  1 ;  and  its  doctrine  is  now 
geDecatty  aatabliahed.  Bee  Potter  9.  Sandera,  8  J92ir#, 
1 ;  Donlop  v.  ffiggins,  12  «/iir.,  295 ;  S.  C,  1  Bouu 
«<  L.  Oh.  881 ;  Dnncan  «.  Topham,  8  0.  B.^  825; 
Eofh  9. 'Weston,  8  JS^.,  54;  l^yloe  v.  Merchants' 
Fire  Ins.  Co.,  9  Bdw.  (  U,  S,\  890 ;  Chiles  «.  Nelson, 
7  Z^na,  281;  Stocken  «.  CoUen,  nM.  db  W.,  515; 
mMoa  9.  Henshaw,  4  IF%^.,  285 ;  Beokwith  v, 
Cbeevw,  1  Ibd.  (iT.  ^.),  41 ;  Falls  v.  Galther,  9 
iWl  {AU,)y  605. 


proposal  of  an  executory  contract,  accepted 
by  a  letter  sent  by  mall,  is  binding  upon  the 
party  to  whom  the  letter  of  acceptance  is  ad- 
dressed, from  the  time  of  deposit  of  the  letter 
in  the  post-office,  although  by  accident  the 
letter  never  in  fieust  reached  such  party.  [6 
Wend.,  108;  1  Bamw.  &  A.,  681;  4  Paig^, 
17;  12  Oonn.,  424;  5  Barr.,  889;  4  Geo.,  1; 
12  Jur.,  295.]  Pt.  of  Appeals^  1854,  Vassar  «. 
Camp,  11  K  Y,  (1  -ffam.),  441;  affirming 
S.  0.,  14JSar6.,  841. 

206.  Expressions  in  the  correspondence  re- 
lating to  the  exiJectation  of  the  party  making 
the  proposal,  tiiat  he  shall  receive  prompt 
notice  of  its  acceptance,  are  not  to  be  con- 
strued as  a  stipulation  that  the  contract  is  to 
take  effect  only  on  his  receiving  actual  notice, 
if  they  may  naturally  be  understood  to  mean 
only  an  expression  of  what  he  intended  to  do 
when  he  should  receive  notice.    lb. 

207.  Direotion  as  to  shipping.  One  party 
wrote  to  the  other,  offering  him  a  joint  inter- 
est in  certain  cotton,  if  he  would  give  notice 
of  acceptance  immediately  on  the  receipt  of 
the  letter,  and  the  other  immediately  answer- 
ed, accepting  the  offer.  EeW^  that  the  con- 
tract was  complete,  and  that  a  request  con- 
tained in  -  the  letter  of  acceptance,  that  the 
goods  be  marked,  and  the  buyers  advised  of 
shipment,  was  not  a  condition  of  the  contract, 
but  merely  directory.  Olumoery^  1882j  Bris- 
ban  Q.  Boyd,  4  Faige,  17.  Followed  in  Clark 
w.  Dales,  20  Barb.,  42. 

208.  Xnqniry  as  to  remittanoe.  The  de- 
fendants offered,  by  letter,  to  furnish  plaintiff 
with  flour,  specifying  quantity,  quality,  time 
of  delivery,  and  price.  This  proposal  was  im- 
mediately answered  by  the  plainti£&,  in  these 
words:  ^^  We  will  take  the  boat-load  of  flour, 
as  per  your  proposition  of  the  80th  inst.^ 
Adding  ^^  please  say  to  us  how  we  shall  re- 
mit.^' Eeld,  that  this  was  a  dear  and  unqual- 
ifled  acceptance  of  the  proposal,  and  that,  as 
soon  as  the  plaintiffs  letter  had  gone  beyond 
their  control,  the  barg^  was  complete,  and 
mutually  obligatory.  The  inquiry  as  to  remit 
ting  was  not  a  qualification  of  the  acceptance 
[6  Wend.,  108;  4  Paige,  17;  14  Barb.,  841; 
Story  on  Cent,  §  884.]  Suprme  OU,  1855, 
Clark  V,  Dales,  20  Barb.,  42. 

209.  A  letter  refening  to  a  provions  ver- 
bal prapoaeHf  stating  its  terms  according  to 
(he  understanding  of  the  writer,  and  accepting 
them,  and  adding  a  request  to  the  party  to  whom 
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Intapntiitioii---€taii0nl  Biles. 


it  is  addressed,  that  he  ^^  aolmowledge  the  ac- 
ceptance of  the  above,"  does  not  constitute  a 
contract,  but  a  proposal  for'  a  contract.  Ct. 
of  Appeals^  1869,  Hough  ft.  Brown,  19  K.  7. 
(6  Smith),  111. 

210.  The  defendant  wrote  to  the  plaintiff's 
agent,  saying,  **  Yon  have  my  consent  to  make 
the  road,  on  certain  conditions,  which  I  be- 
lieve are  perfectly  understood  between  us,  bnt, 
lest  there  should  be  some  misunderstanding,  I 
will  state  what  I  expect  and  require  to  be  done 
in  eomideration,^^  &o. 

Held,  that  the  evidence  of  assent  on  the 
part  of  the  defendant  was  conclusive;  and 
the  agreement  was  binding  on  him.  Supreme 
a,  Sp.  r.,  1858,  New  York  &  N.  H.  R.  R.  Co. 
f>.  Pixley,  19  Barb.,  428. 

211.  Provision  for  fortherajwnranoe.  The 
fact  that  the  agreement  sued  on  contemplated 
a  further  agreement,  merely  for  further  assur- 
ance, does  not  preclude  the  plaintiff  from  a 
recovery  upon  it,  where  it  in  itself  suflSoiently 
defines  the  rights  of  the  parties ;  and  the  plain- 
tiff's allegation  of  performance  of  all  condi- 
tions, includes  the  fulfilment  of  any  necessary 
act  in  relation  to  the  contemplated  new  con- 
tract N.  F.  Superior  Ct,  1867,  Rowland  «. 
Phalen,  1  Boew.,  48. 

212.  Part7  not  named.  A  sealed  agree- 
ment purporting  to  be  between  A.  and  B., 
concluded  with,  "we  bind  ourselves,"  &c., 
and  was  signed  by  A.,  then  by  C,  who  added 
^*  as  security"  to  his  signature,  and  subsequent- 
ly was  signed  below  that,  by  B.  Held,  that  C. 
was  bound  as  surety  for  A.  He  could  not  be 
surety  for  B.,  for  B.  had  not  signed  when  C. 
did.  Supreme  Ct,  1881,  Thomas  «.  Gumaer, 
7  Wend.,  48.  But  compare  Parker  v.  Bradley, 
2  HiU,  684. 

213.  It  is  not  necessary  to  insert  the  name 
of  an  obligor  in  the  body  of  the  instrument. 
[7  Cow.,  484.]  Supreme  Ct,  1881,  Thomas  v. 
Gumaer,  7  Wend.,  48. 

214.  Mere  consent  That  signature  by  one 
not  named  as  a  party  may  be  taken  to  mean 
mere  consent,  where  the  words  of  the  conclu- 
sion do  not  purport  to  bind  all  the  signers. 
[10  Johns.,  99 ;  6  Cow.,  170.]    lb. 

214  a.  Terns  of  sale  pinned  to  the  leaf  of 
an  auctioneer's  sale-book, — Held,  to  be  physio- 
ally  connected,  so  as  to  constitute  one  instru- 
ment   Tallman  o.  FrankUn,  14  IT.  F.,  684. 

As  to  what  Statutes  constitute  a  contract| 
•ee  Constitutional  Law,  60-68, 79. 


As  to  consent  of  Taxpayeis  to  a  contract 
of  municipal  corporation,  see  Oonbtitutional 
Law,  79. 

V.  Intebpbbtation.  ' 
1.  General  Bulee, 

215.  Connected  instruments  to  be  inter- 
preted together.  Several  instruments  or 
deeds  of  the  same  date,  between  the  same 
parties,  and  relating  to  the  same  subject,  may  be 
construed  as  parts  of  one  contract.  Supreme 
Ct.,  1799,  Jackson  v.  Dunsbagh,  1  Johne.  Cos., 
91 ;  1818,  Stow  v.  Tiffk,  16  Johm.,  468 ;  1829, 
Jackson  v.  McZenny,  8  Wend.,  288;  Chan- 
cery, 1829,  Van  Home  «.  Crain,  1  Paige,  466 ; 
1882,  Hills  «.  Miller,  8  Id.,  264.  And  see 
Wilson  f).  Troup,  2  Cov).,  196,  218 ;  Cornell  v. 
Todd,  2  Dm.,  180 ;  Hull  v.  Adams,*  1  HiU, 
601 ;  Howe  «.  Woodruff,  21  Wend.,  640 ; 
Rawson  v.  Lampman,  6  7^.  F.  (1  Seld.),  466. 
And  see  AssioNMXirr  (for  Benefit  of  Credit- 
ors), 61. 

216.  Bat  not  for  the  purpose  of  avoiding 
one.  Two  instruments,  executed  by  the  same 
parties,  in  relation  to  the  same  subject-matter, 
though  bearing  the  same  date,  are  not  to  be 
construed  as  one,  for  the  purpose  of  invalidat- 
ing one  of  them,  unless  it  is  shown  that  they 
were  both  executed  at  the  same  time,  and 
were  a  part  of  the  same  transaction.  Supreme 
Ct.,  1868,  Mann  v.  Witbeck,  17  Barb.,  888 ; 
and  see  Ogden  o.  Barker,  18  Johns.,  87. 

217.  E3q)Ianation  of  assignment  A.  ex- 
ecuted transfers  of  various  securities  to  B., 
and  gave  him  a  sealed  bond  for  the  payment 
of  money,  reciting  that  the  transfers  were 
collateral  to  the  bond,  and  also  signed  a  letter 
to  B.,  stating  that  the  bond  and  transfers 
were  in  fact  intended  as  security  for  a  loan  of 
B.^s  obligations.  The  transfers,  bond,  and 
letter  were  delivered  at  the  same  time.  Held, 
that  they  must  be  construed  together,  to  show 
the  contract  between  the  parties.  A.  V.  Chan. 
Ct,  1846,  Shaw  f>.  Leavitt,  8  San^.  Ch.,  168. 

218.  Gkiaranty.  A  letter  of  credit,  and  a 
guaranty  subjoined,  may  be  taken,  in  con- 
struing the  guaranty,  as  forming  one  instru- 
mentt  [8  Johns.,  86;  10  Wend.,  218;  18  Id., 
114.]     Ct.  of  Appeals,  1860,  Union  Bank  i>. 


*  This  case  was  reversed,  on  the  ground  that  the 
evidence  offered  did  not  go  to  contaradict  the  con- 
tract   Adams  «.  Hall,  2  Dm.,  896. 

t  But  see,  to  the  contrary,  Draper  v.  Snow,  SO  if.  T, 
(6  Smith),  881 ;  affirming  S.  C,  6  I>uer,  669. 
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Coster,  3  JT.  Y.  (8  Com»t\  208;  affinning 
S.  0.,  1  Smutf,y  668. 

219.  ^Where  a  guaranty  is  written  by  a  third 
person  beneath  a  promissory  note,  and  deliv- 
ered with  it  npon  a  previous  agreement,  the 
note  sod  gnaran^  are  not  .the  same,  bnt  dif- 
ferent and  distinct  oontraots.  Cft.  of  Appeals^ 
195S,  Brewster  v.  Silence,  8  If.  Y.  (4  3eld.\ 
207;  a  P.,  Supreme  Ot,^  Sp.  T.,  1851,  De 
Bidder  «.  Sdhermerhom,  10  Barh.^  688 ;  over- 
roHng  ^os  e.  Thomas,  4  JSbw.  Pr^  48. 

XKX  Qoflxanty  by  aama  party.  An  as- 
agmoent  of  a  dhose  in  action  and  a  gaaranty 
thereof  ezeonted  at  the  same  time  by  the  as- 
agnor,  are  to  be  oonstraed  together.  Supreme 
Ct.^  1851,  Hanford  e.  Rogers,  11  Barb.,  18. 

221.  A  daad,  and  a  bond  and  mortgage 
ezeeated  by  the  grantee  to  seonre  purchase- 
money,  bearing  the  same  date,  are  to  be  con- 
strned  together  as  one  instrament.  Supreme 
Ctn  1854,  Pepper  e.  Haight,  20  Barb,,  429. 

22X  A  leaaab  and  an  agreement  Indoraed 
thcreoQ,  being  executed  at  the  same  time,  and 
relating  to  the  same  subject-matter,  will  be 
eosstroed  together  as  one  instrument.  [1 
Johns.  Oas.,  91.]  Cfhanceryy  1829,  Yan  Home 
iL  GMn,  1  Paige^  455. 

223L  Several  anbecriptiOQ-iMipen,  signed 
Vy  ^fEerent  partiee,  for  stock  in  a  corpora- 
liofi, — Sialdy  to  be  taken  together  as  one  in- 
Rruneat.  lAke  Ontario,  &c,  R.  R.  Ck>.  «. 
Maam,  16  Jf.  Y.  (2  Smith),  451. 

224.  DUteent  antqeot-matter.  Where 
deeds  do  not  refer  to  each  other  nor  relate  to 
the  same  snbject-matter, — e,  ^.,  where  they 
convey  separate  parcels  of  land, — they  are  not 
to  be  eonetnied  together,  but  each  must  stand 
by  HbM  Supreme  Ct.,  1846,  OomeU  e.  Todd, 
2  2^180. 

22Sl  Sealed  and  nnaealed.  Plaintiff  gave 
a  sealed  release  to  one  of  two  jointly  liable,  in 
eoosideration  that  the  other  give  an  unsealed 
agreement  that  his  own  liabUity  should  not 
be  impaired  by  the  release,  ffeldy  thai  the 
agreement  was  not  admissible  to  vary  the  ab- 
eolute  legal  effect  of  the  release  in  discharging 
both.  PlaintifTs  remedy  against  the  defend- 
ant who  gave  such  agreement,  must  be  on  that 
sgreementb  Supreme  Ct.y  1841,  Bronson  e. 
Fitxhugh,  1  HiU,  185. 

226k  Xualiiunent  referring  to  prior  inatm- 
aaaot  Where  two  instruments,  relating  to 
the  same  matter,  are  executed,  though  on  dif- 
ierait  days,— e.  g^  an  assignment  for  credit- 


ors, and  a  subsequent  release  by  creditors, — 
if  the  latter  refers  to,  and  is  based  upon  the 
former,  they  should  be  read  together,  and 
general  words  used  in  the  latter  may  be  re> 
stricted  so  as  to  conform  to  the  intention 
manifest  fh>m  both.  Gt  of  Appealt,  1848, 
Ooddington  e.  Davis,  1KY.(1  OomeU),  186 ; 
afSrming  8.  0.,  8  Den.,  16. 

227.  That  a  writing  connected  with  and  re 
ferred  to  in  a  contract,  is  a  part  of  tlie  con 
tract.  Rogers  e.  Kneeland,  10  Wend,,  218 ; 
affirmed,  18  Id.,  114. 

22a  Ihdcnaement  of  troatee'a  oonaent  A 
sealed  agreement,  purporting  to  be  the  con- 
tract of  a  husband  and  wife,  and  her  trustee, 
for  the  sale  of  her  land,  was  executed  by  the 
husband  and  wife  only  qu  the  one  part,  and 
the  trustee  indorsed  thereon,  under  seal,  an 
agreement  to  perform  as  trustee.  HM,  that 
the  two  instruments  were  to  be  construed  as 
one,  and  that,  as  the  wife  had  a  distinct  inter- 
est, an  action  against  the  vendee  must  be 
brought  by  the  three.  Supreme  OU,  1889, 
Smith  e.  Tallcott,  21  Wend.,  202. 

229.  IndorMment  on  oontraot  fixr  aalei 
The  titie  to  a  farm  being  in  controversy  be- 
tween B.  and  H.,  they  agreed,  in  writing, 
that  it  should  be  sold  at  auction  or  private 
sale;  B.  to  be  allowed  $10  per  acre  of  the 
price,  as  an  equivalent  for  his  release  of  all 
claims  upon  it.  Subsequently  they  indorsed 
on  the  contract  an  <|greement,  that  the  price 
R.  was  to  pay,  and  H.  to  receive,  £:>r  the  farm 
of  H.,  was  to  be  |40  per  acre.  Held,  that  the 
two  instruments  were  to  be  read  together, 
that  the  indorsement  was  subject  to  the  pro- 
visions of  the  within  instrument,  and  that  R. 
was  to  pay  $80  per  acre.  Supreme  Gt.,  1820, 
Yan  Hagen  e.  Yan  Rensselaer,  18  Jokne.,  420. 

230.  Bond  under  order  of  oomrt  A  bond 
given  in  pursuance  of  a  decretal  order,  is  to 
be  construed  together  with  the  order,  and 
general  words  of  the  bond  are  restrained  by 
the  terms  of  the  order.  Supreme  Ct.,  1826, 
Elmendorf  e.  Lansing,  5  Gow.,  468. 

231.  Statutory  oontraot  Where  a  statute 
directs  a  contract  to  be  made,  it  means  a  con- 
tract subject  to  the  same  rules  and  construc- 
tion as  other  contracts  of  the  same  natdra 
[2  Oai.,  61.]  Ghaneery,  1814,  Phillips  e. 
Thompson,  1  Johru.  Gh.,  181. 

232.  The  nndenrtanding  of  the  partiea  is 
to  be  learned  from  the  terms  of  the  contract, 
if  plain  and  unambiguous.     Gt.  ofAppedU, 
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185a,  WeetcDtt  v,  Thompson,  18^.  T.  (4 
J9mith)y  868. 

233.  The  rights  of  the  parties  mast  in  gen- 
eral be  determined  by  the  language  of  the 
contract.  OL  of  Appeals^  1849,  Norton  v. 
Woodruff  2  K  Y.  (2  Gomat),  168. 

234.  Bffeot  mtuit  be  gtvea  td  everj  part; 
if  reasonably  practicable.  Gt.  of  Appeals^ 
1858,  Ward  «.  Whitney,  8  IT,  F.  (4  8eld.),  442 ; 
1858,  Westcott  •.  Thompson,  18  Wl  Y,  (4 
Smith),  868. 

235.  AmtaigaoaB  claoae.  When  a  clause 
is  capable  of  two  significations,  it  should  be 
understood  in  that  which  will  have  some  op- 
eration, rather  than  in  that  in  which  it  will 
have  none.  [Poth.  on  Obi.,  pt.  1,  oh.  1,  §  1, 
art.  7 ;  2  Com.  on  09nt.,  582.]  Supreme  CU, 
1824,  Archibald  «.  Thomas,  8  Covn.^  284. 

236.  In  interpreting  a  covenant,  the  whole 
oovetumt,  with  its  context,  is  to  be  taken  into 
consideration ;  and  that  is  the  covenant  which 
appears  to  have  been  the  true  intent  and 
meaning  of  the  parties.  If  the  intention  of  liie 
parties  be  doubtful,  that  construction  is  to  be 
adopted  which  is  most  beneficial  to  the  cov- 
enantee. Supreme  CU,  1824,  Marvin  «.  Stone, 
2  Ckno.,  781.  • 

237.  affammatloal  asBse  not  oonclvalve. 
In  a  deed,  as  well  as  in  a  will,  the  grammatic- 
al sense  is  not  to  be  adhered  to  where  a  con- 
trary intent  is  apparent.  Supreme  Gt,  1828, 
Jackson  v.  Topping,  1  Wend,,  888. 

23a  The  intention  of  the  parties,  in  a  con- 
tract of  sale,  must  be  collected  from  the  whole 
instrument ;  and  in  order  to  carry  that  inten- 
tion into  effect  the  literal  import  of  the  words, 
when  inconsistent  with  the  intention  so  as- 
certained, may  be  disregarded.  JT,  Y,  Supe- 
rior Gt.,  1856,  Kelley  t>.  Upton,  6  Du&r,  886 ; 
and  see  Decker  v.  Fui^niss,  8  Id.,  291,  809 ; 
reversed,  S.  C,  14^.  Y  (4  JBTerth.),  611. 

239.  Oeneral  worda  restarained.  The  mat- 
ter in  hand  is  always  presumed  to  be  in  the 
mind  and  thoughts  of  the  speaker,  though  his 
words  seem  to  admit  a  larger  sense;  and 
therefore,  general  words  are  restrained  by  the 
particular  occasion.  Supreme  Gt,  1820,  Van 
Hagen  «.  Van  Rensselaer,  18  Johns,,  420. 

240.  After  an  enumeration  of  particulars, 
general  words  are  to  be  reBti*ained  and  limited 
in  their  operation  to  the  particulars  speci- 
fied. Supreme  Gt„  1826,  Elmendorf  9.  Lan- 
sing, 5  Gow.,  468. 

241.  Transposition  is  not  to  be  resorted  to 


in  construction,  unless  necessary.    Supreme 
Gt.,  1856,  Deyo  o.  Bleakley,  24  Barb.,  9. 

242.  Xbat  wiiatever  may  be  fiedrly  Im- 
piled  from  the  terms  or  language  of  an  in- 
strument is,  in  judgment  of  law,  contained  in 
it.  Rogers  v.  Kneeland,  10  Wend.,  218 ;  af- 
firmed, S.  C,  18  Id^  114.     ^ 

243.  Ciroimifltanoea  under  wbich  con- 
tract was  made.  The  court  may  resort  to 
the  extrinsic  circumstances  surrounding  th« 
transaction,  so  as  to  place  themselves  in  thf 
situation  of  the  parties  whose  language  h 
to  be  construed.  [2  Cow.  &  H.,  1899 ;  Gi^ul 
Evid.,  827.]  Supreme  Gt.,  1847,  Hasbrook  e. 
Paddock,  1  Barb.,  685;  1848,  Doolittle  v. 
South  worth,  8  Id.,  79 ;  and  see  Whittemore 
V.  Sloat,  9  jBow.  Pr.,  817. 

244.  In  construing  a  written  instrument,  it 
is  proper  to  look  at  all  surrounding  circum- 
stances and  the  pre-existing  relation  between 
the  parties.  Gt.  of  Appeals,  1856,  Blossom  9. 
Griffin,  18  iT.  F.  (ZXem.),  569. 

245.  Circumstances  attending  the  execution 
of  an  instrument  may  be  resorted  to  for  aid  in 
the  interpretation  of  its  language,  but  not  the 
declarations  of  the  parties  as  to  their  inten- 
tions. Gt.  of  Appeals,  1858,  Averell «.  Taylor,* 
SeU.  Notes,  No.  2,  28. 

246.  Tbe  written  parte  control  the  printed 
parts.  Gt.  of  Appeals,  1858,  Leeds  e.  Mechan- 
ics' Ins.  Co.,  8  N.  Y.  (4  SeU,),  851 ;  1868, 
Harper  'o.  Albany  Mutual  Ins.  Co.,  17  N.  Y.  (8 
Smith),  194;  N.  Y.  Superior  Gt.,  1849,  Weis- 
ser  9.  Maitland,  8  Sandf,  818 ;  and  see  Jeffer- 
son Ins.  Co.  9.  Cotheal,  7  Wend.,  72. 

247.  Mietake.  The  addition  of  a  &Isity  or 
error  in  a  description  is  not  to  be  allowed  to 
prejudice,  where,  upon  rejecting  it,  sufficient 
particulars  remain  to  designate  with  certainty 
the  object  intended  to  be  described.  The  legal 
question  is :— <x>nceding  a  mistake,  is  the  in- 
tent clear  upon  the  whole  language  employed? 
[Wigr.  on  Ex.  Ev.,  99.]  Gt,  of  Appeals,  1857 
Burr  «.  Broadway  Ins.  Co.,  16  K.  Y,  (2  Smith) 
267. 

24a  If  the  dupUoatee  of  a  contract  dlliist 
— e,  ^.,  in  the  time  of  payment, — the  cop} 
which  is  in  the  defendant's  bands,  and  b> 
which  he  was  governed,  is  to  be  followed  i» 


*  In  Mr.  Seidell's  note  of  this  case,  above  oited 
it  is  stated  that  this  point  was  determined,  but  fron 
his  report  of  the  ease  (8  N.  Y,  (^Setd.),  44),  it  does 
not  appear  that  the  question  was  passed  upon. 
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,  agaiiut  him  for  a  forfeiture  for  non- 
pcrformaooe.     SuprenM  Ot.^  18i9,  Jadd  v.  En- 

atSi  ppttMMl  aereemeiit.  An  agreement 
u  not  to  be  deemed  optional  on  one  part,  be- 
cause the  party  is  not,  in  terms,  bonnd  to  per- 
ftnn,  i£  by  each  an  interpretation,  the  party 
;  to  enforce  it  is  depriyed  of  the  consid- 
obvioiialy  contemplated  for  his  own 
ondertakiiig.  Supreme  Ot,^  1848,  Barton  v. 
MeLettn,6^t^S66u 

2501  At^ceeamnt  signed  by  both,  not  op- 
tkmaL  Where,  in  a  contract  ngned  by  both 
partiea,  one  agrees  to  sell  his  £arm  to  another 
fat  and  in  consideration  of  a  stipulated  price, 
and  a  conyeyanoe  of  land  in  exchange,  a 
promise  on  the  part  of  the  other  to  purchase 
the  farm  and  pay  for  it,  as  the  consideration 
ipsdfiad  ia  clearly  impUed.  [5  Hill,  256.] 
Snpnme  Ct^  Bp.  T.,  1853,  Richards  v.  Edick, 

iriSbrd^aeo. 

2SL  Deacilptton  of  pgramiaea.  In  a  con- 
tzaet  for  tJie  oonyeyanoe  of  real  property,  the 
description  bf  the  premises,  to  which  any 
«fibet  can  be  gi^en,  must  be  either  perfectly 
certain  of  itael^  or  capable  of  being  made  so 
by  a  r^trence  to  something  extrinsic  in  the 
eonkacL  [18  Johns.,  297.]  Lawson  9.  Mead, 
ttSELSD.  SupPn  158 ;  &  0.,  1  Hino.  App.  Gas., 

m. 

282.  That  the  parties  knew  the  localities  or 
psreel  contracted  for,  is  nothing;  the  instru- 
neot  is  the  only  competent  evidence  of  tfieir 
objeei  and  intent  lb.  And  see  Abeel «.  Bad- 
c]iff,18.7bAns.,  296. 

253.  A  contract  for  the  sale  of  lands,  merely 
describing  them  as  so  many  acr6s  of  land 
owned  by  the  vendor,  lying  in  a  town,  county, 
and  State  named,  is  sufficient  in  respect  of 
dsseziption.  [2  Wend.,  652.]  Richsrds  v. 
Idldc,17Air&.,  260. 

asc  ftmiaalfrn  to  escpreea  time.  It  is  a 
gCMTsl  principle  in  the  law  of  contracts,  that 
tlie  time  of  payment  is  part  of  the  contract, 
and  if  no  time  be  expressed  in  the  written 
agreement^  the  law  adjudges  that  the  money 
is  payable  immediately.  So  hM  of  a  promis- 
sory note.  Shtprtme  Ot,,  1811,  Thompson  v, 
,8JbAitf.,  189. 
.  A  contract  to  pay,  generally,  and  with- 
out time  or  terms  spedfied,  creates  a  debt  pay- 
able pnse&tiy,  and  no  previous  call  or  demand 
oc  payment  is  required  to  m|iintain  an  action 
lor^U  recovery.    [Ghltty  on  Con.,  728.]    Ct 


of  AppMh,  1857,  Lake  Ontario,  ^.,  R.  R. 
Co.  e.  Mason,  16  K  T.  (2  dmith),  461. 

256.  AmbignooB  date.  When  a  day  or 
month  is  mentioned  as  antecedent  or  subse- 
quent to  a  contract)  and  the  precise  day  or 
month  is  not  specified,  it  means  the  time  near- 
est to  the  date  of  the  contract  Thus  a  note 
dated  July  16th,  and  payable  immediately, 
with  interest  from  June  1st,  bears  interest 
from  the  preceding  1st  of  June.  Supreme  Ct.^ 
1805,  Whitney  v.  Crosby,  8  Cai.,  89. 

As  to  the  meaning  of  Nezt^  see  Abbitba- 
TioN,  26. 

257.  Relation  back.  A  lease  for  nineteen 
years  and  nine  months,  executed  on  August  1, 
1795,  pursuant  to  a  prior  parol  agreement  made 
May  1st,  for  a  lease  for  twenty  years, — Reld^  to 
relate  back  to  May  Ist,  so  as  to  make  valid  a 
mortgage  made  by  the  lessee  on  May  6th.  Ot. 
of  Brrors,  1807,  Johnson  v.  Stagg,  2  Johns., 
610. 

258.  Payment  on  delivery.  A  contract  of 
sale  for  a  certain  price,  delivery  to  be  by  a 
day  named,  but  without  naming  any  time  for 
payment,  implies  a  promise  to  pay  on  deliv- 
ery. [18  Wend.,  285 ;  7  T.  R.,  121 ;  1  East, 
208;  Bull  N.  P.,  60;  Com.  on  Oont.,  221.] 
Supreme  Ct.,  1841,  Ooonley  v.  Anderson,  1 
mil,  519. 

259.  Time  essential.  Time  fixed  in  a  char- 
ter-party,— Held,  of  the  essence  of  the  con- 
tract.   Weisser  v.  Maitland,  8  Sand/.,  818. 

260.  Reasonable  time.  Of  the  principles 
on  which  a  reasonable  time  is  to  be  fixed  when 
none  is  agreed  on.  Fanners*  Loan  &  Trust 
Co.  V.  Hunt,  16  Barb.,  614 ;  Wiswall  v.  Mc- 
Gowan,  JBTofm.,  125 ;  2  Ba^b.,  270. 

As  to  Compatation  of  time,  see  Tdoe. 

As  to  rules  peculiar  to  Particular  contraots, 
see  the  titles  of  the  various  contracts  and  re- 
lations referred  to,  supra. 

261.  Plaoe  of  delivery.  A  manufacturer 
of  salt  agreed  to  pay  $1,000,  in  salt,  but  no 
place  of  delivery  was  specified.  Held,  that 
he  was  bound  to  deliver  it  at  the  payee's  resi- 
dence ;  and  that  a  provision  in  the  agreement 
that  the  payee  was  to  furnish  the  barrels  to 
pack  it  in  at  the  place  of  manufacture,  did  not 
change,  but  confirmed  this  construction.  Su- 
preme Gt,,  1880,  Goodwin  «.  Holbrook,  4 
Wend,,  Zl*l, 

262.  On  a  promise  to  pay  a  certain  sum  in 
chattels  on  a  day  fixed,  if  no  place  of  delivery 
is  fixed,  the  creditor's  residence  is  the  plaoe 
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of  delivery,  thoxigh  it  is  otherwise  of  a  mer- 
ehant^s  or  manufiaotarer*s  promise  to  pay  on 
demand.    lb. 

26a  A  contract  to  sell  one  boat-load  of  salt 
per  week,  and  deliver  the  same  to  the  par- 
chaser  "in  good  order," — ffeld^  to  contem- 
plate delivery  at  the  pnrchaser^s  place  of  busi- 
ness, not  at  that  of  the  vendor.  Supreme  Gt^ 
1849,  Bronson  o.  Gleason,  7  Barh.^  472. 

264.  On  a  contract  to  deliver  goods,  the 
place  of  delivery,  if  not  named,  is  the  vendee's 
residence,  and  the  contract  cannot  be  varied, 
in  this  respect,  by  an  oral  agreement  made  at  or 
before  the  execution  of  the  writing.  [8  Johns., 
873;  4  Cow.,  462;  6  Id.,  616;  4  Wend.,  818, 
877.]  Supreme  Ot,  1880,  La  Farge  v.  Riokert, 
6  Wend,,  187. 

2.  Farticular  Words  and  Fhraeee. 

265.  Agrea  It  eeenu,  that  the  word 
"agree"  or  "agreement,"  is  not  to  be  under- 
stood as  synonymous  with  promise  or  undertak- 
ing, but,  in  its  more  proper  and  correct  sense, 
as  signifying  a  mutual  contract  on  consideration 
between  two  or  more  parties,  and  implies  a 
oonsideration.  [1  Jur.,  872 ;  6  East,  lO.]  An- 
drews «.  Fontue,  24  Wend.,  286.  But  compare 
Clarke  ©.  Hughes,  18  Barb,,  147. 

26&  Where  it  is  "agreed"  that  A.  shall 
fdmish  articles  at  a  certain  price  to  B.,  there 
is  an  implied  agreement  that  B.  will  accept 
them  and  pay  the  price;  especially  where, 
otherwise,  A.  is  deprived  of  the  consideration 
obviously  contemplated  for  his  own  under- 
taking. Supreme  Cft.,  1848,  Barton  v,  McLean, 
6  mil,  266. 

267.  Apply  to  payment.  An  agreement 
contemplating  the  issue  of  shares  of  stock  to 
be  applied  to  payment  of  interest  due, — Meld, 
to  mean  that  the  stock  was  not  to  be  applied, 
but  sold  and  the  proceeds  applied.  IT,  T.  Su- 
perior Ct,,  1864^  Manice  o.  Hudson  River  R. 
R.  Co.,  8  Duer,  426. 

268.  Aaoeta,  is  equivalent,  in  its  common 
acceptation,  to  property.  2T.  T.  Superior  Ct., 
1848,  Lowber  «.  LeRoy,  2  Sandf,,  202. 

269.  Barrela.  In  a  contract  for  the  deliv- 
ery of  salt  in  barrels,  such  barrels  as  are  direct- 
ed by  statute  to  be  used  in  packing  salt  (1  Bm, 
L.  0/1818,  249),  are  intended.  Supreme  Gt., 
1827,  Clark  tJ.  Finney,  7  Gow.,  681. 

270.  Buahel,  in  a  contract  for  sale  of  wheat, 
rye,  or  Indian  corn,  means  not  a  measure  of 
capacity  under  1  Rev.  Stat.,  2  ed.,  618,  §  19, 


but  of  weight  under  1  Id.,  1 40.    Supreme  Ot,^ 
1841,  Milk  0.  Christie,  1  HiU,  102. 

271.  By.  A  contract  to  deliver  "  by"  a  cer- 
tain day  means,  not  on,  but  on  or  before,  the 
day.  Supreme  Gt.,  1841,  Coonley  «.  Ander- 
son, 1  Id.,  619. 

272.  ChoMi  or  thinga  in  aotton,  in  the 
assignment  of  an  insolvent  bank  to  a  receiver 
(under  2  Bee.  Stat.,  464,  §  42;  469,  §  68;  41, 
§  7),  includes  all  rights  of  action  founded  on 
tort,  as  well  as  those  on  contract.  Supreme 
Gt.,  1847,  Gillet  v.  Fairchild,  4  Den.,  80. 

273.  CommiMioiiB  on  sales  and  inveat- 
menta.  An  agreement  by  the  master  of  a 
vessel  for  commissions  for  his  services  on  sales 
and  investments, — Held,  not  to  entitle  him  to 
commissions  on  the  value  of  goods  delivered 
under  the  owner's  directions,  where  no  pro- 
ceeds came  to  the  master's  hands.  Supreme 
Ct.,  1808,  Miller  «.  Livingston,  1  Oai.,  849. 

274.  Cost  price.  An  agreement  by  a  mer- 
chant to  deliver  goods  out  of  his  store,  in  pay- 
ment of  a  debt,  at  twenty-five  per  cent  above 
cost  price,  means  twenty-five  per  cent,  above 
the  price  they  cost  him,  without  reference  to 
depreciation  or  actual  market  value,  at  the 
time  the  goods  are  called  for.  Gt.  of  Appeals, 
1868,  Buck  0.  Burk,  18  N.  Y.  {4.  Smith),  887. 

275.  Convenient  to  pay.  An  agreement 
to  extend  payment  of  a  note  till  it  should  be 
convenient  for  the  maker  to  pay  it,  has  the 
effect  to  postpone  the  time  of  payment  for  such 
period  as,  under  all  the  circumstances  of  the 
case,  shall  be  reasonable.  [21  Wend.,  640.] 
Supreme  Gt,  1867,  Newsam  o.  Unch,  26  Barb.^ 
175. 

276.  Dootor,  in  a  contract  for  services,  pro- 
viding that  sickness  of  the  employee  is  to  be 
proved  by  the  doctor  appointed  by  the  em* 
ployer,  means  simply  a  practitioner  of  physic, 
and  since,  in  this  State,  any  person  may  prac- 
tise physic,  the  employer  may,  in  such  case, 
appoint  an  homoeopathic  physician,  or  any 
one  who  makes  it  his  regular  business  to  prac- 
tise physic.  N.  Y.  Com.  PL,  1866,  Corsi  v. 
Maretzek,  4  E.  D.  Smith,  1. 

277.  Does  selL  "  That  B.  by  these  presents 
does  sell,"  &c.,  imports  a  sale  in  presenti.  Su- 
preme Gt.,  Sp.  T.  (1868?),  Fumiss  c.  Brown,  8 
ffow.  Fr.,  69 ;  K  Y  Superior  Ct,  1854,  Decker 
V.  Furniss,  8  Ihier,  291.  But  on  a  view  of 
other  provisions,  the  instrument  may  still  be 
held  a  mere  executory  contract.  S  C,  14 
JV.  F.  (4  ir«m.),  611.    * 
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27a  FanaOy,  as  used  in  the  grant  of  an  an- 
smty,  if  the  annnitant  shonld  marry  and  have 
a  fvaSij^-^Beld^  to  mean  children.  Chancery , 
l644v  SpeDoer  f>.  Spencer,  11  PaigSy  159. 

279l  Fdr  tiie  aeaaoiL  A  lease  of  bar- 
roomfl,  on  board  of  a  steamboat,  for  the  sea- 
son of  navigation,  implies  an  agreement  on 
t2»  part  of  the  lessor,  that  the  boat  shall  be 
iept  nmning  during  the  whole  season  when 
the  route  is  navigable ;  and  is  broken,  if  the 
boat  is  laid  np  a  part  of  the  time.  Supreme 
«.,  1868,  McOleary  v.  Edwards,  27  Barh.,  289. 

280.  FoirfBit  tends  to  imply  penalty,  not 
Hqmdsted  damages.  Esmond  v.  Van  Benscho- 
ten,  12  Barb,^  866;  Richards  v,  Edick,  17  Id., 
260. 

281.  From.  The  words  ^^from^'  a  day,  are 
to  be  oonstmed  to  indnde  or  to  ezclnde  the 
day  according  to  the  apparent  intention  of  the 
parties  as  gathered  from  the  context,  the 
subject-matter,  and  all  admissible  evidence. 
[Oowp^  714;  2  Pars,  on  Contr.,  176.]  Bu- 
frems  OL^  1856,  Deyor  o.  Bleakley,  24  Barb,,  9. 

282.  ^*  From  liay  1,"  in  a  lease  is  ezolasive, 
BO  that  the  demise  may  properly  be  laid  as  on 
May  1.  Supreme  €t.,  1816,  Doe  «.  Smyth, 
130,%.  N.  P.,  248. 

283.  lYont  and  rear,  in  a  description  of 
pramses,  constraed  to  refer  to  the  sides  not  the 
ends  of  the  lot,  in  a  pecnlia^  case.  McWhorter 
%.  McMahan,  10  Paige,  886. 

284.  Qkv%  implies  transfer  of  title.  Nor- 
ton «.  Woodmff,  2  N,  F.  (2  Cimet),  158. 

28Su  Incooie.  The  words  ^^  until  income 
ehonld  be  realized  from  the  roady '  in  a  con- 
tract respecting  a  railroad, — Held,  to  mean 
profits  over  expenses,  arising  from  the  opera- 
tion of  the  entire  completed  road.  N,  T,  Sit- 
perior  CLy  1854,  Manioc  «.  Hndson  Biver  R. 
B.  Co.,  8  Buer,  426. 

286w  Judicial  decision.  A  contract  to  re- 
pay money,  if  an  instmment  is  held  void  by 
judicial  decision,  does  not  contemplate  a  post- 
ponement of  payment  till  a  decision  of  the 
court  of  last  resort  is  had.  If.  F.  Superior  OU, 
1847,  Wadsworth  «.  Green,  1  Sandf.,  78. 

287.  Just  and  reasonable  compensation, 
in  an  agreement  to  pay  a  solicitor  snch  com- 
pensation for  seryices  rendered  by  him  as 
toch— means  neither  more  nor  less  than  taxa- 
ble costs.  Supreme  Ct.,  1845,  Cnlley  «.  Har- 
denbers^  1  Den.^  508. 

28a  low.  A  power  in  a  mortgage  to  sell 
the  premises,  ^  in  default  of  payment,  in  the 


manner  prescribed  by  law,"  authorizes  the 
mortgagee  to  foreclose  and  sell  according  to 
the  law  which  may  be  in  force  at  the  time 
that  the  power  comes  to  be  executed.  Gt.  of 
Appeals,  1862,  James  v.  Andrews,  Seld.  JS'otes, 
No.  1,  6 ;  S.  C,  1  Liv.  Loab.  Mag.,  147;  affirm- 
ing S.  C,  9ub.  rum.  James  v.  Stull,  9  Barl.,  482. 

289.  Iieave.  That  an  agreement  ^^  to  leave" 
a  partnership,  includes  release  of  good- will. 
Van  Dyke  v.  Jackson,  1  E.  D.  Smith,  419. 

290.  Loan.  As  to  what  may  be  deemed 
money  lent,  within  the  provision  of  an  assign- 
ment, preferring  creditors  for  money  lent. 
Pratt  V.  Adams,  7  Fcnge,  616. 

291.  Maoblneiy,  upon  a  view  of  the  whole 
agreement, — ffeld,  to  embrace  a  steam-en- 
gine and  a  rolling-mill.  Lowber  v.  Le  Roy, 
2  Sancif.,  202. 

292.  May. '  Defendants  agreed  to  sell  and 
deliver  all  the  merchantable  spruce  plank 
"that  they  may  saw,"  during  the  winter. 
Held,  that  they  were  not  bound  to  saw  any, 
but  only  to  sell  what  they  should  choose  to 
saw.  Supreme  Ct,  1856,  Wemple  «.  Stewart, 
22  Barb.,  154. 

293.  Month,  though  in  general  it  means 
lunar  month,  unless  otherwise  expressed,  yet 
when  used  in  bills  of  exchange  and  promissory 
notes,  means  a  calendar  month.  Supreme  Ct., 
1799,  Leffingwell  v.  White,  1  Johns.  Cas.,  99 ; 
and  see  Loring  «.  Hailing,  15  Johns.,  119. 

294.  Na  The  abbreviation  No.,  in  de- 
scribing the  location  of  a  building  in  an  in- 
surance policy,  rejected  because  if  taken  to 
mean  North,  it  would  be  false,  and  if  taken  to 
mean  Number,  it  would  be  unmeaning.  Burr 
V.  Broadway  Ins.  Co.,  16  K  Y.  (2  Smith.),  267. 

295.  Pay  implies  indebtedness.  Lent  v. 
Hodgman,  15  Ban'l.,  274. 

298.  Payment  implies  money,  not  exchange 
or  compromise,  or  accord  and  satisfaction. 
N.  F.  Superior  Ct.,  1854,  Manice  c.  Hudson 
Biver  B.  B.  Co.,  8  Duer,  426. 

297.  Private  expenses.  Plate,  musical  in- 
struments, carriage  and  horses,  and  the  whole 
furniture  of  a  house,  are  not  within  the  per- 
mission granted  by  articles  of  partnership  to 
withdraw  the  funds  of  the  house  only  when 
necessary  for  private  expenses.  Chancery, 
1815,  8toughton  v.  Lynch,  1  Johns.  Oh.,  467. 

298.  Proceed  to  sea,  in  a  seaman^s  bond. 
See  Woodside  v.  Pender,  2  E.  D.  Smithy  890; 
Backman  ^.  Hanson,  2  Id.,  891. 

299.  Profits.    A  contractor  for  the  con- 
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fitruotiou  of  a  highway,  agreed  with  another 
person  to  share  the  profits.  Eeld^  that  a  vol- 
untary sabscription  by  the  inhabitants  of  the 
neighborhood  to  assist  them  in  the  work,  was 
to  be  included  in  the  profits.  Supreme  Ct.j 
1818,  Muzzy  v.  Whitney,  10  Johm.^  226. 

300.  Protest,  in  a  letter  by  the  indorser  of 
a  note  waiving  necessity  of  protest — means 
demand  and  notice,  not  the  official  certificate 
)f  the  notary.    Ot,  of  Appeals^  1 848,  Oodding- 

ton  «.  Davis,  1  If.  T.  (1  C(ymt.\  186;  affirm- 
ing S.  C,  8  Den.,  16. 

301.  ParcbaBed.  Defendant  agreed  to  pur- 
chase of  plaintiff  at  a  certain  discount,  all 
the  notes  of  a  certain  bank  that  B.  should 
purchase  and  deliver  to  him  y^ffeld,  that 
notes  pledged  with  defendant,  by  a  third  per- 
son, were  not  purchased,  within  the  meaning 
of  the  agreement  jV.  Y.  Superior  Ct,  1829, 
Smith  t>.  Spies,  2  Ball,  477. 

302.  Recovered,  in  an  agreement  contem- 
plating litigation,  does  not  mean  recovery  by 
judgment  alone,  but  includes  moneys  repaid 
by  a  party  submitting  to  the  judicial  declara- 
tion of  the  principle  which  should  govern  such 
case.  N.  T.  Superior  Ot.,  1865,  Ogden  «.  Des 
Arts,  4  Duer,  276;  and  compare  Wood  v. 
Young,  5  Wend.,  620. 

303.  Redeem.  The  reservation  of  a  privi- 
lege to  redeem  in  a  defeasible  contract,  does 
not  necessarily  imply  that  it  is  a  mortgage. 
V.  Chcvn.  Ct.,  1888,  Robinson  v.  Cropsey,  2 
Jgatr.,  188;  affirmed,  S.  C,  6  Paige,  480. 

304.  Repair.  A  covenant  to  repair,  in- 
volves the  obligation  to  rebuild,  if  the  struc- 
ture is  removed  without  the  fault  of  the  cove- 
nantee ;  and  this  rule  is  not  confined  to  cases 
between  landlord  and  tenant.  Gt.  of  Appeals, 
1848,  Beach  «.  Grain,  2  K  Y.  (2  CovMt.\  86 ; 
affirming  S.  0.,  2  Barb.,  120. 

305.  Bee  yon  out  A  promise  to  see  one 
out  in  it, — HtilA^  to  mean  to  indemnify. 
Brewster  «.  Countryman,  12  Wend.,  446. 

306.  Seeking  sattafiaction.  A  covenant 
by  a  mortgage-creditor,  not  to  seek*  satisfac- 
tion of  the  debt,  except  what  could  be  ob- 
tained by  means  of  the  mortgage,  is  broken 
by  suing  on  the  bond.  Supreme  Ct.,  1880, 
Hustons  V.  Winans,  5  Wend.,  168. 

307.  Settle.  A  promise  to  settle  a  liqui- 
dated and  undisputed  demand,  is  a  promise  to 
pay  it.  Supreme  Ot.,  1882,  Rnkerton  v. 
Bailey,  8  Wend.,  600 ;  1847,  Stilwell«.  Ooope, 
4  Den.,  226. 


30&  Take  is  equally  applicable  to  an 
agreement  to  become  bailee  as  to  become 
purchaser.  Norton  «.  Woodruff  2  JV.  Y.  <2 
Oomet),  158. 

309.  Ton,  when  use^  in  a  contract,  without 
explanation,  means  2,000  lbs.  [1  Rev.  Stat., 
609,  §  85.]  Ohancery,  1841,  Many  c.  Beek- 
man  Iron  Co.,  9  Paige,  188. 

310.  Twenty-five  per  cent  of  cost  An 
agreement  to  deliver  goods  at  "twenty-five 
per  cent,  of  the  cost  price" — construed  to 
mean  twenty-five  per  cent  above  cost  price. 
Buck  D.  Burk,  18^.  Y.  {A:  Smith),  887. 

311.  Within  inatnunent  An  extension 
of  a  lease,  and  modification  of  its  terms,  was 
made  by  an  indorsement  upon  the  instrument, 
and  subsequently  another  indorsement  was 
made,  purporting  to  extend  "the  within  lease." 
Held,  that  it  referred  to  the  first  indorsement. 
K  Y.  Superior  Ot.,  1848,  Cram  c.  Dresser,  2 
Sandf.,  120. 

For  Other  caaea  of  the  interpretation  of 
words,  see  Definitions;  and  Stattttes,  tit  In- 
terpretation. 

8.  GondiiAom. 

312.  No  technical  worda,  or  order  of 
words,  are  requisite  to  make  a  condition  pre- 
cedent or  subsequent,  but  it  depends  on  the 
good  sense  and  plain  understanding  of  the 
contract,  and  the  acts  to  be  performed.  Su- 
preme Ct.,  1807,  Barruso  «.  Madan,  2  Johns., 
145 ;  and  see  Cunningham  o.  Morrell,  10  Id., 
208. 

313.  N6  precise  technical  words  are  re- 
quired to  make  a  stipulation  in  a  deed  or  con- 
tract precedent  or  subsequent.  The  prece- 
dency of  conditions  depends  not  upon  the 
order  of  the  clauses,  but  upon  the  order  of 
time  in  which  the  intent  of  the  transaction 
requires  their  performance.  Ot.  of  Appeals, 
1861,  Parmelee  «.  Oswego  &  Syracuse  R.  R. 
Co.,  6  y.  Y.  (2  Seld.),  74;  and  see  Grant  v. 
Johnson,  5  K  Y  (1  Seld.),  247. 

314.  The  same  words  may  operate  as  either 
a  condition  precedent  or  subsequent,  accord- 
ing to  the  nature  of  the  transaction,  and  as 
evincing  the  intention  of  the  parties ;  and  are 
to  be  construed  according  to  l^at  intention,  to 
be  collected  from  the  instrument  [1  T.  R., 
688;  6  Id.,  665.]  Supreme  Ot.,  1854,  Selden 
V.  Fringle,  17  Barb.,  458. 

315.  General  rnlea.  When  mutual  coven- 
ants go  to  the  whole  consideration  on  both 
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adefi,  they  are  mntnal  conditions,  the  one 
^^oedent  to  the  other;  bnt  when  the  cov^ 
enants  go  to  only  a  part  of  the  consideration, 
then  a  remedy  ties  on  the  covenant  to  recover 
damsfes  for  a  breach  of  it,  bnt  it  is  not  a  con- 
dition jireoedent.  Supreme  Ct,^  1854,  Pepper 
«.  Esight,  20  Ba/rb.^  429.  Compare  Grant  «. 
Johaaon,  5  Id^  161 ;  reversed,  8.  0.,  6  -ST.  Y. 
(1  SeUL\  347 ;   McOnllongh  v.  Cox,  6  Ba/rb,^ 

316.  'Where  mntoa]  covenants  go  only  to  a 
part  of  the  consideration,  and  a  breach  of 
that  part  may  be  paid  for  in  damages,  the  de- 
fendant may  not  set  it  np  as  a  condition  pre- 
cedent. The  covenants  in  snob  case  are  to  be 
regarded  as  independent  [1  H.  Black.,  278, 
Q.;  6  T.  $.,  570;  1  Sannd.,  320,  note  0.]  Su- 
preme  Ct^  1810,  Bennet  t>.  Pixley,  7  Johns.^ 
249. 

317.  That  a  covenant  which  goes  to  part 
gdIj  of  the  consideration,  thongh  the  consid- 
eration IS  divisible  in  its  own  nature,  or  a  part 
of  it  has  been  received,  is  not  necessarily  in- 
dependent. Grant  v.  Johnson,  5  2r,  Y,  (1 
&WL),  247. 

31A.  —  sfmnltaiieoiiB  acta.  "Where  there 
are  mntoal  agreements  of  the  parties,  the 
*iung  to  be  done  by  the  one  being  the  con- 
sideration of  the  thing  to  be  done  by  the 
other,  and  both  are  to  be  performed  at  the 
same  tune,  they  are  dependent,  and  neither 
party  can  recover  without  performance,  or  a 
tender  of  performance  on  his  part.  [16  Johns., 
268;  2  Id.,  207;  10  Id.,  266;  12  Id.,  212.] 
SfHfTeme  Ct^  1822,  Parker  «.  Parmele,  20^ 
JoJbi*.,  130;  1888,  Johnson  t>.  Wygant^  11 
Wtnd^  48 ;  1845,  Morris  ».  Sliter,  1  i>«i.,  69 ; 
1846,  Wimams  9.  Healey,  8  Id.^  868. 

319L  Mere  readiness  to  perform  in  stich 
case  is  not  enough.  Sujpreme  Ot.^  1822,  Parker 
r.  Parmele,  20  John$.^  180 ;  1888,  Johnson  0. 
Wygant»  11  Wend^  48 ;  1846,  Williams  v,  Hea- 
ley, 3  Den^  868. 

320.  Aots  not  afmnltaneoiiB.  Where  it 
appears  from  the  terms  of  the  agreement,  or, 
the  nature  of  the  case,  that  the  things  to  be 
done  were  not  concnrrent,  but  that  the  per- 
fonnance  hy  one  party  was  to  precede  that  of 
the  other,  then  he  who  was  to  do  the  first  act 
may  be  sued  on  his  default,  although  nothing 
has  been  done  or  offered  by  the  other.  Sit- 
prems  Ct.^  1809,  West  v.  Emmons,  5  Johns,^ 
179 ;  18S2,  Slocnm  v.  Deepard,  8  Wend.^  615 ; 
1845,  Morris  v.  Sliter,  1  Den.,  59 ;  1846,  Wil- 


liams «.  Healey,  8  /i.,  868 ;  and  see  Northrup 
t>.  Northrup,  6  (7(w.,  296 ;  Parker  v,  Parmele, 
20  Johns.,  180. 

321.  Thus,  where  it  is  agreed  that  upon  the 
vendor's  giving  a  deed,  the  vendee  is  to  give  a 
purchase-money  mortgage,  mere  readiness  to 
execute  the  mortgage  is  sufficient  to  maintain 
an  action  for  the  vendor's  failure  to  convey. 
Supreme  Ot.,  1809,  West  v.  Emmons,  5  Johns. 
179.  Compare  Williams  v.  Healey,  8  Den. 
868. 

322.  Under  an  agreement  that  after  the 
purchaser  shall  have  paid,  &o.,  the  vendor 
shall  convey,  payment  and  conveyance  are  not 
to  be  concurrent,  but  the  vendor  may  have  a 
reasonable  time,  after  payment,  to  convey. 
[11  Wend.,  48;  6  Cow.,  18  ;  7  Id.,  58.]  .9^ 
preme  Ct.,  1845,  Morris  v.  Sliter,  1  Den,,  59. 

323.  When  a  day  is  appointed  for  the  pay- 
ment of  money,  ^.,  and  the  day  is  to  happen 
c^fter  the  thing  which  is  the  consideration  is 
to  be  performed,  no  action  for  the  money  can 
be  sustained  without  averring  performance. 
[1  Saund.,  820,  h.]  Ct.  0/ Appeals,  1851,  Grant 
V.  Johnson,  5  ^.  F.  (1  Seld.),  247. 

324.  If,  by  the  terms' of  the  contract,  the 
money  is  to  be  paid  by  a  day  certain,  and 
which  is  to  happen  before  the  performance 
of  the  service-,  or  by  a  day  certain,  and  there 
is  no  day  certain  for  the  performance,  the  per- 
formance is  not  a  condition  precedent,  and  the 
party  may  sue  for  the  money  without  show- 
ing performance.  [10  Johns.,  208.]  Supreme 
Ct,  1854,  Selden  v.  Pringle,  17  Barb.,  458. 

325.  If  the  contract  contemplates  complete 
delivery  before  the  last  payment,  the  delivery 
is  a  condition  precedent,  although  part  pay- 
ment was  agreed  to  be  made  and  was  made 
before  delivery.  Supreme  Ct.,  1858,  Evans  v. 
Harris,  19 -BawJ.,  416. 

326.  A  contract  for  the  sale  of  lands  was 
made  in  August,  1845,  by  which  the  purchaser 
covenanted  to  pay  $950— $200  in  April,  1846, 
$200  in  April,  1847,  and  the  residue  in  two 
annual  payments  thereafter ;  and  the  vendor 
covenanted  to  deliver  possession  in  Novemlier, 
1845,  and  give  a  deed  in  May,  1846.  Beld, 
that  the  delivery  of  the  deed  was  a  condition 
precedent  to  the  payment  of  the  second  in- 
stalment, and  that  the  plaintiff  could  not  re- 
cover that  instalment  without  having  tendered 
a  deed.  Ct.  of  Appeals,  1851,  Grant  v.  John- 
son, 5  K.  Y.  (1  Seld.),  247 ;  reversing  S.  C, 
6  Barb.,  161;  and  6 /<«.,  887. 
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327.  The  purchaser's  acceptance  of  posses- 
sion, nnder  such  a  contract,  does  not  render 
his  covenant  to  pay  instalments  dne  subse- 
qnent  to  the  time  for  delivery  of  the  deed,  in- 
dependent of  that  of  the  vendor  to  deliver  the 
deed.  The  covenant  to  pay  such  instalment 
goes  to  the  whole  consideration  on  the  other 
side,  and  depends  npon  it.    Ih, 

32a  In  an  agreement  for  sale  of  land,  the 
consideration  was  to  be  paid  in  instalments, 
and  when  $2,000  of  the  price  was  paid,  the 
vendor  was  to  give  deeds  of  certain  parts  and 
receive  bonds  and  mortgages.  He  further 
agreed  to  see  that  a  street  was  opened.  At 
the  expiration  of  the  term  of  the  contract,  the 
payments  being  fiilly  complied  with,  he  was 
to  convey.  Held^  that  he  was  not  bound  to 
open  the  street  until  full  payment  of  the  con- 
tract  price.  Supreme  Ct,y  1858,  Farmers'  Loan 
&  Trust  Oo.  «.  Hunt,  16  Barh,  614. 

329.  Where  all  of  several  inatalmentB 
have  become  due.  Where,  in  a  contract  for 
sale  of  lands,  the  purchase-money  is  payable 
in  instalments,  and  the  deed  deliverable  on 
payment  of  the  last,  and  the  purchaser  makes 
default  in  all  the  payments,  the  cause  of  ac- 
tion  for  the  purchase-money  is  single  and  en- 
tire, and  the  vendor  cannot  recover  without 
proving  an  offer  before  suit  to  convey  the 
land  on  receiving  the  price.  In  such  case, 
when  the  last  instalment  becomes  due,  the 
payment  of  the  whole  of  the  purchase-money 
and  the  conveyance  of  the  land  become  de- 
pendent acts.  Ct,  of  Appeals^  1855,  Beecher 
t>.  Oonradt,  18  iT.  F.  (8  Kern.),  108. 

330.  If  covenants  are  once  established 
to  be  Independent^  they  continue  so  through- 
out, although  the  plaintiff  covenanted  to  do 
certain  acts  intermediate  to  the  performance 
of  the  different  acts  to  be  done  by  the  defend- 
ant.* [2  H.  Blacks.,  889;  2  Johns.,  272.] 
Supreme  Gt,^  1809,  Wilcox  v.  Ten  Eyck,  5 
Johns,,  78. 

331.  It  was  agreed  between  defendant  and 
plaintiff  that  defendant  should  pay  the  plain- 
tiff for  completing  the  whole  of  certain  work, 
a  certain  sum  to  be  paid  on  or  before  a  day 
fi^ed,  in  instalments,  as  the  work  progressed. 
Held,  that  the  covenants  were  dependent,  and 


*  It  seeniB  thtt  (his  role  is  not  to  be  followed, 
■inoe  the  cases  on  the  aathority  of  which  it  was 
placed  have  been  overruled  in  Cunningham  v,  Mor- 
rell,  10  Joh$u.,  208;  Evans  v,  Harris,  19  Barb^j  416. 


that  plaintiff  could  not  recover  the  whole,  with- 
out  full  performance,  nor  an  instalment,  with- 
out ratable  performance.  Supreme  Ct,  1818, 
Cunningham  «.  Morrell,  10  Johns,,  208 ;  limit- 
ing Seers  c.  Fowler,  2  Id,,  272 ;  and  Havens 
V,  Bush,  2  Id.,  887;  followed,  1858,  Evans  v, 
Harris,  19  Ba^b.,  416 ;  see,  also,  Goodwin  «. 
Holbrook,  4  Wend.,  877. 

332.  In  a  baildixig  contract,  the  employer 
agreed  that  for  the  true  and  faithful  perform- 
ance by  the  plaintiff  he  would  pay  $10,000, 
in  specified  instalments,  as  the  building  pro- 
gressed, beginning  with  $1,100,  when  the  ash- 
lar to  the  top  of  the  sill-course  should  be  de- 
livered, and  ending  with  the  last  instalment  of 
$1,600,  when  the  whole  should  be  completed 
to  the  satisfaction  of  a  committee.  Held,  that 
the  concluding  words  applied  to  the  whole 
stipulation  for  payment,  and  that  performance 
pro  tanto  by  the  plaintiff  was  essential  on 
suing  for  any  one  of  the  prior,  as  it  would  be 
in  a  suit  for  the  last,  instalment.  Supreme  Cty 
1840,  Butler  9.  Tucker,  24  Wend.,  447. 

333.  Szohange  of  lands.  The  agreement 
was  that  defendant  was  to  survey  his  prem- 
ises, exhibit  a  certificate  of  clear  title,  and  ex- 
ecute a  deed  to  plaintiff  on  a  day  named ;  and 
on  the  same  day,  defendant  was  to  exhibit  to 
plaintiff  a  certificate  of  his  title  to  lands  be- 
longing to  him  and  execute  a  mortgage  there- 
on to  secure  the  purchase-money  of  the  lands 
defendant  was  to  convey.  Meld,  that  the  cov- 
enants were  dependent,  and  the  plaintiff  must 
show  that  he  had  exhibited  the  oertifioate  be- 
fore he  could  recover  for  defendant's  feulure 
to  convey ;  though  since  the  amount  of  land, 
and  consequently  the  price,  was  uncertain  till 
after  the  survey,  he  was  not  bound  to  execute 
the  mortgage,  but  must  show  readiness  to  do 
so.  [11  Wend.,  48;  20  Johns.,  180.]  Supreme 
Ot,,  1846,  Williams  «.  Healey,  8  D&n.,  868. 

334.  Sabscxlptlon.  A  peculiar  agreement 
for  the  sale  to  subscribers  of  shares  in  land,  to 
be  vested  in  a  trustee, — Held,  not  to  require 
the  subscription  of  the  whole  number  of  shares 
as  a  condition  precedent  to  the  liability  of  the 
subscribers.  Sandford  «.  Halsey,  2  Den,,  285 ; 
overruling  Sandford  9.  Handy,  26  Wend,,  475. 

335.  Payment  of  nota  The  parties  hav- 
ing a  difference  in  regard  to  their  contract, 
agreed  that  plaintiff  should  go  on  and  com- 
plete the  contract,  and  defendant  should  give 
his  note  for  a  certain  amount,  which  he  ac- 
cordingly gave.    Held,  that  performance  was 
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Dot  a  condition  precedent  to  defendant's  lia- 
bility on  &e  note.  Supreme  Ot.,  1852,  Pratt 
V.  Qnlick,  13  Barb.,  297. 

336l  Agreement  to  seleot  gooda  for  an 
adveutuieu  The  parties  covenanted  that  M. 
should  provide  veBselB  and  fiinds  for  certain 
adTcntores,  and  B.  select  goods,  &o.,  and  the 
toBtnct  should  be  void  if  the  first  expedi- 
tion was  not  sent  ont  by  M.  in  one  month 
from  date,  the  party^  in  default  to  pay  all  dam- 
tges  and  costs,  ffeldy  that  the  covenants 
vere  independent,  and  that  B.  was  not  bonnd 
to  select  goods  before  a  vessel  was  provided 
by  IL  SupretM  Ct.,  1807,  Barmso  v,  Madan, 
%/0knt^  145. 

337.  —  to  fandah,  bairela  to  paok  in. 
Defendant  agreed  to  pay  plaintiff  so  mach 
salt,  the  plaintiff  to  fnmish  barrels  to  pack  it 
in.  Beldj  that  furnishing  the  barrels  was  a 
eon£tion  precedent,  which  most  be  complied 
with  or  distinctly  waived.  Supreme  Ct^  1880, 
Goodwin  v,  Holbrook,  4  Wend,,  877. 

33&.  A  c]iarter-pQrt7  provided  that  the 
charterer  should  be  allowed  for  the  loading 
ud  discharging  of  the  vessel,  ^4ay  days  as  fol- 
Iowb: — to  load,  twenty  days  from  the  12th 
insL,  the  owner  guaranteeing  to  have  the  ves- 
id  ready  by  that  time;"  and  by  a  subsequent 
stipulation,  the  charter-party  was  to  com- 
mence when  the  vessel  was  ready  to  receive 
eugo,  and  notice  thereof  should  be  given  to  the 
chnterer.  MeUd,  that  the  readmess  of  the  ves- 
lel  by  the  day  named  was  a  condition  prece- 
dent to  the  charterer's  liability  to  accept  and 
employ  her,  and  that  the  charter-party  was  to 
oovnmenoe  whenever  notice  was  given  that 
the  vessel  was  ready  to  receive  cargo,  pro- 
vided she  were  ready  on  or  before  the  day 
stipulated.  K  T.  Superior  Ct.,  1849,  Weisser 
«.  Maitland,  8  Saindf.,  818. 

339.  An  agreement  to  let  a  house  for  a 
rent,  to  be  in  part  paid  in  advance,  and  se- 
cority  given  for  the  residue,  the  term  to  com- 
mence at  a  future  day,  is  conditioned  on  pay- 
ment and  security,  and  they  not  being  tendered 
at  the  day,  the  landlord  is  at  liberty  to  rescind. 
Suprtme  Ct.^  1828,  M'Gaunten  «.  Wilbur,  1 

340l  —  to  difloharge  an  obligation.  A. 
coTensoted  to  pay  money  on  a  certain  day, 
and  B.  ooveoanted  that  on  its  being  paid  he 
would  discharge  A.'a  obligation.  Held^  that 
performance  on  A.'s  part  was  a  condition 
precedent,  and  his  covenant  absolute.    Sii^ 


preme  Ct,,  1826,  Northrup  c.  Northrup,  6 
Gow.y  296.  Compare  Johnson  f>,  Wygant,  11 
Wend.,  48. 

Ml.  —  to  obtain  estension  of  lease.  By 
a  sealed  contract,  F.  agreed  to  purchase  of  P. 
the  fixtures  of  a  business-stand,  at  a  price 
specified,  to  be  secured  by  mortgage.  There 
was  a  further  provision  that  P.  should  pro- 
cure an  extension  of  the  lease  of  the  premise 
for  F.  A  subsequent  provision  provided  tha 
the  vendor  might  annul  the  agreement,  if  the 
mortgage  security  which  the  purchaser  was 
to  give  should  prove  defective.  Held,  that 
the  covenant  to  obtain  an  extension  was  inde- 
pendent. Supreme  Ct,  1868,  Pearsoll  o.  Frazer, 
U  Barb.,  6^, 

342.  —  to  pay  for  services.  Under  a  con- 
tract" to  render  services  for  a  salary,  the  sal- 
ary to  be  paid  so  long  as  the  services  are 
rendered,  performing,  or  readiness  and  ability 
to  perform  the  services,  is  a  condition  prece- 
dent to  the  payment  of  the  salary.  Ct.  of 
Errore,  1826,  Dutch  Church  of  Albany  v.  Brad- 
ford, 8  Coui.,  457. 

343.  An  agreement  on  the  part  of  A.  to 
work  for  B.  for  a  certain  term,  and  on  the 
part  of  B.  to  furnish  A.  a  house,  and  pay  him 
80  much  a  month, — Held,  independent;  and 
that  providing  the  house  was  not  a  condition 
precedent.  Supreme  Ct,,  1885,  Betts  v.  Fe- 
rine, 14  Wend,,  219. 

344.  —  to  take  an  assignment.  On  a 
promise  to  take  an  assignment  of  a  judgment 
when  it  should  be  obtained,  no  action  accrues 
until  after  offer  of  an  assignment.  Suprems 
Ct,,  1829,  Payne  9.  Lansing,  2  Wend,,  525. 

345.  —  to  pay  on  a  day  fixed.  A.  agreed 
to  deliver  wheat  at  any  time  after  April  1, 
upon  demand,  and  B.  to  pay  him  the  price  on 
September  1.  Held,  that  the  agreement  to  de- 
liver was  independent ;  and  B.  may  maintain 
an  action  for  its  breach,  upon  a  demand  made 
after  September  1,  without  tender  of  the  price. 
Supreme  Ct,,  1829,  Dox  e.  Dey,  8  Wend,,  856. 

346.  It  does  not  follow  because  the  promise 
on  one  part  is  dependent,  that,  therefore,  th 
other  is.    Thus  in  the  above  case,  the  agree 
ment  to  pay  is  dependent  upon  the  delivery  of 
the  wheat.    1882,  Dey  e.  Dox,  9  Wend,,  129. 

347.  One  party  transferred  his  right  to  a 
growing  crop,  and  covenanted  to  do  certain 
work  on  the  land^  or  pay  damages  for  default; 
the  other  covenanted  to  pay  him  a  certain  sum 
at  a  future  day ; — Held,  mutual  and  independ- 
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<ait  ooYenants.    Supreme  Ct.^  1830,  Tompkins 
«.  Elliot,  6  Wend,,  496. 

348.  —  to  convey  on  payment  of  last 
instalment.  The  reversioner  contracted  to 
oonyej,  on  receiving  the  last  instalment  of 
certain  pnrchase-money; — Held^  that  the  cov- 
enant to  pay  was  independent,  and  the  pur- 
chaser c^nld  not  demand  a  deed  till  the 
whole  was  paid.  Supreme  Ot,  1862,  Clarke 
«.  Hoghes,  18  jR»r&.,  147. 

349.  —  to  give  satiafaotory  notes.  The 
broker,  acting  as  agent  for  both  parties,  signed 
a  memorandum  of  the  contract  of  sale,  pro- 
viding that  the  notes  to  be  given  should  be 
made  satisfactpry  to  the  sellers.  Beld^  that 
giving  the  notes  and  delivery  of  the  goods 
were  to  be  simultaneous,  and  each  the  condi- 
tion of  the  other,  and  thebaic  was  conditional 
on  the  notes  being  satisfactory.  Supreme  Ct,, 
1851,  Draper  o.  Jones,  11  Ba^h,,  268. 

350.  —  not  to  estabUsh  press.  Defend- 
ants sold  a  newspaper  establishment  to  plain- 
tiffs, covenanting  not  to  establish  another  press 
in  the  vicinity,  for  a  certain  time,  in  con- 
sideration of  $9>600,  to  be  secured  in  a  man- 
ner specified  in  the  agreement  HeJd^  that 
the  covenant  to  pay  being  the  only  considera- 
tion for  defendant's  covenants,  the  defendant's 
covenants  were  dependent  on  that,  and  plain- 
tijSs  must  show  performance  before  they  could 
recover.  Supreme  Ct.,  1888,  Dakin  «.  Williams, 
11  Wend,,  67. 

351.  —  to  pay  third  parties.  D.  assigned 
securities  to  M.,  to  be  held  by  him  in  accord- 
ance with  a  contract  drawn  by  D.,  and  exe- 
cuted by  M.  and  his  three  children,  in  which 
it  was  recited  that  D.  had  assigned  the  secu- 
rities to  the  children  of  M.,  and  that  the  mon- 
eys were  to  be  divided  among  them  in  specified 
proportions,  and  they  therein  each  agreed,  in 
consideration  of  the  gift,  to  pay  annually  a 
certain  sum  to  third  parties.  The  securities 
were  delivered  to  defendant,  who,  in  writing, 
acknowledged  that  he  had  received  them  for 
the  benefit  of  the  children  of  M.,  and  the  third 
parties,  and  agreed  to  pay  over  the  moneys  in 
accordance  with  the  agreement.  Meld,  that 
the  transaction  was  a  valid  and  perfect  gift  to 
the  children  of  M.,  and  that  the  agreement  to 
make  the  payments  to  third  parties  was  not  a 
condition  precedent,  but  rested  in  covenant. 
Supreme  Ot.,  1850,  Gilchrist  v,  Stevenson,  9 
Barb.,  9. 

852.  —  to  ke^  daixy.    0.  contracted  with 


M.  that  he  would  keep  twenty  cows,  or  more, 
during  a  coming  season,  for  the  dairy  business, 
and  that  he  would  sell  the  butter  made  from 
them  to  M.,  for  fifteen  cents  a  pound,  which 
M.  covenanted  to  pay.  O.  provided  twenty 
cows  on  his  farm ;  but  towards  the  close  of  the 
season  sold  five  of  them  that  gave  very  little 
milk^  and  did  not  supply  their  places  ;—ffeld, 
that  the  contract  was  broken,  and  that  M.  was 
not  bound  to  receive  the  butter  made.  The 
agreement  to  keep  cows  for  the  purpose, 
amounts  to  an  agreement  to  keep  such  as  are 
reasonably  suitable  for  the  purpose;  and  the 
keeping  of  the  entire  number  for  the  whole 
season  is  a  condition  precedent.  Ct.  qfAp- 
peaU,  1854,  Oakley  «.  Morton,  11  K  T.  (1 
Kem.),  25. 

353.  Sale  of  iron.  The  contract  was  a  sale 
of  bar-iron,  in  public  store,  at  $60  a  ton,  as 
per  custom-house  weigher's  return ;  equal  to 
six  months'  credit,  $750  to  be  paid  down,  the 
balance  within  sixty  days,  with  a  discount  for 
the  difference  between  the  times  of  payment 
and  the  term  of  six  months,  the  buyer  to  pay 
insurance  for  the  benefit  of  the  sellers,  and 
to  pay  storage.  It  was  further  stipulated,  that 
it  was  understood  that  the  iron  was  to  be  paid 
for  on  delivery  within  the  sixty  days,  and, 
should  the  full  amount  not  be  then  paid,  the 
seller  should  be  at  liberty  to  sell  for  account 
of  the  buyer.  Held,  that  the  agreements 
for  payment  and  delivery  were  mutual  and 
dependent,  and  the  seller  could  not  recover 
without  proof  that  he  was  ready,  and  offered 
to  deliver.  Ct,  qf  Appeals,  1858,  Dunham  v. 
Pettee,  8  i^  F.  (4  SeU,),  508 ;  reversing  S.  0., 
4  E,  i>.  Smith,  500. 

354.  —  to  transfer  stock.  On  a  purchase 
of  stock,  though  the  purchaser's  memorandum 
states  that  he  ^*  has  purchased,"  these  words 
may  be  controlled  by  the  subsequent  words, 
^^  payable  and  deliverable,  buyer's  option,  in 
90  days."  The  latter  phrases  show  that  pay- 
ment and  delivery  were  to  be  at  the  same 
time,  and  consequently  the  promises  on  both 
sides  were  dependent  and  conditional;  and 
the  vendor  cannot  sue  without  a  tender  of  the 
stock  or  a  waiver  of  tender.  N.  F.  Superior 
Ct.,  1856,  Kelley  «.  Upton,  5  JMt^,  836. 

355.  Agreement  to  assign  securities.  The 
parties  agreed  that  the  plaintiff,  in  considera- 
tion of  the  payment  by  the  defendants  of  a  cer- 
tain sum  on  a  day  named,  and  on  the  delivery 
to  him  of  certain  promissory  notes  (stating  no 
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time  to  ^e  ddiTery),  would  ajBsign  to  the  de- 
fendants an  interest  in  real  property  and  in  a 
Judgment  Meldy  that  the  agreement  to  pay 
the  money  was  an  independent  undertaking, 
and  an  aetioii  might  be  maintained  without 
proof  of  performance  or  offer  on  plaintiff's 
part  [1  Sannd.,  880,  a,  rnle  1 ;  1  Seld.,  247 ; 
$  ¥end^  495.]  Supreme  Ot,  £^,  71,  1857, 
Smith  «.  Betts,  16  Saw.  Pr,,  251. 

356^  GovenantB  to  deliver  oertain  securities 
and  to  pay  certain  money, — Reld^  dependent, 
in  a  contract  for  advances  of  money,  in  a  pe- 
cnliar  case.  Rider  v.  Pond,  18  Barh^  179; 
a  0.,  13  ir.  F.  Leg.  Obs.,  278. 

357.  Xieaae  in  puxBoance  of  executory 
agrsemenL  IL  and  R.  agreed  that  the  latter 
Bbonld,  by  a  day  fixed,  complete  to  a  certain 
degree,  a  bmlding  he  was  erecting,  the  re- 
mainder cf  the  work  to  begone  within  certain 
periods  thereafter,  and  that  if  the  bnilding  was 
10  fiff  completed  by  snch  time,  R.  was  to  give 
H.  a  ten  years*  lease.  On  the  day  fixed,  the 
kasewas  executed  and  accepted.  The  lease 
coBtBined  a  reeervation  of  the  rights  of  the 
parties  under  the  contract,  in  all  respects  as  if 
the  kaae  had  not  been  executed.  Held^  that 
the  oovenants  of  the  lease  were  independent, 
cf  the  provisions  of  the  contract,  and  R.'s  de- 
&Qh  in  completing  the  remainder  of  the  work 
did  not  entitle  M.  to  rescind  the  agreement 
az»d  have  the  lease  cancelled.  V.  Ghan,  Ot,^ 
18S9,  Merchant  v.  Rawson,  Clarice^  128. 

388L  Poll  pecftmnanoe  a  condition.  Where 
a  party  enters  into  a  contract  which  is  entire, 
for  ike  sale  and  delivery  of  property  at  a 
■pedfied  price,  payment  to  be  made  when  the 
whole  is  delivered,  a  full  performance  on  his 
part  is  a  condition  precedent  to  his  right  to 
reeover  against  the  purchaser  for  any  part  of 
the  property  delivered  under  the  contract.  If 
be  hSi^  in  delivering  a  part,  the  purchaser  is 
not  under  obligation  either  to  return  what  has 
been  delivered  or  to  pay  for  it  Ct.  of  Ettotb^ 
1887,  Champlin  «.  Rowley,  18  Wend.^  187; 
aiSrming  8.  0.,  18  Id.,  258.  Followed,  Su- 
frenu  Ct.^  1848,  Paige  v.  Ott,  5  Den.,  406; 
If cKnight  V.  Dunlop,  4  Barb.,  86 ;  1852,  Pratt 
9.  Gidick,  18  Id.,  297;  8.  P.,  McltOllan  v. 
Yanderfip,  IS  Johns.,  165 ;  Jennings  v.  Camp, 
IS  /<!,  94;  Ketchum  e.  Evertson,  18  Id.,  859 ; 
and  eee  Stephens  s.  Beard,  4  Wend.,  604. 

309.  The  agreement  was,  that  defendant 
vaa  to  work  for  plaindff  *^  eight  months,  for 
wfakh  B.  is  to  pay  $104,  or  $18  a  month,''— 
Vot.  II.— 4 


Seld,  that  this  was  an  entire  contract  for  eight 
months,  and  full  performance  was  a  condition 
precedent  to  a  claim  for  payment.  Supreme 
Ot.,  1822,  Reab  v.  Moor,  19  Johns.,  887. 

360.  That  contracta  for  sale  of  real  prop- 
erty stand  on  special  grounds  in  respect  to 
readiness  to  perform  and  necessity  of  tender, 
which  do  not  touch  those  relating  to  personal 
property.     Coonley  v.  Anderson,  1  SUl,  519. 

As  to  such  contracts,  see  also,  Yendob  and 
Pttbchasbr. 

361.  Waiver.  Thoagh  a  party  may  waive 
performance  in  case  of  a  covenant  clearly  de- 
pendent, and  thus  render  himself  liable  [2 
Bing.  N.  C,  555 ;  8  Id.,  787],  it  is  only  when 
the  consideration  is  divisible,  and  the  pay- 
ments are  apportioned  by  the  agreement  to 
the  different  parts  of  the  consideration,  that 
the  covenant  becomes  independent,  and  a  re- 
covery can  be  had  upon  the  original  contract, 
without  averring  performance  or  an  excuse 
for  non-performance.  Ot.  of  Appeals,  1851, 
Grant  v.  Johnson,  5  K  Y.  (1  Seld.),  247;  re- 
versing S.  C,  5  Ba/rh.,  161. 

36a.  Rules  for  testing  tlie  dependent  or 
independent  character  of  covenants — stated. 
Tompkins  «.  Elliot,  5  Wend.,  496. 

4.  Liquidated  Damages  and  Penalty. 

363.  Gteneral  rales.  The  question  whether 
a  sum  named  is  to  be  deemed  liquidated  dam- 
ages or  a  penalty,  is  governed  by  peculiar  and 
artificial  rules,  which  may  be  thus  stated :  1. 
The  language  of  the  agreement  is  not  conclu- 
sive, and  the  effbrt  of  the  court  is  to  learn  the 
intent  of  the  parties.  Hence  the  term,  ^^  liqui- 
dated damages"  does  not  control,  if  the  court 
discover  in  the  other  parts  of  the  instrument 
reason  even  to  doubt  as  to  the  intention ;  2. 
Where  the  word  "  penalty"  is  used,  it  is  gen- 
erally conclusive  against  its  being  held  liqui- 
dated damages,  however  strong  the  language 
of  other  parts  of  the  instrument  in  favor  of 
such  construction ;  8.  If  the  sum  stipulated  is 
to  be  paid  on  the  non-payment  of  a  less  sum 
which  is  certain  in  amount  (or,  according  to 
some  authorities,  easily  ascertainable  by  a 
jury),  and  made  payable  by  the  same  instru- 
ment, it  is  a  penalty ;  4.  When  the  agreement 
is  in  the  alternative  to  do  an  act  or  pay  a  given 
sum,  the  court  will  hold  the  party  failing  to 
have  had  his  election,  and  compel  him  to  pay 
the  money ;  5.  If  the  sum  be  evidently  fixed 
to  evade  a  statute,  the  court  will  relieve  by 
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treating  it  as  a  penalty ;  6.  If,  independently 
of  the  stipulated  damages,  the  damages  would 
be  wholly  uacertain  and  incapable  of  being 
ascertained  except  by  ooojecture,  in  Bach  case 
the  damages  will  be  considered  liquidated,  if 
they  are  so  denominated  in  the  instrument ; 
7.  If  the  language  of  the  parties  evinces  a 
clear  and  undoubted  intention  to  fix  the  sum 
nentioned  as  liquidated  damages  in  case  of 
default  of  performance  -of  some  act  agreed  to 
be  done,  then  the  court  will  enforce  the  con- 
tract, if  legal  in  other  respects.  Ct.  qfAp- 
peaU,  1857,  Bagley  t>.  Peddie,  16  K  F.  (2 
Bmith\  469. 

364.  The  sixth  rule  above  stated, — applied 
to  a  sum  secured  by  a  penal  bond,  to  be  paid 
as  liquidated  damages  for  breach  of  an  agree- 
ment not  to  divulge  secrets  of  trade.    Ih. 

365.  Forfeit.  A  provision,  that  in  case  of 
a  breach  (of  a  nature  that  actual  damages 
might  easily  be  ascertained)  a  party  should 
^'  forfeit'*  a  certain  sum,  unless  the  breach  was 
occasioned  by  a  cause  beyond  his  control,  is  a 
provision  for  a  penalty,  not  liquidated  dama- 
ges. Supreme  Gt.^  Sp,  31, 1858,  Richards  9. 
Edick,  17  B<Mrb,,  260. 

366.  A  contract  for  sale  of  real  property, 
contained  a  stipulation  that,  if  the  purchaser 
should  not  perform,  .he  should  forfeit  $600  of 
the  first  payment.  ReJd^  that  this  was  mere- 
ly a  penalty,  Imd  not  in  the  nature  of  a  de- 
feasance, and  that  there  was  a  mutuality  in 
the  contract,  notwithstanding  a  default,  and 
the  vendor  could  still  claim  specific  perform- 
ance. BrooUyn  City  Ot  (1858  ?),  Bage  «.  Mil- 
lard, 12  2f.  r.  Leg,  OU.,  57. 

367.  Non-payment  of  money.  That  no 
damages  ean  ever  be  so  liquidated,  for  mere 
non-payment  of  money,  as  to  exceed  lawful 
interest.  [18  Johns.,  219.]  Esmond  «.  Van 
Benschoten,  12  Barb,^  866. 

368.  Gtereral  oorenanta.  Where  the  con- 
tract provides  for  the  performance  of  a  num- 
ber of  things  on  both  sides,  and  a  sum  is  fixed, 
though  in  terms  liquidated  damages,  to  be 
paid  by  the  party  who  shall  violate  the  con- 
tract or  any  part  of  it,  the  sum  is  to  be  deem- 
ed merely  a  penalty.  [2  Bos.  &  P.,  846 ;  6 
Bing.,  141 ;  6  Bam.  &;  C,  216 ;  6  Cow.,  150, 
note;  8  Johns.  Oas.,  297.]  F.  Ghan,  Ct^ 
1886,  Jackson  o.  Baker,  2  Edie,,  471. 

369.  However  strong  may  be  the  language 
in  which  the  parties  have  declared  the  sum  to 
be  stipulated  damages,  it  will  be  considered  as 


only  a  penalty,  in  all  cases  where  it  applies 
equally  to  a  variety  of  stipulations,  di^ring 
in  importance ;  and  in  all  cases  where,  if  con- 
strued as  a  debt,  it  would  compel  payment  of 
a  larger  sum  for  clefault  in  the  payment  of  a 
smaller,  K  T,  Superior  Ot,  Sp.  71,  1852, 
Beale  9.  Hayes,  5  Sandf.,  640 ;  S.  C,  10  2f. 
T.  Leg.  OU^  166. 

370.  It  does  not  follow,  that  beoanae  a  bond 
to  secure  a  sum  specified  to  be  payable  as 
liquidated  damages  binds  the  obligor  to  do 
several  things  of  different  degrees 'of  impor 
tance,  and  the  sum  is  made  payable  for  the 
non-performance  of  any  or  either — ^it  must  be 
a  penalty,  and  not  liquidated  damages.  Ct. 
of  Appeals,  1854,  Ootheal  v.  Talmage,  9  K  F.. 
(5  Seld.),  551 ;  affirming  8.  0.,  1  R  D.  Smith, 
578. 

371.  Agreement  to  refund.  O^  selling  a 
newspaper-office,  &c.,  the  purchasers  agreed 
to  pay  $8,000 — demanded  by  the  vendor  for 
the  good-will  and  patronage,  in  i^ddition  te 
the  actual  value  of  presses,  type,  dec, — the 
vendor  agreeing  to  re^d  the  $8,000,  as  stipu- 
lated damages,  in  case  they  should  interfere 
with  the  good- will  and  patronage,  or  aid  any 
other  paper  interfering  with  it 

ffeld,  that  the  $8,000  were  liquidated  dam- 
ages. It  was  evidentiy  foreseen  by  the  partiea 
that  the  damages  could  not  be  ascertained 
with  certainty  by  proo^  and  they  contracted 
on  the  faith  of  the  liquidated  sum.  Ot,  of  Mr- 
ran,  1889,  Williams  v.  Dakin,  22  Wend.^  201 ; 
affirming  S.  C,  17  Id,,  447. 

372.  —  to  reUnqolah  a  payment  doe.  An 
agreement  by  which  one  partner  retired,  in 
consideration  of  a  sum  of  money,  payable  in 
instalments,  provided  that  he  should  not  carry 
on  the  same  business  within  twenty  miles,  and 
if  he  did,  he  would  relinquish  the  last  inatal- 
ment; — Held,  liquidated  damages.  Supreme 
at.,  1827,  Nobles  v.  Bates,  7  Gow.,  807. 

373.  Indefinite  damacee*  Parties  contem- 
plating a  hazardous  mining  adventure  in  Cali- 
fornia, made  an  agreement  by  which  some  of 
them  undertook  to  go  out  there  as  a  company, 
to  mine  for  gold  in  accordance  with  specified 
rules,  and  agreed  to  give  the  plaintifi",  who 
was  interested  in  the  adventure,  a  bond  te 
pay  him  $500,  as  liquidated  damages  for  a 
breach  of  the  agreement;  and  the  bond  waft 
given  accordingly,  in  the  penalty  of  $1,000^ 
conditioned  for  payment  of  $500,  liquidated 
damages  upon  breach  of  the  agreement.  Beldy 
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that  it  was  liquidated  damages.  Where  there 
is  a  manifest  difficulty  in  ascertaining  damages 
arising  from  the  breach  of  the  contract,  and 
the  fair  oonclnsion  is  that  the  amount  is  speci- 
fied and  agreed  on  for  the  purpose  of  saving 
the  expense,  or  avoiding  the  difficulty  of  prov- 
ing the  actual  damages,  the  parties  should  be 
held  to  their  bargain ;  and  especially  where 
the  amount  fixed  and  liquidated  is  not  far  be- 
yond what  might  probably  be  expected  to 
arise  fi-om  a  breach  of  the  contract  Ct,  of 
AppeaUy  1864,  Ootheal  v.  Talmage,  9  K  Y,  (6 
SM.),  551 ;  affirming  8.  0.,  1  E,  D.  Smith, 
578.    Followed,  1857,  Lampman  «.  Oochran, 

16  K  T.  (2  Smith),  276. 

374.  An  agreement  to  do  a  number  of  acts, 
the  damages  of  which  were  in  their  nature 
nnoertain,  and  not  calculable  without  a  resort 
to  eyidenoe,  provided  that  if  isither  party  fail- 
ed to  perform  his  agreements  and  covenants, 
he  would  pay  the  other,  for  such  failure  and 
default,  the  sum  of  (500,  liquidated  damages. 
Reld,  liquidated  damages.    [18  Wend.,  587 ; 

17  Id.,  447 ;  22  Id.,  201 ;  24  Id.,  246 ;  26  Id., 
680.]  Supreme  CU,  1862,  Esmond  9.  Van  Ben- 
schoten,  12  Ba^l.,  866;  and  see  Holmes  v. 
Holmes,  12  Id.,  187 ;  affirmed  on  other  grounds, 

s.  0.,  9  ^:  r.  (6  Seid.\  525. 

375.  Plaintiff  was  a  gold-pen  manufac- 
turer, and  to  secure  himself  against  having 
the  secrets  of  his  trade  divulged,  as  well  as 
against  embezzlement,  required  from  one 
whom  he  employed  a  bond  with  surety, 
which  declared  the  obligor  to  be  bound,  *^  in 
the  sum  of  $8,000  as  liquidated  damages,  and 
not  by  way  of  penalty  or  otherwise,"  for  the 
performance  of  the  covenants  in  the  agree- 
ment by  which  he  was  employed.  None  of 
the  oovenants  of  the  agreement  were  for  pay- 
ment of  money,  or  for  any  thing,  the  damages 
resulting  from  which  cotdd  be  computed  from 
the  instnmient  itself;  and  one  of  the  cove- 
nants was,  not  to  reveal  the  secrets  of  the 
trade.  Held,  that  since  a  breach  of  this 
ooTenant  involved  damages  which  were  un- 
certain and  coijectural,  the  sum  named  should 
be  deemed  liquidated  damages,  and  the  whole 
amount  was  recoverable  upon  a  breach.  [17 
Wend.,  447 ;  18  Id.,  587 ;  16  Mees.  &;  W.,  846 ; 
1  Wels.  H.  &  G.,  669.]  Ct,  of  Appeals,  1857, 
Bagley  «.  Peddie,  16  K  Y.  (2  Smith),  469; 
reversing  8.  0.,  5  San^f,,  192, 

376.  A  sum  wbich  is  ezoaulTe,  and  un- 
reasonable in  the  extreme,  is  not  to  be  deem- 


ed liquidated  damages.  Thus,  where  A.  agreed 
to  convey  to  B.  land  to  be  appraised,  in  part 
payment  for  a  farm,  valued  at  $8,750,  which 
B.  agreed  to  sell  to  A. ;  and  it  was  covenant- 
ed, that  if  either  failed  to  fulfil,  he  should  for- 
feit and  pay  to  the  other  $2,000,  as  damages ; — 
Seld,  that  the  $2,000  was  to  be  considered 
as  a  penalty,  and  not  as  liquidated  damages. 
Supreme  Ct,  1808,  Dennis  v.  Cummins,  8 
Johns.  Cos.,  297.  Followed  in  Jackson  «. 
Baker,  2  Mw.,  471. 

377,  Inadeqiiate  or  ezoesalTe  siim.  A 
contract  for  sale  of  land  provided  that  the 
purchaser  should  give,  on  a  specified  day,  a 
note  for  $200,  and  on  a  subsequent  day,  a 
bond  and  mortgage  for  $200;  and  the  parties 
fiirther  agreed,  "  to  pay  one  to  the  other  the 
sum  of  $500,  as  liquidated  damages,  in  case 
one  of  the  parties  should  fail  to  perform  the 
contract.**  Held,  that  the  sum  named  as 
**  liquidated  damages**  was  in  substance  a  pen- 
alty, and  not  liquidated  damages,  it  appearing 
to  be  inadequate  to  compensate  for  a  breach 
of  some  of  the  covenants,  and  more  than 
enough  for  the  breach  of  others.  [2  Bos.  4 
P.,  846 ;  6  Bing.,  141 ;  5  Seld.,  551.]  Ot  of 
Appeals^  1857,  Lampman  v.  Oochran,  16  iT.  F. 
(2  Smith),  276 ;  affirming  8.  C,  19  Barl., 
888. 

37a  Condition  of  bond.  Where  the  pro- 
vision for  the  payment  of  a  fixed  sum,  on  the 
breach  of  an  agreement,  is  found  in  the  con- 
dition of  a  penal  bond,  the  sum  named  in  the 
condition  may  properly  be  deemed  to  have 
been  designed  as  liquidated  damages,  and  not 
as  a  penalty.  [2  T.  B.,  82 ;  4  Wend.,  468.] 
Ot.  ofAppeaU,  1854,  Ootheal  v.  Talmage,  9 
K  Y.  (5  Seld.),  551 ;  affirming  8.  0.,  1  E.  D. 
Smith,  578. 

379.  Vaxioos  contraots.  Defendants  gave 
a  written  promise,  in  the  form  of  a  note,  to 
pay  and  deliver  $860,  or  twelve  cows  and 
calves  ;^ffeld,  that  the  $860  was  a  penalty.* 
Supreme  Ct,  1826,  Spencer  v.  Tilden,  6  Cow., 
144. 

330.  A  physician,  on  the  sale  of  his  busi- 
ness, gave  a  bond,  conditioned  that  he  would 
not  practise  within  certain  limits ;  and  for  the 
payment  of  $500  per  month  in  case  of  a  breach. 
Held,  liquidated  damages.    Where  it  is  agreed 


*  Explaiiied  on  the  ground  that  holding  the  snm 
to  be  Uquidated  damages,  would  have  been  op- 
pressive.   Nobles  «.  Bates,  7  Ootp.,  807. 
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tbAt  if  ft  pftftj  do  ft  pftTDciIftr  tiling.  &  nipn- 
Iftted  fan)  sLftU  be  pftid.  it  mftj  be  trotted  fts 
liq-idftted  dfttoftges.  [2  Bc0.  ^  P^  353.]  5>!i- 
f>rem€  Ct^  1830.  Smith  t.  Sraith,  4  ITwwf.,  468. 

381.  Defesdftot  coTeiiftnted  to  ftsngn  ft  kftse 
(the  term  wft«  two  jesrs,  and  the  rent  $250 
per  jear),  and  to  deliver  po^ees^ioo  to  the 
pbuEtifr  bj  ft  oertftiD  dfty,  ftnd  on  de&olt,  to 
-forfeit  $500,  "liquidated  dftmftges.^  Htld^ 
hqaidftted  dftmftgee.  5upr«me  (7t.^  1835,  Enapp 
%.  Mftltby,  13  Wend^5S7:  ftod  see  Hftabronck 
e.  Tappen,  15  Johns,,  200.  ^ 

382.  On  parcbasing  certain  lots  for  $21,000, 
the  pnrchftBer  corenanted  with  the  vendor 
that  he  would  grade  the  lots  within  a  reason- 
able time,  and  bnild  two  honsea  on  them  by  a 
certain  daj;  or,  in  default  of  building  the 
houMfl,  would  pay  the  vendor  $4,000  on  de- 
mand. JIM^  liquidated  damages — not  a  pen- 
alty. Ot.  ofErrcTt^  1841,  Pearson  «.  Williams, 
S6  Weni^  630;  affirming  8.  C,  34  Id^  244. 

383L  Tlie  purchaser  of  land  agreed  to  pay, 
on  April  1, 1840,  $1,350,  and  was  then  to  re- 
eeive  a  deed  and  give  a  mortgage  for  the 
balance  of  the  purchase-money.  A  suboe- 
qnent  clause  of  the  agreement  provided  that 
either  party,  on  default,  should  pay  $1,000  as 
stipulated  damages.  At  the  time  of  the  eze- 
ention  of  the  contract,  the  purchaser  gave  the 
vendor  a  confession  of  judgment  for  payment 
of  $1,350,  on  April  1, 1840. 

EMy  that  the  agreement  and  confession 
were  to  be  construed  together;  and  that  the 
$1,000  must  be  deemed  a  penalty — not  liqui- 
dated damages.  Ohancery^  1841,  Shiell  e.  Mc- 
Kitt,  9  Paige^  101. 

384.  A  sum  named  in  a  submission  to  arbi- 
tration of  a  demand  of  money,  though  stated 
to  be  **  ascertained  and  liquidated  damages,^ 
to  be  paid  in  case  of  refusal  to  abide  by  the 
decision,  is  merely  a  penalty.  Supreme  Ct^ 
1845,  Spear  e.  Smith,  1  l^m.,  464 ;  and  see 
Burgess  e.  Tucker,  5  Johm,^  105 ;  Hoag  e.  Mo- 
Ginnis,  22  Wend.^  163. 

385.  Two  physicians  dissolved  partnership, 
one  covenanting  with  the  other  not  to  practise 

.for  five  years  in  the  town,  binding  himself 
thereto  ^in  the  sum  of  $500  liquidated  dam- 
ages.**  HM^  liquidated  damages.  [Oiting 
1  Sannd.,  58 ;  5  Bing.  N.  0.,  890 ;  6  Bing.,  141 ; 
1  Holt's  N.  P.,  43 ;  Ohitt.  on  Cont,  759 ; 
Sedgw.  on  D.,  449.]  iO^Mwne  (7^.,  1861,  MoU 
•.  Mott,  11  Barb^  127. 

.  The  parties  may,  by  mntoal  agreement, 


settje  the  am^tint  of  damages  uncertain  in 
their  nanxre.    lb, 

387.  A  ciiect  sripulated  to  forfeit  to  his  at- 
U'rr.ey  $100,  in  deL&::It  of  placing  with  him 
certain  claims  for  coUecdon.  Htld^  a  penalty, 
— cot  liquidated  damages  K,  F.  Com^  PL, 
1855,  MilLi  r.  Fox.  4  £  2>.  SmitK  220. 

38a  Undt  d  lecoweiy.    In  a  ccMitract  of 

sale,  kc,^  to  be  executed  at  a  future  day,  the 

sum  named  as  damages  for  non-performance 

may  be  cr»nsidered  as  the  limit  ot  recovery, 

.  whether  it  be  called  penalty  or  liquidated 

'  damages.    Svpretme  Ct^  1850,  Mun  r.  King, 

:  10  Barb,,  59. 

I  389.  Altemactive  aereemenL  In  eoosid- 
'  eration  of  $500.  A.  covenanted  to  convey  land 
I  to  B.  within  one  year,  or  in  liea  thereof^  to 
pay  him  $800.  HeUL,  liquidated  damagM,  and 
not  a  penalty,  and  that  B.  was  entitled  to  re- 
cover, on  a  breach  of  the  eovoiant,  $800,  with 
interest  iSiipr«nM  CY.,  1810,  Sloason  v.  Beadle, 
7 /oAnt.,  72. 

39a  St^iolatian  for  danu^ea  does  not 
give  an  optioa.  A  provision  for  payment  of 
liquidated  damages,  in  case  of  refosal,  is  very 
distinct  from  a  stipulation  to  receive  a  certain 
sum  instead  of  performance.  Smprtw^  CLy 
1820,  Gray  v.  Crosby,  18  Joht^  219. 

391.  A  covenant  to  transport  goods  witiiin 
a  particular  time,  for  a  price  agreed,  and  that 
in  case  of  failure  there  should  be  a  deduction 
from  such  price,  is  not,  strictly,  an  ahemative 
agreement,  but  rather  in  the  natore  of  Hqni- 
dated  damages  for  the  non-performanoe  of  the 
act  which  the  defendants  had  covenanted  to 
perform.  Ct.  of  AppeaU,  1854,  Harmony  v. 
Bingham,  12  JIT.  F.  (2  Kern.),  99. 

392.  Effect  of  payment  of  damages. 
Where  a  party  rdies  on  the  payment  of  liqui- 
dated damages  aa  a  discharge,  it  must  dearly 
appear  from  the  contract  that  they  were  to  be 
paid  and  received  absolutely  in  lien  of  per- 
formance. [4  DaUas,  150;  15  Johns.,  200.] 
It  must  be  limited  to  such  things  as  were  to 
be  performed  by  the  parties,  and  cannot  ex- 
tend to  avoid  an  award  made  under  the  agree- 
ment Supreme  Ct,,  1820,  Gray  e.  Crosby, 
18 /oAnt.,  219. 

393.  Satia&ctioo.  An  agreement  for  stip- 
ulated damages,  for  the  breach  of  a  contract, 
necessarily  implies  that  such  damages  are  to 
be  received  in  satisfaction  o^  and  as  a  com- 
plete compensation  for,  the  breach  of  that 
part  of  the  agreement  to  which  such  stipula- 
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don  is  applicable.     Oha/ncery^  1841,  Shiell  v. 
McSltt,  9  Pat^d,  101. 

394.  ArMtratfon.    The  mortgagee  of  lands 
having  obtained  posseesioOi  the  parties  agreed 
to  arbitrate  the  question  of  the  value  of  the 
Umis  and  the  amount  dne  on  the  mortgage, 
and  that  the  former  be  applied  on  the  lat- 
ter, and  the  party  against  whom  the  balance 
was  foond  should  immediately  pay  the  same 
k>  the  other.    And  it  waa  further  agreed, 
that  if  either  party  should  refuse  to  fulfil  the 
agreanent,  he  should  pay  to  the  other  $500, 
'^whidi  should  be  considered  as  liquidated 
damages."    The  arbitrators  found  a  balance 
of  $310  in  favor  of  the  mortgagor.    HeJd^ 
that  the  mortgagee  could  not,  on  oiferiug  to 
pay  the  $500,  as  liquidated  damages,  re:icind 
the  agreement  and  set  off  so  much  of  the  debt 
due  him  on  the  bond  and  mortgage  as  would 
tttiafy  that  amount,  and  recover  the  balance. 
The  mortgagor  was  entitled  to  recover  the 
lom  awarded  to  him,  but  not  the  liquidated 
damages  for  not  performing.    Supr&me  Ot,^ 
ISaO,  Gray  «.  Crosby,  ISJohns.^  219. 
As  to  the  Meaanre  of  damages,  see  Dam- 


5.  BnUrety. 

395l  ▲  covenant  to  fill  in  groonda  and 
eoDstruct  a  road, — Meldy  entire,  and  a  single 
breach  sufficient  to  maintain  an  action  for  all 
damages  to  arise  from  non-performance.  At- 
wood  9.  Korton,  27  Barh,^  638. 

396t.  A  contract  for  rooma  and  board,  at 
a  specified  price  for  each,  is  entire ;  and  after 
the  party  leaves,  on  account  of  a  neglect  to 
ibmish  the  board,  he  is  not  liable  for  the 
rooms.  8^jiT0nu  Ct^  1844,  Wilson  v.  Martin, 
12)011.,  602. 

897.  —  to  tow  veaaeL  The  owner  of  a 
steamboat  agreed  to  ^^take  in  tow,  on  the 
fiodsoa  river,  from  New  York  to  Albany,  or 
as  far  as  the  ioe  would  permit,  the  plaintiiff^s 
etaal-boat,  at  the  risk  of  the  master  and  own- 
ers thereof  Eeld^  that  it  was  a  contract  for 
a  single  trip,  and  if  there  was  sufficient  hazard 
to  the  steamboat  to  justify  her  leaving  the 
canal-boat  at  an  intermediate  point,  the  steam- 
boat was  not  bound  to  return  to  that  point 
and  complete  the  trip  when  it  might  be  made. 
(X  ^Appeaby  1850,  Yanderslice  v,  Newton, 
^  KF.  (4  Camst.),  ISO. 

39a  —  to  maintain  gate.  The  plaintiff 
(ranted  a  perpetual  right  of  way  over  his 


land,  to  the  defendants,  and  covenanted  to 
erect  a  gate  thereon,  and  the  defendants  cove- 
nanted to  make  "  all  the  repairs  necessary  to 
be  made  to  the  gate."  ffeldy  that  when  the 
gate  was  removed  by  some  person  unknown, 
the  defendants  were  bound  to  replace  it.  The 
reasonable  construction  of  the  contract  is, 
that  they  are  to  make,  not  only  ordinary  re- 
pairs,, but  all  that  are  necessary  to  maintain 
and  keep  up  the  gate  fit  for  use,  and  for  the 
purpose  intended ;  that  should  it  be  removed 
without  the  knowledge  or  agency  of  the  other 
party,  or  destroyed  in  whole  or  in  part  by  di- 
lapidation or  accident,  they  are  to  replace  or 
repair  it.  [Bro.  Gov.,  4 ;  Dyer,  88,  a,  pi.  10 ; 
Oom.  R.,  627 ;  2  Saund.,  422,  note  a;  6  T.  B., 
650;  Id.,  760;  16  Mass.,  288.]  Ct.  o/Ap- 
pedU,  1848,  Beach  «.  Grain,  2^.  F.  (2  C<m»t.\ 
86 ;  affirming  S.  G.,  2  Ba/rb.^  120. 

399.  Separate  deUveilea  of  goods*  and 
payment  therefor,  as  delivered,  under  a  pre- 
vious contract  of  sale, — Heldy  so  many  sepa- 
rate contracts.  Deming  v.  Kemp,  4  Scmdf.^  147. 

As  to  what  constitutes  an  entire  Caaae  of 
action,  see  Gausb  of  Aonoir,  II. 

6.  Joint  Cantracti, 

400.  An  agreement  by  two  to  make  certain 
compensation  to  a  third  person,  one-half  to  be 
paid  by  each, — £^ei^  to  render  both  Jointly 
liable  to  the  third  party.  [1  Blackst.,  286.] 
Supreme  Ct.^  1818,  Muzzy  v.  Whitney,  10 
John$,y  226. 

401.  The  defendants  severally  sold  goods  to 
F.,  who  sold  both  parcels  to  B.,  and  took  his 
note  for  the  whole  amount.  The  defendants 
severally  replevied  their  respective  goods,  and 
on  reselling  them  to  B.,  executed  a  bond  to 
him  reciting  the  facte,  conditioned  to  indem- 
nify him  against  all  liability  on  hia  note  to  F.^ 
and  costs.  The  bond  was  in  terms  Joint  and 
several,  but,  in  the  condition,  it  was  stated  to 
be  understood,  that  the  moneys  they  should  be 
obliged  to  pay  B.,  should  be  paid  in  proportion 
to  the  respective  amounts  of  the  bills  of  goods 
sold  by  F.  Held^  that  they  were  jointly  bound 
to  B.  Supreme  Ct.,  Sp.  71, 1852,  Westcott  v. 
King,  14  Ba/rh,,  82. 

402.  A  Joint  and  several  contract  by  two 
persons,  that  they  will  discontinue  a  particu- 
lar business,  is  not  broken  by  the  act  of  one 
in  carrying  it  on.  Supreme  Ot.j  Sp.  71, 1851, 
Lawrence  «.  Kidder,  10  Ba/rb.^  641. 

403.  That  a  promise  to  pay  C'a  debts  due 
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to  A.  and  B.,  does  not  inclade  a  debt  of  0.  to 
A.    Gold  V.  PhiUips,  10  Johm,,  412. 

404.  M.  asBigiMd  seovrltlM  to  6.  and  H., 

jointly,  to  indemnify  them  against  their  liabili- 
ties for  him ; — HeJd^  that  it  secured  their  joint 
liabilities,  bnt  not  the  several  liabilities  of 
either.  A,  V.  Chan,  Ot,^  1845,  Telver!on  v. 
Bhelden,  2  Scmdf,  Oh,,  481. 

7.  Conditional  Contracts. 

405.  Babaoriptton.  A  mutual  insurance 
company  resolved  to  obtain  subscriptions  in 
premium  notes ;  the  same  to  be  binding  when 
$800,000  was  subscribed,  including  $40,000 
already  subscribed.  The  subscription-papier, 
which  was  circulated  in  pursuance  of  the  reso- 
lution, provided  that  it  was  not  to  be  binding 
until  the  $800,000  was  subscribed,  but  made 
no  reference  to  the  $40,000  already  subscribed. 
It  also  fixed  the  term  of  the  premium  notes. 
Seld,  that  a  subscription  on  that  paper  was 
not  binding  unless  the  whole  sum  of  $800,000 
was  subscribed,  independent  of  the  $40,000 
previously  subscribed,  and  independent  of  any 
other  subscription,  the  terms  of  notes  in  which 
were  different  from  that  in  the  principal  sub- 
scription-paper. Supreme  Ct.^  Sp.  71,  1867, 
Berry  v.  Yates,  24  Barb,l  100. 

406.  A^ireemeiit  to  pay  on  prodacing  re- 
oeipt.  The  agreement  was  to  deliver  goods 
to  the  plaintiff,  or  his  agent,  at  B.,  and  the 
plaintiff  was  to  pay  on  defendant's  presenting 
receipts  for  the  goods ; — Seld^  that  the  pro- 
vision for  payment  on  the  production  of  the 
receipts  extended  only  to  the  case  of  a  deliv- 
ery to  the  plaintiff^s  agent.  Supreme  Ot.,  1815, 
Porter  «.  Rose,  12  Johne.,  209. 

407.  —r  to  indenmifsr.  Plaintiff  indorsed 
a  npte  made  by  M.,  and  also  held  a  note  made 
by  M.  and  indorsed  by  defendant;  and  in  con- 
sideration that  plainti£&  promised  "not  to  en- 
force defendant's  liability  on  the  latter,  defend- 
ant promised  to  indemnify  plaintiffs  against 
one-third  of  all  losses  in  consequence  of  hav- 
ing indorsed  all  notes  of  M. ; — Held,  that  the 
promise  meant  to  pay  to  plaintiff^  one-third 
of  such  sum  as  they  should  lose  by  indorsing 
M.'s  notes,  that  is,  one-third  of  what  they 
should  be  obliged  to  pay,  and  which  could  not 
be  recovered  of  M.,  owing  to  insolvency,  not  of 
what  might  be  recovered  of  him.  Hence,  un- 
less M.  was  insolvent,  and  unable  to  pay,  there 
was  no  consideration  for  the  promise.  Su- 
preme Ct,  1818,  Myers  v.  Morse,  16  Johne.^  426. 


408.  Compensatton  oat  of  retnm-cargot 

One  part-owner  agreed  with  the  other  to  go 
as  supercargo,  and  make  sales  of  the  return- 
cargo,  for  a  compensation  to  be  paid  out  of  any 
return-cargo  the  vessel  might  bring,  in  money 
or  in  goods.  The  vessel,  however,  was  con- 
demned  and  sold  at  a  port  of  necessity,  on  her 
return  voyage,  and  the  cargo  sold  and  the  pro- 
ceeds remitted  home  by  the  owner,  acting  as 
supercargo; — Held,  that  on  a  just  constrvc- 
tion  of  the  contract  he  was  entitied  to  nothing 
under  it  Ct.  ofErrore^  1806,  New  York  In- 
surance Oo.  9.  Robinson,  1  Johne,,  616 ;  afilrm- 
ing  8.  0.,  2  (7ai.,  857.  Followed  in  Flranklin 
9.  Robinson,  1  Johne,  Oh,,  167. 

409.  Speoific  land.  An  acceptance  of  an 
order  on  an  expected  balance,  is  an  agreement 
to  pay  only  in  case  the  bidanoe  should  be 
found  to  exist.  Supreme  Ct.^  1861,  Gallery  «. 
Prindle,  14  J5ar5.,  186. 

410.  One  cannot  recover  money  which  by 
the  contract  was  payable  out  of  a  specified 
fund,  and  that  fiind  depended  on  a  contingen- 
cy which  had  never  happened.  Ohaneery^ 
1814,  Franklin  v.  Robinson,  1  John*,  Oh.^  157. 

411.  —  dednGtion  of  advanoef.  An  or- 
der to  pay  from  the  balance  that  will  be  dne 
on  an  executory  contract,  *^  after  deducting  the 
amount  you  have  advanced  me," — Held,  to  in- 
tend deduction  of  all  advances  up  to  the  time 
of  the  balance.  Gallery  «.  Prindle,  14  Ba/rb.y 
186. 

412.  A  promise  to  pay  when  able  is  a 
conditional  promise.  [2  H.  Blaokst.,  126 ;  8 
Esp.  K  P.,  169 ;  4  Id.,  86.]  If  defendant's 
promise  be  to  pay,  provided  he  can  do  it 
without  distressing  his  family,  plaintiff  must 
show  that  he  could  pay  without  distressing 
his  family..  Supreme  Ot.y  1810,  Scouton  «. 
Eislord,  7  JohM,^  86. 

413.  —  when  convenient.  An  agreement 
to  settle  an  account  when  convenient,  is  a 
promise  to  settle  it  in  a  reasonable  time,  and 
not  upon  demand.  Supreme  Ct,^  1889,  Howe 
«.  Woodruff,  21  Wend.,  640.' 

414.  —  when  In  ftrnds.  A  promise  to  pay 
when  in  funds  from  a  certain  source  is  condi- 
tional, and  the  promisor  is  not  liable,  unless 
his  recedpt  of  such  funds  i.s  shown.  Ct.  of 
Errore,  1846,  Oartledge  r>.  West,  2  Den.,  877. 

415.  — If  needed.  One  who  promises  to 
pay  what  may  be  needed  for  the  support  of  a 
minor,  beyond  his  wages,  is  not  liable  for 
money  paid  to,  or  for  his  use,  without  proof 
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^M  he  needed  it  Ot.  of  Appeals,  1862,  Mer- 
xitt  e.  fieuum,  6  ^  F.  (2  SOd,),  168. 

€1&  Under  a  bond  given  by  trustees  of  a 
chnreh,  oonditioned  to  famish  the  obligee 
with  a  dwelMng-hoosQ,  ^.,  if  necessity  re- 
quired,'—JS^?^  that  the  plaintiff  was  bound 
to  sfaow  the  ezistenee  of  a  necessity,  as  a  con- 
ditioa  preoedttit  to  a  recovery.  Supreme  Ot., 
1818,  Fenis  e.  Pnrdy,  10  Johru.,  869. 

417.  —  if  oeBeoted.  A  promise  to  pay  a 
ffmn  whax  the  promisor  has  collected  a  mort- 
gage, Ib  binding  when  the  promisor  has  ob- 
tained -pom&BOon  under  a  strict  foreclostcre, 
and  the  time  to  redeem  from  him  has  expired. 
Sf^fweme  (Xj  1882,  Morgan  «.  Flnmb,  0  Wend., 
887. 

«UL  A.  sold  C's  note  to  B.,  agreeing  that 
if  B.  eoidd  not  set  if  off  or  collect  it  in  due 
coarse  of  law  or  otherwise,  he  would  repay 
the  price; — Meld^  that  due  ^genee  to  secure 
a  voluntary  payment,  or  a  set-off  or  suit  at 
law,  were  oonditions  precedent  to  A.'s  liabili- 
ty, and  that  a  negkot  of  them  for  upward  of 
twe  yem'^flohai^ed  him.  Supreme  Ot,lSS%, 
Ufty  e.  Stantons,  21  Wend.,  266. 

419.  The  assignee  of  a  mortgage  gave  a 
note  pejable  on  a  day  certain,  if  the  mort- 
gage abonld  be  then  paid ;  if  not,  the  note  was 
not  payable  ^  until  the  money  is  collected  by 
die  eonrae  of  law,  taken  on  said  mortgage." 

SiM,  that  the  maker  having  suffered  a 
tetm  to  pasB  after  the  money  fell  due  with- 
out aaiBig,  and  after  he  was  requested  by  the 
•  payee  to  ane,  was  liable  on  the  note.  [10 
Jofana^  89.]  Supreme  Ot,  1828,  Eies  v.  Tifft, 
1  Om.,  98.  Compare  Eddy  v.  Stantons,  21 
IFead^  256. 

4aa  Jvdioial  deolalon.  The  lessors,  on 
giving  a  lease,  received  a  bonus  or  gratuity, 
Thieh  they  agreed  to  return  if  their  title 
tbodd,  under  judicial  decision,  be  held  in- 
▼aid; — IMd,  that  a  judicial  decision  of  any 
eompeeent  tribunal,  against  the  validity  of 
tlie  title,  was  eflSdOtive.  An  ultimate  decision, 
ID  a  eourt  of  last  resort^  was  not  to  be  intend- 
ed. N.  F.  Superior  Ot.,  1847,  Wadsworth  v. 
Gr«en,  1  Sofn^f.^  78. 

48L  Under  an  agreement,  that  in  case  a 
ioit  is  deetded  ii|  favor  of  a  certain  party,  the 
oovena&tor  will  oonvey,  k^* — ^until  the  suit  is 
determmed,  th^  oqndition  ci^inot  attaph.  Su- 
prmM  CL,  1864^  Selden  v.  Pringle,  17  Barb., 

4aX  Certfflcate  not  oonduaive.  1%  seeme, 


that  where  a  promise  to  pay  is  conditional, 
providing  that  the  happening  of  the  contin- 
gency should  be  proved  by  a  certificate  of 
persons  named,  is  not  to  be  construed  to 
make  the  certificate  conclusive ;  and  even  if  it 
is,  it  is  still  competent  to  show  that  the  cer- 
tificate is  fraudulent.  Morris  Oanal  &  6.  Oo. 
V.  Nathan,  2  Eall,  289;  and  see  Smith  9 
Brady,  17  K  Y.  (8  Smith),  178. 

8.  AUematioe  Chntraete, 

423.  Chaiter-party.  The  defendant  agreed 
to  charter  to  the  plainti^  who  agreed  to  hire, 
a  vessel  then  at  sea,  providing  that  if  she 
came  into  port  on  or  before  December  10th, 
the  agreement  was  to  remain  in  full  force; 
but  if  she  did  not,  the  plaintiff  should  have 
the  option  of  continuing  the  agreement  or  not. 
Jleld,  that  if  she  did  not  arrive  on  the  10th, 
plaintiff  must  notify  his  election  on  the  11th, 
or  the  contract  would  cease.  The  question  of 
reasonable  time  to  make  election  does  not 
arise  where  the  contract  setties  the  time. 
Supreme  Ct.,  1849,  Sage  v.  Hazard,  6  Barb., 
179. 

424.  Sale  of  land.  A  contract  for  the  sale 
of  lands,  signed  by  both  parties,  stated  that 
the  vendor  sold  the  lands  and  would  convey 
the  same  to  him  on  a  day  named,  for  a  con- 
sideration, which  the  purchaser  paid.  It  was 
ftirther  provided,  that  at  the  expiration  of  a 
year,  if  the  purchaser  should  desire  it,  and 
gave  thirty  days*  notice,  the  vendor  should 
repay  the  money  with  interest.  Held,  that 
the  purchaser,  on  giving  the  notice  and  relin- 
quishing the  land,  might  recover  bao^  the 
money.  1.  Such  a  contract  is  not  void  for 
want  of  mutuality  or  consideration,  alth6ugh 
it  contains  no  express  engagement  on  the  pur- 
chaser's part  It  is,  in  effect,  an  alternative 
agreement,  either  to  sell  and  purchase  land, 
or  to  borrow  and  lend  money,  at  the  election 
of  B.,  at  the  end  of  the  year.  2.  If  the  agree- 
ment be  held  void  for  want  of  mutuality,  then 
the  purchaser  may  recover  money  paid  by 
him,  for  that  reason.  Ct.  of  Appeals,  1850, 
Eno  e.  Woodworth,  4iV.  T.  (4  Camst),  249. 

425.  Delivery  to  third  party  on  his  prona- 
lee  to  pay  or  dettver.  B.  agreed  to  receive 
property  f^om  A.,  in  payment  of  a  debt,  and 
it  was  delivered  to  a  third  party,  on  his  prom- 
ise to  pay  the  debt  or  deliver  the  property  to 
B.  on  a  day  certain.  Held,  that  the  third 
party  was  npt  a  mere  naked  bailee.     Su- 
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preme  Ct.^  1880^  La  Farge  ©.  Rickert,  5  Wend,^ 
187. 

426.  Debtor's  right  of  electioiL  Where  an 
agreement  is  alternative,  the  debtor,  or  party 
to  perform,  has  the  right  of  election.  [7 
Johns.,  465;  Pothier  Tr.  des  Ob.,  246.]  Bu- 
preme  Ct,  1814,  Smith  v.  Sanborn,  11  Johns.y  69. 

427.  Under  an  agreement  to  sell  and  deliver 
between  700  and  1,000  barrels  of  merchandise, 
at  so  much  per  barrel,  the  option  is  with  the 
seller,  and  after  delivery  and  acceptance  of 
700  barrels,  the  buyer  is  bound  to  receive  the 
residue,  if  the  seller  tenders  them  in  time. 
Supreme  Ct.^  1802,  Disborough  v.  Neilson,  8 
Johns,  Cas.^  81. 

42a  Right  of  election  forfeited.  If  a  party 
is  bound  to  make  his  election,  by  performing 
one  or  other  alternative  by  a  certain  time, 
and  suffers  the  day  to  pass  without  perform- 
ing, he  loses  his  election,  and  the  other  party 
may  elect  for  himself.  Supreme  Ot,,  1811, 
McNitt  V.  Clark,  7  Johns,,  465. 

9.  What  has  the  Effeot  of  passing  Title. 

429.  An  agreement  "to  seU,  aasign,"  Ac, 

— EelcL,  a  sale  in  the  present.   Emery  v,  Hitch- 
cock, 12  W<md.,  156. 

430.  An  instrument  in  the  words  ^^  Pay  L. 
for  68  bushels  wheat  in  store,  at  <three  cents 
below  first  quality  wheat,^'  and  signed  by  H., — 
ffeld,  an  admission  by  H.  of  a  sale  and  deliv- 
ery of  the  wheat  to  him,  and  a  promise  to  pay 
for  it  the  market-price  for  the  first  quality  of 

%    wheat,  less  three  cents  per  bushel.    Supreme 
Ct.,  1853,  Lent  v.  Hodgman,  15  BcMrh.,  274. 

431.  Ale-baxrela.  A  brewer  sold  and  de- 
livered certain  barrels  of  ale,  bearing  his 
brand,  to  a  retailer,  upon  the  agreement  that 
he  might  retain  the  barrels  till  the  ale  was 
drawn,  and  then  the  barrels  should  be  re- 
turned ;  but  if  any  were  not  returned,  he  should 
pay  $2  each  for  them.  Held^  that  the  prop- 
erty in  the  barrels  remained  in  the  vendor, 
and  that  the  clause  fixing  their  value  did  not 
operate  to  give  an  election  to  the  vendee  to 
retain  them  at  that  price,  for  this  would  render 
inoperative  the  clause  that  required  them  to 
be  returned,  but  to  fix  the  price  to  be  paid  for 
such  as,  by  reason  of  their  loss  or  destruction, 
he  should  be  unable  to  return.  Ct,  of  Appeals, 
1868,  Westcott  v.  Thompson,  18  JT.  T.  (4 
Smith),  868 ;  to  similar  effect,  IT,  T.  Superior 
Ot,,  1862,  Wescott «.  Tilton,  1  Duer,  53 ;  8.  C, 
10  K  T,  Leg.  Obs.,  278. 


432.  Bale  and  bailment   difltingniahed 

Plaintiffs  wrote  to  defendants,  saying  that  they 
should  have  ^^  a  quantity  of  wheat,  which  we 
shall  want  to  sell  or  get  floured,  and  wish  to 
know  on  what  terms  you  would  do  it  for  us, 
either  exchanging  flour  for  wheat,  or  grinding 
it  at  a  certain  price  per  bushel.  We  may  send  a 
small  quantity -before  sleighing,  which  we  wish 
to  exchange.'*  The  defendants  answered — 
^^Our  terms  in  milling  are:  we  receive  first 
quality  wheat,  and  deliver,  fit  for  market,  one 
barrel  of  flne  flour  for  five  bushels ;  and  for 
inferior  qualities  of  wheat  one  shilling  deduc- 
tion, which  is  either  to  be  paid  in  wheat  or 
cash,  at  our  employer's  option^  We  also  grind 
for  toll,  charging  one  shilling  per  barrel  for 
packing.  We  can  always  exchange,  at  a  short 
notice,  flour  for  wheat,  on  the  above  terms." 
The  plaintifls  sent  a  load  of  wheat  to  exchange 
for  flour ;  but  a  part  of  the  flour  they  did  not 
call  for  until  eight  months  afterwards. 

Meld,  that  the  contract  was  one  of  bail- 
ment, not  of  sale,  and  that  the  defendant  was 
not  responsible  to  return  the  flour,  his  mill, 
containing  the  flour,  having  been,  meanwhile, 
destroyed  by  accidental  fire.  Supreme  Ct., 
1821,  Seymour  v.  Brown,*  J9  Johns.,  44. 

433.  A  miller  agreed  to  ^^take"  the  wheat 
of  the  plaintifi^  and  ^^  give  him''  a  proportion- 
ate quantity  of  fiour.  Eeld,  a  sale  or  ex- 
change, and  not  a  bailment.  The  fact  that 
under  such  a  contract,  flour  might  be  de- 
livered by  the  miller,  though  not  manufac- 
tured at  his  mill,  shows  an  intent  to  sell  or 
exchange.  [Citing  7  Cow.,  756;  21  Wend., 
84 ;  7  Hill,  498.]  Ot,  of  Appeals,  1849,  Norton 
V.  Woodruff,  2  JV.  T.  (2  Comst),  163 ;  affirming 
S.  0.,  sub  nam.  Baker  c.  Woodruff,  2  Barb.,  620. 

434.  A  receipt  in  the  following  terms :  ^^  Re- 
ceived from  W.,  by  K,  2,846  bushels  of  wheat, 
subject  to  order  any  day  when  called  for — any 
day  after  first  day  of  January  next,  without 
charge  for  storage,"  imports  a  deposit,  a  naked 
bailment,  and  not  a  sale,  and  evident  usage  to 
prove  it  a  sale  is  inadmissible.  .Ct,  of  Appeals, 
1861,  Wadsworth  v.  Allcott,  QK  Y,  (2  SeU:), 
64.    Consult,  also,  Bailmkht. 

435.  Sale  and  mortgage  distingniehed. 
In  determining  whether  a  contract  was  in- 
tended as  a  mortgage,  or  as  a  conditional  sale. 


*  Overruled  in  Smith  «.  Clark,  21  Wend.^  88; 
Hurd  V.  West,  7  Oow,^  752 ;  and  see  2  Kenl^  589 ; 
Buffum  9.  Merry,  8  Um.^  478;  Baker  v,  WoodroU; 
%Barb.^  520 ;  2  A:  Y,  ^2  Oemst.),  168. 
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M  a  generml  mle,  where  it  was  made  upon  an 
ftpplicasion  for  the  loan  of  money,  the  court, 
for  the  purpose  of  preTenting  nsary  and  ex- 
tortion, win  ooDStrne  it  to  be  a  mortgage,  in 
case  the  peison  to  whom  the  application  for  a 
loan  is  made,  agreee  to  receive  back  his  money 
and  isterest,  or  a  larger  sum,  and  to  reconyey 
the  pn)pertj  within  a  specified  time,  whatever 
foim  the  writings  may  be  put  in,  if  the  real 
o^'ect  appears  to  have  been  a  loan  of  money, 
hi  SQch  case,  also,  the  relative  valnes  of  the 
property  and  of  the  price  actually  paid  or  ad- 
vanced, are  to  be  taken  into  consideration,  to 
determine  the  intent  of  the  parties.  ChamMry^ 
18S7,  Bobinson  v.  Oropsey,  6  Paige^  480. 

436L  Where,  in  the  application  of  this  rule, 
it  appears  that  the  price  paid  was  the  Ml 
nine,  and  there  was  no  agreement,  express  or 
imphed,  that  the  grantor  was  legtUly  or  equi- 
tably liable  in  any  event,  although  he  reserved 
a  ligfaft  to  repurohase  or  ^^  redeem,''  the  trans- 
fiar  may  be  deemed  not  a  mortgage,  but  a 
■k.   lb. 

437.  Of  the  consideration  which  should 
govern  in  determining  whether  an  instrument 
is  a  mortgage,  or  only  a  conditional  sale.  Ih, 
Affirming  g.  C,  2  Edui.^  188 ;  Hohnes  v.  Grant, 
^Faii§6^  aid ;  Brown  v.  Dewey,  2  Bcvrb,^  28. 

438L  Defendant,  having  spent  time  and 
iBQiiey  in  purchasing  machinery,  made  an 
apeement  with G.&G.,  as  follows:  '^G.&G. 
igree  to  pay  8.,  for  the  above  machines,  ^., 
time,aervioes,  and  expenses,  the  sum  of  $810«r5, 
vithin  five  months,  and  S.  agrees  to  take  the 
above  amount,  as  above  stated ;  and  if  they 
£ul  to  pay,  he  is  at  liberty  to  take  the  prop- 
erty away,  to  enable  him  to  realize  the  amount 
and  interest  JBeld^  that  the  contract  was  a 
oonditiaiial  sale,  rather  than  an  absolute  sale 
irith  a  reconveyance  by  way  of  mortgage^  and 
need  not  be  filed.  Supreme  Ot.^  1864,  Grant 
t.  ainner,  21  Ba/rh.,  681. 

4891  Promiae  to  aaanme  purohaae-money 
is  a  nMftBBe&  If  A.  give  his  note  to  B.,  on 
the  purchase  of  a  chattel,  and  sell  the  chattel 
to  C.,  npoa  an  oral  condition  that  0.  pay  the 
note,  it  is  a  mortgage  as  between  B.  and  C, 
and  the  chattel  is  the  primary  fund  for  pay- 
meuL  i6h(;>r«iM(7<.,  1858,  Wayne  V.Sherwood, 
14  Bard.,  688. 

44a  Sole  reserving  lien.  By  a  contract, 
K.  sold  "the  aahes  in  the  ashery,  now  in  the 
poaseonon  of  J.,*^  and  J.  agreed  to  pay  there- 
&I,  stipulating  that  N.  should  have  a  lien 


upon  the  ashes,  and  upon  the  potash  made 
therefrom,  until  the  price  is  paid,  JSeld^  that 
this  was  a  mortgage ;  that  the  description  of 
the  property  was  sufficient,  and  the  lien  at- 
tached upon  the  potash  as  fast  as  made,  and 
that  the  act  of  the  mortgagee  in  mixing  other 
aahes  with  the  ashes  mortgaged,  without  the 
knowledge  of  the  mortgagor,  did  not  impair 
the  lien,  but  extended  it  to  the  ashes  so  in- 
termixed. Supreme  Gt,^  1860,  Donning  v. 
Steams,  9  Barb,^  680. 

441.  Ckmditional  aale  not  a  mortgage. 
S.  gave  N.  a  written  promise,  that  on  the  pay- 
ment of  certain  sums,  he  would  give  a  bill  of 
sale  of  a  canal-boat,  providing  that  it  should 
not  be  construed  as  giving  N.  any  right  in  the 
boat,  except  to  use  it,  until  all  the  payments 
should  be  made;  and,  on  de&nlt  in  payment, 

5.  might  take  possession  and  sell  it,  and  pay 
the  balance  due,  after  deducting  the  purchase- 
money  and  expenses  of  sale,  to  K ;  and  N. 
accordingly  took  possession  under  the  paper. 
Held^  that  this  was  a  sale  on  condition,  and 
not  an  absolute  sale  and  a  mortgage  back.  [2 
Pick.,  612.]  Supreme  Ct.^  1866,  Brewster  v. 
Baker,  20  Barb,,  864  (overruling  S.  C,  16  Id., 
618) ;  S.  P.,  Grant  v.  Skinner,  21  Id,,  681. 

442.  When  title  paaaee  under  contract 
for  oonatraction.  A.  contracted  to  build  for 
B.  a  vessel  of  specified  dimensions,  and  deliver 
it  to  him  complete  on  a  day  named,  for  a  spe- 
cified price;  portions  to  be  paid  at  specified 
stages  of  the  work,  and  the  residue  when  it 
was  oompleted^and  delivered ;  the  workman- 
ship and  materials  to  be  inspected  and  ap- 
proved as  the  work  progressed,  by  the  super- 
intendent of  B.,  which  was*done.    Held,  that 

6.  had  no  property  in  the  vessel  before  it  was 
completed.  The  payment  of  part  of  the  price, 
at  specified  stages  of  the  work,  would  not,  in 
itself,  operate  to  change  the  title,  nor  would 
the  intervention  of  a  superintendent  to  inspect 
the  work;  and  therefore  the  co^iourrence  of 
both  these  features  would  not.  The  fact  that 
the  builder  would  not  be  at  liberty  to  substi- 
tute another  thing  for  that  which  he  had  par- 
tially made,  is  not  controlling  on  the  question 
of  title,  [r  Johns.,  478;  2  Den.,  628;  11 
Wend.,  189.]*    Ct  of  Appeals,  1864,  Andrews 


*  The  English  rale,  whioh  the  Court  of  Appeals 
here  disapprove,  is  contrary  to  this.  Clark  «.  Spenoe, 
4  Adf>lph,  <t  E.,  448 ;  Woods  9.  Bnaeell,  6  Bam,  db 
Aid,,  042 ;  8  Bam,  S  Or,,  277 ;  and  see  Moody  e. 
Brown,  84  MtMM,  107 ;  Laldler  v.  Barlinson,  2  M, 
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9.  Dniaat,  11  IT.  Y.  (1  X0m.)j  S6.  To  similar 
cfieot  see  Decker  v.  Farnias,  U2f.  T.  (4  JEam.X 
611 ;  reversing  8.  C,  8  i>tf«r,  SOI ;  Brown  t. 
Morgan,  2  JSmw., 465;  and  see  Hisooz  «.  Har- 
beck,  2/(2.,  506. 

44a  In  general,  a  contract  for  the  bnilding 
of  a  TCflsel  or  other  thing  not  yet  in  diss,  does 
not  vest  any  property  in  the  party  for  whom 
it  is  agreed  to  be  oonstrocted,  daring  the  prog- 
ress of  the  work,  nor  nntil  it  is  finished  and 
delivered,  or  at  least  ready  for  delivery  and 
approval  by  such  party.  [1  8tra.,  506;  1 
Tannt.,  818;  11  Wend.,  180;  18  Johna.,  68; 
8  Cow.,  215 ;  21  Pick.,  205.]  Ot.  i^ApptaU, 
1854,  Andrews  «.  Dnrant,  11  K  T.  (1  Kem,\ 
85. 

444.  If,  nnder  an  agreement,  entered  into 
before  the  bnilding  of  a  vessel  is  commenced, 
between  the  employer  and  the  boilder,  that 
the  vessel  should  become  the  property  of  the 
former  as  fiast  as  the  payments  were  made  on 
her,  payments  are  made  so  diat  the  former  is 
always  in  advance,  and  before  the  materials 
sued  for  were  fnmished  by  the  plaintiff  the 
builder  was  overpaid  by  the  employer,  for  all 
work  and  materials;  the  employer  is  to  be 
deemed,  at  all  times,  owner  of  the  vessel,  as 
the  building  of  her  progressed,  and  conse- 
quently the  contractor,  when  ordering  «9ach 
materials,  is  not  to  be  deemed  the  ^^  owner, 
agent,  or  consignee*'  of  such  vessel,  within  the 
meaning  of  the  statute,  and  therefore  the 
plaintiflEs  would  acquire  no  lien  on  the  vessel 
for  the  price  of  such  materials.*  [20  Wend., 
181 ;  4  Benn.  (Mo.),  518;  1  Curt,  C.  C,  258 ; 
15  HL,  41 ;  1  Kein.,  85.]  K  T.  Buperior  Ot,, 
1858,  Hlficox  ft,  Harbeck,  2  Bomo.,  606. 

445.  Under  a  contract  to  furnish  the  mate- 
rials and  build  a  house  for  another,  the  mate- 
rials procured  by  the  contractor  for  the  par> 
pose,  remain  his  own  until  attached  to  the 
house,  so  as  to  become  part  of  the  freehold. 
Supreme  Ot.,  1884,  Johnson  «.  Hunt,  11  Wtni., 
185 ;  and  see  Chattbls;  and  Confusiok. 

446.  —  an  oontraot  of  sate.    A  contract 


db  W,,  602;  Wood  v.  Bell,  5  JWw  <ft-B.,  772;  M^Bng, 
L.dtSi.,m\  86/^.,  148;  ^  SOk^  B.,W&\  JBdl 
on  Salet,  17]2SZ,J.£.  Q.,  821 ;  Baker  •.  Gnj,  17 
a  JB.,  462 ;  84  Sng.  L,  db  Sq,,  887 ;  Olover  «.  AoBtin, 
6  Pick.,  209 ;  Samner  «.  Hamlet,  12  ii.,  76,  82,  noU; 

*  The  statute  was  amended  in  this  reepect  in  1866, 
by  adding  the  word  "  bailder.''  Zmm  of  1666, 174, 
eh.  110. 


for  sale  of  lands,  and  lumber  to  be  eat  there* 
from, — Held,  not  to  contemplate  a  transfer  of 
title  till  payment  of  the  whole  purchase-money. 
Tyler  e.  Strang^  21  Barb,,  198. 

Consult,  also,  Bailmbnt;  Chattbl  Most- 
gaoib;  Salbs;  Y sndob  and  Pubohasbb. 

10.  Interpretation  of  Special  and  Peculiar 
Contracts  and  Protieione. 


447.  Agreemrati  to  proilde  inaliitien> 
cmoe.  A  father  conveyed  lands  to  his  son 
D.,  in  consideration  of  D.^s  coyenant  to  pro- 
vide a  maintenance  for  him  and  to  pay  his 
debts;  but  the  deed  was  with  a  tfofuiitiofi,  that 
if  the  grantee  should  neglect  to  fulfil  his  cove- 
nants, and  should  suffer  the  grantor  to  be  put 
to  any  cost  on  account  of  the  same,  it  should 
be  kwful  for  the  grantor  to  re-enter.  After 
death  of  the  lather,  another  son,  A.,  presented 
to  D.  a  demand  against  the  ikther,  which  D. 
disputed.  It  was  submitted  to  arbitrators,  who 
awarded  against  D.  A.  sued  upon  the  award 
and  had  judgment,  and  afterwards  brou^^t 
ejectment  as  heir  of  the  father,  against  T.,  who 
had,  meanwhile,  purchased  the  lands  of  D. 

Eeliy  1.  That  the  condition  was  broken, 
although  the  father  was  not  put  to  cost,  te., 
becanse  that  branch  of  the  condition  expired 
at  his  death,  or  the  word  and  might  be  con- 
strued <^. 

2.  I^hat  the  heir,  though  not  named  in  the 
condition,  might  avail  himself  of  it 

8.  That  the  purchaser  was  not  protected, 
for  a  forfeiture  cannot  be  defeated  by  a  trans- 
mission of  title. 

4.  That  the  heir  had  a  right  first  to  pursue 
a  personal  remedy ;  nor  was  he  bound  to  fol- 
low that  to  execution  upon  his  judgment,  bat 
upon  non-payment,  might  elect  to  insist  upon 
a  forfeiture.  Suprefne  Ot,,  1828,  Jackson  «. 
Topping,  1  Wend,,  888. 

44a  A  father  conveyed  his  property  to  his 
elder  sons,  who  covenanted,  among  other 
things,  to  keep,  maintain,  and  provide  for  a 
younger  brother,  till  he  came  of  age.  Eeld^ 
that  the  mere  fact  that  tbe  youn^r  son  left 
the  family,  did  not  constitute  a  breach.  Su- 
preme (7t.,  1841,  Fool  «.  Pool,  1  HiU,  580. 

449.  The  contract  by  which  the  defendant 
agreed  to  maintain  the  plaintiff,  provided  that 
^^  if  at  any  time  plaintiff  should  become  dissat- 
isfied with  living  with  defendant,  then  the  de- 
fendant would  pay  all  reasonable  charges  for 
the  board  and  necessary  expenses  of  the  plain- 
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tiiC"  JSsidy  that  the  plaintiff  had  a  right  to 
quit  the  family  of  the  defendaQt  whenever  he 
became  diaaatiBfied,  without  showing  any  good 
^CQse  for  leaving.    It  was  for  him  to  judge 

whekber  there  was  good  eanse  for  dissatisfao- 

tioB.  JBmprmne  Ot.^  1866,  Hart  e.  Hart,  22 
J5M.,  606.  To  the  eonlarary,  is  a  former  de- 
daon  in  the  same  case,  14  Mmc.  Pr,^  418. 
Gompare  Butler  v.  Tnoker,  24  WsThd,,  447,  and 
Wetterwn]^  «.  Kniokerhocker  Building  Ase., 
2  B$m^  881. 

450.  That  a  bond  to  support  another  is  to 
be  performed  at  the  house  <^  the  obligor,  dur- 
ing hia  life,  and,  after  hia  death,  at  the  &mily 
residenoe,  ao  kxog  as  it  should  be  maintained. 
UtSMp  9.  MoEillip,  8  Barh.,  652. 

WL  Ifccrwnamt— to  arbitrate.  That  a 
daoae  in  a  oo&kraet  agreeing  to  arbitrate  mat- 
tan  in  diiTeranee  arising  under  it,  is  no  bar  to 
an  action.  [2  Yes.,  129;  8T.B.,  180;  2Stor. 
Eg.  Jar.,  fi  1467-8.]  Ct,  of  Appeah,  1851, 
Haggarte.  Morgan,  5ir.  Y.  (1  /S^JeZ.), 422 ;  af- 
firming 8.  O.,  4  Smnd/^  108;  If,  T.  Oom.  Pl^ 
18S2,  Eiipp  e.  Barthan,  1  E.  D.  SmiUh,  622. 

458.  —  to  pay  reaaonabla  ooata.  An 
agraement  to  pay  a  solicitor  what  a  certain 
taxiDg  oiBoer  should  say  was  reasonable,  means 
to  pay  eoate  as  taxed  by  hhn.  Supreme  Ot,^ 
1S45,  Onlley  v.  Hardenborgh,  1  Den,^  608. 

453^  —  to  pay  bttla  drawn  on  fond.  Oon- 
rtmetion  and  effect  of  a  peculiar  contract  to 
pay  bifla  drawn  on  proceeds  of  lumber,  and  of^ 
the  aooeptancee  of  bills,  according  to  such  con- 
traet.  Kellogg  «.  Lawrttice,  ffili  4b  D.  Supp,^ 
832. 

494.  —  to  pay  montbly  oompenaation 
That  under  a  contract  for  labor  at  a  monthly 
eompaiaation,  such  compensation  is  payable 
monthly.  Heim  e.  Wol^  1  E.  D.  Smith,  70 ; 
diaapproTing  of  Thorpe  e.  White,  18  Johns,,  53. 

4S5l  —  to  pay  brokar.  Defendant  signed 
a  promiae  to  pay  his  brokers  $60,  commissions, 
"  on  porchaae  by  me  of  two  lots,'^  ho,,  belong- 
iag  to  J.,  payi^le  on  the  deliyery  of  deed, 
within  thirty  days  from  date. 

BM,  that  by  a  fair  interpretation  of  the 
iastnonent,  the  &ot  of  the  purchase  was  ad- 
mitted; and  eren  if  delivery  of  Ihe  deed  could 
becegsrdsd  as  a  condition  precedent,  tender 
of  it,  and  refuaal  by  defendant  to  receive  it, 
veceequiTalent  If.  T.  Com.  Fl,  1864,  Beebe 
9.  Bobsrta,  8  E.  J>.  SmM^  104. 

496L  —  to  pay  over  reoovezy.  A  cove- 
nant to  pay  over  one-half  of  any  recovery  to 


be  had  in  an  action  on  a  demand, — Held,  to 
pass  one-half  of  the  demand,  and  to  entitle 
the  party  claiming  under  it  to  moneys  re- 
ceived on  account  of  that  demand,  though  not 
recovered  by  action.  Ct.  qf  Errore,  1880, 
Wood  ©.  Youngs  6  Wend,,  620.  Compare  Og- 
den  i>.  Des  Arts,  4  Luer,  275. 

457.  — to  aell  and  account  for  proceeds. 
Defendant,  on  being  furnished  by  T.  with  goods 
to  eel],  bound  him  to  *^  sell  and  account  to  him 
for;  and  pay  him,  the  cost  prices,  and  twenty 
per  cent,  in  addition  for  all  articles  sold  at 
retail,  and  fifteen  per  cent  for  all  articles  sold 
at  wholesale." 

Eeld,  that  this  was  a  contract  of  sale,  and 
not  of  agency  or  of  guaranty ;  and  that  the 
defendant,  having  sold  the  articles,  became 
immediately  liable  for  the  stipulated  price, 
and  no  demand  of  an  account  was  necessary 
before  suit.  N.  T,  Supervor  Ct,,  1854,  Depew 
e.  Keyser,  8  Du^,  886. 

458.  Xndemnity.  It  teeme,  that  an  agree- 
ment to  indemnify  against  all  sums  Jhat  the 
party  may  be  liable  to  pay,  includes  a  liability 
subsequently  declared  by  an  award  made  in 
an  arbitration  pending  at  the  time  of  the 
agreement.    Packard  v.  Hill,  7  Cow,,  484. 

459.  Defendant  being  asked  for  a  written 
indemnity  on  the  execution  of  an  agreement 
of  sale  by  him,  said :  "  I  will  not  give  you  a 
written  indemnity ;  but  I  have  sold  you  the 
property,  it  is  yours,  and  I  will  see  you  out  in 
it"  Meld,  equivalent  to  an  agreement  to  in- 
demnify, and  valid.  Supreme  Ct,,  1884,  Brew- 
ster  V.  Countryman,  12  Wend.,  446. 

460.  A^eemeat  to  sign  aa  anrety.  De- 
fendant wrote  to  his  sister,  saying  that  he 
would  become  surety  for  her  husband  in  a 
lease,  and  would  sign  the  papers.  On  the 
faith  of  this  letter  the  landlord  let  the  premi- 
ses to  the  husband.  Held,  that  the  promise 
was  binding ;  and  a  refo^  to  execute  a  proper 
agreement  of  suretyship  was  a  breach.  Such 
breach,  however,  is  entire,  and  after  recovery 
in  one  suit  upon  it,  the  landlord  cannot  main- 
tain a  second  action.  If.  F.  Superior  Ct, 
1850,  Waterbury  v.  Graham,  4  Sariiif,,  216. 

461.  —  to  obtain  aaalgnment.  The  agree- 
ment by  the  defendant  to  turn  out  a  mortgage 
to  be  made  by  a  third  party,  necessarily  in- 
volves an  undertaking  by  him  to  procure  the 
mortgage,  and  he  takes  the  risk  of  the  third 
party's  refusing  to  c^ve  it  Supreme  Ct.,  1858^ 
Thomas  v,  Dickinson,  28  Barb,,  431. 
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462.  —  to  obtain  sigiiatare.  A  copartner- 
ship between  W.  &  T.,  in  the  profits  of  which 
S.  had  an  interest,  being  proposed  to  be  dis- 
solved, a  third  party  covenanted  with  W., 
that  T.  and  S.  should  execate  certain  articles 
of  dissolution,  within  a  certain  time ;  and  they 
were  so  executed,  but  with  a  protestation  in- 
serted in  the  attesting  clanse,  over  the  wit- 
ness' signature,  asserting  that  it  was  declared 
by  T.  and  S.  that  S.  was  not  a  partner,  ffeldy 
that  as  such  protestation  was  in  no  wise  in- 
consistent with  the  instrument,  and  did  not 
vary  its  effect,  its  insertion  did  not  vitiate  the 
performance,  and  W.  was  bound  to  receive 
the  articles  as  a  performance  of  the  covenant. 
Ot.  of  Appeals,  1882,  Wright  «.  Taylor,  9 
Wend,,  688 ;  affirming  Si  0.,  1  Bdw.,  226. 

463.  —  to  assign  so  as  to  enable  as- 
signee to  reoover.  Defendant  having  re- 
covered judgments  in  the  State  of  Vermont 
against  G.,  agreed  with.  plaintifE^  who  paid 
him  a  certain  sum  in  full  of  them,  that  his  at- 
torney in  Vermont  should  assign  the  judgments 
to  the  plaintiff  ^^  in  a  legal  manner,  so  as  to 
enable  him  to  obtain  judgments'*  thereon,  the 
judgments,  when  obtained,  to  be  collected  at 
the  risk  and  expense  of  the  plaintiff.  Held, 
not  a  warranty  ^at  the  plaintiff  could  main- 
tain suit  in  this  State  upon  the  assigned  judg- 
ments. If  he  could  do  so  in  Vermont,  it  was 
^enough;  and  his  failure  to  obtain  judgment 
in  a  suit  in  this  State,  did  not  of  itself  entitle 
him  to  recover  from  defendant  what  he  paid 
for  the  assignment  Supreme  Ot.,  1814,  Un- 
derwood «.  Morgan,  11  Johns,,  426. 

464.  —  to  surrender  person  to  custody. 
Defendant  gave  bond,  conditioned  to  pay  a 
judgment  against  him  by  a  certain  day,  or 
to  surrender  himself  into  the  custody  of  the 
sheriff  of  L.  in  that  suit;  and  the  money  was 
not  paid ; — Held,  that  a  mere  interview  with 
the  sheriff,  and  readiness  to  be  taken  into 
custody,  was  not  enough.  He  was  bound  tp 
actually  surrender ;  and  was  not  excused  by 
plain tlfiTs  omission  to  issue  execution.  Su- 
preme Ct,  1818,  Mounsey  v,  Drake,  10  Johns., 
27.    Approved  in  4  N.  Y,  (4  Oomst,),  411. 

If  the  bond  is  to  surrender  in  execution,  he 
is  excused  by  plaintiff^s  omission  to  issue  one. 
Whitney  «.  Spencer,  4  Oov),,  89. 

465.  —  to  receive  property  at  an  ap- 
praisal. If  the  creditor  agree  to  receive  prop- 
erty on  the  appraisal  of  others,  in  payment  of 
a  fixed  sum,  the  debtor  must  tender  property 


appraised  as  of  that  value.  He  has  no  right  to 
demand  the  difference  between  the  debt  and  a 
higher  valuation.  Supreme  Ct,,  1884^  Lamb  9. 
Lathrop,  18  Wend,,  96. 

466.  — to  insure.  Under  an  agreement 
that  one  party  was  to  be  allowed  to  make  in- 
surance on  cargoes  for  a  particular  adventure, 
and  charge  the  same  to  the  other ; — Held,  that 
be  could  only  charge  premiums  actually  paid, 
and  not  premiums  on  adventures  not,  in  fact, 
insured.  Supreme  Ct^  1816,  Kane  «.  Smith, 
12  Johns,,  166. 

467.  —  to  give  emplo3rment  The  de- 
fendant, in  March,  1864,  agreed  in  writing,  to 
give  the  plaintiff  steady  employment  for  the 
term  of  one  year,  at  a  fixed  rate  per  hour,  as 
a  gilder;  ^^and  also  -to pay  one  dollar  per 
week  extra,  to  superintend  the  silver-gilding 
department,  and  to  make  hjmself  generally 
useful;  commencing  from  the  first  of  May 
next,  and  ending  the  first  of  January,  1866." 

Held,  that  it  should  be  construed  as  en- 
titling plaintiff  to  employment,  as  a  gilder,  for 
one  year,  and  as  a  superintendent,  &c.,  from 
May  to  January,  during  such  year;  and  that 
the  latter  provision  did  not  limit  the  effect  of 
the  whole  agreement  to  a  period  of  eight 
months.  Jjf,  T,  Com,  PI.,  1866,  Nonnenbocker 
V.  Hooper,  4  E,  D,  Smith,  401. 

468.  —  to  give  title.  An  agreement  to 
give  a  title  satisfactory  to  the  party  to  whom 
it  is  to  be  given,  means  a  title  to  which  there 
is  no  reasonable  objection,  and  with  which 
the  party  ought  to  be  satisfied.  Such  a  title 
he  is  bound  to  accept.  IT,  F.  Superior  Ct,, 
1868,  Fagen  v.  Davison,  2  Duer,  168.  And 
see  VEin>OB  and  Pubohasbr. 

469.  —  to  take  possession.  In  a  contract 
of  sale,  the  provision  that  "it  is  mutually 
agreed*'  that  the  purchaser  should  immediate- 
ly take  possession  and  pay  the  taxes,— J?e^, 
not  to  be  a  covenant  on  the  part  of  the  vendor 
to  give  possession,  but  only  on  the  part  of  the 
purchaser  to  take  it  and  pay  taxes.  Supreme 
Ct,,  1862,  Olarke  «.  Hughes,  18  Barb.,  147. 

470.  ^  not  to  aid  rival  paper.  The  act 
of  defendant,  in  printing  in  his  own  ofiice  the 
first  number  of  a  projected  newspaper,  for 
another,  is  a  breach  of  a  covenant,  made  by 
him  with  plaintiff^  not  to  suffer  any  paper  to 
be  printed  in  any  building  belonging  to  him, 
and  not  to  be  accessory  to  the  publishing  of 
any  paper.  Ct  of  Errors,  1889,  Williams  e. 
Dakin,  22  Wend.,  201 ;  17  Id.,  447. 
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471.  —  to  use  octfre,  &o^  in  a  sala    S. 

eoTenuKfted  with  B.  to  sell  certain  lots  to  the 
best  advantage,  by  a  certain  day,  and  pay  the 
proeeeds  on  a  debt  to  B.  And^  together  with 
T.  asbjs  sorety,  8.  farther  covenanted  that  S. 
shonld  *^ase  all  neoessary  care  and  diligence 
in  the  sale  of  said  lots ;" — SelcL,  that  the  sure- 
ty ondertook  both  that  S.  shonld  ose  all  neces- 
sazy  care  and  diligenoe  to  make  sales  within 
the  specified  time,  and  that  he  shonld  sell  the 
lots  fcur  the  best  price  that  coold  be  obtained 
for  them  within  that  time.  Supreme  CU^ 
1843,  Brown  «.  Stebbins,  4  Hill,  154. 

47aL  —  to  sell  only  for  expenses.  An 
agreement  not  to  sell  certain  articles  within 
certain  limita,  except  sufficient  to  defray  the 
oovenantor's  ordinary  honsehold  expenses, 
leaves  him  at  liberty  to  dispose  of  sncdi  arti- 
<^  in  any  way,  provided  the  gross  avails  do 
not  exceed  his  snch  expenses  for  the  time  in 
qaestkuL*  Supreme  Ot.y  1842,  Gk>nlding  «. 
Hewitt,  8  mOy  644. 

473.  —  to  tow  vesseL  The  owner  of  a 
steamboat  agreed  to  take  the  plaintif^^s  canal- 
boat  in  tow  ^  from  New  York  to  Albany,  or  as 
&ra0  the  ioe  would  permit,  at  the  risk  of  the 
naster  and  owner  thereof  ;"—ir62<2,  that  he 
was  not  required  to  tow  the  boat  to  Albany 
if  physically  possible,  bnt  only  so  far  as  he 
eonld  without  great  and  imminent  hazard 
frnn  the  ioe,— such  hazard  as  no  prudent  man 
would  willingly  encounter, — and  that  hazard 
to  the  steamboat  would  excuse  non-perform- 
ance. CL  of  Appeals^  1850,  Yanderalice  e. 
Newton,  4  JT.  T.  (4  Comet,),  180.  Compare 
Cabkob. 

474.  —  to  aasnme  Uea.  An  agreement 
made  by  a  part-owner  of  a  vessel  with  the 
purchaser  of  the  share  of  another  part-owner, 
to  assume  a  pprtion  of  all  liens  created  by  act 
and  operation  ci  law ; — Held,  under  peculiar 
dreamstanoes,  not  to  indude  liens  claimed  by 
the  vendor,  arising  subsequent  to  the  time 
when  he  was  nmning  the  vessel.  Tisdale  v. 
Grant,  13  Barh^  411. 

475.  —  to  oomiiroinJse.  A  creditor's 
agreement  with  a  third  party,  to  compromise 
his  judgment  against  the  debtor,  for  the  third 
party^  note  for  a  less  sum,  is  an  agreement  to 
satisfy  the  judgment  on  receiving  the  note. 
Phillips  e.  Berger,  8  Barb,,  527. 

476L  ^  to  take  proper  means  for  coUeo- 
tlon.  A  party  covenanting  ^^  to  take  proper 
neans'^  for  the  collection  of  a  bond  and  mort- 


gage, is  responsible  for  the  failure  to  collect, 
arising  from  the  fact  that  the  solicitor  em- 
ployed by  him  in  proceedings  for  the  collec- 
tion, judged  it  proper  to  delay  the  proceed- 
ings, and  accordingly  did  so.  Ct,  o/AppeaU^ 
1861,  Hoard  «.  Gamer,  10  K  F.  (6  Seld.),  261 ; 
affirming  S.  C,  8  Sand/,,  179. 

477.  —  to  deUver  lumber.  Defendants 
who  were  proprietors  of  a  saw-mill,  sold,  and 
agreed  to  deliver,  a  certain  quantity  of  lumber 
(i  sawed  at  our  mill."  Held,  that  if  they  had 
not  that  quantity  already  sawed  they  were 
bound  to  saw  it.  Supreme  Ct.,  1856,  Wemple 
9.  Stewart,  22  Barb.,  154. 

478.  .^eement  of  adjoining  ownen  to 
bcdld  so  as  to  exolade  nnlsances.  Defend- 
ant and  others,  owners  of  adjoining  houses 
and  lots,  made  an  agreement  with  plaintifE^ 
who  owned  lots  in  their  rear,  by  which  they 
eaeh  undertook  to  pay  him  $200,  and  he 
agreed  to  erect  on  his  lots,  in  the  rear,  dwell- 
ing-houses, covering  the  entire  front  of  his 
lots,  of  such  character  as  to  be  ineligible  for 
tenement  houses,  or  for  any  trade  or  occupa- 
tion, likely  to  be  offensive  or  iiijurious  to 
them.  He  erected  suitable  dwellings,  cover- 
ing the  entire  front;  but  one  of  them  was 
constructed  with  a  carriage-way  or  passage, 
unconnected  with  the  house,  but  opening  on 
the  street,  and  leading  to  the  rear  of  the  lot, 
so  that  stables  or  other  buildings  might  be 
erected,  having  a  common  entrance  and  exit 
by  the  carriage-way,  on  the  rear  of  each  lot. 

Held,  that  as  the  manifest  object  of  the 
agreement  was  to  prevent  Ihe  erection  on  the 
plaintiff's  lots  of  any  building  that  might  oper- 
ate as  a  nuisance  to  themselves,  and  as  the 
opening  of  the  carriage-way  would  enable  the 
plaintiff  to  erect  such  buildings,  should  he 
deem  it  expedient,  it  was  a  breach  of  the 
spirit  of  the  agreement,  and  a  bar  to  his  re- 
covery thereon.  [Com.  Dig.  Gov.  £.,  2;  2 
Cow.,  786.]  K  T,  Superior  6%.,  1866,  Voor- 
hies  V,  Anthon,  6  JDtter,  178. 

479.  .Agreement  of  corporation  to  issue 
stock  to  pay  Interest  It  was  agreed  be- 
tween defendants,  a  corporation,  and  the  sub- 
scribers to  their  capital-stock,  that  application 
should  be  made  to  the  Legislature  for  power 
to  issue  additional  shares  of  stock,  to  be  ap- 
plied to  the  payment  of  interest  on  the  instal- 
ments paid  in  by  the  subscribers  on  the  capi- 
tal-stock subscribed  for  by  them  respectively, 
until  income  should  be  realized  from  the  road« 
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The  LegislAtnre  passed  an  act  aathoridng  the 
company  to  issue  additional  shares  **  to  enable 
the  company  to  provide  for  and  pay  interest 
on  the  instalments  paid  in  for  the  constmc- 
tion  of  the  road,  nntil  it  should  be  completed 
and  pnt  in  operation." 

ffeldy  that  the  reasonable  oonstroetion  of 
the  agreement,  as  confirmed  by  the  statcrte, 
was,  1.  That  the  additional  sham  to  be  issned 
by  the  company,  were  to  be  applied  by  con- 
rerting  them  into  money,  and  paying  the  pro- 
ceeds. 

2.  That  interest  continned  to  accme  to  tbt 
subscribers  until  an  income,  exceeding  ex- 
penses, should  be  realized,  after  the  comple- 
tion of  the  whole  road.  JT.  F.  8uperi&r  Ot^ 
1864,  Manice  v.  Hudson  River  R.  R.  Co.,  8 
Drier,  4S6. 

400.  ObtainiBg  retam  of  dxMm,  The 
plaintiff  undertook  to  bring  suit  against  the 
Collector  of  the  Port  of  New  Tork,  to  estab- 
lish that  certain  goods  were  not  chargeable 
with  duties  under  the  tariff;  and  the  defend- 
ants and  other  importers,  signed  an  agreement 
to  pay  him  one-third  of  the  sums  which  should 
be  *' recovered^'  by  them  respectively,  as  a  re- 
turn of  duties  exacted  from  them  on  their  im- 
portations of  such  goods. 

El$ld,  that  the  word  recovered  might  be 
read  received,  so  that  plaintiff's  claims  under 
the  agreement  were  not  confined  to  a  share 
in  the  return  of  duties  for  which  he  recovered 
judgment;  nor  to  those  duties  that  had  been 
exacted  before  the  execution  of  the  agreement, 
but  embraced  all  that  were  returned  to  them, 
in  consequence  of  the  judicial  determination 
tiiat  tiie  plaintiff  undertook  to  obtain.  Jf.  F. 
Stiferior  Ct,^  1856,  Ogden  e.  Des  Arts,  4  Du^r, 
276. 

461.  Even  if  such  a  contract  could  be  deem- 
ed champertous,  as  to  moneys  recovered  by 
suit,  it  is  legal  as  to  those  voluntarily  repaid 
under  the  force  of  a  judicial  determination  in 
one  case.    Ih. 

402.  The  defendants  and  others  had  claims 
against  government  for  the  refunding  of  du- 
ties, and  plaintiff  proposed  to  procure  them  to 
be  refunded  for  one-half  of  the  amount  actual- 
ly recovered  by  him,  as  his  compensation,  and 
he  to  save  them  harmless  from  all  liabilities  to 
costs.  The  defendants,  who  had  previously 
employed  other  parties  in  the  same  service, 
signed  a  stipuktion  with  plaintiff  to  that  effect, 
with  a  proviso,  that  it  was  ^^not  to  interfere 


with  any  other  arrangement  already  made.** 
SM,  that  the  plaintiff  was  not  entitied  to 
recoter  fifty  per  cent,  upon  tibie  amount  re- 
funded, without  reference  to  the  amount  paid 
by  the  defendants  to  those  who  were  previously 
employed  to  prosecute  the  clum.  Supreme 
at,,  1856,  Ely  e.  Spofford,  22  Barb,,  281. 

463.  Advances  to  oomptete  boat.  De- 
fendant lent  plaintiff  $500,  taking  at  the  same 
time  as  security,  an  assignment  of  a  contract 
between  plaintiff  and  a  boat-company  for  the 
building  of  a  boat  by  plaintiff,  and  defendant 
agreed  that,  after  deductmg  the  $600  lent,  he 
would  accept  all  plaintiff's  drafts  on  him 
against  the  balance  due  plaintiff  on  the  con- 
tract by  the  company,  and  which  defendant 
was  to  receive  under  the  assignment  By  the 
contract,  a  part  of  the  price  of  the  boat  was 
not  to  be  paid  till  the  boat  was  **  put  in  opera- 
tion,** and  the  assignment  contained  the  fol- 
lowed clause:  ** There  shall  also  be  deducted 
from  the  balance  due  on  said  contract-money, 
BufBoient  to  complete  said  boat  according  to 
contract**  Held,  that  defendant  was  justified 
by  the  terms  of  his  agreement  with  plaintiff 
as  well  as  in  his  right  of  assignee  of  the  con- 
tract, in  making  advances  necessary  to  com- 
plete the  boat,  and  such  advances  should  be 
deducted  from  the  amount  due  fh>m  him  u» 
plaintiff.  Supreme  Ot,,  1848,  Blanchard  o. 
Pompelly,  EiU  A  D.  Swpp.,  198. 

464.  Ambigoons  ohazaotera.  A  bill  of 
lading  stipulated  for  the  payment  of  freight, 
^^at  the  rate  of  one  ^  dolls,  per  ton,**  and 
the  freighter  paid  $1.10  per  ton  on  receiving 
his  goods ; — Held,  that  he  could  not  recover 
back  ten  cents  per  ton  on  the  ground  of  over- 
payment by  mistake.  The  bill  of  lading  itself 
was  not  alone  sufficient  to  show  that  the  rate 
agreed  upon  was  but  one  dollar;  on  the  con- 
trary, the  characters  used,  raised'  a  presump- 
tion of  a  higher  rate.  N.  7.  Com,  P2.,  1865, 
Taylor  «.  Beavers,  4  E.  D.  Smith,  216. 

465.  An  awrignment  for  benefit  of  ored* 
ttora,  contained  a  direction  to  pay  certain 
parties  the  amount  of  aU  such  notes,  checks, 
or  drafts,  as  they  had  made,  indorsed,  or  ac- 
cepted for  the  debtor's  accommodation.  Held, 
that  the  benefit  of  the  provision  extended  to 
all  holders  of  notes,  &c.,  made,  &o.,  by  the 
parties  named,  for  the  debtor*s  accommodation, 
but  that  notes  tainted  with  usury,  and  notes, 
dec.,  made  after  the  assignment,  though  in 
ignorance  of  it,  were  not  within  the  provision. 
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Cham&ry^   1889,  Pratt  «.  Adama,  7  Po^ 
616. 

486.  An  aaaignment  for  benefit  of  creditors, 
preferred  debts  dne  to  S.,  and  his  liabilities  fbr 
the  sssigBor; — EM^  not  to  indnde  a  verbal 
gnaranfy  by  8.,  which  was  Toid  by  the  statnte 
of  finaads.  It  is  only  the  actual  debt  lawAiUy 
due,  or  legal  responsibility  fixed,  wfai<A  is  in- 
dadedL  A.  F.  Ohan.  Ct^  1840,  Morton  e. 
Hadson,  Hoffu^,^  812. 

487.  An  assignment  conveyed  lands  in  trust, 
to  sell  the  same,  sabjeot  to  the  mortgages  ther^ 
OBy  or  firee  from  incumbrances,  paying  the  mort- 
gages from  the  poitshaee-money,  and  in  the 
mean  time  to  rent  the  premises,  sad  fixwi  the 
rents  and  sales  to  pay  all  taxes,  interest,  and 
eapenBes,  and  then  a  certain  dd>t,  and  afifcer- 
wards  certain  other  creditors; — HM^  not  a 
tmst  to  pay  interest  on  the  mortgsges,  but  that 
that  pfoviaon  wss  only  a  power  for  the  pres- 
ervaticffi  of  the  premises.  F.  OhBm.Ct^  1844, 
Manhattan  Co.  e.  Greenwioh  Bank,  4iBiiv.,  816. 

48a  An  Magnmeirt  for  the  benefit  of  credit- 
ors provided  thatall  sums  ^*  owing  by  the  asiign- 
oia,  whether  doe  or  to  beoome  dne,  for  whicb 
B.  b  iadorser  or  sarety,"  should  be  prefemd. 
EMy  that  drafts  of  the  sssignors,  indorsed  by 
B.,  sod  accepted  by  third  parties,  were  not 
within  the  providoa  Sneh  a  provision  shoold 
beeoBstrned  to  apply  only  to  indebtedness  of 
the  assignorB  as  priaeipals.  The  liability  of 
an  aoo^tor  is  contingent,  and  protected  by 
lus  rights  as  sorety  against  the  aooeptor.  A»* 
prmmOL,  1848,  DoolitUe  e.  Boathworth,  8 

488.  AsBignees  nnder  an  assignment  made 
by  6.  A  D.  for  the  benefit  of  their  partner- 
ekap  oreditocs,  executed  an  agreement  with  8., 
radking  th^  several  soits  were  then  pending 
for  the  recovery  of  claims  and  demands,  in 
wh&di  the  assignees  were  interested,  and  in 
wUeh  salts  8.  wss  a  party;  and  that  sneh 
suits  were  for  the  benefit  of  the  assignees; 
snd  agrenng  to  pay  all  costs,  damages,  and 
chargea  ont  of  the  proceeds  of  the  estate, 
which  might  arise  in  consequence  of  any  or 
either  of  said  smts,  and  to  save  8.  harmless 
therefrom.  AU,  that  the  agreement  was 
solely  for  indemnity  ont  of  the  tmst-fbnd, 
and  embraoed  only  thoae  snitB  then  pending 
to  which  8.  was  a  par^,  and  in  which  the 
esUte  also  was  interested,  if.  T.  Superior 
OL,  1868,  Bell  e.  Holford,  1  Duer,  68. 

;  of  mortgaga.    The  par- 


ties executed  an  sgreemeat  which  stated  that 
8.,  having  cansed  a  bond  and  mortgage  for 
$4,000,  from  D  to  0.,  to  be  sssigned  to  B.,  had 
reoeived  from  him  $4,000  on  account  thereof 
bearing  interest  from  date;  the  mortgage  to 
be  foreclosed  immediately,  and  out  of  the  pro- 
ceeds the  said  sum  of  $4,000  and  intSKst,  to 
be  reftmded  to  him,  and  the  residue  due  on 
the  mortgage  to  be  paid  to  8.  EM,  that,  1 
It  was  not  necessary  to  be  inferred  that  8 
acted  as  prindpal ;  and  that  as  prior  steps  in 
the  same,  oontiDning  transaction,  showed  that 
he  acted  as  agent,  the  agreement  did  not  cre- 
ate any  personal  liabilil^  of  8.  to  B. 

2.  If  otherwise,  the  instrument  smounted 
only  to  a  sale  to  B.  of  an  interest  of  $4,000  in 
the  mortgage. 

8.  If  8.  was  liable  Ibr  any  deficiency,  it  wis 
as  surety  merely.  If,  Y,  £hip$rior  Ot.,  1868, 
Brandreth  e.  Sandlbrd,  1  Duer^  890.  i 

4814  Aaaignm— t  In  payaiem;  wWi  ayaa 
masit  to  oflsr  other  tenns.  0.  and  M.  en« 
tCMd  into  a  sealed  agreement,  in  which  M. 
admitted  that  he  was  liable  to  0.,  as  a  surety, 
in  the  sum  of  $i^000,  and  assigned  certain 
property  in  pigment.  The  agreement  con- 
taiiMd  a  farther  provision,  that  M.  was  to  oflbr 
other  terms  in  payment  within  six  months,  to 
be  accepted  or  not  at  O.^s  election,  and  he  sub- 
sequently made  an  ofifer  of  his  own  note  for 
$1,000,  but  0.  made  no  election. 

EM,  that,  1.  The  assignment  was  an  extin- 
gnishment  of  the  debt,  and  the  clause  relative 
to  offering  fhrther  terms  was  a  covenant,  and 
not  a  condition. 

2.  By  its  fair  construction,  all  that  could 
be  required  was,  that  the  deftodant  should, 
hanafiis,  make  an  ofier  of  terms  valuable  and 
certain,  sod  not  absurd  and  frivolous,  for  that 
would  be  in  fiwid  of  the  covenant;  and  the 
terms  offered  were  ci  the  former  description. 
Skiprmns  Ot,  1807,  Ourson  e.  Monteiro,  % 
Johm.,  808. 

482..  A  taUl  of  aale  conveyed  a  negro  wo- 
man slave,  named,  ^.,  *^  bdng  of  sound  wind 
and  limb,  and  free  fh>m  all  disease;^' — EM, 
that  these  were  an  averment  of  a  fact,  not 
mere  description,  and  amounted  to  an  ex- 
press, not  an  implied  covenant,-*a  warranty 
of  soundness.  Supreme  Ct,,  1818,  Oramer  e. 
Bradshaw,  10  Jehne.,  484. 

483.  Bond  to  oonaply  with  order.  On  the 
petition  of  L.,  and  others,  claiming  a  portion 
of  trust  property,  a  decretal  order  directed  the 
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trustees  to  pay  it  over  to  L.,  on  his  giving 
bond  to  them  to  pay  it  over  to  snoh  of  the 
parties,  other  than  the  petitioners,  as  the  coart 
should  direct;  and  L.  gave  bond  to  pay  ac- 
cording to  the  decretal  order,  >^and  any  other 
order  touching  the  premises."  HM^  tiiat  the 
latter  clause  did  not  enlaige  the  former,  and 
L.^8  refusal  to  pay  over  a  part  to  one  of  the 
petitioners,  under  an  order  of  the  court  to  that 
effect,  was  no  breach  of  the  bond.  Supreme 
Ct,  1826,  Ehnendorf  9.  Lansing,  6  Oto.,  468. 

494.  A'  bond  to  repay  an  advance  of 
wages  made  to  a  seaman,  if  he  fail  to  go  to 
sea,  is  forfeited,  if,  after  going  on  board  of  the 
vessel  and  before  she  proceeds,  he  is  arrested 
and  detained  by  reason  of  his  own  insubordi- 
nation. K  Y.  (km.  Ply  1854,  Woodside  v. 
Pender,  2  B,  D.  Smithy  890. 

495.  So  if,  by  consent  of  the  parties,  an- 
other seaman  is  substituted  for  tiie  seaman 
having  received  the  advance,  and  the  latter 
fail  to  refund  the  advance  or  to  transfer  it  lb. 

496.  8o  i^  after  the  seaman  goes  on  board 
and  the  vessel  is  hauled  into  the  stream,  he 
deserts.   1854,  Backman  9.  Hanson,  Id.^  891. 

497.  Bond  for  fEdthfol  peilbnnanoe.  A 
bond  conditioned  that  a  bank  derk  "should 
well  and  &ithfully  perform  the  duties  assigned 
to,  and  trust  reposed  in  him,  as  first  teller,^' 
&Cy  applies  to  his  honesty,  and  not  to  his 
ability ;  and  the  sureties  in  such  bond  are  not 
responsible  for  a  loss  arising  from  a  mere  mis- 
take of  the  derk, — e,  g.y  in  overpaying  a  check. 
Supreme  Ct.^  1818,  Union  Bank  v.  Olossey,  10 
Johru.^  271. 

498.  If,  however,  the  clerk  conceals  defi- 
ciencies originally  arising  from  mistake,  and, 
for  the  purpose  of  concealment,  makes  f&lse 
entries  in  the  books,  the  bond  is  broken,  and 
the  obligors  are  liable  for  the  damages  sus- 
tained thereby.    1814,  S.  0.,  11  Id,,  182. 

499.  Bond  and  warrant  and  indorsement 
Defendant  executed  a  bond  and  warrant  of 
attorney,  and  indorsed  on  the  latter  an  ac- 
knowledgment that  it  was  to  secure  the  price 
of  goods,  to  be  sold  him  that  day,  and  fature 
advances  of  goods ;  with  a  further  provision 
that  if  plaintiff  at  any  time  deemed  himself 
insecure,  he  might  issue  execution  for  what- 
ever sum  might  be  due  to  him.  Held,  that 
the  warrant  and  indorsement  together  consti- 
tuted the  agreement,  and  the  general  words 
must  be  taken  in  connection  with  the  particu- 
lar provisions,  and  execution  could  be  issued 


only  for  the  amount  due  on  the  sales  and  ad- 
vances specified.  Supreme  Ct.,  1847,  Ohapin 
9.  Clemitson,  1  .fiorft.,  811. 

500.  Building  oontracti  not  necessary  to 
be  literally  complied  with  in  every  punctilio, 
as  a  condition  to  recovery.    Smith  v,  Gugeny.  . 
4  .Bard.,  614. 

501.  —  repairs.  An  agreement  to  pay  A, 
so  much  to  repair  certain  premises,  part  to  be 
paid  in  hand,  and  that  a  lease  shall  be  g^ven 
to  secure  the  residue,  amounts  to  a  license  to 
A.  to  enter  fbr  the  purpose  of  doing  the  work ; 
and,  upon  its  revocation,  A.  may  have  dam- 
ages for  the  breach,  but  has  no  titie  to  pos- 
session. Supreme  Ct,  1840,  People  asc  rel. 
Norton  «.  Gillis,  24  Wend.,  201. 

502.  Provision  ibr  oompletlng  is  oaae  of 
de&ralt  A  building  contract  contained  a  pro- 
vision, that  if  the  contractor  was,  from  any 
cause  whatever,  prevented  firom  finishing  the 
building,  the  owner,  on  fifteen  days'  notice, 
might  employ  another  to  finish  it,  and  pay 
therefor  out  of  any  money  due  to  the  con- 
tractor. 

Held,  that  by  failing  to  complete,  the  con- 
tractor forfeited  only'  so  much  as  tiie  owner 
might  be  obliged  to  pay  another  to  finish  the 
building.  N.  Y.  (km.  Fl,  1866,  Foley  v. 
Gough,  4  E.  D.  Smith,  724. 

503.  Delay  by  employerB'  aot  In  plain- 
tiff's contract  to  construct  for  the  defendants 
a  part  of  their  canal  within  a  fixed  time,  there 
was  a  provision  that  no  road  should  be  ob- 
structed till  directions  should  be  given  by  de- 
fendants* engineers.  Held,  that  by  a  &ir  con- 
struction, the  restraint  was  not  to  be  contin- 
ued by  the  defendants  so  as  to  preivent  the 
performance  of  the  work  within  the  time 
fixed.  Supreme  Ot,  1880,  Dubois  o.  Delaware 
&  Hudson  Oanal  Co.,  4  Wend.,  285. 

504.  Damages  ibr  delay.  It  eeemt,  that  a 
covenant  to  erect  and  complete  a  building  by 
a  certain  day,  ^'  under  a  penalty  of  $80,  to  be 
paid  as  liquidated  damages,  for  every  day  the 
same  should  remain  unfinished"  after  the  time 
limited,  is  not  an  absolute  covenant  to  finish 
it  at  the  day ;  and  the  contract  is  performed, 
though  it  is  not  finished  until  after  the  day. 
Famham  v.  Boss,  2  Eall,  167. 

505.  The  call  of  a  ohnrch  to  their  pastor 
stated  that,  to  encourage  him  in  his  duties,  and 
free  him  from  all  worldly  avocations,  they 
promised  to  pay  him  a  specified  salary,  as  long 
as  he  continued  their  minister ;  and  purported 
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that  he  ahonld  acoept  the  call  in  subordination 
to  the  roles  of  the  church.  In  conformity 
with  thoie  rales,  he  -^bs  afterwards  suspend* 
ed,  and  the  sentence  was  sustained  by  the  su- 
perior judioatoriee  of  the  church,  and  his  pas- 
toral conneotioii  with  the  congregation  was 
regnlarij  diseolved.  JSM^  that  his  right  to 
the  salary  was  determined  at  the  time  of  sus- 
penaoii.  CL  of  Errors^  1626,  Dutch  Church 
of  Albany  e.  Bradford,  8  (7<H0.,  467.  Compare 
Di^fendorf  v.  Beformed  Calvinist  Church,  20 
/6iUf^  13. 

506.  CSootraot  under  city  ohaiter.  The 
dty  of  Utioa  adyertised  for  proposals  for 
gradinip  and  paying  a  street,  ^^the  expenses 
thereof  to  he  assessed  pursuant  to  section  66 
of  the  charter," — which  section  proyided  the 
mode  of  afl«<¥iiring  and  raising  the  expenses  of 
nch  work.  The  plaintiff  made  proposals, 
which  were  accepted,  without  any  express 
qualification  as  to  times  of  payment  EM^ 
that  the  notice  inyiting  proposals,  the  pro- 
poial  and  bond,  and  the  acceptance  of  the 
propoaal  by  the  Common  Council,  together 
ooBslitated  the  contract;  and  they  must  be 
cogsidered  and  construed  together  in  seeking 
fior  the  intention  and  obligations  of  the  par- 
tiea.  The  clattse  in  the  notice  was  to  be 
deemed  inserted,  not  for  the  information  of 
the  eitiaens,  but  for  those  who  might  propose 
ktr  the  w<»k ;  and  it  bound  the  contractor 
for  the  work  to  look  for  his  compensation  to 
prooeeda  of  the  assessment  only,  if  proper 
^ffigenee  was  employed  by  the  dty  to  raise 
the  amount  in  that  mode.  Ot,  of  Appeals^ 
1858,  Hunt  e.  City  of  Utica,  18  N".  Y.  (4  Smith), 
442;  afSzmisg  8.  O.,  28  Barh,  800. 

507.  CampomitiaKL  An  agreement  to  pay 
A.'8  ereditars  in  one  year,  if  A.  can  arrange 
with  them,  contemplates  an  agreement  on  the 
part  of  all  the  creditors  to  giye  forbearance 
for  that  time.  A  emgle  creditor,  who  merely 
forbears  to  sue,  does  not  thereby  obtain  a 
ri^t  of  action.  Supreme  Ot.^l&i7^WF Arl&nd 
V.  Smith,  6  Oow.^  669. 

508.  —  time  of  payment  A  composition- 
deed,  execnted  by  the  plaintiff  and  other  ored- 
itora  of  the  defendant,  contained  a  coyenant 
to  accept  fifty  per  cent,  of  the  defendant's  in- 
debtedness, in  instalments,  payable  at  specified 
interyala,  in  full  satisfiiction  of  all  claims;  but 
a  condition  was  annexed  requiring  that  three- 
fiMErtha,  in  amount,  of  the  creditors  should 

the  deed ;  without  any  limitation,  how- 
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eyer,  as  to  the  time  within  which  the  signa- 
tures must  be  procured.  To  this  was  added 
a  coyenant  by  the  plaintiff,  that  if  defendant 
duly  paid  the  instalments,  he  would  not  prose- 
cute the  defendant  for  the  debt,  until  the  ex- 
piration of  the  term  limited  for  the  payments, 
and  that  until  then,  the  instrument  should  op- 
erate as  an  absolute  discharge  of  all  suits  com- 
menced or  which  might  be  commenced  against 
him.  Seldy  that  defendant  had  the  full  period 
thus  limited  within  which  to  obtain  the  signa- 
tures of  three-fourths  of  his  creditors,  and  that 
the  instrument  was  a  good  defence  to  an  ac- 
tion brought  by  plaintiff  within  the  stipulated 
time,  if  the  instalments  were  paid  as  they  be- 
came payable  by  the  terms  of  ^e  composition- 
deed.  The  proyision  as  to  the  number  of  sig- 
natures could  be  giyen  effect  by  limiting  it  so 
as  to  giye  it  merely  the  force  of  a  condition 
precedent  to  an  absolute  discharge.  IT.  T. 
Com,  P?.,  1864,  Haryier  v.  Guion,  8  E.  D. 
Smithy  76. 

509.  Chaldrona.  A  charter-party  fixed  the 
^*  freight  at  $4  per  chaldron,  Pictou  mines 
measure  of  80  cwt.**  Seld^  that  the  words 
*'  Pictou  mines  measure'^  were  qualified  by  the 
reference  to  the  weight,  and  that  chaldrons  of 
80  cwt.  were  to  be  intended.  Ct.  of  Appeals^ 
1868,  Ward  e.  Whitney,  8  K  Y.  (4  Sold,),  442 ; 
affipning  S.  C,  8  Scmdf.y  809. 

510.  Tone.  Though  a  contract  for  the  sale 
of  so  many  tons  of  iron, — nothing  to  the  con- 
trary appearing  in  the  contract, — ^must,  at  law, 
be  intended  to  mean  statute  tons  of  2,000  lbs. 
each  (1  Boo,  Stat^  611,  §  86),  and  not  tons  of 
2,240  lbs.,  and  usage  would  be  inadmissible  to 
contradict  the  intendment ;  yet  if  a  usage  on 
the  part  of  the  yendor  to  sell  2,240  lbs.  to  the 
ton  is  shown,  a  court  of  equity  may  reform 
the  instrument  in  that  respect  Ghaneery^ 
1841,  Many  e.  Beekman  Iron  Co.,  9  Patge^ 
188. 

511.  A  covenant  to  honor  a  drafts  the 
money  to  be  applied  for  a  certain  purpose,  is 
not  broken  by  a  refusal  to  furnish  money  di- 
rectly for  the  purpose.  Supreme  Ot,  1840, 
Gloyer  v.  Tuck,  24  Wend,,  168 ;  and  see  S.  C, 
1  mU,  66. 

512.  Covenant  to  pay  not  implied.  An 
assignment  conditioned  merely  that  the  as- 
signor may  redeem  by  a  certain  day,  and  in 
his  default,  the  assignee  to  sell  and  pay  him- 

I  self,  inyolyes  no  coyenant  to  pay,  and  no  ac- 
1  tion  lies.    [Cro.  Jac.,  281 ;  2 Mod.,  86 ;  IF. 
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Wms.,  291.]  Supreme  Ot,  1818,  Salisbary  «. 
Philips,  10  Johm.,  67;  S.  P.,  (7t.  of  Appeak, 
1850,  Cnlver  v.  8iB8on,  8  i\r.  F.  (8  (7<»m«.}9  264. 

513.  —  of  amonnt  diM  on  judgmaat 
against  ezeoutor.  The  defendants,  ezecators 
of  H.,  assigned  a  judgment  which  H.  .had,  in 
liis  lifetime,  obtained  against  £.,  covenanting 
that  the  amount  was  due.  In  fact  E.  was  also 
an  executor  of  H.,  and  had,  with  the  defend- 
ants, proven  tlie  will.  Eeld,  that  the  covenant 
was  broken.  Either  there  were  sufficient  as- 
sets in  the  hands  of  the  executors  to  pay  the 
deoedent^s  debts,  in  which  case  the  judgment 
was  discharged  by  the  appointment  of  the 
judgment-debtor  as  executor;  or  there  were 
not  sufficient  assets,  in  which  case  the  judg- 
ment-debtor's liability  was  no  longer  a  debt, 
but  assets  in  his  hands  for  the  payment  of 
debta.  Supreme  Ct.,  1824,  Marvin  «.  Stone, 
2  (7<No.,  781. 

514.  Dualgnatinn  of  an  obllgjitioii.  Some 
of  the  heirs  having  purchased  the  widow^a 
dower,  and  given  their  obligation  therefor, 
agreed  to  let  the  other  heirs  participate  in  the 
purchase,  they  covenanting  to  pay  thmr  pro- 
portion of  ^Uhe  obligation  to  die  widow.'^ 
ffeld^  that  the  term  ^*  widow"  was  only  de- 
scriptive of  the  obligation,  and  the  agreement 
required  paym^it  to  the  obligora,  not  to  the 
widow.  Supreme  Ot,^  1818,  Gardner  «.  Gard- 
ner, 10  Jehm.y  47. 

515.  Bxtenaion  of  patent.  Construction 
and  effbot  of  an  agreement  between  the  owner 
of  a  patent  and  the  original  patentee,  contem- 
plating an  application  for  an  extension  of  the 
patent.    Goodyear  «.  Day,  6  2>cMr,  164. 

516.  Handbill.  An  agrioultoral  society, 
previous  to  its  &ir,  issued  a  handbill,  stating 
that  articles  for  exhibition,  labeled,  te.,  might 
be  directed  to  F.,  who  was  their  local  secre- 
tary, *^  who  will  take  charge  of  them  and  delivMr 
them  at  the  show  grounds,  if  they  are  sent  in 
time,  and  notice  given  him." 

Held^  that  the  faur  interpretation  of  the  no- 
tice was,  that  no  charge  would  be  made  to  ex- 
hibitors for  the  services  of  F.,  and  that  the 
society  was  liable  to  a  person  employed  by 
him  to  transport  articles  from  the  railroad 
station  to  the  place  of  exhibition.  Supreme 
Ct.,  1864,  O'Neil  v.  New  York  State  Agricul- 
tural Society,  19  Barh^  162. 

517.  Xntereat  olanae.  By  a  contract  dated 
in  December,  the  purchaser  agreed  to  pay 
^  $100  on  the  date  hereof,  $100  by  the  first  of 


May  next,  and  the  residue  in  annual  paymanta 
of  $100  each,  with  interest  on  the  whole  sunt 
unpaid  from  the  date  hereof  ;'^-^i5tfU^  that 
the  annual  payments  shoold  be  oomputed  from 
the  first  of  May.  The  last  danse  refers  to  the 
computation  of  interest.  Supreme  Ct^  1849, 
Judd  9.  Ensign,  6  Barb.y  258.   And  see  Bosd. 

518.  The  agreement  was  to  pay  for  Land,  at 
$100  per  acre,  $600  on  the  first  day  of  No- 
vember, 1842,  $500  on  the  first  day  of  May, 
1848,  certain  instalments  annually  thereafter, 
and  the  balance  in  four  equal  annual  pay- 
ments on  and  alter  May  1, 1846,  with  annual 
interest  from  May  1,  1848 ;— iEfiiZei,  that  aU 
the  instalments  becoming  due  after  May  1, 
1848,  drew  interest  from  that  date.  Supreme 
Ct.,  1868,  Farmers'  Loan  ^  Trust  Go.  e.  Hunt, 
16  Barb.,  614. 

519.  Lettan  of  oredit  A  party  who  ad- 
vances money  upon  a  general  letter  of  credit 
can  sustain  an  action  upon  it.  A  general  let- 
ter is  addressed  to  any  and  every  person,  and 
therefore  gives  any  person  to  whom  it  may  be 
shown  authority  to  advaooe  upon  its  oredit. 
A  privity  of  contract  springs  up  between  him 
and  the  drawer  of  the  letter,  and  it  beoomes, 
in  legal  effect,  the  same  as  if  addressed  to  him 
by  name.  [2  Story,  214;  12  Mass.,  164;  a 
Meto.,  881 ;  12  Wend.,  898 ;  12  Pet,  207 ;  5 
mil,  641 ;  Stor.  on  BUls;  Beames'  Lex.  Mer., 
444.]  If  the  letter  is  not  confined  to  transao-* 
tions  with  a  single  individual,  diflEerent  per- 
sons are  authorieed  to  make  advances  npoa 
it,  and  it  then  becomes  a  several  oontnot 
with  each  individual  to.the  amonnt  advanced 
by  him.*  Ot.  o/AppeaUy  1860,  Union  Bank 
V.  Ooster,  8  if.  F.  (8  Omet.),  208. 

520.  Iietfean  of  iaatnMtlon.  The  princi- 
ples which  should  govern  in  the  interpretation 
of  letters  of  instruction  from  principals  to 
their  agents— stated.  iT.  K  Superior  (7t., 
1846,  Bnssell  e.  Wetmoie,  8  IT.  T.  Leg.  Obe^ 
818. 

521.  Tioenaa.  Defendant  justified  his  en- 
tering and  cutting  timber  on  plaintiff's  land, 
by  producing  a  letter  from  plaintifl^  saying : 
'^I  will  consent  to  your  taking  my  timber 
upon  the  terms  proposed  in  yonr  letter,  but 
restricting  yon,"  4^.,  and  plauntiff  proved 


*  Compare  Lowiy  t .  Adims,  82  V«rm,y  160.  As 
to  the  English  rule,  howe  w,  see  Bank  of  Ireland  «. 
Aroher,  2  Mme.  dt  WeU.,  88S;  BossaU  v.  Wiggins,  8 
iSKpfy,  214. 
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that  he  Iiad  notified  his  revocation  thereof 
to  defendant; — Seld^  that  if  this  letter  was 
foanded  upon  any  proposition  of  the  defend- 
ant so  as  to  form  a  contract  which  wonld 
justify  the  trespass,  it  lay  with  the  defendant, 
and  not  with  the  plaintiff  to  show  that  fact; 
aod  sDch  proposal  not  heing  shown,  the  letter 
Wis  merely  a  revocahle  license.  Supreme  Ot,, 
1810,  TOlotson  «.  Preston,  7  Johns.^  285.     ' 

522.  Mail  contract  The  plaintiff,  who 
was  a  mail  oontractor,  employed  third  parties 
to  perform  the  service  of  a  part  of  the  roate, 
agreeing  to  pay  them  at  the  same  rate  he  was 
to  he  paid.  Subsequently  he  assigned  to  the 
defendant  the  contract  with  the  postmaster- 
general,  and  for  a  consideration,  the  defendant 
agreed  to  perform  the  contract,  and  indemnify 
Mm  against  all  fines  and  penalties  that  had  or 
might  accme  for  neglect  in  the  service,  and 
to  pay  the  third  parties  he  had  employed  at 
the  rate  agreed  on.  Sabseqnently  the  contract 
vith  the  department  was  surrendered,  and  a 
oew  one  granted  to  defendant. 

Edd^  that  the  assignment  operated  to  make 
defendant  the  surety  of  the  plaintiff;  and 
plaintiff  having  been  compelled  to  pay  the 
dnrd  persona  for  their  service  (a  part  of  which 
wu  hdbre,  and  a  part  after,  the  surrender  of 
dke  eontract),  defendant  was  liable  to  reim- 
burse him.  Supreme  Ct^  1854,  Holmes  9. 
Weed,  19  Barh.^  128. 

521.  An  order  drawn  againat  a  balance 
to  arise  on  a  special  contract  between  manu- 
&cturera, — Heldy  to  contemplate  a  balance  at 
the  dose  of  the  contract  Gallery  «.  Prindle, 
UAn^.,186. 

5M.  Ajnician**  oertlfloata  By  the  con- 
tract, the  laborer  was  to  be  excused  if  a  phy- 
ncian  certified  to  his  illness.  BeU^  that  a 
parol  expreesion  of  opinion  of  a  physician  was 
soiBcient  K  Y.  Com,  PI,  1854,  Lyons  «. 
Stoiy,  8  E.  D.  Smithy  lt3  ;  and  see  Mallon  v. 
Story,  2  Id^  881. 

529.  PropoaalB  for  work.  Where  one  who 
b  about  to  erect  a  building  invites  masons, 
carpenters,  and  others,  to  submit  offers  of  the 
terms,  prices,  ^,  at  which  they  will  perform 
the  woi^  according  to  his  plans,  he  is  not,  in 
the  absence  of  an  express  pledge  to  that  effect 
on  his  part,  bound  to  employ  the  one  who 
oflbra  to  do  the  work  at  the  lowest  price. 
He  may  exerdse  his  own  judgment,  or  even 
pcnonal  preference,  in  determining  whose 
oftr  he  wiU  accept.    Until  an  offer  is  made 


which  is  accepted,  there  is  no  contract.  N". 
Y.  Com.  Fl,  1862,  Topping  «.  Swords,  1  K 
D.  Smith,  609. 

526.  Reward.  Banks  from  whom  money 
had  been  obtained  by  forgeries,  offered  a  re- 
ward for  the  apprehension  of  the  guilty  party, 
and  the  recovery  of  the  money,  or  a  propor- 
tionate amount  for  any  part  thereof.  Jleld, 
that  under  such  an  offer  no  person  singly 
could  be  entitled  to  any  part  of  the  reward 
unless  he  had  ,been  instrumental  both  in  se- 
curing the  arrest  and  in  recovering  the  money, 
or  part  of  it.  The  natural  and  obvious  con- 
struction of  the  offer  is,  that  the  apprehension 
of  the  offender,  coupled  either  with  a  complete 
or  partial  recovery  of  the  money,  entitles  the 
party  to  the  whole  or  a  part  of  the  reward, 
according  to  the  amount  of  the  money  Vecov- 
ered.  But  neither  the  apprehension  of  the 
offender,  alone,  nor  the  recovery  of  the  money, 
or  any  part  of  it,  alone,  comes  within  the 
terms  of  the  offer.  Ot.  of  AppeaU,  1853, 
Jones  «.  Phoenix  Bank,  8  K  Y.  (4  Seld.),  228. 
Consult,  also,  Rewa^bd. 

527.  dubsoxiption — ^to  parchaae  eatate  in 
aharea.  The  plaint!^  owning  a  tract  of  land, 
obtained  subscriptions  to  an  agreement  which 
provided  that  he  would  divide  it  into  twenty- 
three  shares,  to  be  sold  to  such  persons  as 
should  subscribe,  plaintiff  to  reserve,  however, 
the  right  to  subscribe  for  two  shares ;  that  the 
subscribers  became,  severally,  and  not  Jointly 
interested,  and  each  should  give  his  several 
notes  and  bond  for  payment,  to  the  trustee,  to 
whom  plaintiff  was  to  convey  the  whole,  and 
who  should  manage  it  according  to  the  direc- 
tion of  a  minority  of  votes ;  and  that  ^*  the 
interest  of  the  respective  subscribers"  should 
be  held  by  the  trustee  "  as  a  security  for  the 
payment  of  the  said  several  notes  and  bonds," 
and  "no  subscriber"  should  be  "entitled  to 
any  part  of  the  proceeds  until  the  amount 
agreed  to  be  paid  to  the  said  L.  (the  plain(iff), 
for  the  said  property,  shall  be  fully  received 
by  him." 

Held^  that  a  subscription  to  a  number  of 
shares  less  than  twenty-one,  followed  by  a 
conveyant^e  in  trust,  and  part  payment  by  the 
subscriber,  was  binding  on  the  subscriber. 
The  instrument  did  not  contemplate  that  the 
different  subscribers  were  liable  for  the  sub- 
scription of  their  associates.  Each  was  only 
liable  for  his  own  share,  and  consequently,  ob- 
taining subscribers  to  a  full  amount  was  not  a 
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condition  precedent  to  the  binding  force  of 
subscriptions.  Ct  ofEfrror^  1846,  Sandford 
«.  Halsey,  2  2>^.,  285 ;  overraling  Sandford 
V.  Handy,  25  Wend,^  475. 

528.  —  to  fond  for  repairs.  M.,  witli 
others,  signed  a  subscription-paper,  by  which 
the  snbscribers  respectively  engaged  to  pay 
certain  sums  to  a  committee  appointed  by  tlie 
members  of  a  church  to  obtain  subscriptions, 
and  to  make  a  contract  for  the  repairs  of  the 
church.  The  paper  provided  "that  no  sub- 
scriber should  be  bound  unless  a  sufficient 
sum  was  raised  to  repair  the  church."  The 
committee  contraQted  for  the  repairs,  the  con- 
tractor agreeing  to  take  the  sum  subscribed  in 
part  payment,  and  to  raise  the  residue  by  a 
sale  of  the  pews,  which  he  was  authorized  to 
make; — EM^  that  this  was  a  compliance 
with  the  provision  of  the  subscription,  and  M. 
was  liable.  Supreme  Ct,^  1822,  McAuley  «. 
Billenger,  20  Johns,^  89.  But  compare  mpra^ 
405. 

529.  —  to  aalaiy  of  preacher.  Defendant 
subscribed  to  pay  an  annual  sum  to  the  trus- 
tees of  a  church  so  long  as  W.  should  be  the 
regular  preacher.  W.  was  deposed  by  the 
dassis,  but  restored  by  the  synod,  on  appeal, 
having  continued  meanwhile  in  the  discharge 
of  the  of^ce  \^Beld^  that  W.  continued  to  be 
the  regular  preacher,  within  the  meaning  of 
the  subscription,  though  the  dassis,  being  the 
subordinate  tribunal,  subsequently  at  one  time 
resolved  that  he  was  deposed,  and  at  another 
that  he  was  not  Sttpreme  Ot.y  1822,  Dieffen- 
dorff«.  Reformed  Oalvinist  Ohurch,  20t7<?Afw., 
12.  Compare  Dutch  Ohurch  of  Albany  t. 
Bradford,  8  Caw.,  457. 

530.  —  to  eaqpenaee  of  experiment.  Per- 
sons who,  in  order  to  aid  in  testing  the  value  of 
alleged  improvements,  subscribe  specific  sums 
towards  a  fund  for  certain  work  for  that  pur- 
pose, without  expectation  that  they  are  to  be 
liable  for  more  than  the  subscription,  are  not 
liable  beyond  the  amount  subscribed,  though 
the  expenses  of  the  experiment  exceed  die 
fund.  Chancery,  1844,  Oobb  «.  GK)odhue,  11 
Paige,  110. 

531.  It  seems,  that  if  the  person  in  whose 
aid  the  subscription  is  made  lays  out  more  on 
tlie  work,  he  may  be  considered,  in  closing 
the  accounts,  as  a  subscriber  to  such  addition- 
al amount    lb, 

532.  —  to  eerial  pabUoatton.  Defendant 
subscribed  to  a  book,  to  be  published  in  a 


specified  number  of  parts,  at  so  much  per 
number.  The  publisher  died  before  the  work 
was  completed,  but  his  administratrix  after- 
wards completed  it,1ind  delivered  all  the  parts, 
but  they  exceeded  the  number  spedfie«l  in  the 
subscription. 

ffeld,  that  defendant  was  bound  to  pay  for 
the  parts  so  delivered  by  her,  after  the  death 
of  the  intestate,  up  to  the  number  specified, 
but  not  for  the  excess.  Supreme  Gt.,  1814, 
Kline  t.  Low,  11  Johns,,  74. 

533.  'Water-ooaxBe.  An  executed  parol 
contract  between  A.  and  B.,  owners  upon  op- 
posite banks  of  a  stream,  to  erect  mills  on  the 
land  of  B.,  and  dam  the  stream,  and  apply  the 
water  to  the  use  of  the  mills  for  their  com- 
mon benefit ; — Held,  a  contract  for  its  perpet- 
ual diversion,  so  that  by  A.'s  release  of  the 
mills  to  B.,  a  rig^t  to  the  water  passed  as  in- 
cident   Wetmore  «.  White,  2  CaL  Cos,,  87. 

534.  The  owners  of  mills  and  of  adjoining 
hinds  agreed  that  a  natural  channel  should  be 
dosed,  and  an  artificial  race  substituted  there- 
for;— Held,  that  an  agreement  to  allow  a 
waste-weir,  in  the  place  of  one  which  had  ex- 
isted in  the  natural  channel,  was  not  to  be 
implied.  Ct.  of  Appeals,  1858,  Packer  «.  Ro- 
chester &  Syracuse  R.  R.  Oo.,  17  N.  F.  (8 
Smith),  288. 

535.  Promlae  not  naming  promiaee.  De- 
fendants* written  promise  to  pay  liabilities  of 
the  plaintiff,  which  is  found  in  the  plaintiff  *8 
hands,  may  be  presumed  to  have  been  made 
to  him,  and  delivered  to  him  by  defendants. 
Supreme  Ct,  1843,  Forman .«.  Stebbins,  4 
Hill,  181. 

536.  An  agreement  to  deliver  goods  to  a 
certain  amount,  to  some  responsible  forwarder, 
with  directions  to  forward  to  T.,  is  a  contract 
with  T.  Supreme  Ct,,  1850,  Taplin  v,  Pack- 
ard, 8  Barb,,  220. 

537.  Promiae  to  an  agent.  A  written  in- 
strument, promising  ^^  to  pay  to  0.,"  as  execu- 
tive agent  of  a  company  named,  is  legally 
payable  to  the  company  represented  by  C, 
and  not  to  0.,  the  agent  [2  Hill,  219 ;  S  Id., 
72 ;  6  Id.,  476 ;  2  Sandf.,  706 ;  1  E.  D.  Smith, 
864;  8  Bos.  &  P.,  147;  2  Taunt,  874;  8 
Barn.  &  A.,  277 ;  5  Mass.,  491 ;  10  Id.,  886.] 
K  T,  Sup&rior  Ct.,  1858,  Oonsiderant  «.  Bris- 
bane, 2  Bosw,,  471. 

53B.  An  agreement  made  with  the  plaintiff 
for  his  benefit,  to  pay  the  taxable  costs  to  the 
plaintiff^s  attorney,  is  an  agreement  to  pay 


CONTRACTS. 


69 


▼aUdityH^OMna  PrineiplM. 


them  to  the  pUintdfL     (X  of  Erron^  1828, 
Ssfford  V.  SteTens,  2  Wend^  158. 

VI.  Vaudity. 
1.  €fm&r(d  Prineipleif, 

539L  An  contractB  and  agreements  which 
hare  for  their  object?  any  thing  repugnant  to 
jostioe,  or  against  the  general  policy  of  the 
eommoa  law,  or  oontraiy  to  the  proyisions  of 
sny  statute,  are  roid;  and  whenever  a  con- 
tract or  agreement  is  entered  into  with  a  view 
to  ooDtrayene  any  of  these  general  principles, 
there  is  no  form  of  words,  however  artfully 
introduced  or  omitted,  which  can  prevent 
courts  of  law  and  equity  from  investigating 
the  truth  of  the  transactions.  Ex  turpi  eon- 
traetu  actio  non  oritwr,  [1  Cora,  on  Con., 
30;  1  Story Eq.,  296 ;  4 Hill,  424.]  Ot  o/Ap- 
fMlMy  1861,  Gray  v.  Hook,  4  K  7.  (4  CofMt,), 
449;  1862,  Bell  «.  Leggett,  7  K  F.  (8  8eld.\ 
1T6. 

540l  Where  a  contract  grows  out  of,  or  Is 
coQDected  with,  an  illegal  act,  the  court  will 
act  laid  its  aid  to  enforce  it ;  and  if  it  be,  in 
iict,  connected  with  the  illegal  transaction,  it 
is  tainted  with  the  illegality  of  the  transaction 
from  whence  it  sprung.  [4  Comst,  449 ;  11 
Wheat,  268.]  Supreme  Ct.,  1854,  Barton  v. 
Port  Jackson  Plank-road  Co.,  17  BarJ>,,  897; 
1855,  Bose  v.  Truax,  21  Id.,  361. 

511.  The  courts  will  not  aid  a  party  to  an 
executory  illegal  contract,  to  recover  thereon ; 
slihough  where  the  contract  is  executed,  tliey 
will  not  ud  a  particepB  criminU  in  setting  it 
aside.  Ct,  of  Error$\  1842,  Nellis  t,  Clark,  4 
HiO,  424;  affirming  S.  0.,  20  Wend,,  24.  Ap- 
proved, CL  of  Appeals,  1857,  Moseley  v.  Mose- 
ky,  16  IT.  7.  (1  Smith),  834;  8.  P.,  Ot,  of  Ap- 
peab,  1861,  Gray  «.  Hook,  4  K  7.  (4  Comtt), 
449;  Saprems  CL,  8p.  T,,  1858,  Westfall  «. 
Jones,  28  Barb,,  9;  1864^  Barton  «.  Port 
Jackson  Flank-road  Co.,  17  Id.,  897.  To 
■milar  eflfect  is  Hooker  v.  Vandewater,  4  Den., 
849. 

942.  That  no  contract  founded  on,  or  grow- 
ing out  of  an  nnlawM  act,  can  be  enforced, 
whether  it  be  moHum  in  $e,  or  malum  prohi- 
Utum.  Pratt  e.  Adams,  7  Paige,  615,  658 ;  De 
Groot «.  Van  Dnzer,  20  Wend.,  890 ;  Leavitt  v. 
Pahner,  8  JVI  F.  (8  Comet),  19. 

943L  An  action  in  affirmance  of  an  illegal 
contract,  cannot  be  maintained.  In  this  re- 
spect there  is  no  distinction  between  an  act 


malum  prohibitum  and  malum  in  $e.  Both 
are  equally  unlawful.  [2  Pet.,  627.]  Supreme 
CL,  1831,  Pennington  «.  Townsend,  7  Wend., 
276.  And  see  Thaiimer  v.  Briukerhoff,  20 
Johns.,  886,  897;  reversed,  S.  C,  8  Cow.,  628 ; 
Hunt  V.  Knickerbacker,  6  Johm.,  827. 

544.  Of  the  effect  of  the  distinction  between 
contracts  which  are  immoral  and  criminal, 
and  those  that  are  merely  void.  Pepper  «. 
Haight,  20  Barh.,  429. 

545.  No  action  oan  be  maintained  on  a 
breach  of  a  contract  to  sell,  in  this  State,  tickets 
in  a  lottery  established  by  law  in  another  State, 
since  by  law  lotteries  are  illegal  in  this  State. 
An  action  cannot  be  sustained,  which  goes  in 
affirmance  of  an  illegal  contract,  and  where 
the  object  of  it  is  to  enforce  the  performance 
of  an  engagement  prohibited  by  law.  Wher- 
ever an  action  has  been  sustdned  against  a 
party,  to  prevent  him  from  retaining  the  bene- 
fit derived  from  an  unlawful  act,  the  action 
proceeds  in  disaffirmance  of  the  contract;  and 
instead  of  endeavoring  to  enforce  it,  presumes 
it  to  be  void.  [2  Black.,  1078 ;  Cowp.,  197, 
790;  1  H.  Black.;  65.]  Supreme  CL,  1810, 
Hunt  e.  Knickerbaoker,  6  Johns.,  827. 

546.  Defenoa  A  party  to  an  illegal  con- 
tract may  set  up  its  illegality  when  it  is  sought 
to  be  enforced  against  him,  though  he  cannot 
enforce  it.  Supreme  Ct.,  1848,  Tylee  «.  Yates, 
8  Barb.,  222;  1854,  Barton  «.  Port  Jackson 
Plank-road  Co.,  17  Barb.,  897. 

547.  W^aivlng  Illegality.  It  is  competent 
for  defendants  to  waive  a  technical  le^  de- 
fence, grounded  on  an  illegality  in  which  they 
themselves  knowingly  participated,  and  to 
affirm  the  contract  so  far  as  the  parties  to  it 
were  concerned.  Supreme  CL,  1864,  Pepper 
V.  Haight,  20  Barb.,  429. 

54a  Deposit  lor  nnlawfalpnrpoM.  Plain- 
tiff employed  defendant  to  contract  to  sell  stock 
which  neither  of  them  possessed,  deliverable 
at  plainl^ff^s  option,  wiUiin  thirty  days,  and 
placed  in  his  hands  a  sum  of  money  as  indem- 
nity against  loss.  Defendant,  with  plaintiff's 
knowledge,  made  tlie  contract  Held,  that 
the  money  was  paid  as  a  deposit  for  an  unlaw- 
jful  purpose,  and  the  parties  being  in  pari  de- 
lieto,  plaintiff  could  not  recover  it  back.  CL 
of  Appeals,  1864,  Staples  «.  Gould,  9  K  7.  (6 
Seld.),  520;  affirming  S.  0.,  6  San^f.,  411. 
And  see  BxTmre  and  GAHore. 

549.  Ctonaidaration  of  fraadnlent  oauTtj' 
anoe.     A  promise  to  pay  for  property  par- 
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chased  with  the  intention  to  defraud  creditors, 
both  parties  being  jDoncerned  in  the  fraud, 
cannot  be  enforced.  Ct,  of  Brran^  1842, 
Nellis  V.  Olark,  4  ffUl^  424;  affirming  S.  C, 
20  Wend,,  24. 

550.  A  sale  of  lands*  oat  of  the  poasee 
■ion  of  the  vendor,  and  held  by  an  adverse 
title,  is  an  illegal  consideration,  and  an  action 
cannot  be  maintained  by  the  vendor  on  notes 
given  for  the  parchase- money.  Supreme  Ct,, 
1800,  Whitaker  o.  Gone,  2  Johm,  Cob,,  68. 

551.  Where  the  plaintiff,  as  agent  of  the 
vendor,  effected  the  sale  of  snch  lands,  upon 
an  agreement  with  the  vendor  that  he  should 
have  one-half  the  proceeds,  and  the  vendor 
received  the  proceeds, — Held,  that  the  con- 
tract being  illegal,  the  plaintiff  could  not  re- 
cover the  share  promised  him  by  the  vendor. 
Supreme  Ct,  1804,  Belding  v,  Pitkin,  2  Cai,, 
147. 

552.  Ckmtracta  void  in  partp  wholly  void. 
Oourts  of  justice  ought  not  to  assist  an  illegal 
transaction  in  any  respect  Whenever  the  con- 
sideration, which  is  the  ground  of  the  promise, 
or  the  promise  which  is  ihfi  effect  or  conse- 
quence of  the  consideration,  is  unlawfhl,  the 
whole  contract  is  void.    Ih. 

553.  A  contract  founded  in  part  upon  an 
illegal  consideration,  is  wholly  void.  Supreme 
Ct,  1820,  Burt  v.  Place,  6  One.,  4^ ;  1854, 
Barton  «.  Port  Jackson  Plank-road  Go.,  17 
Barh.,  897. 

554.  That  where  there  are  two  considera- 
tions to  an  agreement,  if  either  of  them  be 
unlawful,  the  agreement  is  void.  If  one  is 
valid,  and  the  other  void  only,  the  valid  con- 
sideration may  sustain  the  promise.  Barton 
«.  Port  Jackson  Plank-road  Co.,  17  Ba/rh.,  897 ; 
8;  P.,  Pepper  «.  Haight,  20  Id,,  429. 

555.  An  entire  parol  contract  for  the  sale 
of  land  and  personal  property,  being  void  as 
to  the  land,  is  void  in  whole.  Supreme  Ct, 
1884,  Thayer  v.  Rock,  18  Wend.,  63.  . 

556.  Though  if  one  portion  of  the  consid- 
eration be  valid,  and  the  other  void  by  statute 
or  fndlum  in  $e,  the  whole  consideration  fails ; 
yet  where  a  portion  is  void  merely  from  being 
iu  restraint  of  trade,  the  residue  may  sustain 
the  agreement.  A,  V,  Chan,  Ct,  1840,  Jarvis  v.- 
Peck,  Hoffm,,  479 ;  approved,  but  affirmed  on 
another  ground,  in  6. 0.,  10  Paige,  118.*  And 
see  Aloock  «.  Giberton,  5  Duer,  76 ;  Hyslop 


*  DiBapproved  in  1  Pan,  OotUr,,  881,  note  y. 


V,  Clarke,  14  Johns,,  468,  466 ;  Ogden  «.  Bar- 
ker, 18  Id,,  87. 

557.  Bxceptioiis.  K  the  good  be  mixed 
with  the  bad,  it  shall  nevertheless  stand,  pro- 
vided a  separation  can  be  made ;  the  excep- 
tions are,  1.  Where  a  statute,  by  its  express 
terms,  declares  the  whole  deed  or  contract 
void,  on  account  of  some  provision  which  \s 
unlawful ;  2.  Where  there  is  some  all-pervad- 
ing vice,— €.  g.,  fraud,  which  is  condemned  by 
the  common  law,  and  avoids  all  parts  of  the 
transaction,  because  all  are  alike  infected.  Ct 
o/AppeaU,  1867,  Curtis  «.  Leavitt,  16  -Y.  F. 
(1  Smith),  9,  97. 

558.  An  entire  contract,  partly  void  by  the 
statute  of  frauds,  is  wholly  void.  [1  T.  R., 
201.]  Supreme  Ct,  1811,  Crawford  «.  Morrell, 
8  Johns.,  268 ;  1817,  Hyslop  «.  Clarke,  14  Id., 
468;  1828,  Austin  «.  Bell,  20  Id.,  442 ;  .1826, 
Van  Alstine  v.  Wimple,  6  Cow.,  162;  1884, 
Thayer  «.  Rock,  18  Wend.,  68.  And  see  Mur- 
ray V.  Biggs,  16  Johns.j  671 ;  and  Mackie  o. 
Cairns,  6  Cow,,  647,  680. 

559.  Illegal  Toyage.  Any  contract  found- 
ed on  an  illegal  voyage,  partakes  of  the  char- 
acter of  that  voyage,  and  stands  or  falls  with 
it.  Supreme  Ct,,  1818,  Colquhoun  «•  N.  T. 
Firemen^s  Ins.  Co.,  16  Jbhns.^  862. 

560.  Valid  oontract  not  avoided  by  a 
conten^xxraneoos  void  oontract.  A  sealed 
charter-party  was  executed  in  January,  1818, 
by  the  plaintiff  and  defendant,  for  the  car- 
riage of  goods  from  Virginia  to  Cadiz;  on  the 
same  day  the  parties  made  a  supplementary 
agreement  on  a  separate  paper,  not  under 
seal,  referring  to  the  charter-party  as  executed 
by  them,  and  agreeing  that  the  owners  of  the 
vessel  should  furnish  and  put  on  board  an 
enemy^s  license  for  the  protection  of  the  ship 
and  cargo; — Seld,  that  the  two  contracts 
were  severable,  and  that  the  illegality  of  the 
supplementary  agreement  did  not  vitiate  the 
charter-party;  being  null,  it  could  not  have 
power  to  affect  the  validity  of  the  charter- 
party.  Supreme  Ct.,  1820,  Ogden  «.  Barker, 
18  Johns,,  87 ;  and  see  suprat,  216.  But  com- 
pare Colquhoun  «.  N.  T.  Firemen's  Ins.  Co., 
16  Johns.,  362. 

561.  Dlaoonnected  tranaaction&  One 
who  borrows  money  which  was  obtained  by 
the  lender  by  an  illegal  transaction,  cannot 
resist  payment  on  the  ground  of  that  illegality, 
if  that  transaction  was  fully  ended  before,, 
and  not  connected  with,  the  loan.    If.  T.  Sur 
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C^,  1829,  Hamilton  «.  Oanfield,  2  iTaZZ, 
oS6. 

SflX  Hew  oontract  In  ftuUieranoe  of  il- 
legal OQHfcraot.  If  the  original  illegal  agree- 
ment be  fmd  for  illegalitj,  a  new  contract, 
MekiDg  to  oarry  out  anj  of  its  provisions,  is 
abo  Toid,  ahhom^  suoh  new  contract  is  ijso 
foBoded  on  further,  distinot,  and  valid  con- 
iidentioiia.  [4  Wash.  0.  0.,  297 ;  11  Wheat., 
258 ;  4  Den.,  68 ;  Ohitt.  on  Contr.,  657.]  Ct, 
i^AfpmU,  1851,  Qvay  «.  Hook,  4  K  T,  (4 
GmML\  449 ;  revening  S.  0.,  6  Ba/rb,,  898. 

SCSw  G.  and  H.,  both  being  applicants  for 
u  offioe,  agreed  that  H.  ahonld  withdraw  and 
«96  hit  inflnenee  in  behalf  of  G.,  and  that 
they  akoold  divide  equally  the  emoluments  of 
Ihe  office.  G.  was  i^pointed,  and  on  his  giv- 
i^  EL  a  note  for  a  sum  dne  under  the  illegal 
*i^>eeineni,  he  lequked  firom  H.  a  covenant  to 
pay  one-half  of  the  expenses  of  a  suit  agidnst 
G^tondbiBg  bis  right  to  the  of&^\—Held^ 
tint  the  covenant  was  void.    lb, 

Ctooni'itiBS  collateral  to  illegal  coq- 
A  banking  sasooiation  of  this  State 
Wrowed  from  a  ft>reign  baaklog  company  a 
ma  of  oMMMy,  and  gave,  as  their  promise  to 
pay,  nofleB  en  time,  which  by  the  law  of  this 
8ttlewere  illegal;  and  to  secure  the  payment 
of  tiiese  notee  they  pledged  certain  stocks. 

JUd,  tfiat  the  lending  parties  being  inno- 
eat  of  any  intent  to  evade  the  law,  the  pledge 
vas  valid,  although  the  notes  were  illegal. 
The  ianoeent  party  is  not  obliged  to  disaffirm 
the  illegal  oontraet  in  order  to  recover,  unless 
the  O^afity  is  the  ground  of  his  claim  to  re- 
cover. [19  Johaa.,  1 ;  8  Ck>w.,  90 ;  8  Wend., 
296s  9^;  ^  U-i  ^M;  3  Burr.,  107T;  1  B.  & 
AdoL,  806;  4  Taunt.,  288;  Chitt.  on  Bills, 
HI]  CL  o/Afpeah,  1867,  Ourtis  e.  Leavitt, 
15  if.  T.  (1  8mUh),  9.  But  compare  Leavitt 
».  Pilmer,  8  N,  T.  (8  Comtt),  19 ;  reversing 
Leavilt  e.  Blatehford,  5  Barb.^  9,  where  a  dif- 
fcTCDt  view  was  taken. 

SCi.  An  assignment  of  securities,  as  coUat- 
oal  to  an  illegal  and  void  obligation  of  the  afr- 
signor,  is  vend.  Supreme  Ct,^  1848,  Tylee  v, 
Tatea,  8  Barb^  222. 

96C  Seoorities  transferred  by  an  asrign- 
menfc  whieh  is  parcel  of  an  illegal  transac- 
tion, eaimot  be  enforced.  On  the  ground  of 
public  peiiqr  the  court  will  not  interfere,  even 
where  the  eontraet  has  been  executed  so  that 
dtdeodxaX  has  had  the  full  benefit  of  it,  and 
yifc  en  hia  part  it  remaiaa  wholly  unexecuted. 


OU  of  Appeals,  1858,  Dewitt  c.  Brisbane,  16 
K  F.  (2  Smii^\  608;  and  see  Tylee  «.  Yates, 
8  Barhy  222;  Leavitt  c.  Palmer,  8  KT.  (8 
ChmsU),  19. 

567.  "Who  may  ol^ect.  The  right  to  take 
this  objection  is  not  confined  to  the  parties  to 
the  illegal  transaction.  A  third  person,  whose 
obligation,  valid  in  its  inception,  and  agains'* 
which,  in  the  hands  of  a  legal  holder,  he 
could  have  no  available  defence,  may  defend 
himself  on  the  ground  of  the  iUegality  of  the 
transaction  through  which  the  plaintiff  de- 
rives title.  Ct.  qfAppeahy  1858,  Dewitt  v, 
Brisbane,  10  K  F.  (2  Smith),  608.  To  the  same 
eflbct  is  Johnson  e.  Bush,  8  Barb,  Oh,,  207. 

368.  If  a  corporation,  having  by  its  charter 
power  to  loan  moiiey  on  a  particular  species 
of  security,  and  no  other,  make  a  loan  on 
other  security,  not  only  the  security,  but  also 
the  contract,  is  void.  Supreme  Ct,  1881,  life 
&  Fire  Ins.  Co.  e.  Mechanics'  Fire  Ins.  Go.,  7 
Wend,,  81 ;  and  see  New  York  Firemen's  Ins. 
Oo.  e.  Ely,  2  Caw,,  678. 

569.  Securities  delivered  in  pledge  for  the 
performance  of  a  contract  void  by  the  statute 
of  frauds, — e,  g,,  a  parol  agreement  to  convey 
land, — are  delivered  without  consideration; 
and  where  the  transferee  has  collected  the 
proceeds,  the  party  wfib  transferred  them  may 
recover  back  the  money  so  coUected.  Su- 
preme Ct,,  1818,  Rice  «.  Peet,  16  Johne,,  608. 

570.  le^OFancc  of  a  foreign  lav7  is  igno- 
rance of  fact  [9  Pick.,  112;  8  Shep.,  46],  and 
hence  a  foreign  corporation  may  recover 
money  advanced  by  it  without  this  State,  on 
an  illegal  security  of  a  bank  of  this  State,  in 
ignorance  of  our  statute  rendering  such  secu- 
rity void.  Supreme  Ct,  1860,  Bank  of  Ohilli- 
cothe  9.  Dodge,  8  Barb.,  288. 

571.  When  the  act  to  be  done  in  another 
State,  the  knowledge  of  which  is  sought  to 
affect  the  contract,  is  simply  a  violation  of  a 
positive  law,  having  in  it  nothing  of  an  im- 
moral nature,  and  when  it  is  not  shown  that 
the  parties  were  cognizant  that  the  act  was 
forbidden  by  the  local  law  of  such  other  State, 
and  they  therefore  chargeable  with  a  confed- 
eracy to  defeat  those  laws,  the  contract  is 
valid,  and  should  be  enforced  in  such  other 
State.  Ot.  ofAppeaU,  1868,  Merchants'  Bank 
c.  Spalding,  9  N.  F.  (6  Seld,),  68. 

572.  A  bond  to  secure  compliance  in  an- 
other State  with  the  requirements  of  the  law 
thereof,  is  valid  here  by  comity,  if  the  object 
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is  not  plainly  contrary  to  morality,  though  it 
woald  have  been  illegal  if  the  performance 
had  been  in  this  State.  So  Jield^  in  case  of  a 
contract  concerning  a  lottery.  Suipreme  CUy 
,  18^  Commonwealth  of  Kentucky  «.  Bass- 
ford,  6  Eil\  626 ;  and  see  Hyde  «.  Goodnow, 
8  N,  T,  (8  Comst),  266. 

573.  Aliens  who  co-operate  with  citizens 
in  violating  our  laws,  cannot  recover  on  the 
void  contract  Supreme  Ct,^  1817,  Graves  v. 
Delaplaine,  14  Johns,^  146. 

574.  Mere  knowledge  of  Illegal  intent 
The  fact  that  one  party  has  mere  knowledge 
of  an  illegal  intent  on  the  part  of  the  other,  is 
not  such  a  guilty  participation  in  the  subse- 
quent illegal  act  of  the  other  as  will  deprive 
tiie  former  of  his  remedy.  Thus  the  vendor 
of  stocks  to  a  corporation,  knowing  that  the 
corporation  purchase  for  the  purpose  of  sell- 
ing again,  as  a  speculation,  contrary  to  a  pro- 
hibition in  their  charter,  may  recover,  on  an 
implied  assumpsit,  the  value  of  the  stocks. 
Ot.  of  Appeals^  1856,  Tracy  v,  Talmage,  14 
IT.  Y.  (4:Kem.),  162  (S.  0.  below,  18  Ba/rb,, 
456) ;  S.  P.,  1857,  Curtis  c.  Leavitt,  15  K  Y. 
(1  Smiih),  9. 

575.  It  would  be  otherwise,  if  the  contract 
provided  for  the  illegal  use,  or  the  vendor  did 
any  thing  beyond  the  sale  in  furtherance  of 
it    lb, 

576.  Where  the  vendor  sells,  in  the  ordi- 
nary course  of  his  lawful  business;  bare  knowl- 
edge on  his  part  that  the  buyer  intends  to  put 
the  gt>ods  to  an  illegal  use,  which  intention 
may  or  may  not  be  followed  up,  will  not 
vitiate  the  sale,  or  deprive  the  party  of  all 
remedy  for  the  purchase-money.  Supreme 
CLy  Sp.  r.,  1860,  Ereiss  v.  Seligman,  8  JBarb.^ 
489 ;  S.  C,  5  ffow.  iV.,  425 ;  distinguishing 
Buckman  v.  Bryan,  8  Den,,  840 ;  and  Morgan 
V.  GrojQf,  5  Id,,  864. 

577.  -Iioan  of  illegal  notes.  Though  notes 
issued  by  a  municipal  corporation  may  be  void, 
as  issued  in  •violation  of  their  charter,  the  act 
of  a  holder  of  such  notes,  in  loaning  them,  is 
not  illegal,  nor  necessarily  immoral,  for  both 
parties  may  suppose  them  to  be  valid.  Su- 
preme Ct,  1842,  Rockwell  v,  Charles,  2  ffiU, 
499. 

57a  Innooent  holder.  A  honorfide  holder 
of  certificates  issued  by  a  foreign  bank,  with- 
out knowing  that  they  were  not,  in  fkct,  is- 
sued without  this  State,  and  upon  actual  de- 
posits in  trust,  can  recover  on  them,  even  if  they 


were  issued  in  this  State,  in  violation  of  oar 
restraining  laws.  Chancery,  1845,  Stoney  e. 
Am.  Life  Ins.  Co.,  11  Paige,  685 ;  reversing 
S.  C,  4  Edw.,  882.    And  see  Banking. 

579.  Unconstitiitlonal  statute.  A  con- 
tract which  depends  upon  a  statute  which  is 
unconstitutional,  is  void.  Gt,  ofAppeaU,  1 852. 
Newell  ^,  People,  7  N.  Y.  (8  Seld,),  9 ;  Su- 
preme Ot,,  1855,  Sherman  «.  Barnard,  19  Barb,j 
291. 

580.  An  agreement  may  be  optional  with 
one  of  the  parties,  in  part  or  in  whole,  and 
obligatory  on  the  other.  [Dong., 28 ;  IT. B., 
182;  Cowp.,  218;  2  Johns.  Cas.,  252.]  Su- 
prems  Gt,,  1802,  Disborough  «.  Neilson,  8 
Johm,  Gas.,  81.    See  Mpra  III.,  Connderation. 

581.  Agreement  on  one  part  An  agree- 
ment signed  b^  both  master  and  servant,  but 
containing  only  a  covenant  on  the  master's  • 
part'  to  give  employment  for  a  certain  time,  is 
not  void  for  want  of  mutuality ;  and  the  ser- 
vant may  maintain  an  action  against  the  mas- 
ter for  his  breach.  N.  Y.  Gom,  PI,  1855, 
Nounenbocker  «.  Hooper,  4  E.  D,  Smith,  401. 

582.  Promise  withont  oonsideratfton. 
Non-performance  of  a  promise,  made  without 
consideration,  is  not  a  cause  of  action,  not- 
withstanding the  plaintiff  may  have  sustained 
special  damages.  [Tear  B.,  2  Hen.  lY.,  8,  b., ; 
11  Id.,  88,  a. ;  Brooke,  Act  sur  le  Case,  40; 
14  Hen.  VI.,  18,  b.,  pi.  58;  19  Hen.  VI.,  49, 
a.,  pi.  5 ;  20  Id.,  84,  a.,  pi.  4;  2  Hen.  VIL,  11, 
pi.  9;  21  Id.,  41,  a.,  pi.  66.]  Supreme  Ot,, 
1809,  Thorne  v,  Deas,  4  Johne,,  84. 

583.  Agreement  to  pay  one-half  the  profits 
of  a  boarding-house,  at  such  time  as  after- 
wards agreed  on,  in  consideration  of  a  loan  of 
$100,  towards  furnishing  the  house, — Held, 
void  for  indefiniteness  and  inadequacy.  Sa^ 
preme  Gt,,  Sp.  T,,  1852,  Smedes  «.  Wild,  7 
How.  Pr,,  809. 

584.  Alteration  by  an  agent  for  sale  of 
lands,  under  peculiar  circumstances,  disre- 
garded. Worrall  v.  Munn,  5  K  Y.  (1  Seld.), 
229.    And  see  Alteration  of  Ikstbuments. 

2.  Becwery  on  Original  GonMeration, 

585.  Illegal  contract  If  the  contract  was 
not  only  void  but  illegal,  no  recovery  can  be 
had  for  value  parted  with  upon  it  Gt.  <^ 
Appeals,  1851,  Peck  v.  Burr,  10  JV.  Y.  (6  Seld.), 
294;  S.  P.,  Supreme  Gt.,  1855,  Rose  «.  Truaz, 
21  Barb,,  861. 

586.  When  a  oontracti  void  bat  not  ill»- 
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,  ^.9  A  parol  contract  for  the  purchase 
of  imd, — ^has  been  performed,  the  pnrchaaer 
cannot  recoTor  on  the  contract,  but  may,  qttan- 
<ittiii  meruU,  on  the  common  counts.   Supreme 
Ct^  1842,  King  «.  Brown,  2  HiO,  485  (over- 
nlhif  Borlingame  v.  Bnrlingame,  7  (7<no.,  92). 
Compare  Thomas  «.  Dickinson,  12  K  F.,  8^; 
nverdng  &  O.,  14  B<vrb,^  90 ;  Burt  v.  Pkce,  6 
Om^  481 ;  Perkios  o.  Sayage,  15  Wend,^  412. 
SB7.  One  who  deliTers  goods  in  part  per- 
fonnanoe  of  a  contract  yoid  for  the  fraud  of 
the  other  partj,  may  recover  their  valne. 
^ifreme  Ct,^  1848,  Camp  v.  Polyer,  5  Barb.,  91. 
58&  Xlmoxiaam  note  passed  in  paymont 
The  purchaser  passed  to  the  vendor,  in  part 
payment,  a  nsmioos  note.     Held^  that  the 
▼endor  might  recover  on  the  original  consid- 
eradan.    Supreme  Cty  1822,  Swartwont  «. 
Payne,  19John$^  294;  S.  P.,  Markle  v,  Hat- 
field, 2  Id^  456.    And  see  Patvsnt. 

589.  ITote  illegally  disooonted.  Though 
the  ctrcolation  of  foreign  bank-notes  of  less 
tban  $5  is  illegal  (Law  of  leSO,  ch.  295),  mere 
knofwiedge  by  a  foreign  bank  that  the  proceeds 
«f  a  note  discounted  by  them  in  such  bills  are 
intended  for  circulation  here,  does  not  render 
the  note  so  discounted  void.  So  held^  where 
ndther  party  was  a  resident  of  this  State,  and 
it  dad  not  appear  that  either  knew  of  the  law 
prohibiting  snch  circulation.  [5  Mete.,  207.] 
CL  ef  Appeals^  1858,  Merchants'  Bank  o. 
Spalding,  9  If.  T.  (5  Seld,),  58. 

590.  Mistake.  If  parties,  through  mistake 
of  law  or  £act,  make  an  illegal  contract,  upon 
which  neither  could  have  maintained  a  suit,  a 
sobseqfnent  agreement  to  pay  for  services  per- 
formed under  the  contract,  may  yet  be  legal  and 
equitable.  80  held,  of  a  contract  made  by  an 
agent  of  a  state-prison  for  services  of  con- 
vietB.  Chancery^  1844,  Toung  v.  Beardsley, 
11  Pmge,  98. 

991.  Aoosporation  may  be  liable  upon  their 
ooatract,  though  it  transcends  their  corporate 
powers.  If  they  have  received  the  considera- 
tion they  are  not  at  liberty  to  repudiate  their 
own  obligation.  [17  Barb.,  878.]  Supreme 
CLy  1855,  De  Groff  0.  American  Linen  Thread 
Co.,24Aird.,875. 

992.  Xisgal  part  of  oonsideration.  Where 
a  oontraet  is  illegal  and  void,  and  consequently 
not  eofivoeable, — e.  g^  an  agreement  to  pay  for 
services  as  lobby-agent, — it  cannot  be  sifted, 
and  the  legal  services  rendered  under  or  in  I 
pomit  of  it  separated  from  the  illegal,  and  at 


recovery  had  therefor.  Where  an  entire  con- 
tract contains  an  element  which  is  legal,  and 
one  which  is  void  as  against  public  policy,  an 
action  cannot  be  maintained  on  the  legal  con- 
sideration. Supreme  Ct,,  1855,  Rose  «.  Truaz, 
21  Ba/rb,^  861. 

8.  VaUdity  <u  Affected  by  Morality . 

593.  Ptostitatlon.  A  contract  to  furnish 
board  for  a  bastard  and  the  mother,  on  the 
promise  of  the  father  to  pay  for  it,  is  void,  if 
the  promisee  either  expressly  or  taoitJy  assented 
that  during  the  period  illicit  intercourse  might 
be  continued,  or  if  made  for  the  purpose  of 
fiEUiilitating  a  continued  prostitution;  but  the 
immoral  purpose  must  be  plainly  proven,  and 
cannot  be  inferred  from  the  &ct  that  the  plain- 
tiff had  knowledge  of  the  previous  cohabita- 
tion. [1  Esp.,  18 ;  5  Yes.,  291 ;  1  Camp.,  848.] 
Supreme  Ct,^  1825,  Trovinger  v,  McBumey,  5 
Cew.y  258.  See,  also.  Wait  «.  Day,  4  Den., 
489 ;  Fellows  v.  Emperor,  18  Barb.,  92. 

594.  Lease  of  bawdy-hoose.  A  contract 
letting  premises  for  the  purpose  of  furthering 
the  keeping  of  a  bowling-alley  thereon,  is  void. 
[5  Hill,  121 ;  1  Esp.,  18 ;  Story  on  Contr., 
§  542.]  if.  F.  Com.  PI,  1855,  Updike  v. 
Campbell,  4  J?.  2>.  Smith,  570. 

59&  In  an  action  by  lessee  for  damages  for 
refusing  to  give  possession  of  the  premises,  it 
is  no  defence  that  the  plaintiff  hired  the  prem- 
ises, intending  to  keep  a  bawdy-house  therein. 
Mere  avowal  by  the  leasee  of  an  intent  to  em- 
ploy the  leased  property  in  an  unlawful  busi- 
ness, does  not  constitute  an  offence,  nor  does 
it  entitie  the  lessor  to  repudiate  his  contract 
N.  Y.  Com.  PL,  1857,  O'Brien  v.  Brietenbach, 
1  ffilt.,  804. 

596.  Compounding  felony.  That  an  obli- 
gation given  to  secure  a  valid  debt,  in  con- 
sideration of  the  creditors  forbearing  to  prose- 
cute a  crime  which  they  knew  to  have  been 
committed,  is  void.  Steuben  County  Bank  v. 
Mathewson,  5  EiU,  249. 

597.  TndemnHylng  trespass.  If  the  act 
directed  or  agreed  to  be  done  is  known,  at  the^ . 
time,  to  be  a  trespass,  an  express  promise  to 
indemnify  would  be  illegal  and  void ;  but  if  it 
was  not  known  at  the  time  to  be  a  trespass, 
the  promise  of  indemnity  is  a  good  and  valid 
promise.  [Cowp.,  848.]  Coventry «.  Barton^ 
17/c»Afu^l42. 

59&  This  rule  applied  to  the  protection  of 
one  who  was  at  work  upon  the  highways,  and, 
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by  oommand  of  the  oommissio&er  and  over- 
seer, assisted  in  removing  a  gate  which  they 
dedared  to  b<)  a  nnisance.    Jb. 

599.  BUUard-taUe.  A  note  ^ven  for  the 
use  of  a  billiard-tftble  is  not  illegal,  nnless  it 
appears  that  the  person  to  whom  it  was  given 
kept  a  tavern,  or  that  it  was  for  money  lost 
at  play.  SuprefiM  (H.y  181i^  Kovthrop  «.  Min- 
turn,  18  Johnfu^  85.  * 

600.  Sunday  paper.  A  contract  to  pub- 
lish an  advertisement  in  a  newspaper  printed 
in  part,  and  issued  and  sold,  on  Sunday,  is  an 
agreement  to  do  an  act  prohibited  by  the  stat^ 
nte  relative  to  servile  labor  and  Uie  sale  of 
wares  and  merohandise  Q^  that  day,  and  the 
publisher  cannot  recover  thereon.  8i/^em,e 
Ct.y  1867,  Smith  «.  Wilcox,  25  j5^&.,  8^1 ; 
afarming  S.  C,  19  Id,,  581. 

GOl.  Pojl^s  aMooU^tioiL  The  &ct  that 
the  conditions  of  membership  of  a  building 
association  are  onerous  in  respoet  of  fines,  d^, 
does  not  render  it  void  as  oppressive  and  un- 
conscientious. SuprtoM  Ct.,  8p.  71,  1867, 
Citizenfi'  Mutual  Loan  Association  e.  Webster, 
26  Barb.,  268. 

4.  As  AffeeUd  by  Pablifi  Policy, 
A.  Competition. 

e02.  A^^moamak  not  to  Ud  at  Jocioial 
•ala  An  agreement  by  one  who  is  compe- 
tent to  bid  at  an  ezeoution-aale,  that  he  will 
abstain  from  bidding,  ia  void,  as  againat  the 
policy  of  the  law.  Suprane  Ot,,  1802,  Jones 
e.  OaswcOl,  $  Johm,  Om,,  29;  1816,  Thompaon 
«.  Davies,  18  Jolm,,  112;  and  see  Brisbane  e. 
Adams,  8  HT.  T.  (8  Oom»t\  129. 

€03.  It  makes  no  difference  that  the  party 
was  not  bound  to  bid.  There  must  be  no 
combination  among  those  at  liberty  to  bid, 
silencing  competition.  Supreme  Ci,,  1816, 
Thompson  e.  Davies,  18  Johm^  112. 

€04k  —  at  anotlon.  Two  persona,  desiroos 
to  purchase  certain  goads  about  to  be  sold  at 
public  auction,  agreed  that  one  should  not  bid 
against  the  other,  but  that  the  one  who  should 
purchase  certain  articles  should  divide  them 
with  the  other;  and  one  accordingly. bought 
the  articles  agreed  on.  EM,  that  the  prom- 
ise to  share  was  a  nude  poet.    Supreme  OU, 

1810,  Doohn  «.  Ward,  ^JohM.,  194;  a  P., 

1811,  Wilbur  «.  How,  8  /i.,  444.* 


*  TbeM  C48e9  hfty«  been  daem^  aAtboritl^  for 
the  position  that  wi  agreemeAt  not  to  bid  at  as  auo- 


605.  —  to  bid  for  benefit  of  mortsagfor. 

An  agreement  between  the  owner  of  property 
about  to  be  sold  under  a  mortgage,  and  a  third 
person,  that  the  latter  shall  bid  up  to  a  oertain 
amount  for  the  property,  and  that  if  he  be- 
Kxunes  the  purchaser  he  will  sell  a  pait  interest 
to  the  other  lor  the  benefit  of  his  ftonUy,  ia  not 
void  as  a  fraud  upon  creditors,  nor  aa  agaioat 
public  policy.  Suprenke  Ct,,  1847,  Bame  v. 
Drew,  4  i>^.,  287 ;  and  see  lograham  ih  Bald- 
win, 12  Barb,,  9. 

60a  Bond  to  aeU  at  9zed  pdoa.  Where 
the  statute  requires  a  sale  at  auction,  a  bond 
given  to  particular  parties  to  sell  to  them  at  a 
fixed  price,  is  void  as  against  the  policy  of  the 
law.  Supreme  Gt,,  1880,  Herrick  «.  Ghrow,  5 
Wend,,  679. 

€07.  Agreement  to  combine  for  obtain- 
ing boonty.  Under  the  statute  {8m.  81,  ch. 
186,  §  2)— awarding  a  premium  to  the  person 
who  shall  manufacture  the  best  q)ecimen  of 
woollen  cloth,  A;c.— it  b  competent  for  two 
perao^  who  have  each  manufe^tured  cloth, 
and  who  are  about  to  submit  it  to  obtaiR 
the  bounty,  to  agree  that  the  one  obtaining 
the  bounty  shajl  pay  half  of  it  to  the  other. 
Such  an  i^eement,  if  made  after  the  comple- 
tion of  the  cloth,  could  have  no  influence  on 
the  competition  of  the  parties,  and  therefore 
ia  not  (igainst  the  policy  of  the  act.  Su^ 
preme  Gt,,  1811,  Brigga  o.  TiUotson,  8  Jbhne^ 
804. 

608.  Congptrtng  against  trade.  An  agree- 
ment made  by  the  proprietors  of  five  separate 
and  rival  lines  of  boats  engaged  in  transport- 
ing property  and  passengers  on  the  canals, 
to  run  for  a  time  at  prices  agreed  on,  and  to 
divide  the  net  earnings  among  themselves  in 
certain  proportions, — Held,  void,  as  a  conspir- 
acy to  commit  an  act  injurious  to  trade,  con- 
trary to  2  Rev.  Stat,  691,  §  8.  Supreme  Gt.^ 
1847,  Hooker  v,  Vandewater,  4  Dm.,  849 ; 
^)proved,  1848,  Stanton  e.  Allen,  5  Id,,  484. 

609.  Agreement  to  prevent  ^ompetitioo. 
An  agreement  by  which  owners  of  a  large 
number  of  transportation  lines  on  the  publio 
canals  of  the  State  associate  to  control  the 
prices  of  transportation  and  monopolize  the 
business,  binding  the  parties  to  bring  into  it 
ail  the  boats  they  might  acquire,  is  void« 


tion  is  void,  as  agaioAt  public  policy  (Thom|Mioa  e. 
Davies,  18  John$.y  U2) ;  bat  the  point  does  nol  i 
to  have  been  muoh  considered. 
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811^  tn  assooiation  has  a  manifeet  and  ne- 
oeasaiy  tendencj  to  diminish  the  revenue  of 
the  State,  impair  the  utility  of  a  great  pablio 
work  intimately  connected  with  the  interests 
of  the  whole  people,  and  injure  trade,  and 
hence  is  roid  at  the  common  law.  Bu,]preme 
a,  1848,  Stanton  v.  Allen,  5  Dwi.^  484. 

OOl  Tb  cause  cosnpetitiozi.  A  combina- 
a'cD  to  ran  a  line  of  packet-boats  in  opposition 
to  others  is  not  nnlawfhl  as  against  public 
policy.  Sapreme  Ot.y  1889,  Chappel  v.  Brock- 
way,  21  Wend^  167. 

B.  Bettraint  of  Trade. 

6U.  Genflfal  mleo.  The  presumption  is, 
that  an  agreement  in  restraint  of  trade  is  yoid, 
and  the  presumption  can  be  removed  only  by 
showing  botJi  that  there  is  adequate  consid- 
eration, and  that  the  restraint  is  reasonable. 
It  is  reasonable,  only  when  to  its  full  extent 
it  is  beneficial  to  the  other  party.  Supreme 
d,  1889,  Cfhappel  v.  Brockway,  21  Wend., 
157;  B068  9.  Sadgbeer,  21  Id.,  160. 

az  The  law  will  tolerate  no  contract 
which  upon  its  face  goes  to  prevent  an  indi- 
Tidnal  for  any  time,  however  short,  from  ren- 
dering his  services  to  the  public  in  any  em- 
I^jment  which  he  may  choose;  nor  one 
vhich  deprives  any  section  of  the  country, 
however  small,  of  the  chances  that  the  obli- 
gor may  furnish  to  it  the  acconmiodation 
srinog  from  the  prosecution  of  a  particular 
trade,  unless  it  appear  that  the  other  party 
himself  intends  to  and  can  supply  such  ao- 
commodaticiL  Supreme  Ot,  Sp.  T.,  1851, 
Lawrenoe  v.  Kidder,  10  Barl,,  641. 

€13.  A  contract  not  to  exercise  a  trade  or 
carry  on  business  in  a  particular  place,  made 
upon  good  consideration,  may  be  upheld, 
irhere  snflBcieat  reasons  are  shown  for  enter- 
iog  into  it,  and  it  appear  reasonable  and  use- 
fnl,  and  the  restraint  of  the  covenantor  be  not 
larger  than  necessary  for  the  protection  of  the 
covenantee  in  the  enjoyment  of  his  trade  or 
honneas.  OL  of  Appeals,  1851,  Dunlop  v. 
Gregory,  10  IT.  F.  (6  Seld.),  241 ;  Supreme  Ot., 
1889,  Ohappel  e.  Brockway,  21  Wend.,  157. 

614.  The  inquiries  to  be  ipade  to  determine 
the  validity  of  a  contract  in  restraint  of  a 
trade  or  profession,  are,  1.  Whether  the  re- 
straist  is  partial ;  2.  Whether  it  is  upon  an 
adequate  consideration ;  8.  Whether  it  is  rea- 
aonableL  Supreme  Ot.,  8p.  T.,  1854,  Holbrook 
f.  Waters,  9  Hew.  iV.,  885. 


615.  A  seal  does  not  of  itself  i^lport  a  con- 
sideration sufficient  to  uphold  a  contract  in 
restraint  of  trade.  Supreme  CL,  1889,  Ross  v. 
Sadgbeer,  21  Wend,,  166. 

616.  Bztent  of  reatreint  An  agreement 
between  two  partners  upon  dissolution,  re- 
straining one  from  carrying  on  the  saine  busi- 
ness witiiin  twenty  miles,  is  reasonable,  and  is 
valid,  if  founded  on  a  good  consideration. 
Supreme  Gt,  1827,  Kobles  v.  Bates,  7  Catt,, 
807. 

617.  A  bond  restraining  the  defendant  from 
acting  as  a  carrier  of  passengei^  on  a  publio 
canal  for  a  distance  of  one  hundred  miles, 
founded  on  a  sale  of  boats,  &c.,^  the  obligee 
for  a  large  pecuniary  consideration, — Meld, 
valid.  Supreme  Ct,y  1889,  Chappel  v,  Brock- 
way, 21  Wend.,  157.    And  see  628,  ir^a. 

618.  An  agreement  of  a  physician  with  his 
former  partner,  made  on  dissolving  their  part- 
nership, that  he  would  not  practise  medicine 
in  the  town  for  five  years, — Held,  not  illegal, 
as  in  restraint  of  trade.  Supreme  Ct,  Sp,  T., 
1851,  Mott «.  Hott,  11  Ba/rh,,  127. 

619.  Defendant  agreed  with  plaintiff  for  the 
consideration  of  $500,  not  to  practise  4s  a  phy- 
sician in  the  county  of  O. 

ffeld,  that  the  contract  was  not  void.  1. 
It  was  a  partial  and  not  a  general  restraint. 
It  would  have  been  otherwise  if  the  limits  had 
embraced  the  State.    [See  8  Bing.,  828.] 

2.  The  consideration  was  adequate  to  up- 
hold the  contract. 

8.  The  restraint  was  reasonable,  as  the  court 
could  not  say  that  it  was  wider  than  plaintifTs 
protection  might  require.  [Citing  4  East,  190 ; 
5  T.  R.,  118;  2 Mann. & G.,  20;  7  Cow.,  807; 
9  Mass.,  522;  21  Wend.,  160;  6  Ad.  &  £., 
488.]  Supreme  Ct.,  Sp,  T.,  1854,  Holbrook  «. 
Waters,  9  ffow.  Pr.,  885. 

630.  A  contract  not  to  carry  ou  a  oertaiu 
business  anywhere  in  the  State  of  New  York 
west  of  the  city  of  Albany,  would  be  void  for 
indefiniteness,  unless  understood  to  mean  west 
of  the  meridian  of  Albany ;  and  so  construed, 
it  is  void  as  in  restraint  of  trade  in  too  exten- 
sive a  territory.  Supreme  Ct,,  Sp,  T^  1851, 
Lawrenoe  «.  Eidder,  10  Barb,,  641. 

621.  That  contracts  in  restraint  of  trade, 
covering  the  whole  State,  are' void.  1889, 
Chappel  «.  Brockway,  21  TT^ui.,  157;  Ot,  qf 
Appeals,  1851,  Dunlop  e.  Gregory,  10  If,  T. 
(6  Seld,),  241. 

622.  A  peculiar  contract,  made  by  a  culti* 
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TAtor  of  herbs,  to  sell  all  his  produce  to  one 
party  for  a  certain  period,  and  not  to  supply 
any  others,  and  not  to  produce  except  for  the 
purpose  of  the  contract, — Heldf  not  illegal  or 
void  as  being  in  restraint  of  trade,  or  against 
public  policy;  or  involving  a  conspiracy  to 
restndn  or  monopolize  trade.  Van  Marter  «. 
Babcock,  23  Bfbrh.,  688. 

623.  —  ooveoant  enures  severally.  Par- 
ties,  owning  pasaage-boats  running  between 
New  York  and  Albany  on  the  Hudson  river, 
sold  one  of  their  boats,  under  a  covenant  from 
the  vendors,  that  the  boat  sold  should  never 
be  run  as  a  passage-boat  north  of  Saugerties. 

Seldy  1.  IlLat  the  contract  was  reasonable 
and  valid. 

2.  That  it  continued  binding  as  long  as  any 
of  the  covenantors  retained  an  interest  in  pas- 
sage-boats between  New  York  and  Albany, 
and  were,  therefore,  in  a  condition  to  be  in- 
jured by  a  breach.  The  fact  that  a  part  of 
them  sold  out  their  interest  in  such  business 
did  not  deprive  the  remainder  of  their  right  to 
protection.  Ct  of  Appeals^  1851,  Dunlop  v. 
Gregory,  10  K  F.  (6  Seld.%  241. 

624.  Sale  of  buaineM.  A  man  engaged  in 
a  particular  trade  or  business,  may  agree  to 
relinquish  the  same  to  another ;  and  he  may 
lawfully  covenant  not  to  carry  on  the  same 
trade  or  business  in  such  a  manner  as  mate^ 
rially  to  interfere  with  the  business  or  profits 
of  the  one  to  whom  he  has  sold  out.  [7  Cow., 
807;  9  Mass.,  622;  2  Chit.,  407;  6T.R.,118; 
1  P.  Wms.,  181 ;  21  Wend.,  159.]  Chancery, 
1848,  Jarvis  v.  Peck,  10  Faige,  118;  a&ming 
8.  C,  ffojgPm.,  479. 

625.  Secret  prooess.  One  may  sell  a  se- 
cret of  business,  and  restrain  himself  generally 
firom  using  or  divulging  it ;  for  such  a  general 
restramt  is  necessary  for  the  purchaser's  pro- 
tection. [1  Sim.  &  St.,  74.]  Ohancery,  1848, 
Jarvis  «.  Peck,  10  Paige,  118 ;  aflSrming  S.  C, 
Ebjff^,,  479 ;  K  7.  Superior  Ct,,  1856,  Alcook 
e.  Giberton,  5  Duer,  76. 

626.  Sale  of  trade-mark.  A  contract  for 
the  sale  by  plaintiffs  of  empty  bags  with  their 
labels  thereon,  to  be  filled  by  the  purchaser, 
and  the  goods  thus  put  up  to  be  offered  for 
sale  by  the  purchaser, — Held,  void  as  against 
public  policy.  Such  a  sale  of  articles,  under 
the  trade-mark  of  another,  is  ingurious  to  trade 
and  commerce  and  an  imposition  on  the  pub- 
lic. Supreme  Ct,,  1857,  Bloss  v.  Bloomer,  28 
Barl,,  604. 


C.  Corrupt  Influence. 

627.  AppUcatton  for  office.  An  agree- 
ment between  two  citizens,  who  are  appli- 
cants for  office,  by  which  one  stipulates  to 
wiliidraw  his  application  for  appointment  aa 
as  to  increase  the  chance  of  the  appointment 
of  the-  other,  and  the  other  stipulates  to  pay 
the  former  a  portion  of  the  emoluments  of  the 
office  in  consideration  thereof,  and  of  his  aid 
in  obtaining  the  office,  is  void,  as  against  pub- 
lic policy.  Ct,  ofAppeaU,  1851,  Gray  o.  Hook, 
4  K  T,  (4  CofMt,),  449. 

628.  Covenant  to  use  influence  to  pre- 
vent grant  of  franchise.  The  plaintifib,  hav- 
ing an  exclusive  right  of  ferriage  within  cer- 
tain limits  for  about  five  years,  consented  to 
the  grant,  by  a  municipal  corporation,  of  a 
similar  privilege  within  those  limits,  and  cov- 
enanted to  use  their  influence  to  prevent  the 
establishment  of  another  during  that  period* 
Held,  that  it  not  appearing  that  public  neces- 
sity would  require  another  within  that  time, 
the  covenant  was  not  illegal.  Supreme  Ct^ 
1841,  Costar  «.  Brush,  25  Wend.,  628. 

629.  Lobby  services.  No  action  will  lie 
for  services  as  a  lobby-agent  in  attending  to  a 
claim  before  the  Legislature,  agreements  in 
respect  to  such  services  being  against  publio 
policy,  and  prejudicial  to  sound  legislation. 
[7  Watts,  152;  5  Watts  &  S.,  815;  1  Aik., 
264;  Piatt  on  Gov.,  570;  Chitt.  on  Contr., 
220,  588 ;  5  Halst.,  87 ;  8  Id.,  54;  4  Mees.  & 
W.,  861 ;  7  Bing.,  869.]  Supreme  Ct,  1861, 
Harris  v.  Roof,*  10  Barb,,  489. 

690.  An  agreement  in  respect  to  lobby-ser- 
vices, providing  for  the  exertion  of  penonal 
influence  to  procure  the  passage  of  a  private 
law  by  the  legislature,  for  a  compensatioil  con- 
tingent on  success,  is  void,  as  inconsistent 
with  public  policy  [5  Watts  &  S.,  815;  18 
Pick.,  472;  10  Barb.,  489;  5  Penn.,  452;  1 
Venn.,  264;  4  Comst,  449],  and  even  legal 
services  rendered  under  such  an  agreement 
cannot  be  recovered  for.  Supreme  Ct.,  1855, 
Rose  V,  Truaz,  21  Barb,,  861. . 

631.  An  agreement  to  use  influence  on 
members  of  the  Legislature  personally,  in  or- 
der to  induce  them  to  act  from  private  in- 
stead of  publio  motives,  is  void,  as  against 
public  polioy,  and  compensation  for  such  ser- 


*  Limited  to  penonal  and  private  solidtation,  la 
Sedgwick  t.  Stanton,  14  It,  T,  (4  Ztm,),  889. 
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Tices  cannot  be  reoovered.  Otherwise  of  an 
agreanent  to  compensate  an  attorney  for  ad- 
TocatiDg  a  bill  before  the  Legialatiire  or  its 
committee,  or  an  agent  who  goes  before  them 
to  make  necessary  explanations.  If.  T,  Com, 
Ply  y:  p.,  1838,  Hillyer  «.  Travers,  1  Am. 
Za«iSL,146. 

632.  Zaflaeiicliig  direotors  of  oorpora- 
tkML  There  is  no  distinction  in  principle  be- 
tween a  contract  for  the  use  of  ondne  person- 
al infloence  with  members  of  a  legislature,  and 
one  for  the  same  influence  with  directors  of  a 
corporation.  If.  Y.  JSfup^rior  Ct.^  1857,  Davi- 
Km  e.  Seymour,  1  £o9w.y  88. 

633L  The  plaintiff  was  employed  by  tiie  de- 
fendant's firm  to  procure  from  the  directors  of 
a  rulroad  company  a  contract  for  building 
their  road,  and  agreed  to  pay  him  for  his  ser- 
Tieea,  should  he  succeed.  Plaintiff  concealed 
his  own  agency,  and  procured  the  contract  for 
defendant's  firm  through  the  influence  with 
the  directors  of  the  company  of  a  third  per- 
•on,  employed  by  him,  who  was  ignorant  of 
the  abilities  of  ddendant's  firm. 

EbU  that  the  contract,  if  not  in  its  terms, 
jet  from  the  nature  of  the  means  that  were 
ssed  to  influence  the  action  of  the  directors, 
vas  Toid,  as  contrary  to  morality  and  public 
poficy.  [4  Oomst,  451 ;  4  Bam.  &  0.,  819 ; 
1  Our.  &  P.,  1 ;  2  Swant,  167 ;  4  Com.  B., 
518;  2  Sim.  &  6tu.,  801;  16  How.  (U.  8.), 
3^;  18  Pick.,  472;  10  Barb.,  489.]    lb. 

€34;  Procaring  return  of  duties.  An 
agreement  between  the  plaintiff  and  defend- 
anta,  by  which  plaintiff  undertook  to  attempt 
to  procnre,  from  the  treasury  of  the  United 
States,  a  return  of  duties  which  had  been  ille- 
gaOy  exacted  from  defendants  by  the  collector 
of  the  port,  for  a  share  of  the  amount  recov- 
ered, he  being,  at  the  time  of  rendering  the 
serrioeB^  an  officer  in  the  custom-house, — 
Eiid^  illegal  and  Yoid,  as  implying  extortion, 
leadiag  to  abuse,  and  contrary  to  public  poli- 
cy. Jf.  F.  Svperior  (7t,  1854,  Satterlee  «. 
Jooea,  8  Duer^  102. 

D.  Consenting  to  Debtor's  Discharge. 

63&  a  an  Inaolvant  give  hia  note  for  the 
debt  to  a  creditor,  upon  the  understanding 
that  the  creditor  sign  the  insolvent's  petition, 
the  note  is  void,  as  being  against  the  policy, 
aud  in  fraud  of,  the  law.  Supreme  Ot.y  1805, 
Payne  «.  Eden,  8  Oai.^  218. 

636L  So  of  a  note  given  by  a  third  party  for 


payment  of  a  part  of  the  debt.  Supreme  Ct.^ 
1812,  Teomans  v.  Ohatterton,  9  Johm.^  295. 

637.  A  note  given  by  the  debtor  to  the 
creditor,  to.  induce  him  to  withdraw  opposi- 
tion to  his  obtaining  discharge,  is  void  in  the 
hands  of  the  payee  or  any  holder  for  no  value, 
or  with  notice.  [2  D.  &  £.,  768.]  Supreme 
CU^  1816,  Wiggin  t).  Bush,  12  JbArw.,  806. 

638.  Snbflaqnent  promiae.  Such  a  note, 
being  void,  cannot  be  revived  by  a  subsequent 
promise.    Supreme  Ot.^  1805,  Payne  v.  Eden, 

8  Oai.,  218. 

639.  W^itfadrawing  opposition  to  inaol- 
vent'a  diaoharge.  A  promise  by  the  defendant 
to  pay  the  plaintiff  the  costs  of  a%iit  which  he 
had  settled,  in  consideration  of  the  plaintiff's 
withdrawal  of  hb  opposition  to  defendant's 
discharge  under  the  insolvent  act,  is  founded 
on  an  illegal  consideration,  and  void.  Supreme 
Ct.,  1807,  Waite  «.  Harper,  2  Johns.,  886. 

640.  So  of  a  bond  given  by  a  third  person 
to  the  creditor,  for  the  delivery  to  him  of 
the  debtor's  notes,  in  case  the  debtor  should 
be  discharged.  The  seal  does  not  preclude 
inquiry  into  the  consideration,  and  the  frict 
that  tiie  bond  was  given  by  a  third  party 
makes  no  difference.  [Dong.,  228.]  Supreme 
Oty  1809,  Bruce  «.  Lee,  4  Johns.,  410. 

641.  A  bond  given  to  the  agent  or  attor- 
ney of  creditors,  opposing  the  granting  of  an 
insolvent  debtor's  discharge,  in  consideration 
of  his  promise  to  withdraw  such  opposition,  is 
illegal  and  void.  Supreme  Ot,  1822,  Tuxbury 
«.  Miller,  19 /oAru.,  811. 

642.  Ignoranoe  on  debtor'a  paict  A  se- 
curity given  to  a  creditor  of  a  bankrupt,  in 
consideration  of  his  withdrawing  opposition 
to  a  discharge,  is  void,  though  the  opposing 
creditors  had  valid  claims  to  more  than  the 
amount  of  the  note,  and  though  the  debtor 
had  no  knowledge  of  its  being  given.  It  is 
against  the  policy  of  the  bankrupt  law.  [Doug., 
696;  8  Cai.,  212;  2  Johns.,  886;  4  Id.,  410; 

9  Id.,  295 ;  12  Id.,  So6 ;  19  Id.,  811 ;  8  T.  R., 
17 ;  1  Bos.  &  P.,  95 ;  4  Barn.  &  Aid.,  692.] 
at.  qf  Appeals,  1852,  Bell  tj.  Leggett,  7  If.  T. 
(8  Seld.)^  176 ;  reversing  S.  0.,  2  Sast^f.,  450. 

643.  Voluntaiy  oompoaition.  That  the 
same  principles  apply  to  securities  given  to 
one  of  several  creditors,  without  the  knowl- 
edge of  the  others,  to  induce  him  to  unite 
with  them  in  a  composition.    Bussell  e.  Rogers, 

10  Wend.,  478  ;  Breck  v.  Cole,  4  San^f.,  79 ; 
Carroll  v.  Shields  4  B.  D.  Smith,  466. 
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£.  War. 

644.  A  neatral  may  caxry  on  oointn«rce 

with  a  belligerent  in  the  same  manner  and  ex- 
tent as  in  peace,  except  in  articles  contraband 
of  war,  or  to  blockaded  ports.  The  nentral 
may  lawfully  contract  and  deliver  property  to 
a  citi2en  of  one  of  the  belligerent  nations  in 
his  country,  and  the  property  cannot,  there- 
fore, be  lawfully  captured  in  a  neutral  vessel 
on  the  way.  SupretM  Ot.^  1806,  Ludlow  «. 
Bowne,  1  Johns.,  1 ;  De  Wolf  v.  New  York 
Firemen's  Ins.  Co.,  20  Id.,  214 ;  affirmed,  S.  C, 
2  OovD.j  56.     . 

645.  Ill6g£d  ohartdr-party.  A  merchant 
of  Great  Britain,  by  his  agent,  chartered  a 
vessel  of  B.,  a  merchant  of  New  York,  during 
the  continuance  of  the  non-intercourse  laws 
of  the  United  States,  to  convey  a  cargo  of 
goods  from  New  York  to  Fayal,  thence  to  be 
transported  in  another  vessel  to  England. 
ffeld,  that  the  transaction  was  illegal  and 
void ;  and  that  no  claims,  based  on  the  char- 
ter-party, could  be  enforced  by  action.  [6 
T.  K.,  896 ;  Cowp.,  841 ;  6  Johns.,  827 ;  8 
Cranoh,  242.]  Supreme  Gt.,  1817,  Graves  «. 
Delaplaine,  l^Johiu.,  146. 

646b  A  contract  fixr  tiid  ransom  of  a  ves- 
sel and  cargo  captured  by  an  enemy,  is  a  law- 
ful contract,  and  not  deemed  trading  with  the 
enemy ;  and  an  action  may  be  maintained,  in 
our  courts,  to  recover  the  money  agreed  to  be 
paid,  by  way  of  ransom.  Supreme  Ct,  1818, 
Goodrich  v,  Gh>rdon,  15  Johns,  ^  6. 

64^;  No  valid  contract  can  exist,  nor  any 
promise  arise  by  implication  of  law,  from  any 
transaction  with  an  enemy;  and  even  after 
war  has  ceased,  an  action  cannot  be  main- 
tained upon  any  contract  arising  out  of  such 
unlawftd  intercourse.  Ct.  of  Errors,  1819, 
Griswold  v.  Waddington,  16  Johm.,  488 ;  af- 
firming B.  C,  16  Id,,  (^7 ;  Seaman  «.  Wadding- 
ton, 16 /i.,  510. 

648.  RAteittance*  of  money,  except  ran- 
som-bills, are  within  this  rule.  Griswold  «. 
Waddington,  16  Johns,,  488. 

64d.  Completion  of  performance.  Where 
a  contract  is  made  between  a  citizen  and  an 
alien,  in  good  Hiith  and  in  the  usual  course  of 
business,  before  a  war,  it  is  not  unlawful  for 
the  citizen  to  perform  it  during  the  war,  if 
the  performance  be  made  to  the  agent  of  such 
fdien  within  this  country.  Supreme  (X,  1821, 
Buchanan  o.  Curry,  19  Johns.,  187. 


650.  K.,  a  citizen,  residing  in  this  State, 
and  W.,  his  partner,  a  British  subject,  residing 
in  Canada,  entered  into  a  contract  in  February, 
1812,  with  C,  a  British  subject,  also  residing 
in  Canada,  for  the  sale  and  delivery  of  timber, 
&c.,  and  a  part  was  delivered  prior  to  the 
declaration  of  war  by  the  United  States  against 
Great  Britain,  in  June,  1812 ;  and  the  residue 
was  delivered  afterwards  and  during  the  war, 
to  the  agent  of  C,  at  a  place  within  the  United 
States,  pursuant  to  the  contract.  Held,  that 
such  a  completion  of  the  contract  was  law- 
ful.   Ih. 

651.  A  privilege  given  by  law  to  certain 
vessels  to  sail  to  an  enemy^s  port,  clearly  com- 
prehends the  right  of  procuring  and  affording 
the  nediBssary  supplies,  to  enable  them  to  pros- 
ecute the  voyage ;  and  a  bill  drawn  for  pay- 
ment therefor  is  incidentally  legalized  [8  East, 
278],  and  may  be  remitted  for  collection  during 
the  war.  Supreme  Ct,,  1818,  Suckley  v,  Furse, 
15  Johns,,  888. 

652.  Tide  efoct  of  virar  upon  the  commerce 
of  members  of  the  belligerent  countries  dis- 
cussed. Griswold  v.Waddington^  16  Johns,,  488. 

5.  Validity  as  Affected  hy  Statute. 
A.  General  Piindplefl. 

653.  Vidlatlon  of  statute.  Where  a  con- 
tract sought  to  be  enforced  springs  out  of  a 
violation  of  the  statutes  of  the  State,  the  court 
will  leave  the  parties  to  such  contract  where 
it  finds  them,  withholding  from  both  its  aid 
in  enforcing  it.  [8  Barb.,  228.]  In  this  re- 
spect there  is  no  distinction  between  contracts 
for  things  malum  in  se  and  malum  prohibitum 
[2  B.  &  P.,  874] ;  nor  is  corrupt  intention  ma- 
terial. It  is  enough  that  there  is  a  contraven- 
tion of  the  hiw.  [2  Dods.  Adm.,  271.]  Su- 
preme Ct,  1858,  Seneca  County  Bank  «.  Lamb, 
26  Barb.,  595. 

654.  U  a  Btatnte  prohibits  a  contract,  it  is 
enough,  though  it  do^s  not,  in  express  terms, 
declare  such  contracts  void.  [Story  on  Oontr., 
§  618.]  Supreme  Ct,,  1854,  Barton  v.  Port 
Jackson  Plank-road  Co.,  17  Barb,,  897;  and 
see  Griffith  a.  Wells,  8  Den,,  226. 

655.  Penalty  without  eapreaa  prohibition. 
Though  where  a  license  is  required  merely 
to  raise  revenue,  and  the  statute  imposes  a 
penalty  only  to  secure  the  revenue,  it  may  be 
that  a  sale  without  a  license  would  be  valid ; 
yet  where  the  statute  has  in  view  the  proteo- 
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tion  of  pablio  health  or  morals,  or  the  preven- 
tion of  frauds  by  the  seller, — e,  g,^  the  case  of 
the  excise  laws, — then,  even  thongh  the  statute 
merely  imposes  a  penalty,  that  implies  a  pro> 
hibition,  and  a  contract  which  infringes  it  can- 
not be  8iq)ported.  [2  Gamp.,  147 ;  10  B.  &  G., 
98;  8Nev.  &M.,244;  6  B.&  Ad.,  887;  9B.<b 
a,  193;  Mcael.  A;  Y.,  119;  nkass.,  258; 
5  B.  A;  Aid.,  885 ;  1  Taunt,  186 ;  2  M.  &  W., 
149 ;  1  Moody  &  R.,  825.]  Supreme  Ct.,  1846, 
Griffith  V.  Wdls,  8  />«n.,  226. 

6M.  Port  oidy,  Toid.  Although  where  a 
statute  deeloreB  void  any  instrument  contain- 
lAg  oerkain  iBegal  provisions,  the  whole  instru- 
ment must  fall ;  yet  if  the  prohibition  is  only 
of  certain  provisions,  and  the  instrument  is 
Buoh  that  the  illegal  provisions  are  separable, 
the  other  part  of  the  instrument  shall  stand. 
[2  Ber.  Stat,  2  ed.,  740,  {  2.]  Thus,  though 
a  trast  to  mortgage,  is  void,  a  deed  conveying 
in  trust  to  s^  or  mortgage  is  valid  as  a  trust 
to  sen  OSfi.  ^iAron,  1889,  Darling  •.  Sogers, 
22  IFamL,  488;  and  see  Biogers  «.  De  Forest, 
7  Paige^  272 ;  Bamum  «.  Hempstead,  7  /<2., 

56a 

eST.  Bflsotof  sabaeqiMtitfltetota.  Where 
a  man  covenants  sot  to  do  a  thing  which  is 
kcwfiil  for  him  to  do,  and  a  subsequent  statute 
compels  him  to  do  it;  or  where  he  covenants 
to  do  a  thing  wbieh  ia  lawftil,  and  the  statute 
hindoTB  him  from  doing  it,  the  covenant  is  re- 
pealed; but  when  one  cov^enants  not  to  do  a 
thing  which  was  then  nnlawftil,  a  statute 
mflMng  it  lawful  does  not  repeal  the  covenant 
[1  Salk^  198.]  Where  the  covenantor  is  a 
legislative  power, — €,  ^.,  a  municipal  corpora- 
tion,— ^this  rule  still  applies,  so  that  their  own 
ordinance  will  repeal  their  own  covenant. 
[2  T.  R.,  169.]  Supreme  Ot,^  1826,  Brick 
Ghuroh  «.  Mayor  of  New  York,  5  CW.,  588. 

6M.  Rapael  of  prcibfbltiaD.  Oontracts, 
whose  conAderation  is  morally  good,  but 
which  are  made  during  the  existence  of  a 
statute  forbidding  them,  are  made  valid  by 
the  repeal  of  the  statute.  Supreme  Ci.^  1857, 
Central  Bank  e.  Empire  Stone  Dressing  Co., 
28  Barb^  28 ;  and  see  Curtis  «.  Leavitt,  15 
Hr.  T.  (1  Smith),  9. 

B.  Under  the  Statute  of  Fiauds. 

Sk  OOBTiflBMa 

659.  No  intervat  In  lands,  other  than  leases 
to  a  term  not  exceeding  one  year,  nor  any  trust 
or  power  i^ating  to  landB,  to  be  created,  granted, 


aasigned.  surrendered,  or  declared,  unless  by  act 
or  operation  of  law,  or  by  a  deed  or  conveyance, 
in  writing,  subscribed  by  the  party  creating, 
granting,  assigning,  surrendering,  or  declaring 
the  same,  or  by  his  lawful  agent,  thereunto 
authorised  by  writing :  but  this  does  not  affect 
wills,  implied  trusts.  &c.,  or  fines.  2ReB.  StaU, 
184,  §§  6,  7.  To  similar  effect  was  1  Beo.  X.  y 
1818,  78,  §§10,  11 

660.  ▲  petrol  daBoUange  of  landa  canno 
be  received  as  evidence  of  title.  Supreme  Ot., 
1814^  Jackson  e.  Oris,  11  Jehm,^  487. 

661.  Bh«rlfb*  natoa.  Since  the  act  relating 
to  sheriffs'  sales  on  execution  is  silent  as  to 
any  conveyance,  the  statute  of  f^uds  applies ; 
and  a  deed  from  the  sheriff  or  a  note  in 
writing,  is  necessary  to  pass  Ihezr  title.  8^ 
preme  Ct,y  1804 ;  Simonds  e.  Catlin,  2  OaL^  61 ; 
1807,  Jackson  e.  Catlin,  2  Johns,,  248;  af- 
firmed, 8.  C,  8  Id.,  520. 

669L  Pnrohaae  for  benefit  of  dabtor.  A. 
agreed,  by  parol,  with  B.,  that  he  would  at- 
tend a  Judicial  sale  of  B.'s  farm,  bid  off  the 
premises,  and  take  a  deed  in  his  own  name, 
and  give  B.  an  opportunity  to  pay  him  the 
amount  of  his  liid,  and  give  him  two  weeks' 
notice  to  pay  it  A.  bid  off  the  land  accord- 
ingly, and  took  a  deed  in  his  own  name. 
J3Mdj  that  the  promise  to  hold  it  for  benefit 
of  B.  was  within  2  Rev.  Stat,  185,  §  6,  and 
void.  Supreme  Ot,  1849,  Lathrop  e.  Hoyt,  7 
.601^.,  59. 

668.  OwiMt%  oooMttt  tindnr  atatote.  If 
a  statute  authorixe  the  taking  of  private  prop- 
erty, with  the  eeneent  of  the  owner,  the  stat- 
ute of  frauds  has  no  application,  and  the  title 
vests  without  deed,  on  the  takfaig  and  pay- 
ment of  the  statute  eompensstion,  with  parol 
consent.  i6^epr00M  ^.,  1848,  Baker  e.Braman, 
6  HUl,  47;  Ot,  of  AppeaU,  1860,  Embury  e. 
Conner,  8  if.  K  (8  GomB$,\  511 ;  1851,  People 
V.  Goodirin,  5  K  Y.  (1  Seld,),  568. 

664.  By  the  statute  regulating  hi^ways 
(2  Bee.  L.  o/lSlS,  275,  §  16),  it  is  clearly  pro- 
vided that  the  public  may  acquire  an  interest 
in  lands,  an  easement,  a  right  of  passage,  by 
the  consent  of  the  owner,  without  a  writing. 
This  is  not  inconsistent  with  the  statute  iu 
frauds,  for  it  is  by  act  and  operation  of  law. 
Supreme  Ct.,  1881,  Noyes  e.  Cbapin,  6  Wend., 
461.  Otherwise,  where  the  statute  requires  a 
Mfitfoee,  tf0Yi,  708. 

665.  Pew.  Although  the  interest  acquired 
in  a  pew  in  a  church  is  limited  and  qualified, 
it  is  an  interest  in  real  estate,  and  requires  a 
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writing  to  support  it,  if  the  interest  extends 
beyond  a  lease  for  one  year;  and  this  is  so, 
thongh  the  contract  be  for  a  pew  in  a  chtirch 
thereafter  to  be  bnilt.  Supreme  Ot,,  1886, 
First  Baptist  Chnrch  of  Ithaca  «.  Bigelow,  16 
Wend,^  28.    See,  also,  Pew. 

666.  An  eaaement — e,  ^.,  to  flow  another's 
land  by  a  dam  below  him — ^is  an  interest 
which  can  only  pass  by  deed.  [2  Barb.  Ch., 
280.]  Supreme  Ot,,  1849,  Brown  v.  Wood- 
worth,  6  Barl,,  660. 

667.  At  common  law  an  incorporeal  here- 
ditament— e.  g,^  a  right  to  erect  mills  and  mill- 
dams— can  pass  only  by  deed;  and  by  the  stat- 
ute of  frauds,  also,  writing  is  requii'ed.  8^ 
preme  Ct,^  1809,  Thompson  v.  Gregory,  4 
Johna.y  81. 

66a  An  oral  agreement  that  A.  may  build 
and  maintain  a  permanent  dam  upon  B.'s  land, 
is  void.  Supreme  Ot.^  1886,  Mumford  «.  Whit- 
ney, 16  Wend,,  880. 

669.  The  distinction  between  a  license  and 
the  grant  of  an  easement  discussed.  Ih,  And 
see  Wolfe  f .  Frost,  4  San^f,  Ch^  72. 

670.  An  easement — e,  g,,  the  right  of  an 
owner  of  land  adjoining  the  track  of  a  rail- 
road to  have  the  cars  of  the  railroad  company 
stop  regularly  opposite  his  land — ^is  an  interest 
in  land  within  2  Bev.  Stat,  186,  §  6  [4  East, 
107 ;  7  Dow  &  R.,  788 ;  6  Barn.  &  C,  221], 
and  cannot  be  created  by  parol  Chancery, 
1847,  Pitkin  «.  Long  Island  R.  B.  Co.,  2  Barb. 
a.,  221.      ' 

671.  Surrender.  The  voluntary  cancelling, 
without  writing,  of  an  instrument  necessary  to 
be  in  writing  and  subscribed,  &c.,  under  2  Bev. 
Stat,  184,  §  6, — e.  g,,  a  lease  for  more  than 
one  year, — does  not  divest  the  estate  created 
by  the  instrument  The  words  in  the  statute, 
**  by  act  and  operation  of  law,''  mean  to  sur- 
render in  law,  by  taking  a  new  lease,  to  begin 
presentiy  or  during  the  continuance  of  the 
first  [6  East,  86,  90, 101.]  Supreme  at.yieU, 
Bowan  v.  Lytic,  11  Wend.,  616;  and  see  Jack- 
son V.  Gardner,  8  Johm.,  894. 

672.  That  actual  recision  of  a  lease  by  sur- 
render of  premises,  is  not  within  the  statute. 
Hegeman  «.  MoArthur,  1 K  D.  Smith,  147. 

67a  Operation  of  laiv.  The  words  *^  act 
and  operation  of  law"  are  strictly  technical, 
and  refer  to  certain  definite  estates,  such  as 
those  by  the  curtesy  and  dower,  or  those  cre- 
ated by  remitter.  Supreme  OU,  1804,  Simonds 
«.  Catiin,  2  Cai,,  61. 


5.  OontnetB  ibr  Lmm  or  Sale  of  Luds. 

674.  "Evexy  contract  for  the  leasing  for  a 
longer  period  than  one  year,  or  for  the  sale  of 
any  lands,  or  any  interest  in  lands,  shall  be  Toid, 
unless  the  contract,  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  In  writ- 
ing, and  be  snbscribed  by  the  party,  by  whom 
the  lease  or  sale  is  to  be  made,"  or  '*  by  the  agent 
of  such  party  lawfully  authorized."  2  Ria>.  SusL^ 
185,  §§  8,  9 ;  modified  from  IRev.  L.qf  1818, 78» 

"12-14. 

675.  Tenn  exceeding  one  year.    A  parol 

contract  to  give  a  lease  of  land  for  a  term  ex- 
ceeding one  year,  is  void.  Ct.  ofBrrore,  1840, 
Anderson  e.  Prindle,  28  Wend,,  616 ;  affirming 
S.  C,  19  7d,  891. 

676.  Fatore  term.  A  parol  lease  of  land^ 
for  one  year,  to  commence  in  future,  is  not 
within  the  statute,  and  is  valid.  The  words 
^^from  the  making  thereof^'  were  omitted  by 
the  Legislature  in  the  revision;  and  this  quali- 
fies the  former  rule.  The  time  between  the 
making  of  the  lease  and  its  commencement  in 
possession,  is  no  part  of  the  term.  The  year 
in  the  statute  refers  only  to  the  term.  GL  ef 
AppeaU,  1851,  Toung  v.  Dake,  6  ilT.  F.  a 
Seld.),  468 ;  overruling  Croswell  «.  Crane,  7 
Bof^.,  191.  To  the  same  effect,  see  Taggard  «. 
Roosevelt,  2  R  D.  Smith,  100 ;  S.  C,  8  Emo. 
Pr.,  141. 

677.  In  case  of  oooiq)ancy  under  a  parol 
lease  for  more  than  one  year,  though  the  lease 
is  void  for  the  term,  it  inures  as  a  tenancy 
from  year  to  year,  and  regulates  the  terms  of 
the  tenancy  as  to  the  rent,  time  to  quit,  4bo. 
[8  T.  R.,  8;  6  Id.,  471;  Rob.  on  Fr.,  244.] 
Supreme  Ct.,  1824,  Schuyler  «.  Leggett,  2 
Cow.,  660. 

67a  A  parol  lease  for  four  years,  though 
void  as  to  the  term  by  the  statute  of  frauds,  is 
a  good  lease  for  one  year,  if  the  lessee  enter, 
and  the  tenancy  becomes  from  year  to  year. 
[5  T.  R.,  471 ;  8  Id.,  8 ;  1  Cruise  Dig.,  284;  2 
Cow.,  668.]  Supreme  Ct,  1828,  People  «. 
Rickert,  8  Cow.,  226. 

679.  Promise  to  pay  if  promisee  will  hire. 
Defendant  being  desirous  to  prevent  a  rival  in 
business  from  occupying  certain  premises  near 
him,  promised  plaintiff  to  pay  him  $100,  if  he 
would  hire  the  premises  for  a  year,  to  com* 
mence  on  a  future  day,  at  a  certain  rent,  and 
to  be  occupied  for  a  specified  purpose,  which 
plaintiff  accordingly  did.  Held,  that  it  was 
not  an  agreement  which  was  to  be  completed 
within  one  year,  and  which  must  be  in  writing. 
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0iieh  aa  agreement  ia  oompleted  on  the  part 
of  pkmtiff  when  he  has  hired  the  premieee 
and  aaramed  IiaMMty  for  the  rent.  If,  F.  Com. 
PL,  1887,  Cfflaey  t.  Wild,  1  ffm.,  805. 

60Ol  l^l^iu— loin  is  an  interest  in  land  with- 
in thestatote,  and  a  contract  to  sell  and  de- 
firer  Oe  poasession  and  improyements  of 
landa, »  vf>id,  if  not  in  wviting.  Supreme  Ot.^ 
IBl^  Howard  «.  dston,  7  Johfu.^  205. 

m.  A  unanatCf  of  the  qniet  eigojment 
of  land  ia  void,  if  it  ia  not  under  seal,  and  does 
BOt  tipnuaa  1^  ocnuideration  on  which  it  is 
iboBded.  p  Johns.,  )10.]  Supreme  Ct.,  ISl^^ 
I«r  a.  Shsw,  18  Johns,^  380. 

0BS.  An  agreameot  to  ezobange  lands 
nait  he  in  writing.  Supreme  Ct,,  1818,  Bice 
f.Peet,15JbAjM.,  608. 

6nL  IksnafiBRBd  contract.  Defendant 
t^  land  «t  anctlon,  and  hid  it  in,  and  made 
SB  oral  agreement  with  B.to  transfer  the 
bid  to  him,  ibr  which  B.  was  to  pay  an  ad- 
Tiaee,  and  was  to  take,  in  his  own  name,  the 
laedoiMtf^  receipt  for  the  deposit  Held, 
tbac  tibe  amctioneei's  receipt  in  B.*s  name  oon- 
stitBted  the  contract  of  sale,  which  was  Talid, 
nd  might  be  enfbroed;  the  adyanoe  was  no 
put  of  tfie  price  of  the  land.  F.  Chan.  Ot,, 
18M,  Bafley  v.  Le  Boy,  2  jSUw.,  5U. 

tM.  Agraemttut  to  renow  leaae.  The 
ieaaee  was  nader  covenant  to  make  repaiia, 
\nx  reined  to  make  them  imlese  the  lessor 
•gieed  to  j^e  him  a  renewal,  npon  certain 
teRBa,windihedid,oraUy.  JSebZ,  that  making 
the  lepaira  waa  not  a  sufficient  consideration 
fcr  ttie  kasor'a  promise,  nor  sneh  a  part  per- 
formaiwe  as  wotdd  take  the  agreement  oat  of 
the  Btatate.  F.  Ohati.  Gt.^  1885,  Byrne  v.  Bo- 
maine,  9  Jte.,  446. 

6B&  Aa  nftniiamiiU  to  xeloaae  title  to 
land,  in  consideration  that  the  promisee  should 
hay  the  land  at  ^eriff^s  sale  and  give  the 
debtor  time,  is  void  under  the  statute,  if  not 
in  writing.  Supreme  Ct.,  1888,  Jackson  v. 
Poet,  15  Wend,,  688. 

6B6L  —  not  to  oao.  An  agreement  that  a 
party  wiD  not  use  his  own  land  in  his  own 
poaeeaeion,  without  paying  for  it,  requires  hoth 
a  conrideiBtion  and  a  promise  in  writing  to 
pw  it  yaSdity.  Supreme  0%.,  1812,  Tryon  v. 
Mooney,  9  Jokne.,  868. 

687.  —  to  pay  off  Inoombranoea.    A  y  er- 

bal  agreement  to  pay  off  incumbrances,  which 

fpfnm  part  of  a  yerbal  contract  for  the  sale  of 

land,  ia  inyalid,  ihon^  the  land  is  afterwards 

Vol.  U.— e 


conyeyed  in  pursuance  of  the  agreement  Su- 
preme Ct,,  1848,  Duncan  e.  Blair,  5  Den.,  196. 
To  the  contrary,  compare  Murray  f>.  Smith,  1 
Duer,  412;  Thomas  v.  Dickinson,  12  K  7,  (2 
Kem,\  864. 

688b  —  to  aell  for  benefit  of  mortgagor. 
A  parol  agreement  by  the  mortgagee,  on  the 
mortgagor's  giying  a  release,  that  he  will  sell 
the  land,  and,  after  retaining  a  balance  due, 
pay  oyer  the  residue,  is  not  within  the  stat- 
ute ;  and  the  sale  being  had,  an  action  lies  for 
the  reeidue.  Supreme  Ot,,  1888,  Hess  e.  Fox, 
10  Wend,,  486. 

689.  Under  such  a  contract,  though  the 
mortgagee  sell  on  credit,  he  is  still  liable  im- 
mediately on  the  sale.    lb, 

690.  A  parol  agreement  with  a  mortgagor 
to  bid  in  the  premises  at  the  foreclosure  sale, 
and  to  giye  him  the  henefit  of  a  resale,  is  yoid 
under  the  statute  of  frauds.  Supreme  Ot,, 
Sp.  T.,  1848,  Bander  f>,  Snyder,  5  Barb,,  68. 

691.  —  to  gtvo  debtor  benefit  of  reaale. 
An  agreement  between  a  judgment-creditor 
who  has  purchased  real  property  on  his  own 
execution,  that  if  the  debtor  would  not  re- 
deem, he  should  haye  the  surplus  on  a  sale  of 
the  property,  beyond  the  amount  hid  and  the 
interest  and  charges,  creates  no  trust  in  the 
property ;  and  is  a  yalid  agreement,  although 
by  parol,  and  not  within  the  statute  of  frauds. 
PO  Wend.,  486.]  A,  V,  Ohan.  Ct,,  1848,  Con- 
oyer  «.  Brush,  2  IT.  7.  Leg,  Ob»,,  289. 

692.  —  to  allow  time  to  redeem.  A  pa- 
rol promise  by  a  purchaser  of  land,  at  sheriff's 
sale,  to  giye  six  years  to  redeem,  is  a  contract 
for  some  interest  in -lands,  and  yoid  within 
the  statote  of  frauds.  [1  Bey.  L.  of  1818, 
78 ;  and  see  1  Johns.  Oh.,  841 ;  5  Id.,  11 ;  2 
Paige;  181 ;  8  Id.,  481 ;  «  Story's  Eq.  J.,  60, 
{  76.]  Chancery,  1846,  Getman  e.  Getman,  1 
Barb,  Ch^  499;  8.  P.,  Supreme  Ct.,  1849 
[oWng,  also,  4  Johns.,  240;  5  Cow.,  192], 
Lathrop  v,  Hoyt,  7  Barb.,  59 ;  and  see  Ryan 
e.  Dox,  25  Id.,  440. 

693.  —  to  biQT  and  tranafar  to  tbe  debtor. 
It  seems,  that  where  the  land  of  A.  is  ahont  to 
be  sold  by  process  of  law,  a  parol  agreement 
between  A.  and  B.,  that  B.  should  porohase 
the  land  for  A.,  and  reconyey  it  to  him,  on 
being  paid  the  purchase-money,  is  yoid  with- 
in the  statute.  Hall  e.  Shultz,  4  Johns,,  240 ; 
Sherrill «.  Crosby,  14  Id.,  858. 

694^  —  to  pay  debtor.  After  sale  on  exe- 
cution of  pluntiff^s  land  to  O.,  and  before 
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the  sheriff^s  doed  was  dae,  defendant  agreed 
with  them,  orally,  to  take  a  conveyance  from 
0.  when  O.  received  the  sheriff's  deed,  and 
pay  plaintiff  a  sam  of  money,  part  of  which 
he  then  paid.  Defendant  obtained  a  convey- 
ance from  O.  accordingly; — Eeld,  that  the 
agreement  to  pay  the  plaintiff  was  void,  and 
that  he  could  not  recover  the  residue  of  the 
amount  agreed.  Supreme  Gt,y  1825,  Van  Al- 
stine  D.  Wimple,  5  Oow.^  162. 

695.  7-  to  extend  time  of  performance. 
A  parol  agreement  to  extend  the  time  of  per- 
formance of  a  contract  for  the  conveyance  of 
land,  is  void  under  the  statute  of  frauds,  JSki^ 
preme  Ot^  1818,  Hasbrouck  d.  Tappen,  16 
Johne.^  200. 

696.  —  to  give  mortgage.  A  verbal  agree- 
ment to  execute  a  mortgage  on  lands,  to  se- 
cure moneys  advanced  to  enable  the  promisor 
to  purchase  the  land,  is  void  by  the  statute  of 
frauds.  Advancing  the  money  is  not  such  a 
part  perfonnance  as  would  take  the  case  out 
of  the  statute.  [2  Story  £q.,  $  760.]  It  only 
entitles  the  plaintiff  to  recover  it  back,  the 
agreement  being  void.  Supreme  Ot.^  Sp.  71, 
1851,  Marquat  v.  Marquat,*  7  How,  Fr.y  417. 

697.  — to  relmbime  advances.  Defend- 
ant having  purchased  land  at  sheriff's  sale, 
assigned  the  certificate  to  plaintiff^  on  a  parol 
agreement  that  plaintiff  should  advance  money 
to  perfect  the  title,  and  that  if  there  proved 
to  be  a  deficiency,  defendant  would  reimburse 
one-half  of  it. 

Meldy  not  a  contract  for  an  interest  in  lands 
within  the  statute,  and  that  he  was  liable 
upon  it  for  half  of  a  defidenoy  which  resulted. 
ir.  T.  Oom.  Pl^  1855,  Fraser  s.  OhUd,  ^E. D, 
Smitk,  158. 

e9a  —  to  maintrln  fsnoe.  An  agreement 
by  one  party,  upon  a  sufficient  consideration, 
to  build  and  keep  up  the  whole  of  a  division 
fence  between  him  and  the  other  party,  is  not 
an  agreement  for  the  sale  of  lands,  or  any  in- 
terest in  lands ;  nor  is  it  an  agreement,  by  its 
terms,  not  to  be  performed  in  a  year ;  nor  is 
it  a  special  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another.  [2  Bev. 
Stat,  185.]  It  does  not  fall  within  any  of  the 
oases  where  the  contract  is  required  to  be  in 
writing.     Supreme  Oty  1852,  Talmadge   o. 

*  The  Judgment  of  the  speoiAl  term  wm  aiBrmed, 
8.C.,  ISiir.  r.  (S  jr«m.),  SSe,  without,  however, 
dieonnHiug  this  point. 


Rensselaer  ^  Saratoga  B.  B.  Co.,  18  Barh^ 
498. 

699.  Boondaiy.  Where  a  boundary  is 
recognized  and  fixed  by  monuments  and  pos- 
session, a  parol  agreement  to  straighten  or 
alter  the  line,  is  void  under  the  statute.  Su^ 
preme  Gt.^  1851,  Davis  «.  Townsend,  10  Ba/rh.^ 
888 ;  and  see  Stuyve^ant «.  Tompkins,  9  Johne.^ 
61 ;  affirmed,  eub  nom.  Dunham  v,  Stuyvesant, 
11  /<2.,  569;  Jackson  v.  Dysling,  2  (7ai.,  198. 

700.  Road-fenoe.  An  agreement  between 
two  owners  upon  a  road,  that  one  should 
move  his  fence  so  as  to  open  the  road  to  its 
original  width,  is  not  an  agreement  concern- 
ing an  interest  in  land  within  the  statute. 
Supreme  Ot.^  1818,  Storms  v.  Snyder,  10 
Johne.^  109. 

701.  Agreement  to  set  back  front  of 
building.  An  agreement  between  the  owners 
of  two  adjoining  city  lots,  that  if  the  one  will 
build  a  dwelling  upon  his  lot  three  feet  back 
from  the  line  of  the  street,  the  other  will, 
whenever  he  builds  on  his  lot,  set  his  build- 
ings back  the  same  distance  from  the  street,  is 
an  agreement  for  an  interest  in  lands,  and  if 
not  in  writing,  is  void  by  the  statute  of 
frauds.  A.  V.  Chan.  Ct.^  1846,  Wolfe  s.  Frost, 

702.  Party-walL  An  agreement  between 
adjoining  owners,  that  one  mi^t  insert  the 
beams  of  his  building  into  the  wall  of  the 
building  of  the  other,  and  that  he  should  pay 
for  the  privilege,  is  a  mere  license,  without 
any  interest  in  the  land.  [6  Hill,  61 ;  8  Kent, 
452 ;  2  Seld.,  279.]  It  need  not  be  in  writing. 
K  F.  (km.  PI,  1854,  McLamey  v.  Pettigrew, 
8  E.  D.  Smith,  111. 

703.  Use  of  lands  lor  pnbllo  improve- 
fnent  A  contract  made  by  an  owner  of  land, 
with  commissioners  appointed  under  a  statute 
for  the  purpose  of  dnuning  drowned  lands 
{Seee,  80,  ch.  25),  by  which  the  oommission- 
ers  are  allowed  to  use  land  necessary  in  re- 
moving obstructions,  and  enlarging  a  stream, 
and  to  occupy  the  same  permanently  for  the 
purpose  of  tiie  improvement,  paying  a  com- 
pensation  to  the  owner — is  a  contract  con- 
cerning an  interest  in  lands,  within  section  11 
of  the  statute  of  frauds.  [2  Oai^  61 ;  6  East, 
609;  2  Taunt.,  88;  Sugd.  on  Vend.,  66;  9 
Johns.,  298;  7  Id.,  205.]  Ohaneery,  1814, 
Phillips  0.  Thompson,  1  Johm.  Oh.,  181. 
Otherwise,  if  the  statute  only  requires  the 
owner^s  e<mient.    Supra,  668. 
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104.  —  to  pay  for  servioeB  in  land.  A 
ptrol  oon^vct  to  oonrey  land,  in  oonsideration 
of  servieiB,  though  the  serrioee  be  rendered  in 
pnnoaaee  of  it,  is  roid.  Supreme  Ot,  1837, 
BnrKngaiDe  o.  Bnrlingame,  7  (7(910.,  92 ;  1842, 
King  «L  Rown,  a  JJtUl,  486. 

TOO.  A  parol  oontract  for  personal  services, 
to  be  poibtmed  in  fhtore,  and  to  be  paid  for 
ia  real  and  personal  property  at  the  death  of 
the  emi^oyer,  is  void  within  2  Rev.  Stat,  185, 
{  8.  AprwM  Ot^  1857,  lisk  e.  ShermaiL  25 
iM.,4S8. 

706k  An  asraanant  to  pay  for  Improve- 
iiMiti  on  land  ia  not  within  the  statute.  Im- 
proT«nents  npon  land,  distinct  from  the  title 
c^  posMaaion,  are  not  m  interest  in  land,  with- 
in the  meaning  of  the  statute.  They  are  only 
iGotfaer  name  for  the  work  and  labor  bestowed 
upon  the  land;  and  a  parol  promise  to- pay 
for  York  already  done,  or  to  be  done  upon 
had,  never  haa  been  held  to  come  within  the 
tfatnte^  [11  Johns.,  145.]  Supreme  Ot.^  1827, 
Lover  e.  Wintera,  7  Oow^  268.  To  the  jsame 
dfeet,  1810,  is  Freer  «.  Hardenbergh,  5 
/«&a^  876 ;  1814,  Benedict «.  Beebee,  11  Id,, 
146. 

107.  A  pcomSBe  to  pay  for  lands  sold  and 
eoBvcyed  is  not  within  the  statute  of  frauds, 
•ad  is  BOt  required  to  be  in  writing.  Ot,  of 
Affeab^  1866,  Thomas  e.  Dickinson,  12  N.  F. 
9KBm.\  864;  reversing  S.  0.,  14  Barb,,  00 ; 
tad  see  Bowen  e.  Bell,  20  JbAiw.,  888. 

TOOL  Baeottted  agreement  When  a  parol 
eontraet  for  the  oonveyance  of  land  is  eze- 
eated  by  the  vendor,  it  ceases  to  be  a  eon- 
traet for  the  aale  of  lands  within  the  statute ; 
and  ainee  the  purehaaer's  promise  to  pay  need 
aot  by  tfie  statute  be  in  writing,  the  vendor 
may  raeover  tibe  purchase-money  on  the  con- 
tneL  CL  ^AppeaU^  1855,  Thomas  «.  Dick- 
inson, IS  J?l  F.  (2  JE«ni.),  864 ;  reversing  S.  0., 
14  Barb^  20 ;  8.  P.,  IST.  F.  Superior  Ot,  1858, 
Mnmy  a.  Smith,  1  Duer,  412;  Supreme  Ct., 
18S8,  Heea  a.  Fox,  10  Wend.,  486. 

709.  AUoeoflo  to  enter  upon  land,  such  as 
■lay  be  valid  by  parol,  is  an  authority  to  do  a 
particnlar  aet,  bat  giving  no  interest  in  the 
Jand.  It  is  founded  upon  personal  confidence, 
and  is  not  assignable.  Parol  permission  to 
ereet  a  permanent  structure  is  not  properly  a 
lieaise.  Supreme  Ct^  1886,  Mumfofd  o.  Whit- 
ney, 16  ITauL,  880 ;  and  see  Wolfe  v.  Frost,  4 
8mdf.  CKy  72 ;  Davis  o.  Townsend,  10  Barb., 
US. 


710.  —  to  build.  A  parol  license  to  do  an 
aot  upon  land  affecting  the  owner  in  its  ex- 
clusive enjoyment, — e,  g,,  to  build  a  house 
thereon  and  occupy  it  for  an  uncertain  time, — 
is  within  the  statute,  and  void.  [1  Bugd.  on 
v.,  91 ;  1  Ohit  Pr.,  886 ;  4  East,  108 ;  6  B. 
&  0.,  221 ;  8  Id.,  288 ;  11  Mass.,  586 ;  8  Kent 
Com.,  451 ;  6  Hill,  62 ;  15  Wend.,  880 ;  24  Id., 
451;  10  Conn.,  875.]  Supreme  Gt.,  1849, 
Houghtaling  e.  Houghtaling,  5  B(vrb,,  879. 
To  the  same  effect,  1844,  is  Brown  «.  Galley, 
Em  A  D.  Supp.,  808 ;  and  see  Miller  v.  Au- 
burn dc  Syracuse  R.  R.  Oo.,  6  HiU,  61. 

711.  —  to  remove  building.  The  land- 
lord's license  to  his  tenant,  to  remove  build- 
ings erected  by  the  latter  upon  the  premises, 
is  not  the  transfer  of  an  interest  in  lands 
within  the  statute  of  frauds,  and  may  be  oraL 
Supreme  Ct.,  1851,  Dubois  e.  Kelly,  10  Barb., 
496. 

712.  Sale  of  oom.  A  parol  contract  for 
the  sale  of  a  growing  crop  of  corn  is  valid. 
1807,  Newcomb  e.  Ramer,  2  Johns.,  421,  note; 
and  see  Austin  v.  Sawyer,  9  G&u).,  89. 

713.  Grasa  and  other  products  which  grow 
spontaneously,  without  yearly  cultivation,  are 
parcel  of  the  land,  and  their  transfer  must  be 
in  writing.  [6  East,  602 ;  5  Bam.  dc  0^  829 ; 
10  Ad.  ft  £U.,  758 ;  2  Brod.  &  B.,  99.]  St^preme 
Ot,,  8p.  T.,  1847,  Bank  of  Lansingbu^  a. 
Orary,  1  Barb,,  542. 

714.  The  owner  of  growing  grass  may  pass 
his  titie  by  sale,  or  mortgaging  his  interest  in 
\t  At  all  events  his  transfer  by  mortgage 
becomes  perfect  on  its  severance  from  the 
fi-eehold.*  Ot.  of  AppeaU,  1847,  Jencks  «. 
Smith,  1  K  F.  (1  (7<wut.),90;  affirming  S.O., 
8  Den.,  592 ;  and  see  1  Id.,  580. 

716.  —  timber.  A  parol  Jicense  to  cut 
standing  timber,  fully  executed  before  revoca- 
tion, is  not  within  the  statute.  Ct.  ofAp* 
peals,  1852,  Pierrepont  v.  Barnard,  6  ^.  F.  (2 
Seld,),  279 ;  reversing  8.  0.,  5  Barb,,  864. 

716.  A  verbal  agreement  between  A.  and 
B.,  whereby  A.  is  to  cut  the  wood  and  brush 
upon  the  land  of  B.,  and  keep  the  brush  for 
the  wood,  A.  being  allowed  until  the  ensuing 
winter  to  draw  the  wood  away,  by  sleighing, 
though  void  by  the  statute  of  frauds  as  an 
agreement,  operates  as  a  license  to  cut  the 
wood,  and  is  sufficient  to  vest  the  titie  in  A. 


*  The  argament  of  counsel  in  the  Coort  of  Ap* 
peals  is  reported  in  Bow.  App.  Oas.,  150. 
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to  all  the  wood  cut  under  it  before  its  reToca- 
tion.  Supreme  Ct^  1854:,  Bennett «.  Scntt,  18 
Bmrh,  847. 

717.  A  parol  contract  for  the  sale  of  Btand- 
iDg  trees,  with  a  right  to  enter  and  remoYC 
them,  is  a  contract  for  the  sale  of  an  interest 
in  lands,  and  void  by  the  statute  of  frauds. 
SufTtme  Ot.^  1845,  Green  v,  Armstrong,  1  Den^ 
550;  iS^.  7.,  1847,  Bank  of  Lan^ngbnrgh  v, 
Orary,  1  Barh.,  542 ;  1847,  Warren  «.  Leland, 
2  Id,^  618 ;  1849,  Fierrepont  e.  Barnard,*  6 
7(2.,  864 ;  1852,  Silvemail «.  Cole,  12  Id.,  686 ; 
Ct,  of  Appeals,  1854,  McGregor  9.  Brown,  10 
if.  r.  (6i&W.),114. 

718.  Bnt  a  sealed  instnunent  is  not  neces- 
sary. Supreme  Ct,,  1847,  Warren  v,  Leland, 
2  Barb.,  618. 

719.  Vdd  in  part,  wboUy  void.  A  parol 
contract,  to  pay  the  plaintiff  for  permitting 
certain  land  to  remain  open  as  a  public  road, 
and  also  to  pay  him  for  certain  lands  in  ^e 
possession  of  ^e  defendant,  which  the  plain- 
tiff claimed,  the  whole  being  one  entire  agree- 
ment, is  Yoid  by  tiie  statute  of  frauds.  Su- 
preme Ot,  1811,  Crawford  «.  MorreU,  8  Jbhne., 
258. 

c.  AgrbebtetB  not  to  U  pezftnniad  within  t]i«  Tav. 

720.  Every  agreement  that,  by  its  terms,  is  not 
to  be  performed  within  one  year  from  the  mi^ng 
thereof,  Ss  void,  unless  such  agreement,  or  some 
note  or  memorandum  thereof,  expresBf ng  the  oon- 
flideration,  be  in  writing,  and  subscribed  by  the 
party  to  be  charged  therewith,  or  his  lawful 
agent.    2  Seo.  Stal.,  186,  §  2,  subd.  1,  §  8. 

721.  Real  piopeily.  A  lease  for  a  year, 
to  commence  in  future,  is  not  void  as  ^^an 
agreement  that,  by  its  terms  is  not  to  be  per- 
formed within  one  year  from  the  making 
thereof.'^  That  section  is  a  portion  of  title  II. 
of  the  statute  which  appUes  only  to  "fraudu- 
lent conyeyances,  and  contracts  relative  to 
goods,  chattelB,  and  things  in  action.^'  Ot,  ^ 
Appeals,  1851,  Toung  v.  Dake,  5  If.  T.  (1 
Seld.),  468 ;  overruling  Croswell  v.  Crane,  7 
Barl.,  191. 

722.  Agreement  iirhioh  may  be  perfoim- 
ed.  To  bring  an  agreement  within  the  statute, 
it  must  be  an  express  and  specific  agreement, 
not  to  be  performed  within  a  year.  If  the 
thing  may  be  performed  within  a  year,  it  is 


*  This  ease  was  reversed  on  the  ground  that  the 
license  to  out  the  timber,  after  having  been  eze- 
oated,  WIS  not  within  the  statute,  6  IT.  T.  {^SOd.), 
t7». 


not  williin  the  statute.  [8  Bnrr.,  1278.]  Su^ 
preme  (X,  1818,  Moore  e.  Fox,  10  Jebm.,  344 ; 
1888,  ITLees  e.  Hale,  10  Wend.,  426;  1836, 
Plimpton  0.  Curtiss,  15  Id.,  886;  1848,  Art- 
oher  e.  Zeh,  5  EiJl,  200. 

723.  An  agreement  Aat  inofr  be  performed 
within  a  year — e.  g.,  to  furnish  materials  and 
build  a  house  iMtAtn  fifteen  months, — Is  not 
within  the  statute.  [10  Wend.,  426.]  Buprems 
Ot.,  1886,  Plimpton  «.  Curtise,  15  Wemd.,  886. 

724b  InpUed  mhxfwnL  Deftndaftt  prom- 
ised to  pay  plaintiff  a  minister,  so  much  per 
year  for  his  services,  and  for  eevenl  years 
paid  half-yearly.  Held^  tiiat  the  jmry  inight 
infer  a  promise  to  pay  half-yearly,  00  that  the 
promise  was  not  void  nithin  the  statntek  Su- 
preme Ot.,  1818,  Mcore  9.  Fox,  10  JeSim.,  5^44. 

72&  nae  of  payment  An  agnement  to 
pay  -on  a  day  more  than  one  year  after  tlie 
time  of  making  the  agreement^  is  wi^Mn  the 
statute;  for  a  tender  before  the  d^,  would 
not  be  good.  [10  Johns.,  244;  1  Sdk,  280; 
Skin.,  858;  Holt,  826;  8  Burr.,  1278;  1  Bl., 
858;  1  Com.  on  Cont,  87.]  Supreme  Ot., 
1827,  Lower  v.  Winters,  7  Gem.,  268. 

726.  A.  agreed  to  pay  Z.,  so  soon  as  mort- 
gage moneys  should  be  p^d  to  him  ^-^SMd^ 
that  though  the  moneys  were  not  due  on  the 
mortgage  within  the  year,  they  might  have 
been  paid  if  the  mertgagwe  and  A.  had  bo 
arranged ;  and  the  promise  was  not  within  tlie 
statute.  Supreme  Ct.,  1848,  Artdber  e.  Zeh, 
5  EtU,  200.  And  see  Lockwood  e.  Bamea,  8 
Id.,  128. 

727.  Complettoa  wittain  the  yma.  It  fe 
not  enough  that  performance  is  to  be  oom- 
menced  within  a  year;  if,  by  the  terms  i^ the 
contract,  it  is  not  to  be  completed  within  the 
year,  it  is  within  the  statute.  [1  Com.  on 
Cont,  87;  11  East,  142.]  Supreme  Ct.,  1880, 
Shute  V.  Dorr,  5  Wend.,  204;  1885,  Drum- 
mond  V.  Burrell,  18  Id.,  807;  1844  [citing, 
also,  1  Barn,  ft  A.,  728],  Wilson  e.  Martin,  1 
Den.,  602;  1846,  Spencer  «.  Halstead,*  lid., 
606;  1846,  Broadwell  v.  G«tman,  2  Id.,  87. 

728.  Gonqpletlon  within  the  year  Intpoo* 
■ibie.  Where  by  the  express  terms  of  the 
contract  it  was  not  to  be  carried  into  com- 
plete execution  on  the  part  of  the  party  see- 
ing to  enforce  it,  until  after  the  expiration  of 


*  In  this  action,  however,  the  plaintiff  finally  ob- 
tained judgment  on  the  gronnd,  probably,  of  a  aab- 
eeqnent  ratification  of  the  agreement  within  ona 
year  before  its  completion.    Sew.  Aff.  Oee.,  81S. 
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DM  yetr  finom  its  being  mftde,  it  is  void.  Thus 
A.  and  B.  agreed,  in  Janoary,  1841,  that  A. 
sboold  dear  the  land  of  B^  and  make  a  fence 
in  pai%  which  B.  was  to  complete,  and  A. 
fihonld  hare  the  nee  of  the  land  for  a  snmmer 
crop  in  IMS; — ffeldy  void  within  the  statute. 
Sufrtm  Gt.^  1846,  Broadwell  «.  Getman,  2 

9S9.  Paztperibmianoe.  Although  the  per- 
fennaziee  le  to  begin,  and  does  in  fact  com- 
neooe  within  tiie  year,  yet  if  the  contract  is 
not  to  be  completely  ezecated  within  that  pe- 
riod, the  ease  is  within  the  statute.  Part  per- 
fannanee  witiiin  the  year  will  not  render  the 
ooDtTMt  TaHd.  [11  East,  142;  1  Barn,  ft 
Ald^  729;  9  Bam.  &  0.,  892.]  Supreme  Ct., 
IB^  Loekwood  e.  Barnes,  8  Sill,  126;  IT.  Y. 
Om,  PIL,  1856,  Amburger  «.  Marvin,  4  JB.  D. 
Anfi,  898.  And  see  Broadwell  «.  Getman, 
92)^,87. 

7801  Tlraa  a  parol  contract  that  A.'s  stnd 
ibwld  be  put  to  B.'s  mare,  and  that  B.  should 
keep  the  colt  nntil  it  was  weaned,  and  then 
defifcr  it  to  A.  for  a  spedfied  price,  is  within 
^ettatote.    Loekwood  v.  Barnes,  8  HtU,  128. 

VSL  That  an  agreement  is  an  entire  thing, 
sad  where  it  cannot  be  completely  executed  on 
hOk  itcbi,  ontil  more  than  a  year  has  elapsed, 
tfee  ease  fUls  widiin  the  statute.  Broadwell 
t.  Oednan,  2  I>en.,  87.  To  the  contrary  is 
lUmage  «.  Rensselaer  ft  Saratoga  B.  B.  Co., 
lSibr»..,5M. 

788.  An  a^reenMnt  to  serve  more  than  a 
year  for  an  entire  price,  specifying  no  time  of 
paymeDt,  implies  that  the  money  is  to  be  paid 
when  die  work  is  folly  done,  and  hence  the 
agrsement  is  one  not  to  be  performed  within 
the  year,  and  is  within  the  statute.  [11  East, 
1^]  Supreme  Ot,y  1880,  Shute  «.  Dorr,  6 
WmLy  M4;  188S,  Dmmmond  e.  Burrell,  18 

T38L  —  to  wnyoat  oUkL  A  parol  agree- 
ment to  keep  a  new-bom  bastard  untU  it  ar- 
rives at  the  age  of  six,  or  so  long  as  it  oon- 
tmnea  ehaif^eable  to  the  town,  for  so  much 
per  week,  to  be  paid  weekly,  is  a  contract  to 
be  performed  within  a  year,  viz. :  every  week. 
i(  ike  findt  of  six  years  is  void,  this  does  not 
avoid  the  whole.  Supreme  (7&,  1868,  ITLees 
a.  BUe,  10  Wend^  426. 

—  to  atop  txaina.  An  executory 
by  a  railroad  company,  that  the 
evB  of  the  company  shall  stop  regularly  at  a 
"Wrtain  place  as  a  permanent  arrangement,  is 


void  under  2  Rev.  Stat.,  185,  §  2,  subd.  1,  be- 
cause not  to  be  performed  within  one  year. 
Ohofncery^  1847,  Pitkin  «.  Loi^g  Island  R.  R. 
Co.,  2  Barb.  Oh.,  221. 

735.  Hire  of  board.  An  agreement,  made 
in  April,  for  the  hire  of  board  and  rooms  for 
one  year  from  May  1,  next  ensuing,  is,  by  its 
terms,  an  agreement  not  to  be  performed  in 
one  year,  within  the  statute  of  frauds.  Part 
performance  within  the  year  will  not  help  the 
case.  [1  Bam.  ft  A.,  728;  11  East,  142;  18 
Wend.,  807.]  Supreme  Ct,  1844,  Wilson  «. 
Martin,  1  Den,,  602.  And  see  Spencer  e.  Hal- 
stead,  1  Id,,  606. 

736.  Death.  Whether  a  contract  to  be  per- 
formed until  an  uncertain  event  not  within 
the  control  of  the  parties, — e,  g,,  the  death  of 
A., — ^is  within  the  statute.  See  Tolley  «. 
Greene,  2  Sand/,  Oh,,  91 ;  Rhodes  e.  Rhodes, 
8  Id,,  279. 

737.  Bzeontad  agreementa.  The  princi- 
ple does  not  apply  to  executed  agreements. 
Thus  an  agreement  by  an  owner  of  land  to 
build  and  keep  up  the  whole  of  a  division 
fonce  between  his  and  the  adjoining  land,  is 
not  within  the  statute  of  fiauds.  Such  an  agree- 
ment may  be  upheld  by  considering  payment 
of  the  consideration  to  take  the  case  out  of  the 
statute  [2  Leigh  N.  P.,  1045;  4  B.  ft  Adol, 
899];  or  by  assuming  that  the  constraction 
of  die  fonce  might  be  completed  within  a  year. 
Supreme  Ot,,  1852,  Talmadge  «.  Rensselaer  ft 
Saratoga  R.  R.  Oo.,  18  Bofrh,,  498. 

738.  Partnership  agreement.  A  parol 
agreement  for  the  formation  of  an  immeaiate 
partnership,  to  commence  immediat(^y,  and 
continue  for  more  than  a  year,  is  valid ;  even 
though  it  provide  for  the  purchase  of  lands  for 
carrying  on  the  business  of  the  partnership. 
Ohamcery,  1847,  Smith  «.  Tarlton,  2  Barb, 
Oh,,  886. 

739.  Agreement  to  make  writing.  Though 
it  be  part  of  the  parol  agreement  that  the  agree- 
ment should  be  put  in  writing,  that  does  not 
alter  the  case,  if  Uie  whole  agreement  is  not  to 
be  completely  performed  within  the  year.  [2 
Bro.  Oh.,  668.]  If,  T.  Oem,  PI.,  1866,  Am- 
burger  v,  Marvin,  4  E.  D.  Smith,  898. 


dTh*] 

740.  Contents.  The  form  of  the  memoran- 
dum is  not  material,  but  it  must  state  the  con- 
tract with  reasonable  certainty,  so  that  the 
substance  of  it  can  be  understood  from  the 
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writing  itself,  without  having  reoonrse  to  parol 
proof.  [Preo.  in  Ohan.,  560;  8  Atk.,  508;  1 
Yes.  Jr.,  888.1  Supreme  Gt,^  1808,  Bailey  «. 
Ogden,  8  Johra.,  899 ;  8.  P.,  Parkhurst  v.  Van 
Oortland,  14  Johnt,^  15;  reversing  S.  0.,  1 
Johm.  Oh^  278.  And  see  AuonoN  (and  Auo- 
tioneer),  IV. 

741.  Every  agreement  which  is  required  to 
be  in  writing  by  the  statute  of  frauds,  must 
be  certain  in  itself,  or  capable  of  being  made 
80  by  reference  to  something  else,  whereby  the 
terms  can  be  ascertained  with  reasonable  pre- 
cision, or  it  cannot  be  carried  into  effect.  [12 
Ves.,  466;  1  Scho.  &  Lef.,  22;  Prec.  in  Oh., 
874;  Id.,  560;  11  East,  142;  1  Atk.,  12;  8 
Johns.,  899 ;  8  Bro.  0. 0.,  818 ;  Gilb.  £q.  Gas., 
86 ;  2  Verm.,  416 ;  1  Ves.,  279.]  Supreme  Ct, 
1816,  Abeel  «.  Radcliff,  18  Johns.,  297. 

742.  Conaidaratlon  must  bo  expreMad. 
Under  the  statute  of  frauds,— ^providing  that  no 
action  shall  be  brought,  &c.,  to  charge,  &c^ 
upon  any  special  promise,  to  answer  for  the 
debt  of  ano^er,  or  to  charge  any  person,  upon 
any  agreement  made  upon  consideration  of 
marriage,  or  upon  any  contract  or  sale  of 
lands,  &c.,  or  any  interest  in  or  concerning 
them,  &c.,  unless  the  agreement  on  which 
such  action  shall  be  brought,  or  some  note  or 
memorandum  thereof,  shall  be  in  writing, 
signed  by  the  party  to  be  charged  therewith, 
te., — ^the  consideration  as  well  as  the  promise 
must  be  in  writing.  The  agreement  means 
the  whole  agreement,  of  which  the  considera- 
tion forms  an  essential  and  material  part.  Su- 
preme Ot.j  1808,  Sears  v.  Brink,*  8  Johns.,  210. 

743.  AmUgaocui  obaraoten.  Though, 
where  the  statute  requires  the  contract  to  be 
in  writing,  no  parol  testimony  can  be  received 
to  supply  the  defect;  yet  where  the  evidence 
is  offered  only  to  explain  the  terms  used — e,  g,, 
abbreviations — and  not  to  alter  the  agreement, 
the  rule  requiring  the  contract  to  be  in  wrj- 
ting  will  not  exclude  the  testimony.  N.  T. 
Com,  PI,  ]J352,  Dana  «.  Fiedler,  1 B.  D.  Smith, 
468 ;  affirmed,  8.  C,  12  K  Y,  (2  Kem.\  40. 

744.  A  aeal  is  not  necessary  to  the  validity 
of  an  executory  contract  for  sale  of  lands.  It 
is  sufficient  if  it  be  in  writing,  expressing  the 
consideration,  and  subscribed  by  the  party  or 
his  a^nt  lawfully  authorized.  The  authority 
of  the  agent  may  be  conferred  by  paroL    [2 


*  Bat  see  Leonard  o.  Vredenbargh,  8  Johns,,  89, 
87,  where  this  case  is  qaestioned. 


Rev.  Stat,  185,  SS  8, 9;  10  Paige,  886.]  Wor- 
raU  V.  Munn,  5  N.  Y.  (1  SM,),  229.  To  the 
same  effect  is  Lawrence  v.  Taylor  {Suprems 
at,,  1848),  6  mil,  107;  Ohamplin  «.  Parish 
{Ohancery^  1845),  11  Paige^  405. 

745.  PenoU.  The  memorandum,  required 
by  the  statute,  may  as  well  be  written  with  a 
lead-pencil  as  with  a  pen  and  ink.  Supreme 
at,,  1815,  Merritt «.  Olason,  12  Johns.,  102. 

74&  fltgnlng.  Under  the  provision  of  the 
former  statute  requiring  the  memorandum  to 
be  "signed,*'  it  is  immaterial  whether  the 
name  is  written  at  the  top  or  at  the  bottom 
of  the  memorandum.  It  is  equally  a  ^sign- 
ing" within  the  statute.  [2  Bos.  and  Pull., 
287;  1  Esp.,  199;  1  P.  Wma.,  770,  n.]  Su- 
preme Ct.,  1815,  Merritt «.  Olaaon,  12  Johns.^ 
102. 

747.  It  is  not  neoessary  that  the  identical 
agreement  should  be  signed ;  but  if  it  is  ac- 
knowledged by  any  other  instnniMnt  duly 
signed,  it  is  sufficient.  [Bob.  on  Frauds,  121 ; 
8  Atic.,  508;  8  Bro.,  818;  1  Veoi,  6;  9  Id., 
855;  1  Com.  on  0.,  109.]  Thus  if  upon  the 
contract  the  purchaser  indorse  a  recognition 
thereof,  it  takee  it  out  of  the  statute.  Supreme 
Ot.,  1826,  Gale  o.  Nixon,  6  Oow.j  445;  com- 
pare ABSiftimNT,  52. 

74&  The  vendor  made  a  memorandum  of 
tiie  name  of  the  purchaser,  and  of  the  terms 
of  the  contract  of  sale,  which  was  read  to  the 
agent  of  the  purchaser  and  assented  to  by 
him  ;—Seld,  not  signed  by  the  purchaser  or 
agent  Supreme  Ct.,  1808,  Bailey  v.  Ogden, 
8  Johns,,  899. 

749.  Who  most  slgB-  Under  the  provi- 
sion of  the  statute  that  the  agreement  most 
be  signed  by  ^*  the  party  to  be  ohaiged  there- 
with," it  is  not  necessary  that  both  the  vendor 
and  the  purchaser  should  sign.  If  the  agree- 
ment be  signed  by  the  vendor  alone,  and  ac- 
cepted by  the  otiier,  the  vendor  is  bound 
thereby.  [1  Eq.  Oas.  Abr.,  21,  pi.  10 ;  1  Pow. 
on  Oont.,  286 ;  1  Fonb.,  165.]  And  this  rule 
is  the  same  at  law  and  in  equity.  Supreme  Ot.^ 
1802,  Ballard  «.  Walker,  8  Johns.  Cos.,  60 ; 
and  see  Roget  e.  Merritt,  2  Oai.,  117 ;  Qale  o. 
Nixon,  6  Cow.,  445 ;  S.  P.,  Fenly  «.  Stewart, 
5  San4f,,  101 ;  8.  0.,  10  If.  Y.  Leg.  Ohs,,  40. 

750.  A  memorandum  signed  by  the  party 
seeking  to  enforce,  but  not  signed  by  the  party 
against  whom  he  seeks  to  enforce  it,  is  not 
enough.  Supreme  Ct,,  1808,  Bailey  v,  Ogdeaa, 
8  Johns,,  899. 
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751.  A  signing  by  the  seller,  of  a  oontraot 
for  the  sale  of  goods,  is  aoffident  under  the 
■tatote.  [6  East,  807;  2  Boa.  &  P^  288.] 
AipfMM  (^  1829,  Boflsell «.  Niooll,  8  Wend,y 
112. 

TSBL  8iil»oi4tioii.  Under  the  proTisionB 
of  the  statute  of  frauds  requiring  certain  oon- 
tndB  to  be  §ub9oraed  (2  Beo.  Stat,,  135, 186), 
the  name  of  the  party  or  of  his  agent  must  be 
signed  bebw,  or  at  the  end  of  the  contract  or 
the  memorandum  thereot  The  snbstitation 
of  the  word  "snbecribed"  for  "signed"  in  the 
revision  is  a  sabetalktial  alteration  of  the  stat- 
ute. Ot.  of  Erran,  1841,  Davis  v.  Shields, 
S6  Wmid^  841;  rereraing  S.  0.,  24  Id.,  822; 
€t  ^AfpedU^  1861,  James  «.  Patten,  8  N.  7. 
(S  SM.\  9;  reversing  S.  0.,  8  Barb,,  844; 
CioiiMry,  1844,  Coles  e.  Bowne,  10  Paige, 
5S6;  1845,  Ohamplin  «.  Parish,  11  Id.,  406. 

753^  On  the  £aoe  of  a  broker's  bon|^t-note 
the  worda,  '^  I  agree  to  this  contract,"  were 
vritten,  and  subscribed  by  the  defendant 
Upon  the  sale-note,  which  was  also  signed  by 
the  bn^er,  the  plaintifb  subscribed  the  words, 
''▼e  agree  to  accept  of  the  draft  for  this 
eeotzact.''  BM,  suffident  subscriptions.  K. 
7.  Chm,  PI,  1852,  Dana  v.  fledlen  1  B.  D. 
Aaia,468. 

TSC  That  if  a  master's  sale  is  within  the 
ftatote,  the  written  report  of  the  master  would 
beeoffiflientb  National  Fire  Ins.  Oo. «.  Loomis, 
11  Pfri^  481. 

7S&  Who  most  anbaoxibe^  on  aale  of 
bndi^  Under  the  Bevised  Statutes  (2  Rw. 
8Mt^  188,  §  8),  the  purchaser  or  lessee  cannot 
be  eharged  on  a  contract  not  signed  by  the 
Teadors,  fm  the  sale  of  land  is  void  unless 
the  contract,  or  some  note  or  memorandum 
thereof  expreesing  the  consideration,  is  in 
wiitiDg  and  subscribed  by  the  party  by  whom 
the  sale  or  lease  is  to  be  made,  or  his  author- 
ixed  agents  Chancery,  1848,  McWhorter  v. 
MeMahan,  10  Paige,  886;  affirming  S.  €., 
Chrhe,  400;  1845,  Ohamplin  «.  Parish,  11 
/<L  406;  and  see  Townsend  v,  Hubbard,  4 
MiU,  851. 

756i  A  contiaot  for  the  sale  of  lands,  eze- 
eated  by  the  vendor  only,  but  delivered  to 
and  aceepted  by  the  purchaser  and  acted  on 
by  him,  b  binding  on  the  vendor,  whose  sig- 
nature binds  him,  under  the  statute  of  frauds, 
as  the  party  to  be  charged ;  and  a  want  of 
matoality  is  no  defence.  The  party  to  be 
dttiged,  who  has  subscribed  the  contract,  is 


estopped  by  his  signature  from  denying  that 
the  oontraot  was  validly  executed,  although 
not  signed  by  the  other  party  who  sues  for 
the  performance.  [14  Jdbns.,  486 ;  8  Taunt, 
169,  176;  16  Wend.,  466;  26  Id.,  862;  8  Id., 
112;  7  Yes.,  266;  8  Johns.  Oas.,  60;  2  Cai., 
120;  18  Mass.,  88;  2  Kent's  Com.,  610;  1 
Edw.,  6.]  Ct  of  Appeals,  1861,  Worrall  e 
Munn,  6  K  F.  (1  Seld.),  229. 

757.  That  under  the  change  introduced  b} 
the  Revised  Statutes,  signing  by  the  purchaser 
is  not  necessary.  First  Baptist  Oh.  of  Ithaca 
«.  Bigelow,  16  Wend.,  28;  Bleecker  v.  Frank- 
lin, 2  B.  D.  BmiCk,  98. 

758L  An  agreement  to  dedicate  land  for  a 
public  road  (which  need,  not  be  in  writing) 
may  be  valid,  although,  when  reduced  to  wri- 
ting, it  is  not  executed  by  the  party  who  is  to 
furnish  the  consideration.  Supreme  Ot.,  3p.  71, 
1858,  New  York  &  New  Haven  R.  R.  Oo.  e. 
Pixley,  19  Ba^.,  428. 

75^.  —  in  other  contraots.  Under  the 
provisions  of  2  Rev.  Stat,  186,  §  8, — requiring 
certain  contracts  to  be  subscribed  by  the  party 
to  be  charged  therewith, — subscription  by  the 
defendant  alone  is  enough  to  bind  him.  [8 
Taunt,  169;  2  Burg.  N.  0.,  786;  8  Johns. 
Oas.,  60;  14  Johns.,  484;  26  Wend.,  841;  8 
Sandf.,  272^]  This  construction  proceeds  not 
on  the  ground  that  contraots  need  not  be 
mutual,  but  that  the  statute  takes  away  the 
power  of  enforcing  contracts,  which  would 
otherwise  be  mutually  binding,  unless  the 
parties  against  whom  they  are  sought  to  be 
enforced  have  subscribed  souxe  note  or  memo- 
randum thereof  in  writing.  If  a  mutual  con- 
tract is  made,  and  one  of  the  parties  to  it  gives 
the  other  a  memorandum,  in  pursuance  of  the 
statute,  but  neglects  to  take  from  that  other  a 
corresponding  memorandum,  he  has  but  him- 
self to  blame  if  he  is  unable  to  compel  its 
performance,  while  he  is  bound  to  the  other 
party.  It  may  be  enforced  against  the  party 
who  has  subscribed  a  note  or  memorandum 
of  it,  though  the  other  party,  by  not  having 
signed,  is,  by  the  express  wocds  of  the  statute, 
freed  from  its  obligations.  N.  T.  Superior  Ot., 
1861,  Fenly  «.  Stewart,  6  Sanc^^.,  101 ;  S.  0., 
10  IT.  Y.  Leg.  OU.,  40. 

780.  There  moat  be  aaaent  \xs  tlie  other 
party.  A  verbal  agreement  for  the  sale  of 
land,  followed  by  a  receipt  given  by  the  ven- 
dor to  a  clerk  of  the  purchasers,  for  a  part 
payment,  the  clerk  having  no  authority  to 
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make  a  oontract,  and  the  receipt  never  being 
aooepted  by  the  purchasers,  does  not  amoaht 
to  an  assent  on  the  part  of  the  porohaser  to  a 
written  note  or  memorandam  signed  by  the 
yendor,  which  will  satisfy  the  statute.  St^ 
preme  Ct,,  1854,  Reynolds  «.  Dunkirk  &  State 
line  R.  R.  Co.,  17  Barb,,  618. 

76X.  Iff  the  sale  la  mads  by  twq  partiMi 
the  memorandum  must  be  subscribed  by  or  in 
behalf  of  both.  Ohancmy,  1848,  McWhorter 
«.  McMahan,  10  Faiffe^  886;  affirming  S.  G., 
Olarh^j  400. 

762.  A  contract  to  sell  land,  made  and 
signed  by  one  partner  in  the  name  of  the  firm 
who  owned  it,  and  subsequently  ratified  by 
the  other  partner, — Seld^  valid.  Lawrence  v. 
Taylor,  5  EiU,  107. 

763.  Agent  A  memorandum  written  by 
an  agent  especially  authorized  to  make  the 
contract,  is  equally  binding  on  the  defendant 
as  if  he  had  written  it  with  his  own  hand. 
Supreme  Ct,^  1815,  Merritt  v.  Olason,  12  Jehne.^ 
102. 

764.  Parol  anthoilty.  The  proyision  of  2 
Rev.  Stat.,  185,  §  9,  requires  only  that  the 
agent  be  lawfully  authorized.  The  authority 
need  not  be  in  writing,  but  parol  authority  is 
sufficient.  [1  Smith,  288 ;  1  Sch.  dc  L.,  29 ;  Id., 
22;  1  Budg.  on  Y.,  186.]  Chaneery,  1848,  Mc- 
Whorter V.  McMahan,  10  Fa4ge^  886;  affirm- 
ing S.  C,  Clarke^  400 ;  and  see  Lawrence  e. 
Taylor,  5  Hill,  107;  Champlin  v.  Parish,  11 
JPaige,  406. 

765.  No  written  power  is  necessary  from  a 
mortgagee  to  authorize  his  agent  to  receive  a 
reconveyance  from  the  mortgagor,  and  to  give 
up  the  bond  to  be  cancelled.  Chancery ^  1848, 
Reed  v.  Marble,  10  Paige,  409. 

766.  Ratification.  An  authority,  by  adopt- 
ing a  transaction,  may  as  well  be  conferred 
where  the  question  of  agency  arises  under  the 
statute  of  frauds,  as  under  the  common  law. 
Supreme  Ct,,  1848,  Lawrence  «.  Taylor,  5  HiU, 
107 ;  and  see  Davis  «.  Shields,  24  Wend.^  822 ; 
reversed,  26  M,  841  p 

767.  Auctioneer.  Even  if  an  auctioneer 
is  to  be  considered  as  the  agent  of  both  par- 
ties, upon  the  sale  of  lajid^  at  auction,  still 
such  auctioneer  must  reduce  the  contract  to 
writing,  at  the  time  of  the  sale,  and  must  sub- 
scribe it  as  the  lawfully  authorized  agent  of 
the  parties;  or  at  least  as  the  agent  of  the 
vendor,  in  order  to  render  it  a  valid  contract 
of  sale  under  the  provisions  of  the  Revised 


Statutes  relative  to  contracts  for  the  saUof 
lands.  Chancery,  1845,  OhampUn  «.  Parish, 
11  Paige,  405. 

As  to  an  AnotJoaaer'a  memorandum  of 
sale,  consult,  also,  Atiotion  (and  Auctioneer), 
18-82. 

76a  That  tendering  a  written  inatamnent 
cannot  validate  a  prior  oral  contract,  which 
ia  void  by  the  statute.  Oroswell  e.  Orane,  7 
Barb,,  191. 

769.  Burden  of  pcoot  Whore  ithe  defend- 
ant denies  any  agreement,  the  complainant 
must  prove  a  valid  one.  It  is  where  the  de- 
fendant admits  a  verbal  agreement,  that  he 
moat  insist  upon  the  statute.  A^  F.  Chan.  GL, 
1840,  Jervis  e.  Smith,  JSojff^  470. 

«.  Part  Ptrlbrmaao^ 

77a  Mnat  be  under  the  agrMment*  If  a 

party  sets  up  part  performance  to  take  a  parol 
agreement  out  of  the  statute,  he  must  show 
aets  unequivocally  referring  to,  and  resulting 
from,  that  agreement;  such  aa  the  party 
would  not  have  done  unless  on  account  of 
that  very  agreement,  and  with  a  direct  view 
to  its  performance;  and  the  agreement  set  up 
must  appear  to  be  the  $ame  with  the  other 
partiy  performed.  There  must  be  no  equivo- 
cation or  uncertainty  in  the  case.  The  ground 
of  the  interference  of  the  court  is  not  simply 
that  there  is  proof  of  the  emtence  of  a  parol 
agreement,  but  that  there  is  fraud  in  resisting 
the  completion  of  the  agreement  partly  per- 
formed. [8  Atk.,  4;  Amb.,  586;  2  Johns., 
587 ;  14  Yes.,  886 ;  1  Scho.  dE  Lef.,  41 ;  2  Id., 
1.]  Chancery,  1814,  Phillips  «.  Thompson,  1 
John9.  Ch.,  181. 

771.  To  take  the  case  out  of  the  atatute, 
the  part  performance  must  be  solely  applica- 
ble to  the  parol  agreement  [14  Yes.,  886 ;  1 
Swanst.,  181 ;  1  Johns.,  181.]  F.  Chan.  Ct., 
1885,  Byrne  «.  Romaine,  2  Mw.,  445. 

772.  An  act  of  part  performance,  to  take 
the  case  out  of  the  statute,  must  be  under  the 
agreement.  A.  V.  Chan.  Ct.,  1840,  Jervis  e. 
Smith,  JSbffm.,  470;  1846,  Wolfe  v.  Frost,  4 
Sancif,  Ch.,  72. 

77a  Who  may  take  advantage  of  part 
perfisnnance.  The  doctrine  of  part  perform- 
ance rests  on  an  estoppel;  hence  the  part 
performance  must  have  been  by  the  party 
insisting  on  a  completion,  not  on  the  part  of 
the  one  insisting  on  the  statute.  If  the  latter 
choose  to  waive  the  benefit  of  what  he  haa 
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!)•  ID^.  [7  Yea.,  841 ;  Rob.  on  Fr. 
188;  Stoiy  £q.  J.,  f  759.]  Sitprems  Ci,, 
1849,  Bftlbboii  v.  Bathbon^  ft  jBsrd.,  98. 

77^  Biaontad  agi— rnant  The  mMiiiiig 
of  the  ptovkioii  of  the  former  statute  of 
finodt— deolaring  that  no  leasee,  eetatea,  or 
intcvesta,  either  of  freehold  or  terms  of  yeavS) 
or  aaiy  nnoertain  interest  o^  in,  to,  or  ont  of 
any  mes8iiage»  manors,  lands,  tenements,  or 
hereditamentt,  shall  at  any  time  hereafter  be 
asaigDed,  granted,  or  sonendered,  unless  it  be 
by  deed  or  note  in  writing,  signed  by  the 
party  so  SBwigiring,  granting,  or  surrendering 
the  eanie,  or  t)^  agents,  Jbo. — is  that  no  in* 
tereei  in  lands  shall  pass  otherwise  than  by 
deed  or  writing.  If  the  interest  has  passed 
by  emontmg  the  oontraot,  the  contraot  is 
▼alid  aa  to  the  consideration.  Suffmne  01, 
1888,  Hess  e.  Vox,  10  Wmd.,  486. 

77fli  A  party  to  an  entire  contract,  which 
ia  partly  void  by  the  statnte  of  tends,  though 
ha  has  Toluntarily  performed  the  Toid  part, 
cannot  he  compelled  to  perform  the  residue, 
whi(&  was  ymd  only  from  its  connection  with 
the  part  already  p«€ormed.  p  Ventr.,  238 ; 
7  T.  B^  197;  8  Johns.,  268.]  SuprmiM  Ot^ 
1886,  Yan  Alstine  e.  Wimple,  5  Chw.^  162; 
(XqfAppMh^  1861,  Baldwin  «.  Pahner,  10 
M  Y.  (6  8M.),  282. 

77<L  Acgwwmant  far  letagn  dutteab  It  was 
a  part  of  a  parol  oontraot  for  the  sale  of  dam* 
aged  imported  goods,  that  the  purchaser 
should  have  the  benefit  of  the  return  duties, 
if  any,  upon  them; — j5«U,  that  part  per- 
formance of  this  oontaraot^  by  the  delivery  of 
the  goods  and  the  payment  for  them,  took  the 
case  out  of  the  statute,  and  the  vendor,  hav- 
ing received  return  dntiea,  was  liable  for  them 
to  the  purchaser.  Ot,  o/Appmky  1^2,  Allen 
«.  Agttirre,  7  iT.  F.  (8  BM.\  548. 

777.  Bides  of  goodik  There  can  be  no 
other  part  performance  of  a  contraot  relating 
to  personal  property,  to  take  it  out  of  the 
statute,  than  such  as  is  set  forth  in  the  statute, 
via^  payment  of  part,  te.  Suprwu  Cft.^  IT.  ^., 
1818,  Bruen  «.  Astor,  Anth.  iT.  P.,  186^ 

TTBb  Bervioaa.  One  who  renders  services 
under  aa  agreement  void  by  the  statute  of 
frauds,  may  recover  on  a  ^wmtwm  nunaU. 
Suprmns  Ct^  1880,  Bhute  «.  Dorr,  6  Fand., 
204;  1842,  Lockwoode.  Barnes,  8 iKU,  128; 
and  see  Broadwell «.  Getmao,  2  i>4».,  87. 

779.  If  the  consideration  of  the  oontraot  be 
labor  and  servioes  of  such  a  peculiar  charac- 


ter diat  it  is  impossible  to  estimate  their  value 
by  any  pecuniary  standard,  and  where  it  is 
eivident  l^at  the  party  did  not  intend  to  mess- 
ure  them  by  any  such  standard, — a.  ^.,  ser- 
vices  in  suf^rtlng  and  nursing  a  member 
of  the  family,—- so  that  it  is  out  of  the  power 
of  the  court,  after  the  peiformanee  of  the  ser- 
vices, to  restore  the  other  to  tiie  situation  in 
which  he  waa  befove  the  contract  was  made, 
or  to  compensate  him  in  damages, — ^the  case  is 
within  the  rule  which  governs  courts  of  equity 
in  carrying  parol  agreements  into  eifeot  where 
possession  has  been  taken,  or  moneys  laid  out 
in  improvements  upon  the  land  sold.  [8  Story 
Eq.  Jur.,  f  768;  1  Sob.  4  Lef.,  41.]  A.  V. 
Olmk  Ot.,  1846,  Rhodes  e.  Rhodes,  8  San^. 
Oh.,  278. 

780.  Peouliar  oontraota.  One  of  two  ten- 
ants in  common  agreed,  by  parol,  to  release 
to  his  co-tanant,  upeo  certain  oonriderations, 
which  were  peiformed,  and  the  co-tenant 
took  possessicn,  and  made  permanent  im- 
provements;— ffeldy  that  a  purchaser  who 
boaght  from  him,  and  made  improvements, 
on  the  faith  of  a  written  promise  fr«om  the 
other  that  he  would  eiecute  a  rdease,  was 
entitled  to  such  release.  Such  circumstances 
take  the  case  out  of  the  statute  in  equity. 
OAamtry,  1882,  Town  e.  Needham,  8  Paiffe, 
6i6. 

781.  A  debtor,  to  defraud  his  creditors, 
bought  land,  and  took  a  oonveyance  in  the 
name  of  one  of  his  sons,  and  subsequently,  by 
a  parol  agreement  between  them  and  another 
son,  the  land  was  divided  between  the  sons, 
who  held  accordingly,  for  some  time.  Betd, 
that  a  purchaser  for  value  from  the  second  son 
held  good  title  as  against  the  creditors.  JShi- 
prone  Ot.,  184^  Proseua  e.  Kclntyr%  5  Btkrb., 
^4. 

782.  A  parol  agreement  was  made  between 
the  owner  oi  a  farm  and  commissioners  under 
a  statute  providing  for  a  public  improvement, 
giving  the  commissioners  license  to  enter  and 
cut  a  canal  through  the  form,  and  use  it  for 
the  purposes  of  the  act,  the  damages  to  be 
ascertained  thereafter  and  paid,  deducting 
taxes  laid  by  the  commissioners.  Eeld,  that 
after  the  oomnussioners  had  cut  the  canal, 
and  used  it  for  more  than  twenty  years,  they 
could  not^  in  a  court  of  equity,  set  up  the 
statute  of  frauds,  in  bar  of  a  bill  to  raforce 
performance  of  their  agreement  Sup^^mns 
Ot.,  Sp.  T.,  1860,  Murray  «.  Jayne,  8  Barb^ 
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612.  Compare  Phillips  «.  Thompson,  1 /tf  Am. 
Ch^  181. 

78a  Itnsti.  That  the  dootiioe  of  part 
performance  is  not  applicable  to  take  a  trust 
of  real  estate  ont  of  the  statute.  [6  Paige, 
893 ;  Stoiy  £q.  J.,  §  765 ;  8  Yes.,  712.]  Rath- 
bnn  «.  Rathbnn,  6  Barb^  98. 

784.  At  la^vr.  A  part  performance  of  a 
parol  agreement  will  not,  at  2aio,  take  it  ont 
of  the  statnte.  Supreme  Ot.y  1807,  Jackson  e. 
Pierce,  2  Johne.,  221. 

788.  The  cases  where  a  part  performance 
is  by  a  court  of  equity  allowed  to  dispense  with 
the  requiranent  of  a  statute,  are  upon  the 
principle  of  preventing  a  fraud.  A  court  of 
law  has  no  such  dispensing  power.  Ot.  of 
Appealiy  1851,  Baldwin  «.  Pahner,  10  If.  T.  (6 
Seld,),  282. 

As  to  the  provisions  of  the  statute  of 
frauds  relating  to  Bales  at  anotiaii*  see  Auo- 
noK.  As  to  the  EaEoqptfon  in  &Yor  of 
Bottomry  and  Respondentia  Contracts,  see 

BOTTOMBT. 

As  to  the  distinction  between  original  and 
collateral  undertakings,  and  the  rule  that  a 
promise  to  answer  for  the  Debt^  Ao^  of  an- 
odier,  must  be  in  writing,  and  express  the 
consideration,  see  Guabantt. 

As  to  the  rule  that  Bzacutoiy  sales  of 
goods  exceeding  in  value  fifty  dollars  must  be 
in  writing;  and  the  distinction  between  con- 
tracts for  services  in  manufacturing,  and  sales, 
within  this  rule,  see  Salss. 

As  to  I^aodQlqpt  contracts  and  convey- 
ances, see  Assi^inaENT  (for  Benefit  of  Credit- 
ors); CHATTBLilOBTGAGB;  FbAUDS;  FbAUDU- 

UENT  CoirvBTANOBs,  and  titles  there  referred 
to. 

As  to  matters  peculiar  to  contracts  for  the 
Sale  of  landsi  see,  <al80,  Y xndob  and  Pub- 

OHASBB. 

As  to  the  cases  in  which  specific  Perfozm- 
anoo  may  be  decreed,  see  Spbooio  Pbbfobx- 

ANOB. 

As  to  the  creation  and  extinguishment  of 
nnstSi  see  Tbust. 

6.  PeGulioT  Oont/racU. 

786i  Tlie  sale  of  a  free  man  as  a  slave, 
though  the  parties  supposed  him  a  slave,  is  an 
illegal  consideration.  Svpreme  Ct.y  1888,  Liv- 
ingston «.  Bain,  10  Wend,^  884. 

787.  Manumission  of  a  slave  can  only  be 
in  writing.    [7  Johns.,  324 ;  9  Id.,  144 ;  14  Id., 


824.]    Supreme  Ct.^  1828,  Trongott  e.  Bjers, 
5  Cow^  480. 

78a  PrisoD^abor  oontnotb  Under  Laws 
of  1847, 615, — requiring  a  state-prison  inspeo- 
tor,  letting  the  labor  of  convicts,  to  give  pub- 
lic notice  specifying  the  length  of  time  and  the 
number  of  convicts  whose  services  are  to  be 
let, — ^the  time  and  number  must  be  fixed :  a 
contract  for  the  labor  of  from  fifty  to  one  hun- 
dred convicts,  for  from  tiiree  to  five  years,  is 
void.  Supreme  Ct,^  Sp.  71,  1858,  Homer  «. 
Wood,  16  Barh.^  871. 

789.  Asstgrnnftnt  of  pension.  Although 
an  assignment  of,  or  an  agreement  to  assign,  a 
soldier's  pension,  is  forbidden  and  void  under 
4  IT.  8.  8tat.  at  L.,  550,— yet  an  agreonent  of 
the  claimant  of  the  pension  to  pay  the  agent 
employed  by  him  to  secure  it,  one-third  of  the 
amount,  on  condition  that  he  is  successful  in 
securing  it, — ^is  valid.  Supreme  Ct.^  1854,  Jen- 
kins «.  Hooker,  19  Barh^  485.  And  see  Sedg- 
wich  f>.  Stanton,  14  K  Y.  (4  Kern.),  289 — 
q.  e.,  Champbbtt  and  Maintbhanob,  84. 

790.  Zaaotion.  Under  the  act  to  preserve 
the  purity  of  elections  {Lowe  </1829,  565,  ch. 
878;  same  statute,  lBee.St(U.y  8ed.,  158), — 
prohibiting  the  furnishing  of  entertainmenta, 
&c.,  to  electors,  or  money  to  procure  attend- 
ance at  the  polls,  or  contributing  ^^  money  for 
any  other  purpose  intended  to  promi^te  the 
election  of  any  particular  person  or  ticket, 
except"  for  printing  tickets,  handbills,  d^c., 
and  conveying  poor  or  infirm  electors  to  the 
polls, — an  agreement  to  pay  the  owner  of  a 
building  used  for  political  meetings  of  one 
party,  if  he  would  keep  it  open  for  their  bene- 
fit till  after  the  election,  is  void.  The  statute 
does  not  forbid  the  use  of  money  for  corrupt 
purposes  merely;  every  use  not  excepted,  is 
forbidden.  Supreme  Ot.,  1848,  Jackson  o. 
Walker,*  5  Sill,  27. 

791.  It  is  not,  however,  every  promise  to 
pay  for  any  thing  which  may  indirectly  tend 
to  promote  the  election  of  a  particular  candi- 
date which  is  forbidden  by  the  statute.  Thus 
one  who  renders  services — e.  g.,  in  putting  np 
and  taking  down  a  large  tent  used  for  politi- 
cal meetings  by  the  friends  of  a  parti6ular  can- 
didate—may recover  therefor.  Supreme  Ot., 
1858,  Hurley  e.  Van  Wagner,  28  Barb,,  109. 


*  The  judgment  wm  affirmed  by  the  Court  of  Er- 
rors (7  BiUy  887),  but  the  oourt  were  equally  di- 
vided, and  no  opinion  ia  reported. 
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192,  A  mbioi^ytioii  to  a  TOlimtazy  joint 
itook  ■— ootntton,  fonned  for  a  kwfhl  objeot, 
18  Tifid.  Supnms  Ck^  1888,  Townsend  «. 
Goewey,  19  Wmd.^  42i. 

7931  If  the  promise  is  to  the  trustees  and 
tfadr  mooessors,  and  the  oompany  is  after- 
mids  inoorporated,  the  corporation  may  sue 
ia  the  name  of  the  trustees  designated.    lb. 

994  If  the  promise  is  to  pay  to  tmsteee  to 
be  sabseqnently  appointed,  the  trustees,  when 
appointed,  may  sne  on  the  promise.  [2  Hill, 
158.]    Si^eme  Ot.^  1848,  Cross  «.  Jackson,  6' 

79&  TgoBdme  to  pay  on  afllda^t  being 
aeda  A  promise  to  pay  a  snm  claimed  to  be 
doe  by  one  party  and  denied  by  the  other,  if 
the  par^  claiming  would  swear  to  the  cor- 
reotness  of  the  daim,  and  he  does  so  swear,  is 
•  Tahd  promise.  [Su:  T.  Baym.,  168 ;  1  Mod., 
16$;  1  Sid.,  288;  2  Keb.,  20,  44;  Peake  N. 
P.,  187;  1  Esp.,  178.]  And  the  making  the 
pnxtf  or  affidayit,  whether  by  a  third  person 
or  by  the  party  himself  is  a  sufficient  consid- 
flndon  for  the  promise.  It  is  not  making  a 
mtn  a  Jndge  in  his  own  cause ;  but  it  is  refer- 
ring a  dispnted  fi^t  to  the  conscience  of  the 
party,  and  the  defendant  must  necessarily  be 
pndoded  firom  gainsaying  the  Uust;  he  Tolun* 
tfrily  waives  all  other  proof.  Supr0me  Ot^ 
188Q,  Brooks  e.  Ball,  18  JoTlm.,  887.  Com- 
pere Hurd  V.  Pendrigh,  2  EiU^  502. 

796L  Pxomiae  in  oonaJderatlon  of  request 
ior  teteaianoa  To  induce  the  plaintifE^  who 
vu  one  of  the  heirs  and  next  of  kin  of  a 
deecand  person,  to  execute  a  sealed  instru- 
ment, ezoosing  the  administrators  of  the  de- 
cedent from  proceeding  to  collect  a  debt  the 
defendant  owed  the  estate,  the  defendant 
promised  to  pay  to  the  plaintiff  her  share  of 
saeh  indebtedness.  The  plaintiff  agreed  to 
the  pn^KMal,  and  executed  the  instrument^ 
ifid  the  administrators  accordingly  neglected 
to  proeeeate  the  defendant  JSeld^  that  this 
was  a  yalid  and  binding  contract^  and  that  it 
wss  no  objection  to  the  plaintiff's  right  to  re- 
cover that  the  instrument  was  not  executed 
by  an  the  heirs,  J^,  of  the  decedent.  Supreme 
Ctw,  1868,  Jeroms  e.  Jerome,  18  Barh,^  24. 

797.  Artattiatlan  after  death.  A  contract 
for  serriees  contemplating  that  the  death  of  a 
party  should  not  affect  the  manner  of  a^ust- 
ing  compensation,  hy  a  reference  to  arbiters, — 
AU;  Tilid.  Mdntire  «.  Morris,  14  Wend.y 
90. 


798.  Crompromiae.  The  creditor's  execu- 
tory agreement  with  a  third  party  to  com- 
promise his  demand  against  the  debtor,  being 
founded  on  a  valuable  consideration,  may  be 
enforced.  It  is  not  a  technical  accord.  Su- 
preme Ct.y  1860,  Phillips  v.  Berger,  8  Barh.^ 
627;  affirming  S.  C,  2  /^.,  608. 

799.  Agreement  to  infinenoe  ouatom. 
The  defendi&nts,  a  manufacturing  corporation, 
having  a  store  for  sale  of  goods,  agreed  with 
the  plaint  to  sell  the  same  to  him  for  a  spe- 
cified sum,  and  he  paid  $800  more  than  he 
otherwise  would  have  done,  by  reason  of  his 
being  entitled  to  defendants'  influence  in  re- 
taining the  patronage  of  their  employees.  It 
was  also  agreed,  that  if  the  trustees  of  the  de- 
fendants then  in  office,  should,  within  a  certain 
time,  cease  to  have  the  management  of  the 
defendants'  afGidrs,  and  by  reason  thereof  the 
general  trade  of  the  employees  of  the  company 
should  be  diverted,  to  plaintiff's  damage,  the 
defendants  should  repay  him  the  sum  of  $800. 

JSeldy  that  the  agreement  was  vslid,  and  in  * 
his  action  to  recover  the  $800,  it  should  be 
submitted  to  the  jury  to  determine  whether 
that  trade  had  been  diverted,  and  if  it  had, 
then,  whether  such  diversion  had  tsken  place 
in  consequence  of  the  change  in  the  trustees, 
and  whether  the  plaintiff  had  sustained  damage 
thereby.  If  so,  plaintiff  would  be  entitled  to 
recover.  Supreme  Ot.^  1866,  De  Groff  e. 
American  Linen  Thread  Co.,  24  Barh,^  876. 

800.  —  to  raise  rate  of  Interest  An 
agreement  between  debtor  and  creditor  to 
raise  the  rate  of  interest  from  six  to  seven  per 
cent.,  is  vslid,  the  consideration  of  forbear- 
ance being  necessarily  implied.  N,  T.  Supe- 
rior Ot^  1861,  Haggerty  e.  Allaire  Works,  6 
Satuif,,  280. 

801.  —  to  ahare  onmmlsafona.  An  agree- 
ment between  brokers  to  share  commissions 
earned  by  one,  on  information  given  by  the 
other,— j5d2d,  valid,  as  supported  by  a  good 
consideration.  If.  7.  dm,  PI,  1864,  Mo- 
Laughlin  e.  Barnard,  2  E,  D.  Smithy  872. 

802.  Fire  laws.  That  a  contract  to  build 
in  the  city  of  New  York,  with  materials  which 
are  not  fire-proof,  contrary  to  the  Fire  Laws, 
\b  void ;  and,  if  executed,  no  recovery  can  be 
had  upon  it  IT.  T.  Superior  Ot.j  1861,  Be- 
man  e.  Tugnot,  6  Scm^,,  168. 

As  to  contracts,  illegal  by  reason  of  the 
laws  regulating  Banlring  and  I 
those  titles. 
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▲a  to  Caiaiaqpeity  and 

OhAJCFSBTT  and  ItAOrrBNANOS. 

As  to  the  yalidity  of  oontraots  made  hj 
Mnniolpftl  ocoporatioiu,  and  oontraots  in 
which  offioers  of  aoch  corporations  are  inter- 
ested, see  MuKioiPAL  CbBPORjiTioN,  and  titles 
there  referred  to. 

As  to  the  Tsliditj  of  agreements  with  and 
leovities  given  to  Public  oBomn,  see  Om- 
XX,  and  titles  there  referred  to. 

As  to  yalidity  of  oontraets,  as  affaeted  by 
atatates  against  Wagera^  see  Bxmwo  akd 
Gaiono. 

As  to  flitook  oontittot^  see  SrooQE-joBBore. 

As  to  TTwuiOM  ooDtraota^  see  Ubitbt. 

Vll.  Pbbpobmancs. 
1,  What  cmounU  to  Ferfnti^nu, 

8P8.  J^ireamMtttotranaiBratook.  Phun- 
ti&  oovexanted  to  anbsoribe  for  stock  in  a  cer- 
tain corporation,  pay  ten  per  cent,  on  it,  and 
then  assign  and  transfer  it  to  defendant,  ^  by 
a  proper  inslranent  of  eonyeyance."  They 
made  the  subscription  and  paid  the  ten  per 
cent  The  plaintiffi,  having  applied  to  the 
directors  for  leave  to  transfer  this  stock  to  the 
defendant,  which  was  reAised,  because  tiie  by 
laws  prohibited  any  transfer  unless  thirty  per 
cent,  was  paid,  tendered  to  the  defendant  an 
instrmment,  whereby  they  assigned  and  trans- 
ferred  to  him  the  stock,  and  constitnted  him 
their  attorney  to  transfer  it  on  the  books. 
ffeld,  that  whether  the  instrament  of  transfer 
wonld  vest  the  legal  title  in  the  defendant  or 
not,  it  was  a  sufficient  performance  of  the  cov- 
enant [11  Wend.,  627;  22  Id.,  848;  2  Oow., 
770 ;  8  Id.,  898 ;  8  Pick.,  90 ;  Ang.  &  A.  on 
Corp.,  445.]  Ct  of  Appeals,  1866,  Orr  e, 
Bige&ow,  14  if.  F.  (4ir«m.),  666. 

8Mu  On  a  sale  of  stock  in  a  corporation,  a 
tender  of  the  certificates  of  sto<&  to  the  pur- 
chaser, with  a  power  of  attorney  to  transfer 
the  same,  and  demand  and  refusal  of  payment, 
without  an  actual  transfer  of  the  stock  into 
the  name  of  the  purchaser,  are  enough  to  en- 
title the  seller  to  recover,  where  the  purchaser, 
at  the  time  of  the  tender,  makes  no  objection 
fer  want  of  a  transfer,  but  rejects  the  stock 
altogetlier,  and  refbses  payment  on  any  terms. 
Supreme  Ot,  1867,  Munn  o.  Bamum,  24.0(»r&., 
288. 

aiMi-— piaoaof  paiibnBanoa.  A  contract 
of  a  corporation  to  pay  for  labor  at  a  fixed 


time,  in  its  own  stock,  no  place  of  payment 
being  fixed,  is  to  be  performed  at  the  office  of 
the  company.  They  are  not  bound  to  seek 
the  other  party  and  make  a  tender.  Supreme 
Oi.,  1861,  Moore  v.  Hudson  River  R.  R.  Co., 
12J%Hi».,  166. 

806.  Depraolatod  ataok.  An  agreement 
to  pay  a  fixed  sum  in  stock,  at  par  value,  the 
stock  being  really  much  below  par,  is  not 
within  the  rule  that  an  agreement  to  pay  in 
specific  articles  requires  a  tender  on  the  part 
of  the  debtor.    lb. 

807.  Readineaa  to  pay.  In  an  action  by 
the  purchaser  fer  non-delivery  of  goods  which 
were  to  be  paid  for  on  delivery,  proof  of  readi- 
ness to  receive  them,  and  to  pay  at  the  day 
and  place  fixed  for  performance,  is  sufficient, 
without  proving  actual  payment  or  tender. 
Supreme  {71.,  1841,  Ooonley  v,  Anderson,  1 
EiU,  619 ;  and  see  Bronson  v.  l¥iman,  8  ^.  F. 
(4  SM,),  182. 

808.  Note  payable  in  artlolea  to  be  ae- 
leoted.  Defendant  gave  a  note,  payable,  at  a 
future  day,  in  specific  articles,  to  be  selected 
by  the  payee,  or  in  defeult  thereof  payable  in 
money.  Seld,  that  the  failure  o^  the  payee  to 
make  selection,  within  a  reasonable  time,  did 
not  release  the  maker,  nor  would  it  preclude 
him  from  exercising  the  right  to  make  such 
selection  at  a  ^subsequent  time,  unless  the 
maker,  meuiwhile,  should  pay  the  note  in 
artides  oi  his  own  selection.  Ot.  of  Appeals, 
18J^2,  Gilbert  e.  Danforth,  6  N.  F.  (2  Seld.\ 
686. 

809.  Where  the  payee  delayed  to  exercise 
his  right  ot  selection  for  two  years  after  the 
note  became  due,  and  then  the  maker  refused 
to  deliver  the  articles  called  for, — Eeld,  that 
he  became  liable  for  the  amount  in  money.  lb. 

810.  Under  a  promise  to  pay  a  certain  sum, 
in  goods,  ^*  out  of  my  store,  44  Maiden  Lane, 
on  demand,"  the  debtor  may,  after  reasonable 
notice  to  the  other  to  call  and  select  his  goods, 
ranove  to  another  place,  giving  notice  of  his 
intention;  and  he  is  not  obliged  to  keep  up 
his  assortment  to  as  large  an  amount  as  that 
which  he  had  at  the  date  of  the  note.  Ot.  of 
Appeals,  1868,  Buck  «,  Burk,  18  K  F.  (4 
Smith),  887. 

811.  JXc^AiyiDt;pkBL09mai6Mv9ry.  Under 
an  agreement  to  sell  merchandise  and  d^ver 
it  to  the  purchaser,  in  the  city  whqre  he  re- 
sides, at  such  places  as  he  should  direct,  the 
purchaser  cannot  recover  for  non-delivery, 
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withont  showing  that  he  has  notified  the  seller 
of  the  plaoes  for  defiyery.  iT.  F.  Supmor  Ot.j 
1852,  Weet «.  Newton,  1  i>iMr,  277. 

812.  ggHrfintton  of  tUrd  pwtf  .  A  oon- 
tract  to  pay  for  work,  if  it  shall  be  done  to  the 
satiflfactioB  of  a  third  party,  is  landing,  and 
perfonnanoe  in  other  respects  is  not  enosgh, 
nokfis  it  is  done  to  the  eatisfaotioa  of  the 
arbiter.  [6  T.  B.,  710 ;  9  Bing.,  672 ;  9  Pet, 
319;  1  Ohitt  PL,  812.]  Supreme  OL,  1840, 
Bntler  e.  Tooker,  24  Wend.^  447;  and  see 
Delaware  &  Hodson  Canal  Go.  e.  Dabois,  16 
/cL,87. 

813.  Arobttaota  oertiOtfata;  The  ooTSilant 
of  one  who  ocntraets  to  ereet  a  baDding,  that 
the  work  and  materials  shall  be  d(»ie  and  finr- 
nished  nnder  the  direction  and  to  the  satidfiso- 
tion  of  an  arohiteet^ — ^therdn  mntoally  agreed 
upon, — to  be  testified  by  his  eertifioate,  with 
a  condition,  that  bef(M«  the  payinents  stipn- 
lated  for  are  to  be  made  by  the  owner,  such 
oortifioate  shaJl  be  jwodnced,  is  a  ktwfal  and 
proper  ooBdition,  and  the  ^contractor  cannot 
reooYer  for  his  work  without  eitlier  proving 
the  production  ef  saeh  certificate  or  a  snffi- 
dent  ezoose  for  not  producing  it  If.  F.  Oenk 
PL,  18S5,  Martin  v.  Lsftiett,  4  E.  D.  Srn^ 
255;  and  S9b  Bmith  «.  Brady,  17  N,  F.  (6 
AmtA),  178 ;  but  compare  Sherman  e.  Ifayor, 
Ac,  of  N.  Y.,  1 N,  Y.  <1  €<met.\  818. 

814.  ReqqJaiteaafMCtiAoata.  Iftheeon^ 
tract  provides  what  is  to  be  certified  to,  the 
certificate  must  c<»form,  in  substance  and 
spirit,  if  not  in  very  terms.  Supreme  Ct.^  1846, 
Smith  «.  Brigi^  8  Dm.,  78 ;  jAT.  F.  Superior 
Ct^  1855,  Adorns  e.  Mi^or,  Ac.,  of  N.  Y.,  4 
Duer^  295. 

815.  The  contract  required  a  certificate  that 
the  work  was  fully  and  complete^  finished, 
according  to  the  q»ecifieation.  The  architect 
certified  that  the  honses  were  finished  in  such 
a  manner  that  he  would  accept  them  if  he 
were  the  owner,  and  that  he  was  satisfied  as 
to  the  work  and  materials.  JSM,  not  to  be 
a  performance  of  the  condition.  Supreme  €U^ 
1846,  Bmith  e.  Briggs,  8  Ben.^  78. 

8ia  Plaintiff  contracted  to  build  for  de- 
fendant, according  to  certain  specifications,  in 
a  good,  workmanlike,  and  substantiiU  miuiner, 
to  the  satisfiMstion,  and  under  the  direction  of 
S.,  an  architect,  to  be  testified  by  his  certifi- 
cate, on  the  presentation  of  which  the  pay- 
ments were  to  be  made.  8.  gave  certificates 
in  this  form  >-'' This  is  to  certify  that^' Ac.  'Ms 


now  doe  to  B.,  on  account  of  his  contract  with 
yon  for  dofang  the  masons^  and  carpenters*  woik 
o#,"Ac. 

SM^  that  defendant  having  made  pay- 
ments on  similar  certificates,  without  obrjeo- 
tien  to  their  form,  at  the  time  of  presentation, 
he  could  not  raise  tbe  objection  for  the  first 
time  on  the  trial,  that  they  were  insufficient 
it  was  to  be  presumed  ^tterefrom,  that  there 
had  been  a  substantial  compliance  with  the 
OMitraet^  and  that  B.  was  satisfied  therewith. 
N.  F.  Gem.  PI,  1857,  Bloodgood  v.  Ingoldsby, 
1  MiU^  888. 

817.  AroMtoofa net f toan.  Whenaaarehi- 
tect  nadertakes  to  superintend  tiie  eraotion  <xf 
a  building,  having  control  of  the  workawn  for 
that  purpose,  and  who  are  to  be  paid  in  in- 
stalments,  as  the  work  progresMs,  and  on  pto- 
duction  of  the  architect's  certificatea^^^if  he 
sufiers  a  defect  in  the  work  to  ^aas  tocorrsct- 
ed,  which  mHAbaaty  vigikmce  oonld  hate  pf«- 
vented,  he  nannnt  recover  for  Ws  s^vioes; 
-and  this,  notwithstanding  the  tet  that  Hie 
^m^eyer  liiiight  maintain  an  action  against 
the  contractors  to  recover  the  damages ;  alifl 
4Mioi|gh  his  employer  may  hate  aettied  ^tii 
such  oonlraelots,  in  foM,  after  the  arohiftsct 
had  T^fosed  to  giv«  tbem  the  certMcatfls  wMch 
the  contract  r«qaiffod  as  a  ccttdition  to  ^etr 
right  to  be  paid.  IT.  F.  Si^jmHot  Ot.,  1«57, 
Peterson  e.  EaWosb,  S  Beem.^  284. 

I  aa  aipluinanbtbrthaaala  ofnal 
the  vendor,  on  tendering  a  deed, 
and  oSaring  to  perfoim,  may  recover  tfaeiPiir»> 
cbase-money.  Supreme  Ct.^  Sp,  T.,  1868, 
Richards  o.  Edick,  17  Barb,,  260. 

As  to  performance  of  agreements  for  sale  of 
land,  consult,  also,  Ysndoik  and  Pxtbghabib. 


819.  AgraeBMiit  to  aaaign  Orsditola 
agreed  with  their  debtor  to  take  his  whole 
property,  with  specified  exceptions,  and  dis- 
charge him.  He  executed  aa  assignment,  but 
instead  of  tnmsferting  the  property  absolutely, 
it  was  in  the  usual  form  of  an  assignment  for 
benefit  <^  creditors,  reserving  any  surplus  to 
the  debtor  and  providing  for  tbe  compeoaation 
of  the  assignees.  Eeid,  that  the  assignment 
was  a  defNurtitfe  firom  Che  contract,  and  that 
its  execution  did  not  satisfy  the  creditors'  de- 
mands. Supreme  Ot.,  1848,  CHark  e.  Rowling, 
Hm  A  D,  Supp.,  105. 

820.  Oontraottoaaalgnpabenttobe  ob- 
tained.    A  contract  to  improve  machinery 
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and  obtain  a  patent  and  assign  it,  is  not  per- 
formed by  merely  obtaining  a  patent  for  al- 
leged improyements  and  assigning  it.  The 
party  who  agreed  to  take  the  assignment  and 
pay  therefor  may  show  that  the  pretended  im- 
provements were  worthless.  [18  Wend.,  385 ; 
19  Id.,  411.]  K  F.  Superior  Ct,  1858,  Mo- 
Dongall  «.  Fogg,  2  Bow,,  887. 

821.  Mortgage^of  patent  to  bo  obtained. 
Defendant  gave  a  mortgage  of  an  invention  of 
a  self-regnlating  gas-bnmer,  and  of  the  patent 
,when  obtained,  and  his  application  for  a  patent 
being  subsequently  refused,  he  applied  for  and 
obtained  two  separate  patents,  one  for  a  regu- 
lator and  the  other  for  an  improvement  in 
burners.  Eieldy  that  the  mortgagee  was  en- 
titled to  a  lien  on  the  two  patents.  Supr&me 
Ot,  Sp.  7.,  1854,  HoUins  v.  Mallard,  10  Hout. 
Pr,,M). 

822.  Artist  That  one  who  employs  an 
artist  to  paint  a  portrait  is  entitled  to  his  per- 
sonal skill,  and  cannot  be  required  to  accept  a 
painting  produced  by  another,  nor  a  poor 
likeness.  Francois  o.  Ocks,  2  B.  D.  SmUh^ 
417. 

823.  lAte  tender.  Tender  of  a  note  two 
years  after  the  time  when  it  should  have  been 
given,  and  after  suit  brought  for  not  giving  it, 
^ffeld^  too  late.  8upr«m  Gt.,  1808,  Ripley 
«.  Wardell,  1  Cai.,  175. 

824^  Performanoe  by  third  party.  A  su- 
percargo was  to  be  paid  by  certain  commis- 
sions on  the  proceeds  of  the  outward  and  also 
of  the  home  cargo ;  but,  being  taken  sick  on 
the  outward  voyage,  he  employed  others  in  hb 
place,  to  be  paid  out  of  his  own  commissions, 
and  he  died  on  the  home  voyage.  The  sub- 
stituted supercargoes  having  folly  performed 
the  duties, — Held,  that  the  representatives  of 
the  deceased  were  entitled  to  the  stipulated 
commissions.  [See  1  Pet,  157;  2  E^'s  L. 
Jour.,  859;  Jadg.  d'Oleron,  art.  7;  Oons.  de 
la  Mer,  ch.  129 ;  Ord.  L.  XIV.]  Ohano&ry, 
1817,  Gray  «.  Murray,  8  John$.  Oh.,  167. 

825.  The  owner  of  a  tavern  and  of  a^acent 
lots  agreed  with  a  raibroad  company  that  he 
would  convey  the  a^acent  lots  to  them,  and 
that  they  should  erect  a  station  thereon.  Be- 
fore performance  on  his  part,  the  lands  were 
sold  on  execution  against  him.  SM,  that  as 
he  could  not  perform  his  part  of  the  agreement, 
he  could  maintain  no  action  against  the  com- 
pany for  not  erecting  the  station,  although  the 
lots  had  beep  by  a  subsequent  purdiaser  con- 


veyed to  the  company.  Ni  F.  Superior  Ot^ 
1854^  Sayre  a,  N.  Y.  &  Harlem  B.  B.  Co.,  8 
Ihur,  64. 

826.  Retomofdaties.  Plaintiff  undertook 
to  obtain  a  return  from  the  treasury  depart- 
ment of  duties  illegally  exacted  from  defend- 
ants, for  which  he  was  to  receive  a  share. 
He  made  application  therefor,  and  it  was  de- 
nied. Held,  that  the  contract  was  at  an  end, 
and  the  fact  that  subsequentiy  defendants, 
without  his  advice  or  co-operation,  recovered 
the  duties  by  suit,  did  not  entitie  him  to  com- 
pensation, if.  F.  Superior  Ot,,  1854,  Satterlee 
e.  Jones,  8  Duer,  102. 

827.  BAode  of  payment  Where  there  is 
an  express  contract  for  a  particular  amount 
and  mode  of  compensation  for  services,  the 
party  cannot  waive  the  contract,  and  insist  on 
a  qucmtwn  meruit.  Supreme  Ot.,  1820,  Oham- 
plin  V.  Butier,  18  Johns,,  169. 

82a  Tender  of  goods  at  appraised  valneu 
An  agreement  to  receive  in  payment  of  a 
debt,  property  at  the  appraisal  of  two  persons 
named,  is  not  performed  on  the  debtor's  part 
by  tendering  the  property  at  the  appraisal  of 
any  other  than  both  those  named.  It  is  not 
sufficient  that  the  act  be  equivalent  Supreme 
Ct,,  1884,  Lamb  «.  Lathrop,  18  Wend,,  95. 

829.  8et-oS  S.  signed  a  writing,  by  which, 
for  value  received,  he  promised  to  paint  the 
house  of  L.  in  a  spedfied  manner,  and  B.  in- 
dorsed on  the  paper  a  promise  that  the  work 
should  be  executed  in  a  workmanlike  manner. 
In  an  action  of  assumpsit  by  S.  in  a  Justice's 
court  against  L.,  the  latter  pleaded  the  agree- 
ment by  way  of  set-ofE^  and  claimed  damages 
for  its  non-performance.  Held,  a  valid  con- 
tract between  S.  and  L.,  which  might  be  set 
off;  and  that  a  reftisal  to  allow  a  set-off  on 
the  ground  that  B.  was  the  real  party,  was 
error.  Supreme  Ot.,  1818,  Locke  o.  Smith,  10 
Johtu.,  250. 

880.  An  eoEeontory  oontraot  for  sale  of  a 
vessel, — Held,  to  be  unperformed,  so  that  titie 
did  not  pass.  Williams  «.  Ins.  Oo.  of  North 
America,  1  HilL,  845. 

831.  Delay  transfen  risk  to  party  in  de- 
ianlt  Defendants  having  undertaken  to  tow 
a  rafb  of  logs  with  their  steamboat,  delayed  for 
some  fourteen  hours  after  the  time  specified 
for  entering  on  the  performance  of  the  con- 
tract, and  the  delay  resulted  in  their  being 
overtaken  by  a  storm  which  destroyed  the 
raft.    HM,  that  they  were  liable.    Though 
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time  is  not  generallj  essential  if  there  is  a  per- 
formaiioe,  tb»  disregard  of  the  agreed  time 
threw  the  risk  on  defendants.  Supreme  Ct^ 
18S8,  Pttmalee  e.  Wilks,  22  Barb.,  689. 

a.  Effect  qf  Failure  to  Per/arm. 

832.  FdU  patemanoe  a  oonditton.  A. 
agreed  to  work  for  B.  ten  months,  and  spin 
jtrn,  at  so  much  a  ran; — BM,  thaJL  the  oon- 
tnet  was  entire,  and  performance  was  a  oon- 
didon  precedent  to  recoyery.*  Supreme  Ot.y 
1815,  IClCDan  «.  Vanderlip,  12  JohM.,  165. 

833i  SMinan'adaMrtlon.  A  seaman  signed 
shipping  articles,  engaging  not  to  absent  him- 
self fiom  the  yessel  without  leave,  until  the 
▼oyage  was  ended  and  the  yessel  discharged 
of  her  cargo,  under  penalty  of  forfeiting  his 
wigesL  On  arriyal  at  the  last  port  of  die- 
ehaige,  he  refused  to  remain  on  board  and 
asBst  in  diaoharging  the  cargo,  but  absented 
lumseU^  without  leave,  ffeld,  that  by  such 
desettioin,  he  had  forfeited  his  wages.  [12 
JdkDs.,  106;  18  Id^  94]  Supreme  Ot.,  1816, 
Webb  9.  Dnckingfield,  18  John».y  89b. 

884s.  PagmMDt  pro  tanfea  The  phuntiff 
igned  with  tiie  defendant  to  make  for  him  a 
quutitj  of  briok  for  a  specified  sum  per  thou- 
nnd,  which  tiie  defendant  agreed  to  pay  as 
teas  a  kUn  was  burned.  After  burning  one 
kih  he  reftised  to  go  on.  JBieldy  that  a  fiill 
pecfivmsnoe  was  not  a  condition  precedent  to 
hii  li^t  to  demand  payment;  but  that  as 
ioon  as  he  had  burned  a  kiln  he  was  entitled 
to  be  paid  therefor.  Defendant's  remedy  in 
such  ease  ia  by  recoupment,  or  a  cross-action. 
Supreme  Gt^  1856,  Snook  «.  Fries,  19  Barb., 
818;  8.  P.,  1885,  Sickels  e.  Pattison,  U 
r«uL,S57. 

8a&  Party  in  defiaalt  oannot  reoover. 
Where  a  party  enters  into  a  special  contract, 
aod,  haying  performed  part  of  it,  without  the 
agreauient  or  delknlt  of  the  other,  of  hia  own 
mere  yolition  abandons  the  further  perform- 
ance of  it,  he  cannot  maintain  an  action  on  an 
inq^ied  aaaumpsit  for  the  labor  actually  per- 
formed. [12  Johns.,  274»  166;  6  T.  R.,  820*; 
2  Mass.,  147;  7  Id.,  109;  10  Johns.,  86.]  Su- 
premu  CLj  1818,  Jennings  e.  Oamp,  18  Johne^ 
8i.  To  the  same  efEect  (1827)  is  Lantry  a. 
Parka,  8  Ona.,  68. 

836.  Beiaiilt  after  watvw.  After  de&ult 
ea  the  part  of  the  yeudor  of  lumber  in  not 


•  AppcoTod,  ao  If.  T.  (6  SmUk),  486. 


delivering  it  on  the  day  specified,-  the  pur- 
chaser agreed  with  him  that  the  contract 
should  be  considered  performed,  if  by  a  speci- 
fied time  he  deliyered  another  quantity  of  oak 
timber.  Within  the  specified  time  he  deliy- 
ered the  quantity,  counting,  howeyer,  as  oak, 
some  elm  timber,  which  the  purchaser  reject- 
ed. Heldy  tliat  the  yendor  could  not  recoyer 
for  the  timber  deliyered  under  either  agree 
ment.  [18  Wend,,  187;  18  Id.,  258;  16  Id., 
682.]  Supreme  Ct,  1848,  Paige  e.  Ott,  5  Den^ 
406;  and  see  Siokels  a.  Pattison,  14  Wmd^ 
257;  Mead  o.  Degolyer,  16  I^  682. 

837.  Party  not  bound  to  reoetve  ill  per- 
fonnanoe.  Where  a  party  contracts  witk 
another  to  do  work  for  him  in  a  particular 
manner,  or  in  accordance  with  a  prescribed 
pattern,  he  is  not  bound  to  accept  or  pay  for 
the  work,  xmless  it  is  done  as  called  for  by  the 
contract  K  T.  Oom.  Fl,  1858,  Neyille  •• 
Frost,  2  E.  D.  SmWi,  62. 

838.  A  party  may  retain,  without  com- 
pensation, the  benefits  of  a  partial  perform- 
ance, where,  from  the  nature  of  the  contract, 
he  must  reoeiye  such  benefits  in  adyance  of  a 
fall  performance,  and  by  its  terms  or  just  con- 
struction he  is  under  no  obligation  to  pay 
until  the  performance  is  complete.  Ot.  <^ 
Appeale,  1858,  Smith  a.  Bra4y,  17  IT.  T.  (8 
Smith),  178 ;  and  see  Pike  e.  Butier,  4  If.  F. 
(4  Oomet.),  860 ;  reyersing  8. 0.,  4  Barl^  650. 

839.  Bonding.  When  in  a  contract  for  the 
erection  of  a  building  upon  the  land  of  an- 
other, performance  is  to  precede  payment  and 
is  the  condition  thereof^  the  builder  haying 
substantially  failed  to  perform  according  to 
the  specifications  of  the  contract  on  his  part, 
can  recoyer  nothing  for  his  labor  and  mate- 
rials, notwithstanding  the  owner  has  chosen 
to  occupy  and  enjoy  the  erection.  [8  Taunt., 
62;  12  Johns.,  165;  18  Id.,  58, 94;  18  Wend., 
258;  18  Id.,  87;  5  Den.,  406;  40omst.,  860; 
5  Seld.,  98.]  Ct.  of  Appeals,  1858,  Smith  a. 
Brady,*  17  N.  Y.  (8  Smith),  178. 

840.  A  lease  contained  a  coyenant  that  if 
the  lessee  should  erect  on  the  premises  a  brick 
dwelling-house,  corresponding  in  height  to  the 
a^acent  building,  the  lessor  should  pay  its 
yalue  at  the  end  of  the  term.  The  lessee 
erected  a  brick  building  for  a  shop,  but  calcu- 


*  Compare,  to  the  contrary,  HayvBid  a.  Leonard, 
7  Piek.,  181;  Smith  «.  Congregational  Meeting- 
House,  8  /rf.,  178;  Britton  «.  Turner,  «  il?:  H,  481; 
whish  were  disapproved  in  the  oaaee  in  the  teit. 
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iMwd  for  being  oonyerted  into  a  dwelling  with- 
ont  M17  oonsiderabld  delay  or  expense,  but  it 
waa  not  of  the  stipolated  height  Ssld^  that 
in  the  abeenoe  of  fraud  or  walTor  on  the  part 
of  the  lessor  indndng  the  leeaee  to  depart  from 
the  terms  of  the  covenant,  the  lessee  oonid 
reooYer  aodmig  fm  the  building.  (H,  o/Ap- 
pMb,  18K^Pikee.B«tler,4Jir.  F.  (iOwMtX 
8M;  reversing  6.  0.,  4  jBMw,  650. 

Ml.  0ataftb«adiiig.  Fkintiffoontraoted 
with  deibndfliit  to  eonitmet  for  him  a  bnfldteg 
in  a  good,  Aa^M^  and  woitakanMke  manner, 
for  a  price  to  be  paid  (m  its  oompletiiNi;  bat 
he  bttllt  it  ao  nfiShDftUIy  thi^  the  walls  w^ere 
vnsafe,  and  coold  not  be  made  salb  withoat 
rebiiildhig  a  oonaiderable  portion,  and  deifend- 
ant  retaed  to  ttocept  the  work.  EM,  that 
plaiMffif  could  not  recover  any  thing.  [18 
Widld.,  187 ;  18  Jolms.,  94 ;  16  Wend.,  692;  4 
Ck>mst,S6a]  0tqfAppetiu,16B»,Tn!QmMk9, 
Ooming,0i\r.  K(5/SMtf.})M;  aftrming8.0^ 
14  Ba^.,  174. 

M2.  A.  BoM  and  deliverad  goods  to  B.,  to 
be  paid  for  in  servitisa,  whioh  B.  didy  tan* 
dered, bnt-wstpenot  aoceptod.  BM^^tmtA. 
oonid  «(itfet9otMr  for  the  goods.  StiprenuOt.^ 
1616,  Wnt«.  O^den,  18  Johns.,  66. 

863.  Abwaaoningaenttoe.  Plaintiff  agreed 
to  worlc  seven  monthi  for  defendant,  at  $10  a 
month,  nnless  one  or  the  other  shonld  become 
dissatisfled.  He  worked  six  months  and  a 
half,  and  then  left,  alleging  that  he  ¥ad  busi- 
ness to  attend  to.  A&2,  that  lie  conld  not 
rsoov«r.  {8  Oow.,  68.]  JSkif¥mne  Ct.^  1847, 
lionell  e.  Bams,  4  Dm.,  161. 

864.  BtootlDKi  «o  oontliiiia.  Where  one 
agrees  to  work  for  another  a  month,  and  if 
both  are  stfltod,  then  for  a  forther  dme,  he  is 
bonnd  to  elect  at  tiie  expiration  of  Che  month ; 
and  if  lie  continues  there  after,  he  osnnot,  with- 
out caase,  leave  the  service  before  the  end  of 
the  farther  time.  Sttprmne  Ct,,  1856,  Peters 
e.  Whitney,  68  Bwth.,  34. 

845.  ImpUad  dlaoliat«;6.  The  servant,  wi;tih 
the  knowledge  and  without  the  Assent  of  the 
employer,  left  his  service  before  the  expiration 
of  the  time  agreed,  and  the  employer  made  no 
attempt  to  compel  him  to  retom,  bnt  sabse- 
qnently  madeeome  payments  for  his  services. 
MM^  sufficient  evidence  that  the  servant  was 
discharged,  and  he  could  therefore  sne  for  the 
balance  of  his  wages,  for  the  time  of  his  actual 
service,  if.  F.  Superior  Ot,  (1842  ?),  Pelooze 
«.  Stewart,  1  K  F.  Leg,  Oh§.,  170. 


8.  Wxeu9e$f&r  Nanrper^formanee, 

846.  TmpnaribiHty.  Whrae  perfonaaBoe 
of  a  condition  is  rendered  imposdble  by  the 
act  of  God,  of  the  law,  or  of  the  other  party, 
the  party  is  eaBcased.  J3h  Mtf,  where  oae  for 
whose  appasiance  a  recognisance  was  given 
was  aiok  on  the  day,  and  contsmied  so  till  lie 
died.  [Ck).  Idtt,  606.]  Shpreme  Ot,,  1828, 
People  V.  Manniog,  B  Omo.,  297. 

M7.  S9  hM,  were  a  Mviag  aiumal  waa  re- 
plevied, and  'died  wMiont  tibe  owner's  fixilt, 
before  it  was  retuimd  to  him.**  1864,  Oar^ 
penter  a.  Steivens,  16  Wei^  689. 

Ma  S^  hM,  where  <tte  fbr  wfaoae  i^pear- 
ance  a  reeognieanoe  was  given  was  arveated 
and  aommitted  to  ja&lln  andther -eounty, moA 
confined  there  CQl  afour  tbe^.  (Oom^  IMg. 
€lond.L.,  6.]  t84A,  PM>ple  e.  Barti^  8  iS^ 
6T0. 

849.  Bo  hM,  Where  the  contreot  mm  for 
labor  on  a  pnbtto  work  aaihofiaed  by  statute, 
and  before  completion  the  statute  was  repeal- 
ed. Ct.  ^Appmti,  1660,  JoMB  «.  Ju^  4 
K  F.  (4  Ommt\  411. 

aea  SohM,  in  eaaeof  sickness  and  dealh 
of  contracting  party.  Bupnme  Ot.,  1866, 
Eshy  e.  North,  19  B&rk.,  841 ;  1867,  Wolfo  -e. 
IDowes,  M  M,  174,  666. 

881.  Aagal  ftmifwuiliilllj.  If  the  eo««. 
nant  be  within  ^m  nmge  of  poasftility,  how- 
ever absurd  tft  impfobable  it  may  be,  it  wlH 
be  upheld.  To  ecoOBe  nofr^perfoittiance,  it 
moat  appear  that  tiie  thi^g  to  be  done  eanaot 
by  any  means  be  aooomplisbed.  A  covenant 
to  secure  a  patent  in  JSngland,  is  not  nugatory 
because  existing  laws  of  En^^d  do  not  an- 
thoriaesnoh  patent  ^AfprsfiM  (TiK^  1868,  Beebe 
e.  Johnson,  19  FmuL,  600. 

861a.  A  stipulation  as  to  the  aots  of  a  third 
person,  is  not  nugatory  because  of  dMBculty  0t 
performance.  (^  <^ilj»pea&,  1856,  Blaeksmith 
e.  Fellows,  7  N,  F.  (8  8M.\  401.  Followed, 
1867,  People  e.  Dibble,  16  K.  F.  (3  BmiUk), 


852.  If  oonqdeta  parfbiaMUioe  is  rendered 
impossible  by  actof  the  law, — e,  g^  by  a'statute 
putting  on  -end  to  the  conti'aot,<— the  contraot- 
or  may  recover  for  the  work  aotiially  ^one,  at 
the  foU  prwes  agreed  >on.  [Oom.  on  Cont.^  60 ; 


«  Overraled,  N,  T,  Supmior  Ct.,  1860,  Suydsm  » 
Jenkins,  8  Stm4f.,  614,  fU. 
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10  Jdrns.,  86.]     CU  of  Appeals,  1850,  Jones  v. 
Jndd,  4  jr.  r.  (4  Oomat),  441.    . 

Sttb  Tb«  contract  rates  of  price  cannot  be 
ndnoed  Vy  proTiDg  that  the  portion  unfinish- 
ed would  be  more  expensive  in  its  nature 
thsD  tbe  portion  completed.  [21  Wend., 
M,]  lb. 

851  Fhe.  The  owner  of  a  flonring-miU 
^ned  to  "^take**  the  plamtiff*8  wheat,  whidh 
VIS  to  be  of  good  merchantable  quality,  and 
to  "give  him  one  barrel  of  superfine  flour,  at 
bis  odll,  for  every  four  bushels  and  thirty-six 
ponnda.**  Bdd^  a  sale  of  the  wheat,  and  that 
the  defendant  was  not  excused  from  deliver- 
ing the  floor,  bj  the  destruction  of  the' mill 
sod  wheat  by  accidental  flre.  Ot,  o/Appeah, 
1849,  Korton  e.  Woodruff;  2  ^.  F.  (2  Oomt\ 
158 ;  affirming  8. 0.,  9ub,  tuym.  Baker  «.  Wood- 
r4  2  Barb.,  520. 

8SS.  noodi.  Defendants  agreed  to  trans* 
port  merchandise  from  New  Tork,  and  deliver 
it  tt  Independence,  in  Ifiesouri,  within  a  speci- 
fied time.  Meld,  that  the  fact  that  a  public 
caul,  on  which  they  intended  to  transport 
the  goods  for  a  portion  of  the  distance,  was 
radered  impassable  by  an  unusual  freshet, 
sod  that  tliia  oooaaioned  the  detention,  was 
wit  in  excuse  for  the  non-performance.  Ot. 
0fAfpnUy  1854,  Harmony  «.  Bingham,  12 
iT.  7.  (2  Kem.}y  99 ;  and  see  Beebe  v.  John- 
too,  19  Wend.,  500. 

tt&  WoknuMi  If  the  ftill  performance 
is  prevented  by  the  sickness  of  the  party,  or 
sny  nmilar  inability,  which  does  not  imply  or 
involve  Ms  own  &ult,  he  may  recover  for 
what  he  has  done,  on  a  guantwn  meruit. 
\hn.  on  Oontr^  554;  11  Mete.,  440;  Story 
on  Cont,  S  668 ;  4  Oomst,  412 ;  10  Johns., 
».]  S^sinme  Ot,,  1856,  Fahy  «.  North,  19 
Bmh.,  841.  To  the  same  effect  [citing,  also, 
8  Gow^  997 ;  Co.  Utt,  206 ;  12  Wend.,  589], 
Wolfr  f .  Howea,  24  Barh.,*  174,  666. 

887.  In  BQch  case  the  compldnt  may  be  on 
tbe  fventeffs  m$ruit.  It  may  be  exp^ent, 
bat  is  not  neoeesary,  to  set  forth  the  special 
contract,  and  the  excuse  for  its  breach.  The 
oontraot  and  the  excuse  could  be  shown  un- 
der the  common  counts.  Supreme  Ot.,  1857, 
Wolfe  t.  Howea,*  24  Barh.,  174,  666. 

868L  OOnr  to  ratnm  after  alokneM.  After 
the  plattttiira  alokness,  and  as  soon  as  he  was 
•Ue  lo  resume  regular  labor,  he  offered  to 


•  Aflrm^d,  8.  C,  90  M  r.  (6  SmUh),  197. 
Vol.  n.— 7 


defendant  to  go  on  and  work  his  lime  out  un- 
der the  contract,  and  the  defendant  refused, 
unless  plaintiff  would  submit  to  a  claim  of 
damages  for  time  lost  by  his  sickness.  Held, 
that  by  this  refua^  plaintiff  was  absolved 
from  any  obligation  to  continue  his  labor,  and 
was  entitled  to  be  paid  for  his  services  per- 
formed before  his  sickness.  Supreme  Ot.,  1855 
Fahy  «.  North,  19  Bai^.,  841. 

859.  Perfonnanoe  prevented  by  other 
party.  Under  a  charter-party  giving  the  de- 
fendant's supercargo  the  right  to  detain  the 
vessel  at  pleasure,  he  directed  a  deviation ; — 
Beld,  that  the  acts  of  the  defendant  having 
prevented  performance,  he  could  not  take  ad- 
vantage of  such  non-performance.  [8  Johns., 
581.]  IT.  7.  Superior  Ot.,  1829,  Higgins  v. 
Boloman,  2  BdU,  482. 

8G0.  Where  the  employer,  by  directing  a 
change  in  the  mode  of  working,  prevents  per- 
formance by  the  day,  the  builder  bdng  ready 
and  willing  to  perform,  it  is  equivalent  to  per- 
formance. [8  Johns.,  581.]  If.  Y.  Superior 
Ot.,  1829,  Famham  «.  Roes,  2  EaU,  167. 

As  to  the  rules  peculiar  to  particular  con- 
tracts, or  contracts  made  by  persons  of  par^ 
ticuUir  classes,  see  the  various  titles  referred 
to,  miprdk,  5,  22. 

VnL   ItfODIFIOATIOK. 

861.  AH  verbal  oontraotis»  made  at  or 
before  the  sale,  must  be  considered  as  merged 
in  the  deed  of  conveyance  and  the  covenanta 
contained  ther^n  for  the  protection  of  the  title 
of  the  grantee.  The  nature  and  extent  of  the 
grantor's  liability  must  depend  upon  the  cov- 
enants in  .the  deed  itself.  Ot.  of  Erron,  1842, 
Hunt  0.  Amidon,  4  JTtO,  845. 

862.  It  seeme,  that  the  same  rule  must  pre- 
vail in  equity.  Miller  e.  Avery,  2  Barb.  Oh., 
582. 

863.  Though  evidence  of  a  prior  or  contem- 
poraneous parol  agreement,  respecting  the  pay- 
ment of  a  note,  inconsistent  with  the  terms  of 
the  note,  will  not  be  received ;  yet  such  an 
agreement,  when  completely  performed  and 
accepted,  constitutes  a  good  defence  to  an 
action  on  the  note.  Supreme  Ot.,  1844, 
Bank  of  Lyons  «.  Demmon,  JBUl  A  D.  Supp., 
898. 

864.  Verbal  limitation  of  written  order. 
The  defendant,  in  writing,  directed  the  plain- 
tiff to  gild  picture-frames,  delivered  and  to  be 
delivered,  and  sent  them  to  the  plaintiff  for 
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that  purpose ; — Eeld^  that  plaintiff  might  re- 
cover the  fair  value  of  gilding  all  the  frames 
delivered  to  him  bj  defendant,  notwithstand- 
ing that  defendant,  on  giving  the  written  or- 
der, verbally  stated  to  the  plaintiff^s  clerk 
that  the  work  done  must  not  exceed  $200, 
this  statement  not  appearing  to  have  been 
communicated  to  the  plaintiff.  JV.  T.  Com! 
PI,  1855,  Hooper  «.  Taylor,  4  E,  B,  Smith, 
486. 

865.  A  parol  promise  made  after  the  ex- 
ecution of  the  written  one,  though  in  connec- 
tion with  it,  is  not  merged  in  the  written  one. 
Supreme  Gt.,  1884,  Brewster  o.  Countryman, 
12  Wend,,  446. 

866.  Merger  of  prior,  in  aubeeqaent  con- 
traot.  Several  days  after  the  execution  of  a 
memorandum  of  agreement  for  the  chartering 
of  a  vessel  for  a  voyage  from  Baltimore,  the 
parties  executed  a  charter-party  pursuant 
thereto,  which  they  dated  back  as  of  the  day 
of  the  agreement.  The  agreement  provided 
that  the  vessel  should  proceed  from  Boston, 
where  she  then  was,  to  Baltimore,  without 
delay;  but  the  charter-party,  though  it  stated 
that  the  vessel  was  at  Boston,  contained  no 
stipulation  as  to  when  she  should  leave  there 
or  be  at  Baltimore.  In  an  action  brought 
upon  the  agreement  contained  in  the  memo- 
randum, that  the  yessel  should  proceed  from 
Boston  to  Baltimore  without  delay,  claiming 
damages  by  reason  of  her  delay  at  Boston 
for  repairs; — Heliy  that  the  agreement  was 
merged  in  the  charter-party,  and  the  latter 
not  having  been  ezeoated  in  performance  of  a 
separable  portion  of  the  memorandum,  but  in 
terms  and  legal  effect  purporting  to  cover  the 
whole  subject-matter  of  the]  memorandum, 
the  plaintiff  could  not  recover  on  the  pro- 
vision in  the  agreement  which  was  omitted 
from  the  charter-party.  Ot,  tfAppeaU,  1855, 
Benard  «.  Sampson,  12  K  F.  (2  Kern,),  561 ; 
affirming  S.  C,  2  Duer,  285. 

867.  Exo^ptiona.  The  rule  that  a  written 
contract  executed  between  parties  supersedes 
all  their  prior  negotiations  and  agreements 
upon  the  same  subject,  is  not  applicable  where 
the  last  contract  covers  only  a  part  of  the 
subjects  embraced  in  the  prior  one.  Where, 
for  example,  one  contracts,  for  a  specified  con- 
sideration, to  convey  land  at  a  future  time, 
and  to  do,  at  a  still  later  period,  other  acts  for 
the  benefit  of  the  other  contracting  party,— or 
where  the  contract  is  for  a  series  of  acts  to  be 


performed  at  successive  periods, — ^the  prior 
contract  is  superseded  only  as  to  such  of  its 
provisions  &  are  covered  by  the  conveyance 
made  pursuant  to  its  terms.  The  agreement 
remains  in  fall  force  as  to  all  its  other  pro- 
visions. Ot,  of  Appedli,  1858,  Witbeck  o. 
Waine,  16  iT.F.  (2  Smith),  582. 

86a  A  deed  executed  in  pursuance  of  a 
contract  to  convey,  and  also  to  do  other  acts, 
— Eeld,  not  a  merger  of  the  conti-act.  The 
question  of  such  a  merger  is  a  question  of  the 
intention  of  the  parlies,  to  be  gathered  from 
the  entire  contents  of  both  instruments.  Su- 
preme Ct.,  1858,  Atwood  v.  Norton,  27  Barb., 
688. 

869.  Assignment  not  to  merge  agreement. 
Plaintiff  agreed,  in  writing,  to  sell  his  store 
and  lease  to  defendant,  reserving  use  of  a  por- 
tion of  the  store  until  May  following,  for  a 
price  to  be  subsequently  agreed  on.  A  few 
days  afterwards,  in  pursuance  of  the  agree- 
ment, he  gave  defendant  an  assignment  with 
warranty,  not  mentioning  the  reserved  right. 
ffeld,  that  the  agreement  as  to  the  reserva- 
tion was  not  extinguished  by  the  assignment. 
2^.  r.  Superior  Ct.,  1852,  Beman  v.  Green,  1 
Ihier,  882. 

870.  Void  contiaot  A  valid  contract  is 
not  affected  by  a  subsequent  agreement  which 
is  void  by  the  statute  of  frauds.  Supreme  Ct.^ 
1818,  Hasbrouck  o.  Tappen,  15  Johnt.,  200. 

871.  Indoraing  release.  A.  covenanted 
with  B.  and  0.,  to  do  a  certain  act  by  a  certain 
day,  and  after  that  day  one  of  the  covenantors, 
by  writing  under  seal,  indorsed  upon  the  origi- 
nal agreement  a  release  from  the  performance 
within  the  time  mentioned,  and  an  extension 
of  the  time  of  performance,  ffeld,  that  such 
release  was  a  bar  to  an  action  for  non-perform- 
ance by  the  day  first  mentioned.  It  is  no  ob- 
jection  to  such  release  that  it  was  indorsed 
and  remained  after  the  execution  with  the 
covenantee ;  for  if  a  delivery  was  necessary, 
it  may  be  presumed  that  it  was  delivered,  and 
that  it  remained  with  the  covenantee  by  the 
consent  of  the  other  party.  Supreme  Ct,^ 
1817,  Fitch  0.  Forman,  l^Johru,,  172. 

872.  No  parol  assent  or  silent  aoquies* 
oenoe  can  destroy  the  effect  of  an  express 
condition  in  a  deed.  [Shep.  Tonchs.,  117.] 
Supreme  Ct,,  1799,  Jackson  v.  Oryaler,  1  t/bAns. 
Ca$.,  125. 

873.  Before  breaoh.  A  covenant  under 
seal  cannot  be  discharged  by  a  parol  agree- 
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nwit  before  bnilush.  [1  Taunt.,  427.]  5ti- 
jvOTM  Ct,  1888,  Baydam  «.  Jonea,  10  Wend^ 
180. 

fl74.  A  naled  Executory  contract  cannot  be 
released  or  rescinded  by  a  parol  executory 
coatnct  Supreme  Gt^  1884,  Delacroix  v. 
BoIUey,  IS  Wend.,  71. 

875.  .After  breaoh.  Tbe  plaintiflEs  made  a 
sealed  agreement  with  the  defendant  and  an- 
other, to  perform'  certain  work,  under  a  pen- 
ahj  in  case  of  default;  and  afterwards  re- 
Adng  to  c<»Dplete  it,  the  defendant,  by  parol, 
rcleaaed  them  from  a  further  performance,  he 
promising  them,  that  if  they  would  go  on  and 
eonplete  the  work,  he  would  pay  them  for 
thdr  labor  by  the  day.  Eeld,  that  the  promise 
euuaUtuted  a  yatid  contract,  binding  on  the 
detedant,  and  that  the  plaintiff  might  re- 
cover onder  the  new  agreement  Supreme  Ot.>t 
1817,  Lsttimore  e.  Harsen,*  1^  Johns.,  880. 

8T€L  A  sealed  agreement  may  be  rescinded 
b?  an  exeoated  parol  agreement.  Supreme 
€U  1887,  Dearborn  e.  Gross,*  7  Cew^  48. 

8T7.  After  the  breach  of  a  sealed  contract, 
the  parties  may  discharge  any  liability  upon 
it  by  entering  into  a  new  agreement  relating 
to  the  same  anlject-matter,  which  new  agree- 
ment is  a  yaUd  contract,  founded  upon  a  suf- 
fideat  consideration.  [14  Johns.,  880;  7 
Cow^  47;  Oieenl.  on  Brid.,  §  808.]  K  T. 
Septinor  Ci^  1866,  Townsend  e.  Empire  Stone- 
dresBing  Co.,  6  2>iMr,  808.  To  the  same  effect 
ii  Delaeroix  v.  Bulkley  {Supreme  Ot.,  1884), 
ItWemL.n. 

89&  HajBCuUJiy  oontoaot.  A  sealed  agree- 
ment cannot  be  modified  by  a  simple  executory 
eootraet  pOWend.,180;  11  Id.,28;  18  Id., 
71 ;  1  FhiL  £7.,  668;  8  Bam.  &  Oress.,  179; 
8  EMt,  844,  846;  6  Halst,  827;  8  Blackf., 
858^  8S7;  Shep.  Touch.,  896,  ch.  89;  and 
qnafifying  Lattimore.e.  Harsen,  14  Johns., 
880;  Dearborn  e.  Gross,  7  Oow.,  48.]  Su- 
preme  CL,  1889,  Allen  e.  Jaquish,  21  Wend,, 
638.  And  see  Gohtxsbion  of  JtmaiONT, 
27,88. 

879.  But  a  simple  agreement  may  have 
effsct  as  a  sorrender  of  a  sealed  lease.    lb. 

880.  A  iobsequent  executory  contract,  in 
order  to  operate  as  a  defeasance  or  modifica- 


^  That  thsM  oiMs  are  not  snstaiiuibie  on  the  idea 
thas  a  ■— ltd  oontract  may  be  modified  by  an  ixscu- 
terff  psFoi  contract,  tee  Allen  v.  Jaqaiih,  21  W«nd.^ 
<»;  Eddy  t.  Oravee,  S$  Id,,  82. 


tion  of  a  previous  contract  by  specialty,  though 
that  be  executory,  must  itself  be  under  seal, 
whether  it  have  a  consideration  or  not,  and 
whether  it  be  made  before  or  after  a  breach  of 
the  previous  contract.  Supreme  Ot.,  1880, 
Eddy  V.  Graves,  28  Wend.,  82. 
I  881.  The  time  of  perfonning  a  simple 
written  contract  may  be  enlarged  by  parol. 
Supreme  Ot,  1799,  Keating  v.  Price,  1  Johne. 
Cos.,  22. 

882.  The  time  for  performing  the  condition 
of  a  bond  may  be  enlarged,  or  the  farther  per- 
formance may  be  waived  by  the  obligee  by 
parol;  for  he  who  prevents  a  thing  being 
done  cannot  avail  himself  of  non-performance. 
[1  Roll.  Abr.,  468,  pi.  6 ;  Year  B.,  2  Hen.  VL, 
87.]  Supreme  Ot,  1808,  Fleming  e.  Gilbert, 
8  Johns.,  628. 

883.  It  is  competent  for  the  parties  on  the 
expiration  of  a  sealed  contract  to  enlarge  the 
time  for  performance  by  parol.  This  is  not 
an  alteration  of  the  original  contract  [8 
Johns.,  628;  1  Barb.,  827.]  Supreme  Ot., 
1862,  Esmond  0.  Van  Benschoten,  12  Barb., 
866.  Followed,  1866,  Olark  e.  Dales,  20  Id., 
42;  Stone  v.  Sprague,  Id.,  609. 

884.  Where  a  written  contract  is  silent  as 
to  the  time  of  performance,  the  time  may  be 
limited  by  a  subsequent  oral  agreement.  Su^ 
prems  Ot.,  1868,  Davis  e.  Talcott,  14  Barb., 
611. 

885.  Even  upon  a  contract  under  seal  fixing 
a  period  for  performance,  that  period  may  be 
extended  by  a  parol  agreement  jV.  T,  Supe- 
rior Ot.,  1866,  Flynn  v.  McEeon,  6  Buer,  208. 

886.  A  now  oonalderatlon  is  not  necessary 
to  give  validity  to  an  agreement  to  extend  the 
time ;  the  waiver  is  enough  for  that  purpose. 
[14  Serg.  A  R.,  241.]  The  effect  of  such 
enlargement  is  to  substitute  and  adopt  the 
extended  time  for  the  time  specified  in  the 
original  contract.  It  then  stands  as  a  new 
agreement,  wherein  tbe  mutual  promises  fdr- 
nish  a  good  consideration.  [6  East,  189, 198 ; 
16  Johns.,  200.]  Supreme  Ot.,  1866,  Olark  v. 
Dales,  20  Barb.,  42. 

887.  Parol  enlargement  oftime  no  waiver. 
Though  the  parol  enlargement  of  the  time  of 
performance  set  by  a  sealed  instrument  is  good 
[8  Johns.,  628;  1  Barb.,  827],  if  it  was  made 
at  the  instance  and  for  the  benefit  of  the  de- 
fendant it  is  not  a  waiver  of  his  agreement  to 
pay  liquidated  damages  in  case  of  non-per- 
formance.   [15  Johns,  200;  7 Oow.,  48.]    St^- 
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premB  Ct^  1802,  Esmoiid  «.  Van  Bensehot^ 
12  Ba/rb^  866. 

888L  Where  the  plaintiff  fiuls  to  perform  bj 
the  day  fixed,  the  defendant's  oooaenting  to  hia 
going  on  and  completing  the  contract  after- 
wards is  no  waiyer  of  the  right  to  reoonp  his 
damages  for  the  deUy.  [14  Wend^  S57;  22 
Id.,  165;  24  Id^  69;  8  Hill,  171;  20  Wend^ 
51 ;  1  Cr.  &  Mees^  882;  Id^  84D.]  Supreme 
Ct,  1848,  Barber  e.  Boee,  5  HiU,  76. 

889.  AiULUatJop.  An  enlargement  of  the 
time  to  award  implies  a  new  snbmiasion,  and 
the  action  shonld  be  upon  the  new  agreement 
[9  Johns.,  115.]  jV.  T.  Superior  Gt^  1829, 
Myers  «.  Dizon,  2  BaXL,  456. 

890.  Forbeaiing  to  paj.  A  parol  agree- 
ment between  the  parties  to  a  promisaoiy  note, 
made  after  the  same  becomes  due,  to  extend 
the  time  of  payment,  is  not  valid.  The  debt- 
or's promise  to  keep  the  principal  nntil  a  fu- 
ture day  mentioned,  and  pay  the  same  with 
interest  on  that  day,  is  no  consideration  for 
the  holder's  promise  to  extend  the  time  of 
payment  nntil  that  day  mentioned,  and  is  not 
yalid,  either  npon  the  prindples  applicable  to 
cases  of  forbearance  to  sue,  or  on  the  groond 
of  accord  and  satisfaction.  Supreme  Gt^\&6l^ 
Kellogg  9.  Olmsted,  28  Bafb^  96. 

891.  DetextBg  delivwy.  Where  the  pur- 
chaser of  goods  nnd^  a  written  agreement 
promised  orally  that,  if  the  seUers  would  defer 
delivery,  he  would  be  responsible  for  any  ex- 
pense or  damage  they  might  sustain  by  the  de- 
lay \—RM^  that  this  was  a  valid  agreement^ 
under  which  the  sell^  might  recover  expenses 
of  storage,  te.,  incurred  during  the  delay.  JT. 
r.  (]em.Fl^  1857,  Oiguerre  «.  LuUng,  1 ITUC, 
888. 

892.  FUoA  If  the  agreement  does  not  spe- 
cify the  place  of  performance,  it  is  competent 
for  the  parties,  subsequently,  to  appoint  a  place 
by  parol  for  that  purpose.  Supreme  Ot,^  1826, 
Franchot «.  Leach,  5  Oow^  606 ;  1852,  E^ond 
V.  Van  Benschoten,  12  Ba/rb,^  866. 

893.  A ImlldiDg  contract  required  the  con- 
tractor not  only  to  do  the  work  mentioned  in 
the  specifications,  but  also  to  conform  to  any 
deviation,  alterations,  additions,  or  omissions 
the  owner  might  desire,  and  the  same  were 
not  to  affect  or  make  void  the  contract,  but 
to  be  added  or  deducted  from  the  amount  of 
the  contract,  as  the  case  might  require.  The 
contractor  was  directed  by  the  owner  not  to 
do  certain  parts  of  the  work  according  to  the 


contract,  bnt  that  if  he  would  do  some  work 
in  the  building  not  particularixed  in  the  speci- 
fieationa,  that  should  be  in  lieu  of  other  work 
which,  by  the  terms  of  the  contract,  must  be 
done  to  entitle  the  contractor  to  payment,  and 
that  he  (the  owner)  would  thereupon  make 
the  payment  HM^  that  this  had  no  effect 
upon  the  sealed  covenant  by  which  the  terma 
and  times  of  payment  were  fixed.  An  agree- 
m«it  <tf  this  deecription  cannot  be  altered  by 
pard,  unless  the  parol  contract  be  upon  suffi- 
cient consideration,  and  be  executed.  N,  Y. 
Com,  PL,  1858,  Tinker  e.  Geraghty,  1  RD. 
Smith,  9Sfr.       . 

894.  A  building  contract  provided  that  the 
owner  might  direct  deviatioBS  from  the  ^eci- 
fication,  and  that  he  should  pay  a  fiur  price 
for  extra  work  and  materials  which  he  should 
order  in  writing.  Meld,  that  he  was  bound 
to  pay  for  such  work,  &c^  ordered  by  him 
<Nrally.  It  was  competent  for  him  to  waive 
the  provision  requiring  a  written  order,  and 
the  waiver  might  be  oraL  Supreme  Ot.,lS4S^ 
Smith  e.  Gugerty,  4  Bar^^  614. 

895.  l^eeL-w  reaarved  to  modify.  If  the 
contract  gives  the  employer  a  right  to  change 
the  forms  and  dimensions  or  the  materials  of 
the  work,  he  may  make  such  changed  good 
fidth,  and  the  contractor  cannot  be  «ititled 
to  more  than  the  contract  compensation  ac- 
cording to  the  schedule  of  prices,  though 
the  change  increases  the  quantity  of  difficult 
work  and  diminishes  the  more  profitable.  Bat 
such  a  provision  does  not  authorize  him  to 
stop  the  work  in  an  unfinished  state,  and  thus 
arbitrarily  annul  the  contract  Ct.  ofAppeaU, 
1850,  Olark  e.  Mayor,  Ac,,  of  New  York,  4  JT. 
r.  (4  Comet,),  888;  reversing  S.  0.,  8  Barh^y 
288. 

896.  ProvUon  reqidriiig  modifioation  to 
be  in  wxitiiii^  A  contract  of  sale  of  real 
property  forbid  the  purchaser  to  cut  timber 
for  sale,  without  the  vendor's  consent  fn  wri- 
ting. The  vendor  gave  an  oral  license,  and 
the  purchaser  cut  the  timber  before  revoca- 
tion. Held,  that  the  executed  license  was  a 
defence  in  trover  or  trespass.  Ct,  ofAppeaUy 
1852,  Pierrepont  e.  Barnard,  6  JST,  T.  (2  Seld.)^ 
279;  reversing  S.  0.,  5  Barb,,  864. 

897.  Indepeodent  parol  agreement  It  is 
competent  for  landlord  and  tenant,  during  a 
tenancy  created  by  writing,  or  even  by  deed 
under  seal,  to  enter  into  an  independent  parol 
agreement  in  relation  to  repMring  the  prem- 
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m^  npoB  a  •nffioieiit  oonsidention,  and  tnoh 
«B  agraement  may  be  proyed  by  parol  I^.  F. 
Cm.  Pi,  1868,  Poet  e.  Yetter,  8  JS.  D.  BmW^ 

88a  By  the  terms  of  a  lease  the  tenant 
was  bomd  to  repair,  but  the  landlord,  after 
the  leise^  Tolimtuily  made  alterations,  which 
proved  deleetiTe ;  and  on  a  threat  of  tiie  ten- 
aat  to  bring  an  action  against  him,  he  agreed 
t&at  the  tenant  n^ght  repair,  and  that  he 
would  pay  therefor.  EM^  that  the  agree- 
nent,  idthongh  by  parol,  was  valid.  iT.  F. 
Om.  PL,  18W,  Oettinger  e.  Levy,  4  E.  D. 
AMtil,28a 

888L  Hriaaae  by  one  of  two  parties.  A 
niesee  of  the  parties  of  the  one  part  of  a 
eoBtraet  nnder  seal  to  perform  certain  work, 
from  a  farther  performance,  although  snch  re- 
kMS  is  made  by  one  only  of  the  parties  of  the 
4)tber  part,  and  by  parol,  is  valid.*  SuiprmM 
CL,  1817,  Lattimore  e.  Harsen,  14  Johm.^  880. 

90a  iMlolas  of  copartnenhlp  provided 
tbat  when  B.  put  in  as  mncb  as  A.,  the  part- 
ocrriiip  should  begin.  They  put  in  unequal 
wDBi  and  a  store  was  hired,  fitted  up,  goods 
fvrdiased,  the  store  opened,  and  the  business 
of  Hlfing  commenced.  HM^  a  waiver  of  the 
filenl  performance  of  the  agreement  in  this 
pnticailar.  ilT.  F.  Obm.  PZ.,  1858,  Azel  e.  Betz, 
S£2>.iamtA)188. 

SQL  Cdvenant  In  restraint  of  trada  N., 
on  sdfing  a  newspaper  establishment  to  T.  dc 
W^  covenanted  not  to  write  for,  or  conduct 
say  other  paper  in  the  vicinity  for  a  certain 
time.  He  afterwards  repurchased  T.*s  moiety 
of  the  estabRshment.  SM^  that  this  worked 
an  extingnishment  of  the  covenant,  and  that 
it  WIS  not  revived  by  K's  selling  out  again 
to  W.    F.  Cham.  Ot^  1888,  Noah  e.  Webb,  1 

908.  Depailuie  by  request  Where  work 
is  done  under  a  contract,  the  speoiiications  of 
vUch  are  departed  from  by  direction  of  the 
Mndaats,  such  a  departure  excuses  perform- 
soce  within  the  time  limited  by  the  contract, 
and  the  obligation  thereaftidr  is  to  complete 
tbe  work  within  a  reasonable  time.  K  F. 
(%M.  PL,  1868,  Green  e.  Haines,  1  HtU.,  854. 

908L  —  by  assent.  If  the  owner  permits 
the  bnilder  to  proceed  with  the  work  after 
tiie  espintion  of  the  contract  time,  without 


•  That  thk  point  was  decided  in  the  ease,  see 
Dtarbom  «.  Croea,  7  Onr.,  48. 


objecting  to  the  delay,  he  waives  it  Supreme 
Gt.^  1848,  Smith  v.  Ougerty,  4  Ba/rb.^  614 ;  and 
see  Mayor,  ^,  of  New  York  e.  Butler,  1 
Id^  825. 

904.  Though  a  contract  require  a  certificate 
of  a  third  party  as  a  condition  of  payment,  if 
the  party  wuves  the  matters  to  which  the 
certificate  is  required,  the  certificate  is  in  so 
fur  dispensed  with.  [8  Johns.,  528.]  Supreme 
Ct,,  1848,  Smith  v.  Gugerty,  i  Barb.,  614. 

905.  The  plaintiff  said  that  if  defendant 
would  perform  his  contract,  he  would  take  no 
advantage  of  its  not  being  done  on  the  precise 
day.  ffeldy  not  an  agreement  to  extend  the 
time,  and  no  wiuver  ef  a  covenant  for  dama- 
ges for  non-performance.  Supreme  Ot,^  1818, 
Hasbrouck  v.  Tappen,  15  Jb^Tis.,  200. 

906.  The  mere  extension  of  the  time  of 
performance,  waives  nothing  but  the  time  of 
performance.    [5  East,  198.]    lb. 

907.  By  nei^t.  That  an  agreement  in  a 
charter-party  to  pay  for  freight  of  coal  so 
much  per  chaldron  of  thirty  cwt.,  the  coal  to 
be  measured  at  the  mines,  is  waived  as  to  the 
measuring  at  the  mines,  by  the  neglect  of  the 
charterer's  agent  there  to  have  the  measure- 
ment made  before  loading.  Ward  o.  Whitney, 
8  SanSf,^  899 ;  affirmed  on  other  grounds,  S. 
CSjV.F.  (4  5ijW.),442. 

9061  On  buying  a  patent  for  an  invention, 
the  purchaser  agreed  with  the  seller  that  i^ 
after  a  thorough  trial  for  nine  months,  he 
should  find  it  useless  or  unprofitable,  he  might 
reassign  it,  and  the  seller  would  refund  the 
consideration.  The  seller  afterwards  volun- 
tarily promised  to  ftimish  him  with  patterns 
to  enable  him  to  test  its  value,  but  neglected 
to  do  so,  whereby  the  purchaser  was  prevented 
from  testing  it,  and  the  seller  subsequentiy  ac- 
cepted from  him  a  reassignment,  which  recited 
this  as  a  reason  why  the  trial  had  not  been 
made.  EMy  that  the  seller  had  waived  the 
trial  by  accepting  the  reassignment,  and  was 
bound  to  refund  the  consideration.  CU  of  Ap- 
peals, 1852,  Young  e.  Hunter,  62^:  F.  (2  SeU.) 
208. 

909.  Omission  to  objeot  Under  an  agree- 
ment to  pot  up  hot-air  furnaces,  a  stipulation 
for  a  cold-air  register  in  the  base  of  the  build- 
ing,—j5ii2e2,  waived  by  using  a  furnace  three 
months,  without  objection  to  the  omission  to 
put  in  the  register.  Supreme  Cft.,  1855,  Bris- 
tol e.  Tracy,  21  Barb,,  286. 

910.  If  a  party  waive  a  condition  precedent 
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In  his  agreement  by  entering  npon  perform- 
ance, he  cannot  set  np  breach  of  the  condition 
as  a  bar  to  an  action  for  onfaithfnl  perform- 
ance. Supr&ms  Ct,y  1885,  Betts  «.  Ferine,  14 
Wend,^  219. 

911.  Sabseqaent  inoorporation  of  prom- 
isors.  The  officers  of  a  church,  which  was 
not  incorporated,  made  an  agreement  with  the 
minister  for  the  payment  of  his  salary;  the 
church  was  afterwards  incorporated,  he  being 
a  party  to  the  act  of  incorporation,  and  from 
time  to  time  he  received  his  salary  from  the 
officers  of  the  church  for  the  time  being,  and 
charged  his  salary  to  the  corporation ; — Heldy 
that  the  original  agreement  was  waived,  and 
the  individual  officers,  who  were  parties  to  it, 
were  not  liable.  Sfupreme  Ct,^  1810,  Van 
Yiieden  v.  Welles,  6  Johns.^  85. 

912.  Aasigsiinent.  An  agreement  by  a 
creditor  to  take,  from  his  debtor,  stock  in  an 
incorporated  company  at  its  par  value,  and  to 
appropriate  the  sadie,  on  account  of  the  debt 
due  the  creditor,^-construed  as  relating  exclu- 
sively to  the  unsecured  portion  of  the  debt, 
and  extinguished  by  the  assignment  of  that 
debt  to  a  third  person  with  the  i^ent  of  the 
debtor;  if  not  extinguished, — JETeld^  to  have 
followed  the  debt,  and  its  performance  to  have 
devolved  on  the  assignee.  Haggerty  v.  Allaire 
Works,  5  Saruif.,  280. 

9ia  latennecliate  voyage.  By  a  sealed 
charter-party,  A.  let  his  vessel  to  B.,  for  spe- 
cified trips,  and  they  were  all  performed,  but 
an  additional  intermediate  one  was  also  under- 
taken at  the  request  of  B.*s  agent  or  super- 
cargo, and  paid  for  by  him ; — ffeld^  that  the 
additional  trip  was  not  a  deviation  which 
would  absolve  B.  from  his  contract.  Supreme 
Ot,^  1881,  Solomon  v.  Higgins,  6  Wend.,  425. 

914.  Reooveiy  for  part  perfomianoe.  If 
there  be  a  special  agreement,  though  it  be 
sealed,  to  do  work,  and  the  work  be  done  with 
the  assent  of  the  other  party,  but  not  pursuant 
to  such  agreement,  either  in  point  of  time,  or 
any  other  respect,  the  party  performing  the 
work  can  recover  upon  the  common  counts.* 
Supreme  CUy  1818,  linningdale  v.  Livingston, 
10  Johns,,  86. 

915.  Diaability.  Where  the  law  creates  a 
duty  or  charge,  and  the  party  is  disabled  from 


*  Explained  in  Jennings  v.  Camp  (18  Johnt,,  94), 
M  having  no  application  to  a  wilfal  dereliotion  of  one 
party  agiunst  the  will  of  the  other. 


performing  it  without  any  de&ult  in  himself 
and  has  no  remedy  over,  the&  the  law  will  ex- 
cuse him ;  but  where  the  party,  by  his  own  con- 
tract, creates  a  duty  or  charge  upon  himself 
he  is  bound  to  make  it  good,  notwithstanding 
any  accident  or  delay  by  inevitable  necessity, 
because  he  might  have  provided  against  it  by 
contract,  t^eyn,  26;  8  Burr.,  1687;  8  T. 
R.,  259 ;  6  Id.,  750 ;  4  Whart,  204 ;  19  Wend., 
500;  Angell  on  Oar.,  §  294;  Obit,  on  Oont., 
787;  4  Wheat.,  214.  Ct.  of  Appeals,  1864, 
Harmony  v.  Bingham,  12  N",  F.  (2  Kern,),  99. 
Consult,  also,  eupra,  tit.  Fer/ornumce. 

916b  Modlfioatloa  in  eqoity.  Erery  man 
who  makes  a  covenant  or  executes  a  deed,  has 
an  object  in  view  which  he  proposes  to  ao- 
complish  by  means  of  the  covenant  or  deed. 
They  sometimes  fall  short  of  the  end  or  object 
which  was  intended,  and  sometimes  go  beyond 
it.  If  the  end  proposed  is  lawftd,  a  court  of 
common  law  only  inquires  what  acts  of  will 
were  really  exerted;  and  the  deed  or  cove- 
nant is  made  effectual  without  regard  to  con- 
sequences. But  courts  of  equity  consider 
every  deed  in  its  true  light,  as  a  means  em- 
ployed to  bring  about  some  event.  If  sou^t 
to  be  made  effectual  in  an  event  which  is  un- 
expected to  both  parties,  a  court  of  equity  de- 
nies its  authority.  Ohaneery,  1880,  Quick  «. 
6tuy  vesant,  2  Paige,  84. 

917.  Adjoining  owners  o^  land  made  an 
agreement  to  lay  out  streets  jover  their  prop- 
erty, in  consideration  whereof,  one  conveyed 
certain  lots  and  gores  to  the  other.  Subse- 
quently, by  an  act  of  the  government  over 
which  they  had  no  control,  the  opening  of  the 
intended  streets  was  forbidden.  EM,  that 
the  grantor  was  entitled  in  equity  to  a  recon- 
veyance,   lb.  ^ 

.  IX.  Resoissiok. 

91&  On  the  broaoh  of  ap  executory  core- 
nant  the  injured  party  mi^  disafiOrm  the  con- 
tract, and  bring  assumpsit  to  recover  back  the 
consideration  paid  by  him»  Supreme  Ot.^  1808, 
Weaver  «.  Bentley,  1  Cat.,  47. 

919.  Contraot  with  the  Stato.  Since  the 
people  cannot  act  or  be  bound  in  an  agreement, 
except  through  the  intervention  of  the  Legis- 
lature, a  contract  made  between  the  people 
and  a  corporation  under  the  authority  of  the 
L^slature,  may  be  modified  or  rescinded  by 
the  consent  of  the  Legislature  on  the  part  of 
the  people.    Supreme  Gt.,  Sp.  T.,  1857,  Peo- 
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piev.  TIahkill  &  Beekman  Pknk-road  Ck>.,  27 

MOl  InfEUiL  In  an  aotion  by  an  infant  to 
Teednd  a  oontraet  of  porohase,  to  which  flhe 
wisindnoed  by  alleged  frand  of  the  defendant, 
in  whioh  the  relief  demanded  was  repayment 
of  die  parehaBe  money  and  eecnrities  dedact- 
isf  the  deterioration  in  valae,  on  plaintifTs 
ncnning  the  gooda, — ^it  appeared,that  the  de- 
teriontion  in  Taloe  was  mnoh  greater  than 
ifae  tmoont  paid  by  the  plaintift 

Esldf  that  a  judgment  providing  for  the  re- 
Kiiaon  of  the  oontraot»  on  plaintiff's  returning 
tlM  property  and  paying  the  deficiency  caused 
by  the  deterioration,  with  leare  to  her  to  elect, 
within  two  months  after  she  should  come  of 
age,  whetiier  she  woold  resoind,  and  a  dismis- 
Bii  of  her  oomplaint  in  default  of  her  paying 
tin  defieieney,  was  proper.  JT.  F.  Sup&Hor 
CL,  18ff7,  €ray  e.  Leedngton,  2  Bono.,  268. 

9ZL  When  the  value  of  property  at  the 
tisMof  the  infimt's  purchase  of  it,  upon  the 
eviknee  given,  would  appear  to  exceed  very 
gnsfly  its  value  at  the  time  it  was  restored  to 
the  defendant,  or  was  offered  to  be  restored, 
ind  it  beoomes  a  fair  subject  of  inquiry, 
whither  thia  difference  in  value  results  from 
I  minse  of  the  property,  or  whether  its  value, 
st  ^M  time  cf  the  in&nCs  purchase,  was  over- 
frtimsted ; — the  uses  to  which  it  has  been  put 
by  the  iniuit  is  a  proper  subject  of  inquiry.  Ih. 

922.  When  such  property  has  been  sold, 
pmdmU  UUy  by  a  receiver  appointed  by  the 
eoQit,  the  plaintiff  is  to  be  allowed,  as  the 
▼the  of  the  property  when  it  went  into  the 
hands  of  the  receiver,  all  that  it  sold  for, 
thon^  that  sum  may  exceed  its  value  as  estab- 
lished by  the  testimony  given  upon  that  point 
If  it  sells  for  leas,  the  defendant  is  neverthe- 
Itts  to  be  deemed  to  have  taken  possession  at 
the  time  it  went  into  the  receiver's  hands; 
snd,  the  contract  being  rescinded,  is  to  be 
charged  with  such  sum,  as  its  value,  as  the 
evidence  shows  it  was  then  worth,  and  takes 
the  proceeds  of  the  sale  as  a  substitute  for 
the  property  in  the  condition  it  then  was 
IB.    lb. 

923.  Danearoiis  maotainery.  Under  a  oon- 
traet for  the  hiring  of  steam-power,  the  hirer 
cannot  justify  his  abandonment  of  the  contract 
by  showing  that  accidents  had  occurred  in 
asing  the  machinery  before  and  after  it  was 
operating  for  him.  He  mnst  show  that  the 
■aohinery  was  defective  and  inefficient  while  I 


operating  for  him.  Supreme  Ot.^  1868,  Homer 
«.  Wood,  16  Bofrh.^  886. 

924.  Bdbaoxlption  for  oouTertible  atock. 
A  corporation  in  the  habit  of  issuing  stock  in 
two  forms,  issued  to  a  creditor,  stock  in  the 
form  which  had  the  lower  market  value,  upon 
an  agreement  that  it  might  be  converted  into 
the  other  form,  but  subsequently  refdsed  tc 
convert  it; — EM^  that  the  creditor  could  no 
therefore  rescind  the  exchange  of  his  demand 
for  the  stock.  The  exchange  was  executed, 
and  for  a  breach  of  the  promise  to  convert  the 
stock,  he  must  look  to  his  agreement.  N,  T, 
Superior  Ot.^  1848,  Lohman  e.  New  York  A 
Erie  R.  B.  Go.,  2  San^f.^  89. 

925.  Coatraot  for  aervioea  obtained  hj 
fraud.  Plaintiff  was  drawn  in  by  the  defend- 
ant to  make  a  contract  for,  and  to  perform, 
labor  on  land,  through  a  fraudulent  represent- 
ation that  the  defendant  had  title,  and  could 
and  would  make  him  a  tenant  in  common ; — 
Meld^  that  on  discovery  of  the  frand,  he  might 
rescind  the  contract,  and  recover  for  the  labor 
on  an  implied  promise.  [2  Mass.,  il5 ;  2  Kent, 
469.]  Supreme  Ot.^  1886,  Rickard  v.  Stanton, 
16  Wend.,  26. 

926l  Sale.  Where  goods  are  delivered  un- 
der a  epeeial  eentraety  the  owner  cannot  re- 
cover them  in  trover,  without  showing  that 
the  other  has  violated  the  contract  [2  B.  A 
P.,  488.]  Supreme  Ot.,  1827,  Hall  v.  Daggett, 
6  Ots.,  668. 

927.  Fraudulent  purohaaa  If  the  buyer 
obtains  credit  by  fraud,  the  seller  may  rescind 
the  contract,  and  sue  at  once  for  goods  sold. 
Supreme  Ct.^  1810,  Willson  e.  Force,  6  Jbhn$., 
110;  1846,  Baker  e.  Bobbins,  2  Den.,  186. 

92a  Veaael  attaohed.  If  one  hires  a  ves- 
sel for  a  term,  and  she  be  attached  at  the  suit 
of  a  creditor  against  the  owner,  in  another 
State,  the  lessee  is  not  bound  to  give  bonds 
for  her  discharge,  but  may  rescind  the  con- 
tract, if  the  lessor  refuse  or  neglect  to  procure 
her  release.  Supreme  Ot,  1882,  Stamford 
Steamboat  Ck>.  e.  Gibbons,  9  Wend.,  827. 

929.  In  the  caae  of  an  expreaa  and  ex- 
ecuted contract,  the  vendee  cannot  rescind, 
except  in  the  event  of  a  total  departure  from 
it  by  the  vendor.  Supreme  Ot.,  N.  P.,  1809, 
Phillips  V.  Bruce,  Anth.  If.  P.,  128. 

930.  Bqoitable  aasdgnment.  One  who  has 
given  to  his  creditor  an  order  for  goods  which 
amounts  to  an  equitable  assignment,  upon  the 
promise  of  the  creditor  to  forbear  suit,  cannot 
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reroke  the  order'7>ii  a  breach  of  the  promise 
to  forbear.  The  promise  is  a  condition  sabee- 
qoent,  the  breach  of  which  does  not  necessa- 
rily ayoid  the  contract  [1  OaL,  864 ;  8  Johns. 
72.]  F.  Ghan.  Ot.,  1632,  De  Forest  v.  Bates, 
1  JSdvf.,  804. 

931.  Indefinite  teniL  TheoTorseersofthe 
poor  may,  by  notice,  pnt  an  end  to  a  contract 
made  by  tiiem  for  the  maintenance,  for  an  in- 
definite period,  of  a  panper  or  bastard,  snch 
notice  taking  efBdct  at  the  expiration  of  the 
onrrent  period  for  which  a  regular  payment 
nnder  the  contract  is  dne.  8upr0me  Ct^  1829, 
Palmer  v,  Yandenbergh,  8  Wend^  198 ;  1888, 
ITLees  o.  Hale,  10  Id^  426. 

932.  Special  mode  of  payment  Where, 
by  the  terms  of  a  charter-party,  the  freight  is 
to  be  paid  in  an  approved  acceptance  of  thirty 
days  from  the  period  of  discharging  the  cargo, 
and  the  agents  of  the  freighter  decline  to  give 
the  acceptance,  the  owner  is  not  bound  to 
wait  thirty  days  before  commencing  his  ac- 
tion. Ct.  of  AppeaU^  1858,  Ward  o.  Whitney, 
8  IT.  Y.  (4  Sdd.),  442. 

933.  Where  a  payment  b  agreed  to  be 
made  by  note,  and  snch  note  is  not  given,  the 
party  entitled  may  sue  for  the  amonnt  with- 
out awaiting  the  expiration  of  the  term  for 
which  the  note  was  to  be  made;  but  in  such 
case,  the  defendant  should  not  be  charged 
with  interest  during  that  time.  IT.  T.  Com. 
PI,  1856,  Lutz  V.  £y,  8  K  D,  Smith,  621;  S. 
0.,  8  AhhoM  Fr^  475. 

934.  Plaintiff  not  having  performed,  can- 
not recover.  A  party  contracting  to  perform 
a  specific  job,  is  not  at  liberty  to  prosecute  it 
so  fiir  as  he  thinks  proper,  and  then  abandon 
it  unfini^ed,  without  the  fiiult  or  assent  of 
the  party  with  whom  he  contracts,  and  then 
sue  and  recover  for  so  much  labor  as  he  has 
done.  [4  Wend.,  285 ;  11  Id.,  484 ;  4  Cow.,  564; 
10  Johns.,  86;  5  Den.,  406;  4  Comst.,  411.] 
N.  r.  Com,  Pl^  1852,  White  «.  Hewitt,  1 E.  D. 
Smith,  896 ;  1858,  Hogg  «.  Stortz,  2  Id.,  192. 

935.  Coontermanding.  One  who  has  em- 
ployed another  to  do  certain  work  for  him, 
may  countermand  his  order,  and  the  other  has 
no  right  to  proceed  fiirther.  Supreme  Ct.,  1845, 
Olark  V.  Miusiglia,  IDen.,  817.  Compare  Skin- 
ner t.  White,  17  Johns.,  857 ;  2  Johm.  Ch.,  526. 

936.  Abandoning  aervioe.  If  the  servant 
wilftiUy  desert  the  employer's  serrice,  for  how- 
erer  short  a  time,  the  employer  is  not  bound 
to  receive  him  again,  and  he  cannot  recover 


for  past  services.  [18  Johns.,  94 ;  12  Id.,  165  i 
2  Stark,  256;  2  Mass.,  147.]  Supreme  Gt^ 
1827,  Lantry  «.  Parks,  8  Covi^  68. 

937.  Pretention  of  peifntniance.  If  tlie 
plaintiff  was  hindered  and  prevented  from 
completing  the  work,  by  the  defendant's  fiulore 
to  perform  that  portion  of  the  work  stipulated 
to  be  done  by  him  before  the  plaintiff's  far- 
ther performance  was  practicable,  he  may  r& 
scind  the  contract,  and  recover  the  value  ot 
the  work  actually  done.  jV.  F.  Com.  PL^ 
1851,  Belshaw  v.  OoUe,  1  E.  J).  Smith,  218. 

93&  Waiver.  That  one  who  has  abandon- 
ed his  work  returns  to  it,  and  is  allowed  by 
the  employer  to  go  on,  cannot  be  subsequent- 
ly discharged  for  his  act  in  abandoning  the 
work.    Monahan  e.  Story,  2  K  J>.  Smith,  898. 

939.  Reaciaafon  in  equity.  Where  a  party 
hss  been  defrauded  in  the  purchase  of  real 
property,  he  may  rescind  the  contract,  so  as 
to  restore  the  parties  to  the  same  situation 
they  were  in  when  the  contract  was  made ; 
or,  he  may  affirm  the  contract,  so  fiu*  as  it  has 
been  executed,  and  claim  a  compensation  for 
the  fraud.  But  it  must  be  a  very  special  case 
which  will  authorize  the  iiyured  party  to 
come  into  a  court  of  equity  to  have  a  contract 
partially  rescinded;  and  one  in  which  the 
court  can  see  that  no  possible  i]\]ustice  will 
be  done  by  such  a  course.  ChoMery,  1845, 
Bradley  «.  Bosley,  1  Barb.  CK,  125. 

940.  Mere  delay.  A  party  to  a  contract 
who  has  advanced  money  upon  it  in  payment, 
cannot  recover  back  the  money  without  show- 
ing some  violation  of  it  by  the  other  party,  or 
some  act  of  the  other  party  disabling  him  from 
complying  with  it,  or  actual  rescission.  Mere 
delay  of  performance  is  not  enough.  Supreme 
Ck,  1848,  Lawrence  o.  Simons,  4  Barb.,  854. 

941.  Notice  of  refusal  to  fdlffl.  If  one 
party  gives  notice  to  the  other  that  he  will 
not  fulfil,  the  other,  if  he  is  not  himself  in 
default,  is  discharged.  JT.  T.  Com.  PI.,  1858, 
TerwilUger  v.  Enapp,  2  E.  D.  Smith,  86. 

942.  Ckmsent  D.  agreed  to  give  P.  a  re* 
lease,  for  which  P.  paid  a  certain  sum,  and 
gave  his  note  for  the  balance.  On  being  asked 
for  the  release,  D.  refused  to  give  it,  and  offer- 
ed to  refund  the  money,  which  P.  agreed  to 
receive.  EM,  that  the  agreement  was  to  be 
deemed  abandoned  by  mutual  consent,  and  D 
could  nor  maintain  an  action  on  the  note 
Supreme  Ct,  1848,  De  Peyster  «.  Pulver,  9 
Barb.,  284. 
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MdL  —  bry  oob  of  two  pertlas.  Two  per- 
80oa  cfaartared  a  veeael  for  six  months,  and 
after  a  part  of  the  lime  had  passed,  one  agreed 
with  the  owner  in  writing  that  the  charter- 
X»arty  was  to  be  deemed  to  have  expired ; — 
MBid,  a  Talid  resoiBsion  of  the  oontract  [14 
Johna,  ira,  300,  887;  8  Id.,  70;  18  Id.,  286; 
6  Co^  S5.]  Supreme  Ct^  1884,  Wheeler  v. 
Cartk,  11  WmeL^  658.   See  ntpra^  889. 

9M.  FaroL  That  a  written  agreement  may 
be  waived  by  parol.  [17  Yea,  866.]  Botsford 
a.  Burr,  S  Mmi.  OKy  405. 

MBb  Aooepting  zatum  of  property  aold. 
One  who  bad  bon^t  a  horse  with  warranty 
xefoeed  to  eompiete  the  pnrohase  by  payment, 
ailegisg  that  the  hone  was  lame;  and  the  seller 
re&Bng  to  take  him  baok,  the  bnyer  sent  hhn 
to  a  liTory-etabk^  from  whieh,  aftef  two  or 
three  weekBy  the  seller  took  him.  HM^  that 
tboBgh  tho  eTidenoe  showed  that  he  was 
lamed  while  in  the  buyer's  possession,  the 
idler,  by  taking  bade  the  horse,  rescinded  the 
eootnct^  and  conld  not  recover  damages  for 
the  beyer'B  braadi  thereof.  Hf.  7.  Oom.  PI, 
180r,  Ckxm  «.  Beed,  1  ffUt,  511. 

9i€k  It  MMM,  that  he  mi^t  have  recovered 
thft  ezpeoeea  to  which  he  had  been  pnt  in  cnring 
thft  horse  <^  his  lameness,  and  the  keeping  of 
thehoneatthelivery-sUble.    lb. 

9%%  Bepaol  of  statiifce.  The  contract  of 
ooe  cnii4oyed  by  a  contractor  on  the  public 
worio,  mider  the  statutes  of  the  State,  and 
vhidi  refers  to  the  fiwt  that  the  employer  is 
paid  by  the  State,  is  dependent  on  the  con- 
traet  of  the  employer  with  the  State;  and 
when  the  State  puts  an  end  to  its  contract, 
sneh  dependent  oontract  comes  to  an  end. 
[4  0x081,418.]  iShfpranM  (;S^.,  1854,  Hildreth 
«.  Bndl,  18  Barb^  107. 

9I8L  Sale  of  stook.  An  agreement  to  sdl 
a  certain  number  of  shares  of  stock  at  a  fhture 
d^,  the  aeDer  liaving  that  number  at  the  time 
d  making  the  agreement,  is  not  rescinded  by 
his  aeOiBg  tiiem  to  another  before  the  day,  if 
the  eootract  is  not  for  the  sale  of  those  partic- 
nhff  aharea.  If^  in  case  of  a  demand,  he  pro- 
cures the  requifiite  stock  to  transfer,  it  is 
eooD^  W  Ld.  BaynL,  440.]  Supreme  Ot., 
1887,  Frost «.  Glarkson,  7  C7<no.,  35. 

M9l  PayBMot  of  judgment.  A  creditor 
having  recovered  judgment,  agreed  to  accept 
gooda  in  payment,  but  on  delivery  thereof 
to  him  by  the  debtors,  they  disagreed  as  to 
the  price,  and  the  creditor  immediately  issued 


execution  on  the  judgment; — Held,  that  the 
debtors  might  recover  for  the  goods  as  sold 
and  delivered,  as  the  right  of  applying  them 
in  payment  of  the  judgment  was  waived,  and 
the  agreement  rescinded.  Supreme  Ot,,  1814, 
Gary  e.  Hull,  11  Jokne.,  441. 

950.  Ifow  agreemeixt  referring  to  former. 
Defendant  agreed  to  sell  plaintiff  5,000  bush- 
els, and,  after  delivering  1,400,  refused  to 
complete  his  performance.  EM,  that  a  sub- 
sequent agreement  between  the  parties  that 
the  defendant  should  sell  plaintiff  8,000  bush- 
els, including  the  quantity  ahready  delivered, 
did  not  rescind  the  previous  contract,  nor 
constitute  a  bar  to  plaintiff's  recovery  for  the 
breach,  it  not  being*  shown  that  the  second 
agreement  was  made  in  lieu  of  the  first. 
Where  a  right  of  action  has  accrued  for  the 
breach  of  an  agreement^  such  right  can  only 
be  destroyed  by  a  release  under  seal,  or  by 
the  acceptance  of  something  hi  satisfaction  of 
the  u\]ury.  Ot.  qfAppeaU,  1851,  McEnight 
e.  Danlop,  5  K  Y.  (1  SM.),  587. 

951.  Stlpolation  deolazing  agreement 
nnU.  If  an  agreement  provide  that  in  case  it 
is  unperformed  by  one  party  it  shall  become 
void,  and  the  par^  in  default  shall  pay  dam- 
ages, a  stipulation  made  subsequent  to  a  de- 
fault, declaring  the  agreement  null,  does  not 
take  away  the  right  to  damages  for  the  de- 
fault. Supreme  Ot,,  1807,  Barruso  e.  Madan, 
8  Johni.,  145. 

952.  Bflbot  of  aaafgnmnnt.  Where,  after 
a  breach  by  one  party,  the  other  assigns  his 
property  for  the  benefit  of  creditors,  the  omis- 
sion of  the  asdgnees  to  give  notice  of  the  as- 
signment, and  to  offer  to  fulfil  the  contract  on 
the  part  of  the  assignor,  will  not  discharge  the 
other.  Supreme  Ot,,  1856,  Wemple  e.  Stewart, 
22  Bcvrb,,  154. 

953.  Reaoiaalon  mnat  be  oomptote.  If  a 
contract  is  rescinded  in  part,  it  must  be  in 
toto,  and  the  other  party  may  recover  baok 
money  paid  under  it.  [1  T.  B.,  188 ;  1  Bos. 
ft  P.,  N.  S.,  858;  5  Johns.,  87;  7  Id.,  182.] 
Supreme  Ot.,  1815,  Baymond  e.  Beamard,  12 
Johm^  274;  S.  P.,  K  T.  0<m,  PI,  1854^ 
Olarkson  e.  Mitchell,  8  R  D,  Smith,  269 ; 
Bosenbaum  e.  Gunter,  8  Id.,  208. 

954.  A  party,  applying  to  a  court  for  the 
application  of  its  equitable  powers,  should  be 
held  to  the  rule,  ^^that  he  who  seeks  equity 
must  do  equity.*'  He  will  not  be  allowed  to 
found  his  olaim  upon  a  permission  in  a  con- 
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tract,  while  be  repodifttes  the  oonditioiis  apon 
whidi  the  permission  wae  granted.  [8  Sandf., 
«T1;  WilL  Eq.  J.,  846.]  If.  T,  0am.  PL,  8p. 
7.,  1858,  N.  T.  h  Harlem  B.  B.  Oa  «.  Mayor, 
&c.,ofN.Y.,lffift^562. 

956.  Return  of  comdderatioo.  Where  a 
party  seeks  to  avoid  a  contract,  he  must  re- 
store or  offer  to  restore  to  the  other  whaterer 
he  has  reoeived  under  the  contract.  SuprmM 
CU,  1848,  Hogan  «.  Weyer,  6  J9f22, 889 ;  1849, 
Moyere.  Shoemaker,  6  Sor^.,  819;  1862,  Mat- 
teawan  Go.  «.  Bentley,  18  Barb.^  641 ;  1868, 
Wheaton  «.  Baker,  14  /i.,  694;  1865,  Fisher 
V.  FredenhaU,  21  i3.,  82;  and  see  Masson  «. 
BoTct,  1  D0n.^  69;  OolviUe  «.  Bealy,  2  /<Z., 
189 ;  Ladd  «.  Moora,  8  Sandf. ^  589 ;  Kneedler 
e.  Btembergh,  10  Ecw.  Pr.y  67. 

99&  That  a  party  who  seeks  relief  against 
an  illegal  contract,  mnst  restore  what  he  has 
received  under  it  Mnmford  o.  American  life 
Ins.  h  Tmst  Co.,  4  N.  T.  (4  Cwmt\  468. 

957.  Oompromiae.  A  debtor  compromised 
a  suit  by  confessing  judgment  for  less  than  the 
amount  claimed,  on  the  plaintiff^s  relinquish- 
ing a  part  of  the  security  he  held  for  the 
daim.  Held^  that  he  could  not  maintain  a 
suit  to  set  aside  the  compromise,  without  re- 
storing the  security.  [2  0ow.,  189.]  Buij^WM 
Ot.^  Sp.  T.,  1848,  Braen  «.  Hone,  2  Ba/rh.^  686. 

958.  Faflnre  of  title  an  oonv^yanoa  witb 
waxranty.  A  purchaser  of  land  who  has  re- 
ceived a  deed  with  warranty  cannot  recover 
back  the  purchase-money,  though  the  grantor 
had  no  title,  unless  he  reconveys,  or  offers  to 
reconvey,  to  the  grantor.  Unless  he  does  so, 
the  grantor  is  not  restored,  because  the  pur- 
chaser might  perhaps  obtain  possession  under 
the  deed,  or  the  grantor  might  subsequently 
acquire  title,  when  the  warranty  would  op- 
erate to  transfer  it;  or  if  the  fidlure  of  title 
rested  in  mistake  in  other  deeds,  the  grantor 
may  be  entitled,  on  obtaining  a  reconveyance, 
to  have  those  mistakes  reformed.  Supreme 
Oty  1849,  Moyer  v.  Shoemaker,  5  Barb.^  819. 

959.  Bale  of  Toid  leaaa  The  defendant, 
at  a  tax-sale,  obtained  a  lease  of  plaintiff's 
premises,  and  both  parties  believing  that  the 
lease  was  valid  and  constituted  an  existing 
incumbrance,  the  plaintiff  took  an  assignment 
thereof  with  covenants,  and  paid  defendant 
therefor. 

Eeld,  by  the  N.  Y.  Superior  Ot,  that  plain- 
tiff could  not  recover  back  the  money  paid, 
on  the  ground  that  the  lease  was  void,  unless 


he  should  restore  the  defendant;  and  having 
parted  with  the  lease  and  conveyed  the  prop- 
erty to  a  third  person,  he  could  not  do  it. 
1861,  Martin  e.  MoOormick,  4  Sem^.,  866. 

ffeld,  by  the  Ot  of  Appeals,  that  plaintiff 
might  recover  on  the  general  ground  that  it 
was  money  paid  under  mistake.  [Oiting  1 
Story  £q.,  §  141 ;  4  Price,  186.]  8.  C,  1854^ 
8Jr.r.(4.SU(2.),881. 

960l  Setorniiig  wanantad  aiUolM.  Al- 
though in  case  of  a  simple  sale  with  wananty 
the  buyer  can  only  recover  the  difbrence  in 
value  between  the  artidea  as  they  were  and 
as  they  ought  to  have  been,  yet  in  the  case  of 
an  exeeutary  contract  with  waRmnty,--^.  ^., 
to  make  and  put  up  a  steam-engine, — ^if  there 
be  no  stipulation  in  the  contract  on  the  sub- 
ject, the  articles  may  be  returned  in  a  reason- 
able time  after  they  have  been  found  not  to 
satisfy  the  contract  Svprems  Ct.^  Cfhambenj 
1848,  Freeman  e.  ante,  8  Bofrb.^  424. 

961.  IVaadolADt  parobase.  In  order  to 
rescind  a  sale  procured  by  fraud,  the  seller  is 
bound  to  return  or  offer  to  return  what  he  had 
received  on  the  contract,  if  it  be  of  any  value ; 
and  until  this  is  done,  the  agreement  remains 
in  full  force.  Although  fraudulent,  it  is  not 
ipio  facto  void ;  it  is  only  voidable  by  a  prompt 
return  of  whatever  has  been  received  upon  it. 
Supreme  Ot.^  1846,  Baker  e.  Bobbins,  2  JOen.^ 
186. 

962.  A  return  on  the  trial  held  insufficient 
lb. 

963.  A  suit  for  the  rescission  of  a  contract 
of  sale,  on  the  ground  of  fraud,  cannot  be 
maintained  by  the  vendor  while  he  retains 
any  part  of  the  consideration  received  by  him 
from  the  purchaser.  Where  he  received  notes 
and  cash,  he  cannot  retain  the  cash  and  re- 
store notes  Only.  JI/:r.6binwP2.,  1864,  Fisher 
V.  Oonant,  8  B.  R  Smith,  199. 

964.  Retom  rendered  iaqxMailda.  If  the 
other  party  has  entangled  himself  by  his  own 
fraud,  so  that  he  cannot  be  restored  to  his 
original  condition,  he  must  bear  the  loss. 
Thus,  where  the  plaintiff  in  an  execution,  by 
fraud,  procured  B.  to  become  the  purchaser 
of  land  sold  on  his  execution,  and  received  a 
note  in  payment, — ffeld,  that  a  tender  of  an 
assignment  of  the  certificate  of  sale  by  B.  was 
sufficient  Supreme  Ct.,  1846,  Masson  o.  Bo- 
vet,  1  Den.,  69. 

965.  Defendant  bought  goods  of  plaintiff  by 
fraudulent  representations,  and  paid  for  them 


00NTRA0T8. 


107 


partly  ^  ^'^  *>^  partly  in  hia  own  note,  and 
afterwarda  oonfaaaed  judgment  and  gave  mort- 
ga^H  to  othera  to  a  laige  amoont.  On  diaooy- 
ering  tha  frand,  plaintiff  aonght  defendant  bat 
eoold  Dot  find  him,  and  thereupon  brought 
trorer.  BM^  that  no  demand  of  the  prop- 
art7  was  neoeaaary,  and  that  it  waa  soffioient 
tDSBixeDder  th»  note  at  the  trial,  and  a  reco7- 
07  £>r  yalne  of  the  warea,  leas  the  oash  paid, 
iboaldbeaqatained.  K7.8iqf&ri4fr  Ot.,  1S61, 
ladd*.  Moore,3iSbii4/:,6S9;  andaeeWheat- 
on  9.  Baker,  U  Barb^  504. 

966L  ndng  raoeiwd  not  in  ponmanoe  of 
tibaoontnuit  If  what  the  party  haa  received 
is  not  in  any  joat  aense  the  thing  agreed,  he 
■ead  not  lotom  it.  Thus,  where  the  agree- 
ment was  to  tranafer  a  note  on  which,  by 
reason  of  the  diaohaige  of  the  makers  in  bank- 
rnptoy,  <Hily  the  indoiaer  wal^  liable,  add  the 
seDer,  before  delivery,  settled  with  the  in- 
doner  and  cancelled  the  indorsements,  and 
tfasB  aent  the  note  to  the  other,— A2e2,  that 
tfas  other  need  not  return  the  note  befoi;e  suit. 
Stfrtme  €t^  1846,  Golville  e.  Bealy,  2  Dm^ 
189. 

M7.  IWrocfhlaaa  noto.  Where  thi)  conaid- 
crstion  reoeived  is  the  worthleaa  promise  to 
pay  of  a  buyer,  it  is  not  neoesaaiy  that  the 
idaiatiff  ahoold  wait,  before  he  can  retake  the 
gooda  finmi  third  partiea,  until  he  haa  returned 
the  piomiae  to  the  buyer.  So  hMy  where  the 
paper  given  waa  overdue  at  the  time  of  plain- 
tifTaprooeeding  to  retake  the  goods.  N,T,8ur 
^  OL,  1848,  Nellis  a.  Bradley,  1  Santif.,  560. 
bsh  and  notwa  Where  the  payment 
waa  made,  partly  in  cash  and  partly  in  notes, 
aod  at  tha  lame  of  commencing  the  action  the 
notes  have  become  the  property  of  third  per- 
son, lie  cannot  recover  as  upon  a  disaffirmance 
of  the  contract  Tendering  the  notes  alone  on 
the  trial  ia  not  enough.  Supreme  Ct.^  1852, 
Hatteawan  Ck>.  «.  Boitley,  18  JBarb^  641. 

969L  Ttaidar  on  the  txlaL  It  auffices, 
where  the  property  reoeived  by  the  vendor  on 
the  fraudulent  sale  id  the  note  or  obligation  of 
the  vendeoi  that  on  a  suit  against  the  vendee 
to  recover  the  property  sold,  or  its  value,  the 
vendor  have  the  custody  of  the  note  or  obli- 
gation when  he  proceeds  to  rescind  the  sale, 
and  oAer  it  to  be  cancelled  on  the  trial  of  the 
cause.  IT.  Y,  Superior  Ot.^  1848,  Nellis  v. 
Bradley,*  1  Sandf^  56^. 


*  bplaiaed  sa  not  militatiiig  sguust  the  gtnerftl 


970l  Where  the  note  of  an  irresponsible 
third  peraon  waa  received,  through  fdse  rep- 
reaentationa,  aa  part  of  the  price,  and  the 
buyer  waa  notified  that  he  was  looked  to  for 
the  price,  and  it  appeared  that  he  could  not 
have  been  pr^udiced  by  an  omission  to  tender 
the  note,— ^^2(2,  that  a  tender  of  it  on  the  argu- 
ment of  the  case  was  sufficient.  N.  F.  Superior 
Ot^  1849,  Hawkins  e.  Appleby,  2  Samidf,,  421. 

971.  Aflbmanoe  aa  to  part  Where  the 
fraudulent  purchaser  made  a  part  payment  in 
notea  of  M.,  giving  hia  own  for  the  balance, 
and  subsequently  sold  a  part  of  the  goods  to 
third  parties,  who  bought  them  in  good  fiedth, 
— JStfZcZ,  that  the  aeller,  by  retaining  the  notes, 
and  proceeding  to  enforce  the  notes  of  M.,  af- 
firmed the  contract.  He  is  not  entitled  to  dis- 
affirm the  sale  as  to  property  not  resold,  and 
affirm  it  aa  to  the  reat  Supreme  Ot.^  1868, 
Wheaton  e.  Baker,  UBarb.^  594. 

972.  Tteidar  may  be  oonditionaL  The 
rule  that  a  party  who  would  diaaffirm  a  con- 
tract, must  return  whatever  he  haa  received 
upon  it,  ia  upon* condition  that  the  party  re- 
turning shidl  thus  restore  himself  to  his  own 
original  condition.  JiT.  T.  Superior  Ct^  1851, 
Ladd  e.  Moore,  8  Scm^f.,  589. 

973.  Pronqit  elaotion  neooaaaxy.  If  the 
law  allowB  a  party  to  abandon  a  contract  while 
injierij  he  ought,  at  least,  to  act  promptiy  and 
decidedly,  on  the  very  first  discovery  of  the 
breach.  If  he  negotiates  with  the  party  after- 
wards, and  permits  the  work  to  go  on,  he  cer- 
tainly waives  all  right  to  abandon.  Ghaneerpy 
1817,  Lawrence  e.  Dale,*  8  Johns.  Oh^  28, 41. 

974.  The  defendants  contracted  with  the 
plaintiff  to  be  responsible  for  the  perfect  con- 
struction and  performance  of  certain  steam- 
boats, to  be  built  on  the  river  Ohio,  and  to 
carry  one  hundred  tons  burden,  and  run  four 
miles  an  hour  in  still  water,  &o,  Beld^  that 
the  plainti£B9  could  not,  after  the  boats  were 
built,  but  before  a  trial  of  the  boats,  rescind 
the  contract  and  recover  back  moneys  ad- 
vajioed,  on  the  ground  that  the  boats  drew  too 
much  water  to  navigate  the  river.    lb, 

975.  A  party  asking  for  the  reaciasion  of  a 
contract  deliberately  entered  into,  must  make 
his  election  with  all  due  promptness.  [8  Johns. 


rale  that  the  party  resoinding  rnoBt  restore  what  he 
has  reoeived.    Wheaton  v.  Baker,  14  i^oi^.,  694. 

•  Afllrmed,  (%.  qfJBrrort,  1819,  sub  lum,  MoNeven 
V.  livingBton,  17  Johnt.^  487 ;  but  no  opinion  re- 
ported. 
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€h.,  S8 ;  17  Johns.,  487.]   Supreme  Ct,  8p.  71, 
1865,  Lowber  o.  Selden,  11  ffm.  Fr.^  626. 

976.  A  tenant,  indnoed  to  accept  a  lease  by 
false  representations,  remained  in  oconpatioD, 
and  paid  rent  for  nine  months ; — Beldj  that 
his  snretj,  as  well  as  himself,  was  precluded 
Irom  raifisng  the  objection  of  fraud.  IT.  T, 
Com,  Fly  1864,  Bosenbamn  o.  Gnnter,  8  JS.  2>. 
Smith,  208. 

977.  A  party  who  would  rescind  a  sale  of 
goods  bj  him,  upon  the  ground  of  fraud  in 
the  purchaser,  must  act  promptly,  and  return, 
or  offer  to  return,  what  he  has  received  upon 
it  He  must  reednd  in  toto,  and  thus  place 
the  party  in  the  pontion  he  was  b^ore  the 
sale.  [1  Den.,  09;  2  Id.,  186;  1  Hill,  811 ;  1 
Id.,  802;  18  Wend.,  671;  2  Hill,  288 ;.  6  Id., 
890 ;  6  Barb.,  822 ;  4  Mass.,  602 ;  16  Id.,  819 ; 
1  Meto.,  647.]  Supreme  (7t.,  1868,  Wheaton  «. 
Baker,  14 .6^9r&.,  694. 

97a  Such  return  or  tender  must  be  made 
promptly.  A  delay  of  four  years  is  a  con- 
^rmation  of  the  contract  [2  Den.,  188.]  Su- 
preme Ot,y  1866,  Fisher  v.  Fredenhall,  21 
Barb.,  82. 

979.  Oral  aflbrmanoe.  A  written  contract, 
which  is  voidable  for  fraud,  may  be  afSrmed 
orally.  Ot,  of  Appeals,  1868,  Bronson  «. 
Wiman,  8  K  F.  (4  Seld,),  182 ;  affirming  S.  0., 
10.aw&.,406. 

980.  'Where  dlfiisrent  articles  are  sold  at 
distinct  prices,  and  one  of  them  is  not  accord- 
ing to  the  contract,  it  is  not  necessary  to  re- 
turn the  other  articles,  although  purchased  at 
the  same  time.  The  purchaser  may  return 
the  defective  article  and  recover  l^e  price 
paid  therefor,  if.  Z  0<m.  PI,  1864,  Man- 
ning 0.  Humphreys,  8  B.  2>.  Smith,  218. 

961.  Demand  before  suit  The  fact  that 
one  who  has  deliv^ ed  notes  upon  an  agree- 
ment not  binding  upon  him,  repudiates  it, 
does  not  render  the  possession  of  the  other 
party  tortious,  but  a  demand  must  be  made 
before  suit  So  held,  where  the  agreement 
was  vo^ji  for  usury.  Supreme  Ot,,  1888, 
Boughton  f).  Bruce,  20  Wend.,  284. 

982.  So  held,  where  the  agreement  was  void 
under  the  statute  of  frauds,  for  not  being  in 
writing.    1842,  Spoor  «.  Newell,  8  SiU,  807. 

983.  Demand  of  performance  before  suit  is 
not  necessary  when  it  would  be  useless,  as 
when  the  party  has  disabled  himself  from 
eomplying,  or  by  his  declarations  and  conduct 
has  furnished  evidence  from  which  to  infer  a 


waiver  of  it  Supreme  Ct.,  1848,  daxk  «. 
Orandall,  8  Ba^h.,  612. 

984.  A  pnrchaaer  from  the  frandnlapt 
purohaaer  may  object  that  the  seller  has  not 
returned  the  consideration.  [IMstinguishing 
22  Pick.,  18;  1  Mete.,  667;  1  Band£,  660.] 
Supreme  Ot.,  1868,  Wheaton  v.  Baker,  14 
Barb.,  694. 

989.  Fonn  of  aotlon.  An  action  in  tort 
to  recover  the  value  of  the  property,  upon  the 
ground  that  it  was  the  property  of  the  plain- 
tiff and  not  the  property  of  the  defendants, 
must  be  determined  upon  the  same  prindples 
as  to  the  question  of  rescission,  as  if  t^e  pro- 
ceeding was  in  rem  to  recover  the  property 
itself.  Supreme  Ot.,  1862,  Matteawan  Oo.  «. 
Bentley,  18  Barb.,  641. 

986.  Waiver  of  tenns  of  oontraot.  Where 
both  the  parties  have  departed  from  a  spedal 
agreement,  they  are  to  be  deemed  to  have 
waived  it  in  so  far;  and  one  who  has  deliv- 
ered property  accordingly,  though  not  in  strict 
conformity  with  the  terms  of  the  contract, 
may  recover  therefor.  Supreme  Ot.,  1848, 
Allen  1^.  Robinson,  2  Barb.,  841. 

987.  SCaterlala.  Where  the  contract  is  at 
an  end  by  the  act  of  the  defendant,  and  he 
has  received  and  applied  to  his  own  use  ma- 
terials furnished  by  the  plaintiff  a  recovery 
may  be  had  on  a  quantum  meruit  for  the 
value.  Supreme  Ot.,  1818,  Linningdale  e. 
Dvingston,  10  Johns.,  86. 

98a  Advanoes.  If  A.  rescind  his  contract 
with  B.  for  the  sale  of  goods,  B.  may  recover 
money  advanced  in  prepayment,  without  prov- 
ing readiness  or  tender  of  performance.  8ur- 
preme  Ot.,  1860,  Main  v.  King,  8  Barb.,  686. 

989.  Illegality.  Where  a  contract  of  hiring 
for  a  term  of  years,  providing  for  the  payment 
of  wages  at  the  end  of  each  month,  had  been 
rescinded,  on  the  ground  of  iUegdlity,  before 
the  expiration  of  the  stipulated  time,  by  the 
party  who  had  agreed  to  furnish  the  labor, — 
ffeld,  that  he  could  not  recover  for  the  labor 
performed  under  the  contract  prior  to  its  re- 
scission. Such  an  action  cannot  be  sustained 
as  an  action  in  disafiirmance  of  the  contraot. 
Ot  of  Appeals,  1861,  Peck  «.  Burr,  10  K.  T. 
(6  SeU.),  294. 

990.  Speoial  mode  of  payment  The  de- 
fendants agreed  to  pay  plaintiff  a  certain  sum, 
by  applying  it  on  a  contract  for  sale  of  land, 
which  they  agreed  to  execute  to  him.  They 
executed  the  instrument,  and  the  plaintiff  gm^e 
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ft  noeipt  to  that  siun  as  paid  thereon.  Having 
Med  to  make  bis  sabaeqaent  paymenta,  the 
defcodnto  readiided  the  contract  by  reason 
of  Rich  More^  aa  by  its  terms  they  were  en< 
titkd  to  do.  MM,  that  the  plaintiff  could 
not  reeorer  the  anm  in  money.  Where  the 
obi^gatioQ  of  a  party  is  to  pay  a  sum  in  land, 
and  he  is  not  in  de&nlt,  he  cannot  be  oom- 
pelJad  to  pay  in  money*  Ot'  o/Appeali^  1849, 
Bsttie  «.  Bocbester  City  Bank,  8  HT.  Y.  (8 
CSmwtX  88;  affirming  8.  C,  6  Barb^  414; 
and  see  ICoyer  v.  Shoemaker,  6  /i.,  819. 

991.  SMpnlation  not  to  sua.  Although  a 
stipnktion  in  a  seaman's  contract  not  to  sne 
in  foreign  countries  is  valid,  yet  a  breach  of 
oontraot  by  the  master,  which  terminates  the 
eontract  and  discharges  the  seaman  from  his 
oooneetion  with  the  yeeael,  without  &ult  on 
Im  part|  wiD  also  release  him  from  such  stip- 
vlssion.  If.  F.  Oom.  Fl.^  1868,  Bhulenburg  e. 
Weasels,  9  £2>.i8M«A,  70. 

999L  BtoGtkm  of  aotloiHL  Where  one 
paxty  breaks  his  agreement  not  to  engage  in  a 
boaaess  for  hia  private  benefit,  the  other 
Qiay  recover  damages  for  the  breach,  or  may 
aieeBt  to  the  act  and  claim  the  proceeds  upon 
u  seeouatiiig.  N.  T.  Com.  Fl,  1865,  Moritz 
w.F6eb]fiB,  4iSL  J).  Smithy  186. 

X.  Ths  Law  of  Plagb. 

993L  OontniotB  madA  witiiin  the  State. 

Cootracts,  having  been  entered  into  between 
dfiiiens  of  the  same  State,  are  to  be  under- 
itood  as  having  beoi  made  in  reference  to  the 
enitiag  laws  of  the  State,  and  under  a  tacit 
oQaaeiit,  that  such  ocmtracts  shall  be  governed 
or  mod^  by  such  laws.  JSupr0ms  Gt^  1819, 
Matherf.Bu8h,16J^«AfM.,a88;  %.Q.,\Oity 
H.  Rk^  97 ;  but  compare  Donnelly  e.  Corbett, 
7Jr  7.  (8  iSMcLX  000. 

991  Oontracts  are  to  be  interpreted  by  the 
law  of  the  place  where  they  are  made ;  it  is 
<n]y  for  deciding  what  r^meAff  is  applicable  to 
tbe  contract  so  interpreted  that  the  U»  loci 
^Tsrns.  /S^prsms  0^,1867,  Hodges  e.Shuler, 
34Jbr»^e8. 

99&  The  law  of  the  phice  of  making  the 
ooutraet  will  govern,  unless  the  parties  had  in 
Tiew  a  different  place,  by  the  terms  of  the 
ooDtract  A^prems  Ot.^  1811,  Thompson  e. 
Ketcham,  8  Jokm^  189. 

996L  Thus  a  note,  expressing  no  place  of 
payment,  is  payable  by  its  terms  at  the  place 
vheift  it  is  made,  and  evidence  of  a  contrary 


intent  is  inadmissible.    Hence,  it  is  to  be  coiir 
strued  by  the  law  of  that  place.    lb, 

997.  Bala  Tbe  validity  of  a  sale  made 
within  this  State,  of  goods  in  another  State,  is 
determined  by  our  laws.  If.  T.  Superior  Gt^ 
1848,  Okrk  e.  Tucker,  2  Saruif.,  157. 

999.  A  oontiaot  oonoeradng  lands  is  to 
be  governed  by  the  law  of  the  State  where 
the  lands  lie,  though  made  by  citisens  of  an- 
other State;  and  if  valid  at  common  law,  the 
court  may  assume  that  it  was  valid  by  the  law 
of  that  State.  Supreme  (7e.,  1847,  Abell  e. 
Douglass,  4  2>0».,  806. 

999.  Bfdrtigago  given  abroad.  A  mort- 
gage made  in  this  State,  upon  lands  situated 
here,  by  a  mortgagor  whose  domicile  is  here» 
and  which  is  valid  by  our  law,  will  be  en- 
forced by  our  courts,  although  it  was  made  in 
pursuance  of  an  agreement  made  in  England, 
and  payable  in  England,  and  with  a  greater 
rate  of  interest  than  is  allowed  by  its  laws; 
there  i^pearing  no  intent  to  evade  the  Eni^ish 
laws.*  Chancery^  1887,  Chapman  e.  Bobert- 
son,  6  Fa4ge^  627. 

lOOa  Inaoranoe  poUoy.  The  construction 
and  effect  of  an  insurance  policy  made  by  a 
corporation  of  another  State,  are  governed  lyy 
the  law  of  that  State ;  and  if  the  contrary  Is 
not  shown,  the  court  will  assume  that  a 
wager  policy  is  a  valid  contract  by  the  law  of 
that  State,  as  at  common  law.  JIT.  F.  JSkipmor 
OL^  1868,  St.  John  o.  American  Mutual  Life 
Ins.  Co.,  2i>tter,  419;  8.  C,  12  if.  7.  Leg, 
Obe^  266 ;  affirmed,  18  N.  7.  (8  Kem.\  81. 

1001.  The  laws  of  Ohio  declare  that  no 
policy  of  insurance  should  be  si^ed,  issued, 
or  delivered  in  that  State,  by  any  foreign 
company  or  corporation,  except  by  an  agent 
duly  licensed.  An  agent,  in  Ohio,  of  a  mutual 
insurance  company  of  this  State,  who  was 
authorized  only  to  make  surveys  and  receive 
applications,  received  there  the  defendant's 
application  and  his  premium  notes,  and  for- 
warded them  to  the  company,  who  accepted 
the  proposal,  and  forwarded  to  the  defendant 
the  policies.  Held^  that  the  contracts  were 
to  be  regarded  as  having  been  made  when 
the  company  received  and  accepted  defend- 
ant's applications,  and  issued  and  transmitted 
to  him  their  policies;  and  were  contracts 
made  in  New  York,  not  in  Ohio.    The  case, 


•  Compare  Cartis  «.  Leavitt,  15  N.  7,  (1  SmUk)^ 
9,  28 ;  SUfry>9  Ckmfi,  of  £.,  |  298. 
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tbereforei  was  not  within  the  prohibitions  of 
the  statate,  and  it  was  immaterial  where  the 
notes  were  payable.  Ot.  of  Appeals^  1860, 
Hyde  «.  Goodnow,  8  N.  T.  (8  Cim$t,\  266. 

1002.  It  makes  no  difference  that  the  poli- 
cy in  snch  a  case  is  sent  by  the  company  to 
their  agent  in  the  foreign  State,  and  by  Jiim 
delivered  to  the  applicants.  The  contract  of 
insurance  is  made  and  to  be  performed  in  this 
State,  and  its  validity  depends  on  the  laws  of 
this  State.  Ct.  of  Appeals,  1856,  Western  f>, 
Genesee  Mntnal  Ins.  Co.,  12  IT.  F.  (2  Kom.), 
256. 

1003.  Foreign  oarporatloQ.  Oontraets  by 
foreign  corporations,  made  in  this  State,  and 
to  be  performed  in  this  State,  are  governed 
by  the  laws  of  this  State,  as  to  the  rate  of  in- 
terest which  it  is  lawful  to  reserve,  and  not 
by  the  law  of  the  State  by  whom  their  char- 
ter was  granted.  Ot,  o/Appeah,  1866,  Bard 
«.  Poole,  12  IT.  T.  (2  JKjw.),  496. 

1004.  Contraota  to  be  peifionnad  ^Im- 
wliere.  Where  the  contract  is  ipade  in  one 
coontry  to  be  performed  in  another,  the  Iaw 
of  the  latter  place  governs  in  the  constmc- 
tion.  Supreme  Ot.^  1807,  Smith  v.  Smith,  2 
Johns.,  286 ;  1800,  Thompson  o.  Ketcham,  4 
Id^  285 ;  1816,  Hicks  «.  Brown,  12  Id,,  142 ; 
and  see  Hyde  «.  Goodnow,  8  K  F.  (8  Gomst.), 
266;  a  P.,  Bowen  v.  Newell,  18  K,  F.,  200. 

1006.  Though  in  general  the  rights  of  the 
parties  are  to  be  determined  by  the  law  of 
the  place  of  performance,  yet  where  the  con- 
tract is  declared  void  by  the  law  of  the  place 
where  it  is  made,  though  it  would  be  valid 
wHere  it  is  to  be  performed,-  it  cannot  be  en- 
forced in  either  place.  Ot.  of  Appeals,  1860, 
Hyde  «.  Goodnow,  8  N,  F.  (8  Gwmst,),  266. 

1006.  Bvaaloa  of  law.  It  seems,  that  a 
contract  made,  and  to  be  performed,  ont  of 
this  State,  by  persons  resident  here,  and  in- 
tended as  a  mere  cover  for  a  nsnrions  loan 
made  in  fraud  of  oui^  statute,  would  be  con- 
sidered void  by  the  courts  of  this  State. 
Pratt  V.  Adams,  7  Paige,  616;  Merchants' 
Bank  v.  Spalding,  0  ^.  F.  (5  Sold,),  68. 

1007.  Foreign  renewal  of  domeetlo  loan. 
The  defendant  lent  money  to  the  plaintiff  in 
New  York,  where  both  resided,  and  subse- 
quently, the  parties  being  temporarily  in  Con- 
necticut, they  renewed  the  loan,  making  new 
notes,  dated  in  New  York  ;—Eeld,  that  the  con- 
tract of  renewal'  was  to  be  Judged  by  the  laws 
of  New  York.     Ot.  of  Appeals,  1861,  Jacks  t>. 


Nichols,  6  ^  F.  (1  Seld,),  178 ;  affirming  S.  0., 
8  Sancif.  Oh.,  818 ;  reversing  S.  0.,  6  Barh.,  88. 

1006.  Foreign  law  miut  be  prorved.  The 
laws  of  the  country  to  whose  courts  a  party 
appeals  for  redress,  famish,  in  all  cases,  prima 
facie,  the  rule  of  decision ;  and  if  either  party 
wishes  the  benefit  of  a  different  rule  or  law,  as 
for  instance,  the  leat  domicUii,  lex  loci  eon^ 
traetus,  or  lex  looi  rei  sitm,  he  must  aver  and 
prove  it.  Ot.  of  Appeals,  1851,  Monroe  «. 
Douglass,  6  N,  F.  (1  SM,),  447,  affirming: 
S.  0.,4iaiik^.  0*.,  126. 

1009.  Remedy.  The  law  of  the  place  of  the 
contract,  though  it  applies  in  the  constmo- 
lion,  does  not  govern  the  remedy.  The  rem- 
edy must  be  prosecuted  \accordiiig  to  the  law 
of  the  country  where  it  is  sought  8o  held, 
of  the  right  of  the  assignee  to  sue  in  his  own 
name.  [2  £rsk.  Inst,  478 ;  1  Bro.  P.  C,  41 ; 
1  Black.,  287,  268;  7T.B.,248;  IBos.&P^ 
142;  lEmer.,  122;  Hub.,  lib.  1,  81;  Harg. 
do.  lit,  lib.  2,  n.  44.]  Supreme  Ot.,  1709, 
Lodge  f>.  Phelps,  1  Johns.  Oas.,  180;  6.  0.,  2 
Oai.  Oas.,  821 ;  and  see  Bird  p.  Oaritat,  2 
Johns.,  842. 

lOia  So  held,  of  the  statute  of  limitations. 
[Oiting,  also,  2  Ersk.  Inst,  681 ;  2  Eaunee' 
£q.,  868;  2  Hnb.  Prsdl.,  b.  1,  tit  8;  DeOonfl. 
L^.,  §  7.]  1808,  Nash  e.  Tupper,  1  Ost., 
402 ;  1808,  Buggies  «.  Eeeler,  8  Johns,,  268 ; 
approved  and  followed,  Ohaneery,  1817,  De- 
couche  «.  Savetier,  8  Johns.  Oh,,  100. 

1011.  So  held,  of  defendant's  liability  to  ar- 
rest for  a  breach  of  the  contract  1807,  Smith 
9.  Spinolla,  2  Johns.,  108. 

1012.  So  held,  of  defendant's  liabiUty  to 
arrest  after  discharge  from  imprisonment  in  a 
foreign  State.*  1810,  White  «.  Oanfield,  T 
Johns,,  117;  1814,  Sioard  «.  Whale,  11  Id., 
104 ;  1817,  Peck  «.  Hosier,  14  Id.,  846 ;  1824, 
Whittemore  9,  Adams,  2  Oow,,  626 ;  and  see 
Van  Baugh  «.  Van  Arsdahi,  8  Oai.,  164.  Con- 
sult, also,  Abbbst  ;  and  DisoHJutaB. 

1013.  So  held,  allowing  a  recovery  by  an 
assignee  of  the  cause  of  action,  under  an  as- 
signment prohibited  by  the  law  of  the  foreign 
State.  1817,  ScoviUe  «.  Oanfield,  UJekns.^ 
888. 

1014.  Benee,  covenant  is  not  the  proper 


*  Compare,  however,  Melan  t.  De  FiU  Jamee,  1 S. 
iibP.,  188;  and  see,  also,  Thompson  v.  Eetoham, 
where  the  defence  of  infancy  was  held  to  depend  on 
the  law  of  the  place  of  the  contract,  8  Johns.,  189; 
and  eee  Martin  v.  HiU,  18  Barb.,  681. 
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form  of  action  here,  on  an  instrmnent  with  a 
■crawl,  which  was  a  anffident  seal  in  the  State 
when  laade,  bat  not  anffioient  here.  1826, 
Andrews  «.  Herriot,  4  (kno^  606;  oTermling 
Meredith  «.  Hinsdale,  3  On.,  862. 

lOUk  Chaniiwiily.  An  agreement  made  in 
another  State,  for  bringing  saite  to  reooyer 
land  here,  most  be  Judged,  as  to  its  ohamper- 
toB3  ehancter,  by  oar  law.  F.  Ohan.  Ot^ 
1839,  Giddings  v.  Eastman,  Olarhej  19. 

lOia  Uamy.  Two  banks  in  Philadel- 
pUa  agreed  to  loan  a  large  sum  to  a  New 
York  hanking  association.  The  negotiation 
was  oondaeted  partly  in  Philadelphia  and 
partly  in  New  York,  and  the  money  was  aot- 
vmQj  advanoed  in  New  York.  It  was  to  be 
repaid  at  one  of  the  banks  in  Philadelphia, 
withintenet.  JSUcZ,  that  this  was  a  Pennsyl- 
Tania  cootiaet,  an4  therefore,  if  nsorions,  that 
by  the  law  of  that  State  it  was  inoperative 
oolf  as  to  the  excess  over  the  legal  interest 
(X  ^AfprniUy  1867,  Oortis  v.  Leavitt,  16 
jr.  r.  a  AwaX  8,  91,  280,  296. 

1017.  The  law  of  the  place  where  contracts 
purely  personal  axe  made,  mast  goyem  as  to 
tkir  eoostrnotion  and  validity,  onleas  they 
are  to  be  performed  in  another  State  or  coan- 
tiy,  in  wfaioh  case  thdr  oonstniotion  or  valid- 
tty  depends  on  the  law  of  the  place  of  per- 
fomanoe.  [6  Paige,  680;  4  Cow.,  610;  17 
Johna,  61&]  CfL  <(fAppeaU,  1867,  Oortis  e. 
Lesvitt,  16  If.  Y.  (1  SmUh),  9. 

1IU&  A  New  York  banking  company  issaed 
hiBtrBmentB  called  bonds,  in  sums  of  £226, 
part  being  payable  in  five,  and  part  in  seven 
years,  in  sterling  money.  These  obligations 
wete  intended  for  sale  in  England,  in  order  to 
raise  mone^  for  the  ase  of  the  company.  The 
intenst  was  payable  semi-annoally,  in  Lon- 
doB,  hot  no  place  for  the  payment  of  the 
principal  was  ^leoified.  The  corporate  seal 
was  impieascd  npon  each  bond,  bat  withoat 
thenseof  wax  or  other  tenacioas*  sahstance. 
Pkyment  was  seooied  by  pledge  of  bonds  and 
mortgages  on  real  property  in  this  State. 
These  instruments  were  sold  in  England  to 
En^ish  residents,  for  a  discoant  greater  than 
lawM  interest  in  this  State,  and  greater  than 
the  iBfearast  lawftil  in  Sng^d,  on  loans  of 
mooeyopon  the  ^^seoartty  of  any  lands,  tene- 
mei^  or  hereditaments,  or  any  interest 
therein.'' 

BMf  1.  That  these  instroments  were  Eng- 
tish  omtraetB,  and  the  £M)t  that  the  securities 


pledged  for  their  payment  were  mortgages  on 
real  estate  in  this  State,  did  not  make  them 
American  contracts. 

2.  That  they  were  sealed  instrnments  by 
the  English  law,  althoogh  the  corporate  seal 
was  impressed  directiy  apon  the  paper,  with- 
oat wax,  wafer,  or  other  tenadons  sabstance. 

8.  That  their  payment  wiis  not,  within  the 
meaning  of  the  English  stata^  secared  upon 
landi^  dto.,  bat  upon  the  bonds  and  mortgage 
assigned,  which  were  New  York  contracts, 
and  as  snoh,  by  the  law  of  this  State,  chattel 
interests  merely.    lb. 

1019.  If  no  plaoe  of  performance  is  ex- 
pressed or  implied,  the  law  of  the  place  where 
it  was  made  will  govern.  If  the  contract  is 
to  be  performed  partiy  in  one  country  and 
partly  in  another,  each  portion  is  to  be  inter- 
preted according  to  the  laws  of  the  ooontry 
where  it  is  to  be  performed.  If  made  in  one 
country,  to  be  paid  in  another,  and  the  rate 
of  interest  is  not  expressed,  the  law  of  the 
place  of  payment  governs  the  interest.  [Story 
on  Confl.  of  L.,  §  291 ;  2  Pars,  on  Cont.,  96.] 
Supreme  Ot.j  3p,  T.,  1866,  Pomeroy  e.  Ains- 
worth,  22  JBM.,  118 ;  affirmed,  Qetf^  T^  Id,y 
180. 

Farther  Illaatrattona  of  the  general  prin- 
ciples of  the  law  of  contracts,  as  well  as  the 
ndes  peculiar  to  particular  daases  of  con- 
tracts and  instrnments,  and  those  peculiar  to 
contracts  made  by  particular  classes  of  per- 
sons, or  persons  in  particular  relationS|  wiU 
be  found  under  the  tities  of  particular  con- 
tracts and  parties  referred  to,  iupra^  under  6 
and  22. 

As  to  rules  of  Flaadini;  and  Bvidence^  hi 
actions  on  contracts,  see  PtHDora;  and  Evi- 

DIHOB. 
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1.  Borden  of  oonuBoninterast  The  doc- 
trine of  contribution  is  founded,  not  on  con 
tract,  but  on  the  principle  that  equality  o^ 
burden,  as  to  a  matter  of  common  rights  is 
equity.  [1  Cox  Cas.,  818;  2  Bos.  dc  P.,  270.] 
Cfhaneery^  1820,  Campbell  e.  Hosier,*  4  Johm. 
Ch.,  884. 

*  The  applioatiou,  Id  this  case,  of  the  principle  of 
oontrihation  to  the  ezpenee  of  repairing  a  party- 
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2.  Charge  on  lands.  When  land  ie  charged 
with  a  burden,  each  part  ought  to  bear  no 
more  than  its  proportion,  and  equity  will  pre- 
serve  this  equality  by  compelling  the  owner  of 
each  part  to  a  just  contribution.  Ohaneery^ 
1815,  Stevens  e.  Ck>oper,  1  Johns,  Oh.,  425. 
(And  see  Cheesebrough  v.  MUlard,  1  Id.,  409). 

9.  The  court  will  compel  the  creditor  to  aid 
this  right  by  aarigning  his  security  to  the 
debtor,  whom  he  charges  with  the  whole  de- 
mand, and  they  will  not  allow  him  Toluntarily 
to  defeat  this  right  If  he  discharge  portions 
of  the  land,  he  cannot  in  equity  charge  the 
other  portions  with  a  greater  burden  than 
they  would  have  been  subject  to  on  the  prin- 
ciple of  contribution.    Ih. 

4.  Purchasers,  at  a  sheriff's  sale,  of  several 
parcels  of  a  tract  of  land,  must  contribute  to 
the  redemption  of  a  prior  mortgage  of  the 
whole  tract,  in  proportion  to  the  actual  rela- 
tive values  at  the  time  of  sale,  in  prefermice  to 
the  prices  at  which  they  were  sold.  Ohan^ 
eery,  1815,  Cheesebrough  v.  Millard,  1  Johne. 
Ch.,  409. 

5.  Part  payniAnt  of  mortsaca  Where  two 
persons  purchase  separate  portions  of  a  lot  of 
land  previously  mortgaged,  and  one  of  them, 
afterwards,  pays  a  share  of  the  mortgage- 
money,  if  such  payment  is  less  than  his  pro- 
portion of  the  whole  mortgage,  he  cannot  com- 
pel the  other  to  contribute,  though  the  other 
has  paid  nothing.  Supreme  Ot.,  1818,  Sawyer 
«.  Lyon,  10  Johne.,  82. 

6.  Judgment.  Contribution  allowed  where 
lands  in  the  hands  of  several  are  charged  with  a 
judgment ;  and  the  order  therefor  regulated.  2 
ieev.S^,  876,  §§70-78. 

7.  Ttucaa  and  aMeaamanta.  Apportionment 
of,  between  several  owneis  of  real  property,  in 
any  dty  or  village.  LaweqflUl,  825,  ch.  841 : 
1866,  587,  ch.  827. 

*  a  Improvamanta.  A  tenant  in  common 
cannot  be  made  liable  to  the  others  for  the 
expense  of  improvements  of  the  property  not 
necessary  as  repairs,  made  in  the  absence  of 
an  express  or  implied  contract.  Such  con- 
tract cannot  be  implied  from  the  mere  fact  of 
the  improvements  being  beneficial ;  nor  is  the 
expense  a  lien  upon  the  estate.  [6  Cow.,  475 ; 
6  Paige,  405;  Story's  Eq.  J.,  §§  656,  1284.] 


wall,  was  somewhat  qaeationad  in  Shorred  v.  Ciaoo, 
^Sane^,y  480;  but  was  approved  and  followed  in 
Partridge  e.  Gilbert,  16  iT.  T.  (1  SmUh),  601 ;  affirm- 
ing 8.  C,  8  Z>iMr,  184. 


Supreme  Ot,,  1861,  Taylor  e.  Baldwin,  10 
Sarb.y  626 ;  affirming  8.  0.,  10  Id.,  582. 

9.  Two  anrotiaa.  Where  two  sign  as  sure- 
ties,  their  agreement,  as  between  themselvea, 
is  implied  by  law.  They  are  both  surelaes  for 
the  principal,  and  bound  to  contribute  equally 
in  case  of  his  de&ult  Parol  evidence,  that 
the  one  last  signing  declared  that  he  did  so^ 
not  as  mere  surety  for  the  original  obligor,  bat 
as  surety  for  the  first  surety  also,  is  inadmia- 
sible  to  vary  the  terms  of  the  agreement  im- 
plied by  law.  €ft.  qf  Appeals,  1851,  Norton 
e.  Ck>ons,  6  if.  T.  {^Seld.),  88.  See,  also,  a 
previous  dedsion  to  the  same  eflfect,  8.  O., 
Supreme  Ot.,  1846,  8  Den.,  180. 

la  That  contribution  may  be  enforced 
whether  the  sureties  were  bound  Jointly  or 
severally,  by  the  same  or  by  difiSirent  instra- 
ments,  and  though  the  party  who  sues  did 
not  know,  i^  the  time  that  he  became  surety, 
that  the  defendant  was  also  a  surety.  The 
order  of  time  in  which  they  became  bound  is 
not  a  material  inquiry.  The  only  question  is, 
whetlker  they  were  in  &ct  sureties  for  a  prin- 
cipal debtor,  and  in  relation  to  one  and  the 
same  transaction.  Norton  e.  Ck>on8,  8  Den,^ 
180. 

U.  Death  of  aoraty.  The  obligation  of  co- 
sureties to  contribute  ratably  towards  dis- 
charging any  liability  which  they  may  incur 
in  behalf  of  the  principal,  devolves  in  case  of 
the  death  of  a  co-surety,  upon  his  legal  repre- 
sentatiTes.  In  this  respect  it  is  like  any  other 
contract  made  by  one  in  his  lifetime  to  pay 
money  at  a  ftiture  time,  absolutely  or  contin- 
gently, who  dies  before  the  occurrence  of  any 
breach  of  the  contract.  [2  Johns.,  218 ;  Story 
on  Oon.,  Si  558,  584 ;  Ohitt  on  Oon.,  597;  2 
Tenn.,  104;  8  Johns.,  249;  2  Bos.  &  Pull., 
268 ;  2  Id.,  270;  1  Mete.,  887 ;  17  Mass.,  464.) 
Supreme  Ot.,  1846,  Bradley  e.  Burwell,  8 
Den.,  61. 

12.  Spaoialagraementtoaliaraloaa.  Two 
parties  agreed  to  bear  equally  liability  incur- 
red by  one's  becoming  bail.  They  equally 
bore  the  liabilities,  after  which  the  one  who 
was  bail  collected  half  the  amount; — ffeUd^ 
that  he  was  bound  to  pay  a  moiety  to  his  oo> 
surety.  Supreme  Ot.,  1828,  Smith  v.  Hicks,  1 
Wend.,  202;  S.  0.,  5  Wend.,  48. 

13.  It  seems,  it  would  be  other?rise  if  there 
were  no  such  special  agreement.  &  0.,  5 
Wend.,  48. 

14.  Action  between  joint-ewiien^  *o. 
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When  fiome  of  the  jointrowners  of  a  vesael 
hftTe  been  soed,  apd  jndgment  is  recovered 
against  them  (they  omitting  to  plead  the  non- 
joinder cff  the  others),  if  some  of  them  pay 
the  amonnt,  there  is  no  absolute  mle  that 
thej  msy  not  snstain  an  action  for  oontribn- 
tioii,  eTen  pending  the  relation  of  joint-own- 
enhip.  If  it  appear  that  no  aocormts  are  ont- 
studing  which  may  change  the  apparent  lia- 
bifa'ty  of  the  party  sned,  or  perhaps  wholly 
dopbce  it|  the  mere  &ct  of  the  continuance 
of  the  relation  of  part-owners  will  not  defeat 
the  suit.  If.  F.  Superior  Ot^  1868,  Wood  v. 
Mfirritt^  S  Boiw.,  868. 

19L  Judgment  against  one  of  several 
jofmiy  todebled.  Where  one  has  paid  a 
judgment  recovered  against  him,  in  an  action 
flgunst  him  alcn&y  on  a  demand  on  which  an- 
,  other  was  jointly  liable  with  himself,  he  cannot 
bftTe  an  action  against  the  other  for  contribn- 
tice  as  for  money  paid  to  his  nse.  Supreme 
Ct^  1817,  Murray  v.  Bogert,  14  Johns,,  818. 

16.  Bxpenaas  of  oompconiise.  An  eject- 
msBt  niit,  involving  a  mere  question  of  boun- 
dary, was  referred  by  consent  to  surveyors, 
the  expense  was  borne  by  the  prevailing  par- 
ty;—A2e2,  that  in  the  absence  of  any  agree- 
mat  ihai  he  should  bear  it,  his  recovery 
igUBst  the  other  in  an  adtion  for  contribution 
should  be  sustained.  Supreme  Ct,  1818,  -Low 
f.  YiDoman,  15  Johne,,  288. 

17.  Master  of  vesseL  Owners  of  a  vessel, 
of  whom  the  master  was  one,  chartered  her  to 
W.,  who  was  also  an  owner,  to  take  a  cargo 
of  oottoB,  stipolating  that  eight  hundred  bales 
should  be  bought  on  the  owners^  account,  at  a 
limited  j^oe,  and  go  fireight-free.  The  800  bales 
were  bou^t  at  a  higher  price,  and  the  mas- 
ter, with  knowledge  of  this  fact,  signed  a  bill 
of  kfing,  at  the  higher  price,  and  they  were 
sold  at  a  loss.  Held,  on  W.'s  bill,  that  the 
master  was  liable  to  contribute.  JVI  71  Supe- 
rier  CL,  1850,  Davies  v.  Oram,  4  San^,,  855. 

Ifll  Dadnotion  for  seonrity  obtained.  A. 
aod  B.  were  co-sureties,  and  B.  refusing  to 
aid  in  adjusting  the  debt,  A.  paid  it,  and 
vack  from  the  debtor  an  assignment  of  a  mort- 
gage aa  collateral  Security,  foreclosed  it  by  ad- 
vertiseanent,  and  became  the  purchaser  at  a 
nominal  price.  Held,  upon  A.'s  bill  agtunst  B. 
for  contribution,  that  A  was  not  a  trustee  as 
to  the  land,  but  that  at  the  most  he  was  only 
chargeable  with  it  at  its  actual  value  at  the 
time  of  the  purchase ;  and  that  an  allowance  to 
Vol,  U.— 8 


him  of  five  per  cent  and  $50  for  the  expenses 
of  foreclosure,  and  loss  in  perfecting  title  and 
converting  the  land  into  money,  was  reason- 
able and  proper.  Ct.  of  Errors,  1830,  Living- 
ston e.  Van  Rensselaer,  6  Wend,,  68. 

19.  Suing  part  of  the  joint-debtors.  If 
one  pay  a  debt  of  himself  and  others,  he  has 
an  action  against  each  of  the  others  for  their 
respective  proportions,  though  he  did  not, 
when  he  made  the  payment,  require  any  sub- 
rogation ;  but  he  cannot  sue  a  part  of  them 
jointly.  K  F.  Superior  Ct.,  1848,  Parker  «. 
Ellis,  2  Sandf.,  223. 

20.  Prooeadlng  on  foot  of  deoree  paid. 
That  after  A.  has  paid  a  decree  against  him- 
self and  another  for  a  joint  debt,  he  may  pro- 
ceed upon  the  foot  of  the  decree  to  compel 
contribution.  North  American  Fire  Ins.  Oo. 
9.  Handy,  2  Sandf,  Ch,,  492. 

21.  AiMrignment  of  decree  to  one  defend- 
ant A  mortgagor,  on  his  bill  to  redeem,  had 
a  decree  that  the  defendants  pay  him  a  certain 
sum  for  the  rents  and  profits,  after  deducting 
the  mortgage-debt,  but  it  did  not  fix  the  pro- 
portions in  which  the  respective  defendants 
should  pay.  Plaintiff  assigned  the  decree  to 
one  of  the  defendants,  who  paid  him  the  whole 
sum; — Held,  that  such  defendant  could  en- 
force it  against  the  others  for  a  just  contribu- 
tion. [2  Ves.,  622 ;  11  Id.,  22 ;  1  Wightw.,  2, 
6;  2Madd.  Oh.,  437;  8  Meri.,  576;  1  Atk., 
188 ;  2  Verm.,  608.]  Ohcmeery,  1820,  Scrib- 
ner  e.  Hickok,  4  Johm,  Oh,,  580. 

22.  That  a  oomprcmise  by  one  party — ^he 
treating  the  debt  as  due  him  alone — precludes 
him  from  seeking  contribution  for  loss  of  the 
debt.    Halsted  fi.  Schmelzel,  17  Johns,,  80. 

23.  AdmlnlstratJon-bond.  One  surety  in 
an  administration-bond  cannot  bring  an  ac- 
tion against  his  co-surety,  for  an  alleged  de- 
fault of  the  administrator,  before  he  has  been 
damnified  as  surety.  Supreme  Ct,,  1806,  Peo- 
ple e.  Duncan,  1  Johns,,  811. 

24.  "Wron^^aoers.  Oontribution  is  not  to 
be  enforced  between  wrongdoers.  [8  T.  B., 
186;  1  Ves.  &  B.,  117;  2  B.  &  P.,  270;  Dig., 
27,  8,  1, 14,  18,  1,  85,  2.]  Chancery,  1816, 
Peck  0.  Ellis,  2  Johns,  Ch,,  181 ;  to  the  same 
effect,  1844  [citing  also,  4Lond.  Jurist,  1174; 
5  Paige,  612],  Miller  «.  Fenton,  11  Paige,  18. 

As  to  contribution  between  persons  in  par- 
ticular relatione,  consult  the  tities  of  the  rela- 
tions, such  as  Partnebship;  Pbinoipal  ai7d 
Surety  ;  Tenants  in  Oommon,  &c. 
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OONVBR8ZON. 

L  "What  Auoxnm  to. 
n.  Dbmakd. 
m.  Who  ult  bbootzb  vob. 

L  What  ucouktb  to  Conteesion. 

1.  Tortloiui  aot,  or  refiiial— lAMlgnmmit. 
One  who  is  lawAiUy  in  poflBeasion  of  the  prop- 
erty of  another,  doee  not  oommit  a  conversioQ 
until  he  does  aome  tortioos  aot  in  reference  to 
it,  or  refbeee  to  delirer  it  to  the  owner  on  de- 
mand. And,  until  a  oonversion,  the  owner 
may  transfer  the  property,  and  the  assignee, 
upon  subsequent  demand  and  refosal,  mAy  sue 
in  his  own  name.  Ot,  qf  Appecdiy  1849,  Hall 
e.  Robinson,  2  K  7.  (9  Oom»t.),  298. 

a.  Deiying  plainliirs  xlcht  To  oonstitnte 
a  conversion,  it  is  not  necessary  to  show  a 
manual  taking  of  the  thing  in  question,  nor 
that  the  defendant  has  applied  it  to  his  own 
use ;  but  the  assuming  a  right  to  dispose  of  it, 
or  exercising  a  dominion  over  it,  to  the  exclu- 
sion, or  in  defiance  of  the  plaintiffs  right,  is  a 
conyersion.  [8  Mod.,  212;  2  Bnlst,  810;  4 
T.R.,280;  8 East,  688;  12 Mod.,  844;  8  Baa 
Abr.,  877.]  Suprme  Ot^  1810,  Bristol «.  Burt, 
7  /oAna,  2M;  1818,  Murray  e.  Burling,  10 
Id.,  172;  1828,  Reynolds  e.  Shuler,  6  Oow., 
828 ;  1840,  Oonnah  e.  Hale,  28  Wend.,  482. 

3.  ForUdding  removaL  The  owner  of  the 
freehold  forbade  the  removal  of  machinery 
affixed  to  it,  by  a  purchaser  under  an  execu- 
tion, ffeldj  a  conversion.  A  very  slight 
agency  or  interference  with  property  will 
make  one  liable  in  trover.  Supreme  OL,  1848, 
Farrar  e.  Ohauffetete,  6  Derk,  627. 

4.  RaoetptiDg  to  stranger.  That  if  a  bailee, 
with  lien,  gives  to  a  third  person  claiming 
the  goods,  a  receipt  acknowledging  his  title, 


it  is  a  conversion,  and  a  waiver  of  his  Hen. 
Holbrook  v.  Wright,  24  WML,  189. 

&  Sale  by  oarder.  A  ship-owner,  not  hav- 
ing a  lien  for  the  freight,  after  he  had  asBigned 
the  bill  of  lading,  sold  the  goods  at  auction  to 
pay  the  freight  ;^^<0Zi,  that  the  sale  was  a 
conversion,  for  which  trover  would  lie  at  the 
suit  of  the  assignee  of  the  bill.  Bt^eme  CL, 
1820,  Chandler  c.  Belden,  18  Johm^  167. 

€.  —  fagr  Insoradi  tdkm  abandonmeBt 
Since,  after  abandonment,  the.insured  cannot 
purchase  the  property  for  his  own  benefit,  if 
he  or  his  agent  do  purchase  the  property,  a 
subsequent  sale  by  the  insured  amounts  to  a 
conversion.  Ot.  qf  Erron,  1806,  Robinson  «. 
United  Ins.  Co.,  1  Johm.,  692 ;  affirming  8.  C, 
2  Cai.,  280. 

7.  —  under  mortgage.  Where  defendant 
proved  that  he  to<^  and  sold  the  property 
rightfully,  by  virtue  of  a  mortgage,  and  ob- 
tained on  the  sale  a  suiplus,  which  he  held  as 
trustee  for  the  plaintifl^^iTe^  that  pUintiff 
could  not  recover  in  an  action  as  for  a  conver- 
sion. Ot.  qf  AppeaU,  1868,  Pettit  e.  King, 
Seld.  Ifotef,  Ko.  6,  86. 

a  —  by  bailee^  after  deUvoy.  A  manu- 
facturer delivered  goods  to  plaintiff  which  he 
had  made  from  materials  furnished  by  plaintifE^ 
pursuant  to  his  sgreement,  by  depositing  them 
in  the  highway,  and  notifying  the  hot  to  plain- 
ti£  Plaintiff  took  away  only  a  part,  and  the 
manu&cturer  then  sold  the  remainder.  MUd, 
a  conversion.  The  property  was  in  the  plain- 
tiff and  the  whole  had  been  delivered  to  him. 
Hence,  one  who  purchased  with  notice  of 
plaintiff's  daim,  acquired  no  titie.  Supreme 
Ot.,  1818,  Babcock  «.  Gill,  10  Johne.,  287. 

9.  The  m«re  aale^  by  one  tenant  in  common, 
of  the  entire  chattel,  followed  by  exclusive 
claim  and  dominion  in  the  purchaser,  is  in  it- 
self a  conversion,  and  entities  his  co-tenant  to 
an  action  of  trover.  [2  Kent  Com.,  860 ;  6 
Barn,  ft  A.,  896 ;  6  Venn.,  442.]  Supreme 
Ot,  1889,  White  v.  Osbom,  21  Wend.,  72.  To 
the  same  effect  are,  1808,  Wilson  e.  Reed,  8 
Johm.,  176 ;  1828,  Hyde  v.  Stone,  9  Oott., 
280 ;  1882,  Mumford  e.  McEjiy,  8  Wend.,  442 ; 
1881,  Hyde  e.  Stone,  7  Id.,  864. 

la  Mare  delay  in  the  delivery  of  goods, 
by  a  common  carrier,  is  not  a  conversion  of 
the  property.  [8  Hill,  688;  Ang.  on  Carr., 
I  481;  2  Kern.,  618.]  Supreme  Ot,  1868, 
Briggs  e.  Kew  Tork  Central  S.  R.  Co.,  28 
Barb.,  616. 
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U.  Whan  a  taotor  bajs  Btooks  for  Mb 
prinelpalf  he  is  bound  to  hold  himself  in  readi- 
ness to  ddiver  them  on  payment  <rf  his  ad- 
Taaees  iid  eommtsdons;  and  if  he  sells  them* 
vithoot  dfliMiidiBg  payment  of  the  money  he 
had  adnoioed,  and  without  giving  notioe  of 
8sk  to  his  principal,  thereby  disabling  himself 
from  dsliTerin^  them  to  him,  he,  in  effeot, 
oosverts  them  to  his  own  nse,  and  loses  any 
Hs^t  of  aetioii  against  his  principal  that  he 
ajgirt  oliherwifle  have  had.  JT,  T.  Superior 
Cl^  1856,  Morwin  «.  Hamilton,  6  Duer,  244. 

IX  Onsnmlwrion  oMroliaBt.  Where  goods 
vece  sent  to  a  oommianon  merchant  for  sale 
«a  comBiifiBioa,  upon  speoified  terms,  and  he 
nbsefiiQDtly  places  them  in  the  hands  of  an- 
ctber  mer^iant  for  sale  on  the  same  terms, 
sQch  act  Sb  a  conyerBion,  and  renders  him  lia- 
ble in  Uowr,  (X  tfApp^dU,  1858,  Mo&t  c. 
Wood,*  AUL  mte^  ^o.  5, 14. 

la.  Uluntliofistd  idedge.  That  if  a  factor 
pledge  the  goods  of  his  principal  for  his  own 
delit,  it  is  a  conversion.  Kennedy  «.  Strong, 
UMm^  128. 

14  ^  and  sale  lyy  pladfae.  Where  an 
sgent  to  sell  goods  pledged  them  to  secure  a 
dabtdae  by  himself,  and  the  pledgee  refdses 
to  deiivcr  the  goods  to  the  owner  on  his  de- 
aaod,  bat  sella  them  at  auction,  it  is  a  con- 
Tsmoi.    ilT.  F.  Chm.  Pl^  1854,  Henry  v.  Mar- 

IB,  Pffii—f  of  pledge.  A  misuse  of  prop- 
trty  pledged,  or  which  is  subject  to  a  Hen,  by 
attempting  to  seQ  it  before  it  has  become  for- 
ftitod  iat  noa-payment  of  the  lien,  is  of  itself  a 
eoDvcnaoD,  and  destroys  the  Hen.  If,T,Chm. 
PL,  1851,  Yineent  t.  Oonklin,  1  B.  D.  BmUk, 
SOS. 

1&  — of  Uied  ohattete.  Where  a  party 
htrssabone  to  goafxed  distance,  and  goes 
beyoad  it,  there  is  a  conversion  for  which  ac- 
tion wiD  lieu  [16 Johns., 74.]  KY.Superior 
0, 1865,  Fish  «.  Ferris,  5  Duer,  49.  JVl  F. 
Co^  PI,  1865  [citing  also,  5  Mass.,  104; 
I>om.,b.  l,4,§2,art.  1;  Jones  on  B.,  121 ;  2 
Ld.  Baym^  415;  Story  on  B.,  §§  282,  418], 
Disbrow  e.  Tenbroeck,  4  B  D,  Sn^hj  897. 

17.  That  removal  of  personal  property  by  a 
leasee  who  hired  on  condition  that  it  should 
not  be  removed,  is  a  conversion.  King  ode, 
Q&hy  4  Jf.  F.  leg.  Oh$^  848. 


*  8m  this  CM*  oomaented  on  in  Both  «.  Palmer^ 


1&  A  mere  naked  bailee  is  not  liable  to 
an  action  of  trover,  at  the  suit  of  the  bailor, 
until  after  demand  and  refusal.  Supreme  Oty 
1812,  Brown  «.  Oook,  9  Johne,^  861. 

19.  Zdeaor'B  reftiaal  to  deliver.  If  one 
who  has  a  lien  on  chattels  refuse  to  deliver 
them,  on  tender  of  the  amount  of  the  Uen,  it 
is  a  convendon.  N".  F.  Com,  PI,  1855,  La 
Motte  «.  Archer,  4  F.  D.  Smith,  46. 

2a  Idea  most  be  aaaerted.  Where  the 
bailee  claims  a  hen,  he  is  bound  to  make  a 
positive  claim,  if  not  to  state  its  nature  and 
amount.  If  he  does  not,  his  refusal  to  deliver 
is  sufficient  proof  of  a  conversion.  JVI  F.  Su^ 
perior  Ot,  1858,  Heine  v,  Anderson,  2  Duer^ 
818. 

21.  Ambignoaa  aaaertlon  of  lien.  M.  was 
employed  by  the  owner  of  goods  to  obtain 
them  from  an  express  company  by  whom  they 
had  been  transported,  and  to  bring  them  to  the 
owner,  for  a  compensation  agreed  on«  In  or- 
der to  do  so,  he  paid  the  charges  of  the  express 
company  from  whom  he  received  them.  Beld^ 
that  he  had  a  lien  upon  them  for  his  advances ; 
and  that  the  refhsal  of  his  depositary  to  de- 
liver them  to  the  owner  until  the  owner  should 
settle  '^  a  matter"  with  M.,  not  specifying  what 
the  claim  was,  was  not  a  conversion.  In  the 
absence  of  any  tender  of  the  amount  of  IL's 
ae^aneetj  it  should  not  be  inferred  from  such 
language,  that  the  refusal  was  bssed  on  any 
claim  to  a  lien  for  M.'s  eon^emaUon.  Su- 
prem$  Ct^  1855,  Ooller  «.  6hepard,  19  Smrb,^ 
805. 

22.  Joint  bailees.  Plaintiff  bailed  propecty 
to  W.  and  R.  for  the  benefit  of  W.,  and  W. 
had  the  possession;  and  B.,  when  demand 
was  made  on  him  for  the  property  at  the  ex- 
piration of  the  stipulated  time,  reused  to  have 
any  thing  to  do  with  it.  ^  HM,  not  as  matter 
of  law,  a  conversion.  To  make  such  words, 
on  the  part  of  one  who  had  not  possession,  a 
refosal,  an  intent  must  l>e  shown  to  embarrass 
plaintiff  in  his  steps  to  obtain  possession.  [1 
Oow.,  822.]  Supreme  €t,,  1842,  Mitchell  «. 
WillUms,  4  HiU,  18. 

22.  A.  and  B.  received  goods  from  plaintiff 
to  be  redelivered  on  demand,  and  B.  delivered 
them  to  a  third  party  claiming  adversely  to 
plaintiff.  Held,  a  conversion  by  B.,  but  not 
by  A.  Suprems  Ot,  1888,  Lockwood  «.  Bull, 
1  Cow^  822;  followed,  1842.  Mitchell  «.  WU- 
Hams,  4  HUl,  18. 

24  In  the  case  of  joint  bailees,  demand  on 
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and  refasal  by  one  is  not  of  itself,  as  in  the 
case  of  partners,  a  conversion.  Bu/prtmA  (7t., 
1842,  Mitchell  v.  WilUams,  4  ExO,  18. 

25.  Reftisal  I97  bailee's  partner.  In  the 
absence  of  the  bailee  from  his  store,  the  owner 
demanded  the  goods  from  the  bailee's  partner, 
who,  without  denying  the  plaintiff's  right,  or 
making  a  reasonable  ezonse  for  delay,  or  claim- 
ing any  lien,  sud  that  the  goods  oonld  not  be 
delivered  till  the  bailee  himself  was  consulted. 
HM^  sufficient  evidence  of  a  conversion,  and 
a  waiver  of  the  lien.  [1  Oampb.,  410;  15 
Wend.,  474;  9  Moore,  41 ;  S.  0.,  2  Bing.,  28.] 
avtijprmM  Ot.y  1840,  Holbrook  0.  Wright,  24 
Wend,,  169. 

26b  Salt  by  agent  An  agent  who  sues 
and  recovers  judgment  in  his  own  name  upon 
a  demand  belonging  to  his  principal,  and  con- 
ceals the  &ct  from  his  principal,  and  uses  the 
judgment  for  his  own  benefit,  is  liable  for  the 
conversion  in  the  amount  of  the  fiioe  of  the 
demand.  jV.  F.  Superior  Oty  1867,  Sharp  v, 
Whipple,  1  jSmio.,  557. 

27.  Paflure  to  aocoont.  One  who  receives 
a  note  to  collect,  agreeing  to  apply  the  pro- 
ceeds on  a  debt  due  to  him  from  tiie  owner, 
and  who  collects  the  note  accordingly,  is  not 
liable  in  trover  on  fiUling  to  account.  This  is 
no  conversion.  80  hM^  where  a  suit  on  the 
latter  debt  was  brought  before  the  suit  for  the 
alleged  conversion ;  and  in  the  former  suit  the 
claim  for  the  proceeds  might  have  been  set 
up  as  a  defence.  Supreme  Ot.^  1815,  Oanfield 
V,  Monger,  12  Johne^  847. 

2B,  Aot  of  agent  Although  trover  may 
be  maintained  whenever  the  agent  has  wrong- 
fully converted  the  property  of  his  princi- 
pal to  his  own  use, — and  the  fact  of  convert 
sion  may  be  made  out  by  showing  either  a 
demand  and  refbsal,  or  tiiat  the  agent  has, 
without  necessity,  sold  or  otherwise  disposed 
of  the  property  contrary  to  his  instructions, — 
yet  there  must  be  some  Mt  on  the  part  of  the 
agent ;  a  mere  omieeian  of  duty  is  not  enough, 
although  the  property  may  be  lost  by  the  neg- 
lect Nor  will  trover  lie  where  the  agent^ 
though  wanting  in  good  faith,  has  acted 
within  the  general  scope  of  his  powers.  [4  T. 
R.,  260;  10  Johns.,  172;  Peake's  Gas.,  49;  4 
Esp.,  156 ;  2  Balk.,  655 ;  4  Wend.,  618 ;  2  Bos. 
&P.,488;  1  Vent,  228;  4  Oampb.,  188.]  Sti- 
preme  61,  1889,  McMorris  9.  Simpson,  21 
Wend.^  610. 

29.  Where  goods  are  detained  by  an  agent, 


by  the  direction  and  command  of  his  principal, 
trover  lies  against  the  principal.  Supreme  Gt,^ 
1810,  Shotwell  9.  Few,  7John*.^  802. 

30.  Though  the  conversion  is  by  the  aot  of 
an  agent,  and  without  the  knowledge  of  the 
principal,  the  latter  is  liable,  if  he  receive  the 
benefit  of  it  [1  Hill,  818;  7  Bmg.,  648.]  Ot. 
ofAppeaU,  1852,  Oobb  v.  Dows,  10  jV.  F.  (9 
8eld.\  885. 

31.  0.  owning  wheat  in  store  No.  12,  hia 
agent  sold  three  thousand  bushels  of  it,  and 
gave  an  order  for  it  upon  the  storekeeper  of 
No.  12;  but  the  storekeeper,  to  fill  the  order, 
took  a  part  of  the  plaintiff's  wheat,  which 
was  stored  in  No.  11,  and  the  agent  received 
payment  from  the  buyer  and  accounted  there- 
for to  0.,  before  notice  of  the  error.  Held^ 
that  such  wrong  delivery  was  a  converrion, 
and  0.  and  his  agent  were  liable.  The  taking 
of  the  wheat  from  No.  11  instead  of  No.  12  was 
an  aot  done  under  color  of  the  agency,  with 
a  view  to  benefit  the  principal  by  enabling 
him  to  ftilfil  his  contract  [1  Hill,  818 ;  7 
Bing.,  548.]  Ot.  of  Appeals,  1852,  Oobb  «. 
Dows,  10  K  7.  (6  Seld.),  885 ;  affirming  9 
Barb.,  280. 

32.  Lawfiil  origin  of  poetctMrfon  no  de- 
lianoa  Assuming  to  one's  self  the  property 
and  right  of  disposing  of  another  man's  gooda, 
is  a  conversion.  [6  Mod.,  212,  a ;  6  East,  540.} 
The  fact  that  defendant  comeslawfhlly  into  poe- 
sesnon,  forms  no  objection  to  the  action.  It 
is  the  breach  of  the  trust,  or  the  abuse  of  such 
lawful  possession,  which  constitutes  the  con- 
version. These  principles  are  applicable  to 
things  in  action, — e.  ^.,  a  note, — as  well  as  to 
chattels.  Supreme  Ct.,  1818,  Murray  «.  Bur- 
ling, 10  Johni,y  172. 

33.  One  who,  being  lawfblly  In  pooaeeoion, 
wrongfully  parts  with  the  possession  to  the 
injury  of  the  owner,  is  liable  in  trover  for  a 
conversion.  Supreme  Gt.,  1882,  Spencer  e. 
filackman,  9  Wend,,  167. 

34.  W.,  as  his  agent,  took  S.'s  watch  to  a 
third  person  to  have  it  appraised  by  a  watch- 
maker, for  the  purpose  of  borrowing  money 
on  it,  and  while  in  the  possession  of  the  watoh- 
m»ker  it  was  levied  upon  as  W.'s  property. 
Held,  that  such  third  person  was  liable  in  tro- 
ver to  the  owner  for  wrongfhlly  parting  with 
the  possession  of  the  watch,  and  especially  as 
there  seemed  to  have  been  collusion  between 
him  and  the  officer  who  attached  it    lb. 

35.  Efieot  of  saba^qoent  attaohment.    A 
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defendant,  saed  for  damages  fbr  a  oonversion, 
fnay  taooettMly  defend  himself  on  the  ground 
that,  alter  the  commission  of  the  conversion, 
he  caused  the  goods  converted  to  he  levied  on, 
Tuider  an  attachment  issued  against  the  owner, 
as  a  provisional  remedy  in  an  action.  So  far 
as  the  fiahility  of  the  defendant  for  the  con- 
venion  is  concerned,  the  levy  of  the  attach- 
ment is  equivalent  to  a  return  of  the  goods. 
S^nm§  at,,  1868;  Whitaker  v.  Merrill,  28 

3&  Cteto^of  tlielaw.  /;( «Mmt,  that  if 
the  plaintiff  in  an  attachment  is  in  possession 
of  the  attached  property  hy  virtue  of  the  at- 
tuhment,  the  property  may  he  deemed  to  he 
ia  the  costody  of  the  law,  and  a  loss,  without 
the  neg^enoe  of  the  officer,  is  not  a  conver- 
■on.    Jeimer  «.  Joliffe,  6  Johns,^  9. 

37.  Gbanse  fiv  hOL  The  plaintiff  offered 
a  one-doQar  bill  in  payment  of  a  demand 
aawontuig^  to  87^  cents,  and  being  offered  in 
diiage  curreney  which  was  not  legal  tender, 
objected  to  it,  and  demanded  the  bill  again; 
dclBadant  thereupon  tendered  him  62|  cents 
in  ipede,  together  with  a  receipt,  which  re- 
e«pt  the  plaintiff  took  and  kept.  Eeldy  that 
pliiiitiff  ooold  not  recover  as  for  a  conversion 
of  the  hank-bill ;  and  even  if  he  might,  he  was 
Dot  entitled,  in  any  event,  to  recover  more 
tksa  82)  cents.  Supreme  Ot.,  1855,  Sibley  v. 
Im,  21  Barb^  284. 

3a  A  pcMtmastar  who  detains  a  news- 
paper for  letter-postage,  on  the  ground  that 
iDformation  was  asked  or  communicated  in 
writing  by  marks  thereon,  is  liable  for  con- 
vetnon,  tf  it  is  shown  that  the  marks  were 
aecidentid,  and  not  within  the  description  au- 
tbofisQg  a  charge  of  letter-postage.  Ot,  of 
Afpeak,  1848,  Teall  e.  Felton,  1  K  7,  (1 
OMHtX  £87;  afOrming  S.  0.,  8  Bofrl.,  512. 

39l  Sm  aliaKlff  knowingly  seized  more 
goods  than  were  sufficient  to  satisfy  the  eze- 
eatioiia,  and  a  portion  of  them  remained  in 
his  hands  after  enough  had  been  sold  to  pay 
the  judgment,  which  he  converted  to  his  own 
use,  ezeept  a  small  part  which  he  returned  to 
the  pblntiff  in  a  damaged  state.  EM,  that 
the  aberiff  was  liable  for  converting  what  was 
not  needed  to  pay  the  judgment,  and  for  in- 
juring any  of  it.  Ot.ofApptaU.WM^yftkUir' 
bory  e.  Westervelt,  9  N.  7.  (5  SM.),  598. 

401  ZtffTing  on  tiha  goods  of  a  stmnger, 


*  8ee  a  forthsr  dadsion^n  this  oss«,  80  Ii,<^  889. 


auH  exacting  security  that  they  shall  be  forth- 
coming, is  a  conversion,  and  will  sustain  tres- 
pass. Supreme  Ot,^  1827,  Wintringham  «. 
Lafoy,  7  Ooto,,  785 ;  1882,  Phillips  «.  Hall, 
8  Wend,^  610. 

41.  Gkde  on  ezeoatton  after  satiaiactlon. 
If  the  plaintiff  in  the  ezecation  accepts  pay- 
ment of  the  judgment,  and  agrees  thereupon 
to  return  the  property  to  one  who  holds  a  lien 
on  it,  the  right  to  proceed  to  a  sale  is  gone ; 
and  if  he  does  so  proceed,  he  is  liable  as  for  a 
conversion.  K,  7,  Gom.  Pl,^  1864,  Glassner 
«.  Wheaton,  2  E.  D,  Smith,  862. 

42.  Mortgaged  ohattels.  Under  a  chattel 
mortgage  providing  that  the  mortgagor  may 
retain  possession,  the  possessory  right  of  the 
mortgagor  may  be  seized  on  execution  or  at- 
tachment; but  when  the  possessory  right 
fails,  the  right  to  detain  under  the  attachment 
ceases,  and  a  continuance  of  the  detention  is 
a  conversion.  E.  7,  Superior  Ot.^  1866,  Fair- 
banks V.  Bloomfleld,  5  Duer^  484;  and  see 

OHA.TTBL  MOBTOAOKS. 

43.  That  a  bank  which  receives  fhnn  a 
dealer,  in  the  regular  course  of  business,  checks 
which  he  received  as  agent,  and  the  proceeds 
of  which  he  appropriates  to  his  own  use,  is 
not  liable  as  for  a  conversion.  Oase  «.  He*. 
chanics'  Banking  Association,  4  JV.  F.  (4 
0<m9t,\  166. 

44.  That  where  money  is  received  from  a 
third  person,  the  party  to  whom  the  money 
belongs  may  insist  on  receiving  the  identical 
money,  and  if  not  delivered  on  request,  may 
maintain  a  possessory  action.  Donohue  v. 
Henry,  4  E.  D.  Smithy  162. 

45.  Kegotiable  note.  The  maker  of  a  ne- 
gotiable note  can  maintain  an  action  for  con- 
version against  one  who,  before  it  has  any 
inception,  wrongfully  gets  possession  of  it  and 
negotiates  it  to  a  Ixmehflde  holder  for  value; 
and  this,  whether  the  maker  has  paid  it  or 
not,  at  time  of  suit  brought  [1  Bam.  &  Ad., 
598;  8  Vem.,  99;  10  Johns.,  172.]  Ot,  of 
Appeah,  1865,  Decker  v.  Mathews,  12  E  7, 
(2  Eem,),  818 ;  affirming  S.  0.,  5  Somdf.,  489 

46.  Pnrobaseoflandandflxtnres.  Where 
one  wrongfully  affixes  to  his  own  land  personal 
property  of  another,  and  so  makes  it  a  part  of 
the  land,  a  mortgagee,  without  notice,  or  a 
purchaser  in  possession  under  the  mortgage,  is 
not  liable  for  the  conversion.  The  injured 
party  must  seek  his  remedy  against  the 
wrongdoer.     Supreme  Ot,^  1848,   Fryatt  e. 
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SoUiTan  Oo.,  6  Eill^  116;  affirmed,  Ot.'of 
JSrroTB^  1844,  7  Id.,  529,  bat  do  opinion  re- 
ported.* 

47.  Second  aotton.  In  an  action  for  con* 
verting  several  articles,  plaintiff  may,  on  the 
trial,  abandon  his  claim  for  the  oonyersion  of 
some  of  them,  and  bring  a  subsequent  action 
for  a  conversion  of  them  by  defendant  subse- 
quent to  the  commencement  of  the  first  action. 
Ct,  of  Appeals^  1850,  Doty  c.  Brown,  4  JV.  T. 
(4  Oanut),  71. 

n.   DSVANB. 

48b  QeoAral  drnnancl.  A  demand  of  pay- 
ment and  satisfaction  generally,  is  a  sufficient 
demand.  [1  £sp.,  81 ;  4  T.  B.,  260 ;  1  Burr., 
898.]    Supreme  Gt,y  1800,  La  Place  «.  Aupoiz, 

1  Jehm.  Cae,,  406. 

49.  When  neoeaeaxy.  Where  personal 
property,  the  subject  of  the  action,  came  to 
the  possession  of  defendant  by  the  delivery  of 
the  wrongdoer,  and  defendant  merely  deMm 
it,  it  is  necessary  for  plaintiff  to  allege  that 
defendant  has  refused  to  deliver  it  up  upon  a 
demand.  [8  Oomst.,  508;  8  Hill,  850.]  So 
held,  where  the  defendant  was  assignee  of 
the  wrongdoer  in  trust  for  creditors.  Supreme 
Ot.,  Sji.  r.,  1856,  Fuller  v.  Lewis,  18  Eow.  iV., 
S19 ;  8.  C,  8  AhboM  iV.,  888.  See,  also,  Gur- 
ney  «.  Kenny,  2  B,  D.  Smith,  182. 

50.  But  if  an  actual  ferongful  eonooreion  of 
the  property  is  proved,  no  demand  is  neoee- 
sary,  although  defendant's  original  possession 
was  kwfnl.  If,  Y.  Com.  F^  1858,  Davison 
9.  Donadi,  2  R  D,  Smith,  121. 

51.  Demand  on  befleeu  The  property  may 
be  demanded  of  a  bailee  wherever  he  may  be 
at  the  time,  and  although  he  is  not  bound  to 
deliver  it  at  that  place.  If  he  answer  that  he 
is  ready  to  deliver  it  at  the  proper  place,  there 
is  no  breach  of  duty ;  but  if  he  deny  the  bail- 
or's right,  and  ref\ase  to  deliver  the  property 
at  all,  it  is  a  conversion.  [1  Conn.,  255;  5 
Id.,  76;  8  Johns.,  474;  16  Mass.,  458;  2  Kent, 
508.]    Supreme  Ct,  1846,  Dunlap  e.  Hunting, 

2  I^en.,  648. 

52.  Demand  after  aasigmnent  Where  A. 
.ends  property  to  B.,  and  afterwards  sells  it  to 
0.,  who  thereupon  sells  it  to  D.,  B.  still  having 
lawful  possession,  an  action  for  unlawfU  de- 
tention cannot  be  maintained  by  D.  against  B., 
without  proof  of  a  demand  on  the  part  of  D., 


•  8m  Ford  9.  Oobb,  80  M  7.  (6  SmUk),  844. 


and  notice  to  B.  that  D.  has  acquired  the  title, 
[2  Oomst,  298.]  K  T.  Com,  PL,  1854,  Wilson 
0.  Oook,  8  B.  D,  SmiOi,  252. 

53.  An  assignment  of  the  right  ofpropertff 
in  an  article  converted,  does  not  enable  the 
assignee  to  recover,  except  on  a  new  demand 
and  refusal;  and  such  demand  on  one  who 
ceased  to  have  possession  before  the  asngn- 
rnent,  does  not  prove  a  oonvernon.  F,  T. 
Com.  PL,  1856,  Duell  e.  Oudlipp,  1  EiU.,  169. 

5C  Demand  by  pm^haaer.  The  owner  of 
goods,  which  were  in  defendant's  possession, 
sold  them  to  the  ^bintiff^  and  thereupon  went 
with  the  i^aintiff  to  defendant,  and  in  his 
presence,  plaintiff  demanded  the  gooda;  and 
defendant  refused  to  deliv^  diem.  SM,  raf* 
ficient  evidence  of  a  conversion.  JkHireary 
under  such  circumstances  could  have  proteet* 
ed  defendant  against  both  the  seller  and  the 
buyer.  K,  F.  Cfom,  PI,  1858,  Tuttle  e.  Glad- 
ding, 9MD.  Smith,  157. 

55.  Comrenlon  aftw  anit  bixiwglH  Oon- 
version  must  be  proved  to  have  happened  be- 
fore the  commencement  of  the  action.  De- 
mand after  suit  brought  is  not  suffident  Kor 
will  a  sale  by  the  defendant,  after  adt  brought^ 
avail  as  evidence  of  a  conversion.  [8  Johns., 
488;  5ld.>54.]  iS^ifM-wiM  (^l^.,  1810,  Storm  e. 
Livingston,  6  Johne,,  44. 

56.  Wben  nnneoesaazy.  A  tortious  tak- 
ing is,  in  itself,  a  conversion,  and  no  subse- 
quent demand  is  necessary  to  maintain  the 
action.  Supreme  Ct,,  1818,  Farrington  •• 
Payne,  15  Johne,,  481. 

57.  An  admission  by  the  defendant  that  he 
had  the  goods,  and  lost  them,  is  sufficient 
evidence  of  a  conversion ;  and  no  formal  de- 
mand, after  this,  is  necessary.  Supreme  Ot.y 
1800,  La  Place  «.  Aupoiz,  1  Johne,  Cae,,  406. 
And  see  White  «.  Osbom,  21  Wend,,  72. 

5&  Demand  and  refusal  need  not  be  proved 
when  the  bailee  has  delivered  the  goods  to 
another  person  instead  of  the  plaintiff^  snob 
delivery  being  a  conversion.  Supreme  Ot^ 
1850,  Esmay  e.  Fanning,  9  Bae^,,  176;  S.  0.^ 
5  How,  Pr,,  228. 

59.  Demand  is  not  necessary  to  constitute 
a  conversion,  when  defendant  has  wrongftilly 
parted  with  possession.  N,  Y,  Superior  Ot^ 
1857,  Sharp  v.  Whipple,  1  Boew,,  657. 

60.  After  actual  conversion,  no  demand  in 
necessary.  N,  Y,  Com.  PI.,  1851,  Yinoent  «. 
Oonklin,  1  B.  D.  Smith,  208;  1854,  Glassnar 
9.  Wheaton,  2  Id,,  852. 
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O.  Biftdonoe.  DenMnd  and  r«ftisil  are 
frimMfaouii  bat  only  prima/aoU^  eyidenoe  of 
a  ooftTonioB.  Suprmn4  Cft,^  1828,  Lookwood 
e.Biia,iam^8d2. 

G2.  flpecdal  vwaict.  A  demand  and  re- 
fdsal  are  Imt  evidenoe  of  a  ooarenion  [6  Borr., 
88S5,  Oowp.,  4S9],  and  a  finding  of  a  demand 
and  raAual  without  finding  that,  at  the  time 
of  the  demand,  the  property  or  some  part  of 
it  was  in  defendant's  poseesekm,  will  not  enable 
the  oonrt  to  determine,  as  a  question  of  law, 
that  there  was  a  conversion.  Gt,  o/AppealSy 
18i8,  Hin  e.  Ck)Yell,  1  K  T,  (1  Oomt,),  622. 

6&  BeltaflAl  to  deliver  after  demand,  is  not 
itself  a  oonrersion,  bnt  only  eyideace  of  it; 
and  aa  allegation  in  pleading,  or  a  finding  by  a 
rdene,  of  a  denand  and  nfunl,  is  not  an  alle- 
gatioii  or  finding  of  a  conversion.  Supreme 
CL,  1868»  Hunger  e.  Hess,  28  Barh.,  75. 

eft.  Btfbttn  of  oonataenitlcm.  Plaintiff' 
dtfivered  his  note  to  B.  to  procure  a  discount 
for  him,  and  took  his  post-dated  checks,  which 
weie  msweat  pald^  and  B.  pledged  the  note  to 
dsfeodant  to  secure  an  usurious  loan ; — EM^ 
L  That  if  B.  had  any  lien  on  the  note,  it  was 
iitiBgiDahed  by  his  wrongftd  act 

1  That  defendant's  refusal  to  deliver  the 
Bote  to  ^aintiff  was  evidence  of  a  conversion 
bj  him,  although  he  had  sold  it  before  the 
demaDd.  [10  Johns.,  172;  5  Oow.,  828;  6 
▼sDd.,  608.] 

1  lliat  plaintiff  was  not  bound  to  tender 
tbe  dlMcks  to  defendant  before  suit  brought. 
jr.  Y.  Superior  Ct,^  1848,  Keutgen  v.  Parks,  2 

66.  To  enable  the  owner  to  maintain  an 
action  for  the  conversion  of  a  chattel  hured, — 
e.  ^^  M  borse,  ridden  beyond  the  place  for 
vhidi  he  was  hired  to  go,  and  dying  without 
having  been  returned, — ^it  is  not  necessaiy  for 
the  plaintiff  to  tender  back  to  the  defendant 
the  amount  received  for  the  hire  of  the  horse. 
He  may  recover  for  the  ii^ury  sustained  by 
the  eoDveraion,  and  also  keep  what  was  agreed 
itpon  between  the  pwttes  and  received  as  an 
equivalent  for  the  use  of  the  horse.  If.  T, 
Cbmw  Pl^  1865,  Disbrow  e.  Tenbroeck,  4  B. 
D.  Smith,  897. 

66L  It  Msnut,  that  it  would  be  otherwise  if 
the  pkdntiff  had  accepted  extra  compensation 
up<«  the  ground  and  with  knowledge  of  the 
fiMst»  d  tbe  oonvermon.    Jb. 


m.  Who  may  Rbcotxk  fos  Contbb- 

SION. 

67.  Vendor.  The  plaintiff  being  the  owner 
of  goods  in  the  possession  of  defendant,  sold 
them  to  a  third  party  and  received  part  pay- 
ment, and  before  any  delivery  to  the  pur- 
chaser, demanded  possession  from  the  defend 
ant  Seld,  that  defendant's  refusal  was  a 
conversion.  Until  the  purchaser  acquires  an 
exclusive  right  of  possession,  tbe  contract  of 
sale  is  no  defence  to  such  an  action  by  the 
vendor.  Ni  F.  Com.  PZ.,  1855,  Minzeskeimer 
e.  Heine,  ^R  D.  Smithy  65.  Compare  Berly 
e.  Taylor,  5  5i7Z,  577. 

68.  Mortgagor.  The  owner  of  personal 
property  exempt  by  law  from  execution,  mort- 
gaged it  to  secure  a  sum  payable  on  demand, 
with  a  stipulation,  that  until  default  in  pay- 
ment, he  should  remain  in  possession.  Before 
any  demand,  and  while  in  possession,  a  judg- 
ment was  recovered  against  him,  and  the 
sheriff  levied  on  the  mortgaged  property. 

Seldj  that  the  mortgagor  might  maintain 
an  action  for  conversion  against  the  sheriff. 
The  levy  would  have  been  justifiable  but  for 
the  exemption;  for  the  mortgagor,  under  a 
mortgage  payable  on  demand,  is^  uattill  de- 
mand and  refhsal,  in  precisely  the  same  posi- 
tion as  if  the  debt  were  not  payable  until  a 
fixed  fhture  period.  [1  Kern.,  606 ;  8.  0.,  1 
Abbotts'  Pr.,  168;  2  Duer,  108.]  ^.  7.  Su^ 
perier  Gt,^  1866,  livor  «.  Orser,  6  Duer,  601. 

69.  Common  oazxlerak  havingjn  their  pos- 
session property  of  H.,  and  similar  property 
of  D.,  by  mistake  delivered  to  defendants  the 
property  of  H.,  upon  the  order  of  D.,  and  de- 
fendants, on  demand,  refused  to  return  it,  or 
pay  the  value. 

ffieldy  that  they  might,  by  virtue  of  their 
special  property  therein,  maintain  an  action 
against  defendants  for  the  conversion.  Su- 
preme Ct.y  1867,  Hudson  River  R.  R.  Co.  e. 
Lounsberry,  26  Barb,,  597. 

70.  Plaintiff  in  eaceontion.  If  the  defend- 
ant in  the  execution  remove  personal  property 
levied  on,  the  plaintiff  cannot  maintain  an  ac- 
tion against  him  therefor;  defendant  is  liable 
to  the  officer,  and  the  officer  will  respond  to 
the  plaintiff.  Supreme  Ct,  1845,  Barker  v. 
Mathews,  1  Ben.,  886. 

Consult,  also,  Ohattbls  ;  Chattel  Mobt- 
OAOBs ;  Tbovxb.  As  to  matters  of  Pleading 
and  Svldence,  see  those  titles. 
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OONVBTANCB. 

Am  to  conyejanoes  of  lands  held  Advenely, 
lee  Adymbse  PoeeBssioN ;  and  Champibtt  ahd 

JiAnSTESASOE, 

Ab  to  Frandnleiit  oonveyanoea,  see  Fraud- 
TJLBHT  O0HYBTA.NOS8,  and  titles  there  refer- 
red to. 

As  to  matters  pecnliar  to  particular  Parttoa, 
see  the  dtles  of  varions  parties,  sach  as  At- 

TOBMXT  AVD  OuXNT ;  OOBPOBATION ;  HUBBAHD 

▲HD  Wm ;  Ihvaht,  Ao. 

As  to  Acknowledgment  and  Reglstiy,  see 
AGEBrowLSDaMBHT  ov  Desds  ;  andBsooBDoro 

OVDXBDS. 

As  to  oonveyanoes  in  Troet,  see  Tbust  ;  and 
Usis. 

As  to  the  necessity  of  a  Wxitten  instm- 
ment  to  effect  a  conveyance,  see  OoNTBi^ora, 
66^-678. 

As  to  the  form  and  interpretation  of  the 
instrament,  see  Dbbd. 


OO-PARCBNBRY.* 

IQeotment  A  co-parcener  is  legally  com- 
petent to  make  a  lease  of  her  portion  of  the 
Joint  estate  [Oo.  litt.,  167,  a],  and  hence  she 
can  sustain  her  ejectment  on  her  own  demise, 
for  her  proportion  of  the  common  estate.  Su- 
prems  Ot,^  1800,  Jackson  «.  Sample,  1  Johm 
Ooi.,  S81. 


OOPTRIGBT. 

1.  At  oommon  law,  the  author  of  a  book, 
or  other  literary  production,  whether  in  the 
shape  of  letters  or  otherwise,  has  a  right  of 
property  therein,  until  it  has  been  published 
with  his  assent ;  and  he  may,  consequently, 
obtain  an  injunction  restraining  its  publica- 
tion and  8ale.t  [2  Atk.,  842;  2  Eden,  829; 
4  Burr.,  2808  ;  Amb.,  787.]  Chancery,  1848, 
Hoyt «.  Mackenzie,  8  Barb.  Oh,,  820 ;  S.  0.,  6 
N,  7.  Leg,  Ob$,,  846.  But  see  Dudley  9.  May- 
hew,  8  IT.  T.  (8  OoTMt.),  9. 


*  By  the  Btotnte  of  descent  (1  Sw,  Stat.,  768, 
1 17),  several  heire  now  take,  as  tenants  in  oommon, 
in  proportion  to  their  respective  rights. 

t  Qaestioned  in  Woolsey  «.  Jadd,  4  Dtttr,  879. 


X  Acraement  to  aeiign.  Though  a  trans- 
fer of  copyright  must  be  in  writing,  one  may 
bind  himself  by  parol,  on  a  sufficient  oonaid- 
eration,  to  make  such  an  assignment  Suprmns 
Ot,,  1882,  Gould  «.  Banks,  8  Wend^  062. 

Gbnsult,  also,  Lttibabt  Pbopibit. 


1.  The  ofBoe.  Ooroners  to  be  chosen  by 
counties,  once  in  three  years.  OmA,  ^1846, 
art  10,  §  1. 

In  new  oonntieB,  to  be  chosen  at  the  general 
election  next  succeeding  the  erection  of  the 
county.     1  Bm.  Stat.,  118,  §  60. 

Bemovable  by  the  governor.  QmtL  qf  1846, 
art.  10,  §  1 ;  1  &v.  8UeL,  128,  §  44. 

Proceedings  upon  a  removal.  1  Sm.  9tat,,  128, 
§46. 

Oath  of  office,    litf.,  120,  |24,  snbd.  6. 

Besignation.    1  id.,  121,  §  88,  snbd.  4. 

To  be  four  coroners  for  each  county,  and  fojuc 
for  the  dty  and  county  of  New  Tork.*  1  /cf., 
97 ;  Lam  tf  1862,  429,  ch.  289. 

Names  to  be  registered  by  the  secretary  of 
Btote.    1  J20V.  iSiCdrf.,  146,  ^  46. 

2.  Diitlea.  Must  reside  in  the  county  or  dty. 
1  Id,,  102,  §  16. 

To  be  appointed  by  county  judge  to  fill  sheriff* a 
office,  when  vacant    1  Id. ,  880,  6  78. 

Powers,  duties,  and  liabilities  m  such  case.  1 
la..  881,  §§79-86. 

Duties  as  to  disturbers  of  religious  meetings. 
1  Id.,  676,  S  66. 

Ab  to  takmg  charge  of  wrecks.    1  Id.,  690,  §  2. 

To  execute  sheriffs  process  when  sheriff  is  a 
party  to  the  suit.    2  U.,  441,  §  84 ;  688,  §  67. 

3*  Inquest  over  persons  killed  or  wounded. 
21d.,7&. 

When  to  summon  a  Jury,  and  number  of  jurors. 
ZoiM  <2ri847, 118,  ch.  118. 

Authority  to  issue  subpoenas.  2  Beo,  Slat,, 
742,  §  8. 

4.  Under  the  provision  of  2  Bev.  Btat,  748, 
SS  6,  7,  giving  coroner  same  powers  as  Justices 
of  the  peace  in  certain  respects — ^the  power  of 
a  coroner  is  to  be  measured  by  tliat  of  Justices 
of  the  peace  throughout  the  State;  not  b^ 
that  of  a  justice  in  the  particular  locality 
where  the  coroner  is  called  on  to  act.  3u» 
preme  Ct,,  Ohamben,  1857,  People  v.  Beiglisr, 
8  Park,  Or.,  816. 

5.  Proceedings  on  inquest.  2BeD.SIal,, 
748.  §§  6-8. 

To  deliver  moneys,  &c.,  to  county  treasurer, 
and  return  inventory  of  the  property  of  deceased 
person  to'  supervisors.  Latn  rf  1842,  192,  ch. 
166.  §  8. 


*  There  are  other  local  statutes,  fbr  whieh  the 
session  laws  must  be  oonsulted. 
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To  hoM  Inquest  on  pezsoot  dying  in  stato- 
IBison.    2  Bev.  StaL ,  770,  §  76. 

6u  Conuier  in  city  of  New  York  to  make 
<xiiafiateB  of  inquests.    Lam  qf  1858,  107,  ch. 

76,51 

Any  aHcfimiin  or  special  jofitice  of  New  York 
dty  maj  act  as  coroner,  in  bis  absence.  2  Beo. 
StaL,  748.  §  9. 

7.  Oanmer's  aocoantB  a  county  charge.  1 
il,  SSa,  f  8, 8ubd.  8. 

GdBipeuatioD.  2  Ja.,  647,  §  39 ;  Lam  qflS42, 
mcfa.  155,  §4. 

3.  ActioDB  against  coroner  to  be  brought 
friihin  three  yean.     Code  of  Pro.,  §  92,  subd.  1. 

9l  Poww  as  to  investigating  into  the  origin 
ef  fine.    2  Laws  (2^1867,  47,  ch.  504. 

Kot  to  piactise  as  an  attorney,  counsellor,  &c., 
haiiy  oouxi.    1  &v.  Stat.,  109,  §  27. 


CORPORATION. 

[Date  lliift  title  an  eoHeetod  the  easM  which  nlato  to 
te  yofftl  prlneiples  of  tbo  law  of  oorporations,  and  iho 
ttMBK7  iwaladoaa  of  this  State  which  affect  more  than 
«»  <bia  af  eocpontlona,  as  well  aa  the  prooeediDCB  for 
Oaaea  relating  to  any  well-recognized  claas  of 
ff^  Foreign  Ck>rporation%  Moneyed  Oorpo- 

, ,_d  GoTporatlona,— aa  well  aa  thoee  taming 

oatkeOeBcral  Acta  for  the  incorporation  of  eompaniea  for 
lirtnlir  otjlecto,— «L  g.^  Banking,  Mann&ofcarlng^  Bail- 
^  be  aonght  wider  their  reapeotiye  titiee, 


L  Who  abb  corposatioks p.  121 

n.  Ghabtkbs 122 

EL  Oboa]sizik& 124 

IV.  Stock. 

1.  Ii»us 126 

2.  Tramfer 12T 

V.  COBPOBATB  POW£B3. 

L  In  general 129 

2.  Contracting  debts 182 

S.  Acquiring    wnd    transferring 

property 182 

4.  By-laws 185 

VL  COXPOBATX  LIABILITIES. 

1.  In  general 186 

2.  On  eentraets '. . .  186 

5.  For  acts  of  officers  ajid  agents.  187 
YEL  Stookboldbbs. 

1.  SubeeripUon  for  stock. 

A.  Form  of 138 

B.  Liability  for  caUs 139 

C.  Forfeiture 141 

D.  Eflfectofalteration  of  charter.  142 

2.  Indmdual  UdbiUtyfor  eorpo- 

raU  debU 142 

••  Qeneral  rights  and  UaHUties.  145 

Tin.  OmoEBs. 

1.  Election 146 

2.  Powers. 148 

S.  LiMlitg  qfoffleors 150 


EL  Wbo  mat  btot  qubbtion  oobpobatb 

OHABAOTSB p.  152 

X.  Dissolution. 

1.  In  general 158 

2.  Forfeiture 155 

8.  Voluntary  dissolution 167 

4.  I>issolution  under  the  act  of  1B26    157 

5.  Proceedings  in  equity  under  the 

Beeised,  Statutes 158 

6.  Proceedings   to  enforce  the  re- 

sponsibility of  stochholders  in 
hanhing  associations IM 

L  Who  ass  Cobpobations. 

1.  A  State  is  a  corporation.  [1  Hill,  620.] 
Supreme  Ot,y  1848,  State  of  Indiana  t,  Woram, 
6  Eill,  88. 

2.  Town.  A  patent  to  individuals  in  per- 
petuity as  trustees  of  the  freeholders  of  a 
town  confers  a  corporate  capacity.  Ct,  of  Er- 
rors, 1828,  North  Hempstead  v,  Hempstead,  2 
Wend,,  109;  affirming  8.  0.,  Hoph.,  288. 

3.  Corporate  powers  aub  moda  That 
persons  may  have  corporate  powers,  sub  mode, 
or  for  certain  specific  purposes  only — e.  g., 
loan  officers,  supervisors,  dec.  Denton  v.  Jack- 
son, 2  Johns,  Ch.,  820;  and  see  Jackson  v. 
Hartwell,  8  Johns.,  422. 

4.  The  board  of  health  of  the  city  of  New 
York,  as  constituted  by  1  Bev.  Stat.,  428,  tit 
1-5,  is  not  a  corporation  capable  of  suing  and 
being  sued  in  a  ooUeotive  name.  It  has  no 
succession,  no  seal,  and  no  funds.  Ct.  ofAp- 
peals,  1852,  Gardner  v.  Board  of  Health  of 
the  City  of  New  York,  10  N.  Y,  (6  Seld.),  409. 

5.  The  water  commliwilonera  for  the  city 
of  New  York,  appointed  under  the  Laws  of 
1834,  451,  are  not  a  corporation,  and  cannot 
be  proceeded  against  as  such.  Supreme  Ct., 
1842,  Appleton  v.  Water  Commissioners  of 
New  York,  2  Hill,  432. 

6.  Proof  of  iiAer,^when  uimeoeeaary. 
The  fire  department  of  the  city  of  New  York 
is  a  corporation.  Since  the  act  dcH^lares  that 
they  are  a  corporation,  without  condition, 
proof  of  user  is  not  necessary  to  enable  them 
to  maintain  their  action.  Supreme  Ct.,  1833, 
Fire  Department  of  New  York  «.  Kip,  10 
Wend.,  266. 

7.  Soathold.  The  act  of  April  8, 1796  (8 
Qreenl.  L.,  830),  "relative  to  the  common  and 
undivided  lands  and  meadows  in  Southold," — 
authorizing  the  owners  to  appoint  tnut668 
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with  power  to  ma  for  tbttr  peuiltieB,  4c^ — 
did  not  ore»te  «  oorporstion.  8iifr€me  CLj 
18i4^  Proprietors,  kc^  of  Soathold  e.  Horton, 

8.  Trastaeo.  A  statate  authorized  the  in- 
habitants of  H.  to  eleet  three  tnuteee,  whose 
duty  it  dioold  be  to  take  charge  of  the  goepel 
lot  of  the  town,  and  deoh&red  the  troateee  and 
their  snocessors  a  body  politic  and  corporate, 
and  provided  that  the  tmstees  should  have 
^f\all  power  and  anthoritj  to  enter  npon  and 
take  poflsession  of  the  said  lot  of  land,  and  to 
lease  or  sell  the  same;^' — Seld^  that  the  pow- 
er was  conferred  upon  the  tmsteea  as  indiyid- 
nals,  and  not  as  a  corporation ;  and  that  their 
individual  deed  was  eflEsetnal  to  pass  the  title. 
Supreme  Ot.^'  184d,  De  Zeng  ei  Beekman,  S 
EiO,  489. 

9.  na  MacUoal  Znalitiitim  of  Oenem 
GoUege  is  not  a-^orporation ;  and  neither  Oo- 
Inmbia  College,  nor  any  coUege  inc(»rporated 
by  the  Begonts  of  the  IJniTersity,  can  create 
another  body  corporate.  ICedical  Institation 
of  Geneva  Ck>llege  «.  Patterson,  1  JDen^  61 ; 
affirmed,  6  iS.,  618. 

la  Power  to  oraata.  The  territorial  gov; 
enunent  of  Michigan,  under  the  organic  law, 
had  power  to  create  a  banking  corporation. 
Ot.  <if  Erron^  1881,  Williams  f>.  Bank  of 
Michigan,  7  Wend.^  589 ;  affirming  5  Id.,  478. 

11.  Of  tba  dJatinotkm  betvraen  paUio 
and  pcivata  corporations.*  People*. Morris, 
18  Wend.^  826;  Morey  e.  Town  of  Newfane, 
8j9ar&.,  645. 

As  to  how  fiEur  Banlring  aaaooiatiODa  are 
deemed  corporations,  see  Bakkiho,  158-166. 

As  to  what  Politioal  bocUea  and  offloan 
are  corporations,  see,  also,  their  respective 
titles. 

12.  ParaoD.  Ck>rpontion8  when  to  be  deemed 
*'  penons,"  within  the  meaning  of  that  word  as 
used  in  the  Bevised  Statutes.  2  Reo,  Stat,,  778, 
§  11 ;  and  see  2  Lam  qf  1867,  122,  ch.  586,  §  8. 

n.  Chabtebs. 

13.  There  ia  no  partlonlar  fonn  of  words 
requisite  to  create  a  corporataon.  Ohaneery, 
1817,  Denton  «.  Jackson,  2  Johns,  Oh,,  820. 

14.  Immediate  creation.  The  charter  de- 
clared that  certain  persons  named,  and  subse- 
quent associates,  "shall  be  a  corporation," 
and  that  the  persons  named  "are  hereby 


Bat  compare  Fordy  v.  People,  4  MiU,  885. 


appointed  troetoea."  Sabaequenft  profMoos 
made  it  their  doty  to  reodve  appIicalioiM, 
and  provided  that  when  a  certain  amount  were 
received,  the  company  might  be  otganiied.  - 
BM,  that  tfaey  wore,  by  foree  of  the  ohar- 
tn*,  created  a  corporation;  and  the  omfsHion 
to  do  the  acts  prescribed  to  organiae  the  in- 
stitution, did  not,  as  against  one  contractiAg 
witii  the  corporation,  affect  its  existence  or 
rights.  IT.  T.  Superior  (X,  1847,  Brouwer  e. 
Appleby,  1  San^f^  15^ 

15.  VqL  tkA  ooiporatlop.  Gorporations 
are  sometimes  created  ipeo/aeto,  et  ee  wutmti^ 
by  the  mere  passage  of  a  etatute;  but  more 
frequentiy  the  statute  deckres  and  points  out 
the  mode  in  which  the  legal  body  may  there- 
aft^  be  brought  into  existence.  It  is  to  cor- 
porations of  the  latter  class,  and  to  aotiona  in 
which  the  {dea  of  wul  Uel  c(»poration  may  be 
pleaded,  that  the  statute  (2  Seo.  Stat^  458; 
}  8)  applies;  but  it  is  wholly  in^>plicable 
where  the  claim  to  corporate  character  reata 
on  a  statute  which,  as  matter  of  law,  confisrs 
no  sueh  character.  Supreme  Ot^  1844^  PWh 
prietora,  ^,  Southold  e.  Horton,  6  J^XL^  601. 

16.  lateipratation.  A  charter  of  incorpo- 
ration, liie  a  contract  between  individuals,  ia 
to  be  construed  according  to  its  spirit  and 
meaning,  as  well  as  its  letter.  Supreme  OL, 
1858,  White  v,  Syracuse  &  Utica  B.  B.  Ck>., 
14  £^5.,  659. 

17.  Reviaad  Statntea.  A  provision  in  a 
charter,  that  the  corporation  shall  be  subject 
to  the  provisions  of  titie  8,  ch.  18,  pt.  1,  of  the 
Bevised  Statutes,  does  not,  by  implication,  ex- 
empt it  from  the  operation  of  titie  4  of  the 
same  chapter.  Supreme  Ot,  1848,  Bowen  e. 
Lea8e,5irt7Z,221. 

la  The  objects  of  the  several  tities  of  that 
chapter  discussed.    Ih. 

19.  The  word  "imtiQ,"  in  an  act  continuing 
the  charter  of  a  corporation  ^^  until  the  first 
day  of  January,*'  is  exclusive  in  its  meaning, 
and  the  charter  expires  on  December  8l8t.  It 
should  not  be  construed  so  as  to  give  the  cor- 
poration one  day's  existence  in  a  new  legal 
and  political  year.  So  held,  where  to  give  it 
the  former  construction  operated  to  exonerate 
the  bank  from  payment  to  the  safetj-fbnd  of 
an  annual  contribution  due  on  January  1st. 
Ot  of  Appeals,  1858,  People  e.  Walker,  17 
K  F.  (8  Smith),  502;  reversing  6.  0.,  21 
Barb.,  680. 

2a  Near.    Where  the  articles  of  aasoda- 


OORPORATIOK 


1S8 


tka  ci  ft  oorpoTftiMH^  Ibr  tbe  oonstniotioii  of 
ft  yBUM  wfty, — «.  g^  a  pknk-roftdy— proTid^ 
ihasktfaft  road  k  to  be  oftrried  nsar  a  specified 
nmttti  fiome  deTiation  k  allowable  in  the  dis- 
oniioiL  of  the  MW^any.  [19  Wend^  58;  28 
U^  tt8;  1  OflL,  177;  18  Jc4ui&,  897.]  Su^ 
frmm  ^1,1M9,  Hamilten  &  DeanBTiIle  Plank- 
rad  Col  «« Bioe^  7  JBer^.,  157*. 

2L  Bftvins  o1a»m  of  CbntitaCtotL  The 
pRmakn  cf  tke  Oonstitation  of  IS^O-'that 
nothing  therein  contained  shall  afBsct  any 
charter  theretofore  granted  by  the  State — 
ft  part  of  a  general  saving  proviaiony 
to  prevent  vested  rights  from  being 
ifl^alred  by  its  direet  operation.  It  was  never 
intended  th«t  aU  charters,  so  far  as  regarded 
die  jketrmaieiits  of  external  control  to  which 
tiiey  ireie  enl^^  ahonld  remain  the  same  as 
before.  Thus,  modifications  introduced  into 
the  GenstltatiQn  ^  18i6,  relative  to  the  mode 
of  paiwitig  atatntes  aflBMting  corporations,  ap- 
jikj  to  fltfttntea  affecting  corporations  formed 
bflilbre  tiie  adoption  <^  that  Oonstitntion.  Sit- 
frmm  Ot.^  1868,  White  f>.  Syracnse  h  Utica 
S.B.Oo.,14.S(ird^559. 

2SL  PiiaGftMl  oflioei.  The  act  for  the  in- 
e<vporatioa  of  companies  to  navigate  the  lalces 
tad  rivers  (Xofos  ^1864^  ch.  382),  requires  the 
certificate  of  incorporation  to  designate  the 
pkee  in  which  '^  the  principal  office  for  man- 
i^flg  the  bnsiiiesa"  of  the  company  is  to  be 
■koated.  The  plaintifb  were  a  corporation, 
orguttzed  under  that  statute,  and  their  certifl- 
eate  stated  the  principal  office  to  be  in  the  vil- 
lage of  T. ;  bat  nearly  all  thdr  business  was 
tranaaeted  in  the  city  of  Buffiilo,  where  they 
had  aa  cffice  employing  many  more  agents, 
and  where  a  much  larger  portion  of  their 
moneys  waa  aetaally  received  and  disbursed, 
and  where  ibelr  principal  officers  resided  dur- 
ing the  buaineee  season.  Seld^  that  the  cer- 
tificate was,  neverthdees,  conclusive,  and  the 
ecnpany  was  to  be  tazed^  not  in  BufBeJo,  but 
in  the  viDage  of  T.  The  object  of  such  a  pro- 
vima  is  to  produce  certainty  in  the  matter  of 
location,  and  it  does  not  require  that  the  prin- 
cipal bosSness  be  done  at  the  principal  office. 
Nor  is  it  any  objection  that  the  designation 
was  made  for  the  very  purpose  of  avoiding 
in  the  place  where  the  principal 
was  to  be  done.  Ct.  <^  Appeals^ 
1859,  Weatern  Transportation  Oo.  e.  Bcheu, 

29k  Fnnfl  to  be  aet  apart    An  insurance 


company  was  empowered  by  its  charter, 
aaM>ng  other  things,  to  insure  lives  and  grant 
annuities,  and  the  act  declared  that  it  should 
be  lawfU  for  the  company  to  set  apart  a  por- 
tion of  its  capital  as  security  for  losses  in  that 
branch  of  its  business,  which  fond  should  not 
be  liable  for  other  liabilities.  MelcL,  that  it 
was  not  oUigatory  on  the  company  to  set 
apart  a  fund  before  grasiting  annuities  and 
insurance  on  lives.  F.  Ohan,  Ot,  1881,  Yer- 
planok  e.  Mercantile  Ins.  Oo.,  1  JSdw.^  8i. 

24  atainte proviiUng for reoelvar.  Bya 
vote  of  the  corp<Mrator8,  pursuant  to  the  char- 
ter, the  corporate  powers  were  divested,  ex- 
cept for  the  purpose  <^  closing  its  affidrs. 
ffeld^  that  an  act  concerning  it^  drndaring  that 
sach  act  should  be  void,  unless  the  company 
ffied  an  acceptance  of  its  provisiona  within  a 
certsAn  time,  and  a  subsequent  act  providing 
for  the  appointment  of  receivers  of  its  effects, 
were  not  admissions  of  its  corporate  existence. 
A.  V.  6%an.  CH^  1846,  Qreon  e.  Seymour,  8 
3m^.  Oh.,  285. 

25,  Mare  defeaaanoe.  The  charter  of  the 
Manhattan  Co.,  entitled  ^^  An  act  for  snpplying 
the  city  of  New  York  with  water,'*  oontamed 
a  proviso  that  the  company  should,  within  ten 
years,  fomish  and  continue  a  supply  ci  water, 
''in  dfifonlt  whereof  they  shall  be  dissolved.'^ 
BMf  that  the  proviao  was  a  defeasance  mere- 
ly, and  the  corporation  must  continue  to  dxist 
until  Judgment  of  ouster.  Sn^treme  Ot^  1882, 
Fwph  «.  Manhattan  Oo.,  9  WencLy  851. 

26.  Mode  of  appUoatlon  to  Legislature  for 
charter  or  amendment.    1  Rev.  SlaLf  165,  §§  1-4. 


27.  Reaerved  power  to  repeal  ia  valid. 

The  provision  in  a  charter,  reserving  to  the 
Legislature  the  right  to  alter  or  repeal  it,  is  not 
void  as  r^ugnant  to  the  grant.  It  is  not  a 
repugnant  condition,  but  only  a  limitation. 
Ohancery^  1828,  McLaren  e.  Penningtcm,  1 
PofigBy  102. 

2a  The  repeahng  law  may  appoint  trustees 
to^dose  the  affiiirs  of  the  corporation.    lb. 

29.  That  in  the  absence  of  such  reservation 
the  privileges  and  firanchises  of  a  private  oor-  ^ 
pwation  are  a  right  vested,  which  cannot  be  de- 
vested or  altered,  except  by  consent,  or  by  a 
forfeiture  duly  declared.  lb.  8.  P.,  Btprtme  Ot,^ 
1882,  People  e.  Manhattan  Oo.,  9  Wend.^  851. 

30.  That  a  modification  of  a  charter,  as- 
sented to  by  a  minority  of  the  stockholders,  is 
not  unconstitutional  as  to  those  who  do  not  aa- 
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Bent,  as  impairing  the  obligation  of  a  contract, 
where  the  charter  reeerves  to  the  Legislature 
the  power  to  modify.  White  «.  Syraonse  & 
Utica  R.  R.  Co.,  14t£(»rb,,  559;  and  see  Troj 
&  Bntland  R.  R.  Co.  9.  Eerr,  17  Id^  581. 

31.  Reaenred  power.  The  Legislatore  have 
power  to  alter,  siispend,  and  repeal  the  charter 
of  eyery  corporation.    1  Reo,  Stat. ,  600,  §  8. 

32.  The  charter  of  a  corporatio^  which  was 
granted  since  the  Reyised  Statutes  took  effect, 
may  be  altered,  suspended,  or  repealed,  by 
▼irtue  of  the  provision  to  that  effect  in  those 
statutes,  though  the  charter  contains  no  ex- 
press reservation  of  a  power  in  the  Legislature 
to  change  it  Supreme  Ot,^  1860,  Suydam  v. 
Moore,  8  Ba/rb,^  868. 

33.  As  to  the  extent  to  which  the  reserved 
power  to  alter  the  charter  may  be  exercised 
without  consent  of  the  corporation,  see  White 
9.  Syracuse  h  Utica  R.  R.  Co.,  l^Barb^  559 ; 
Poughkeepsie  &  Salt  Point  Plank-road  Ck>.  «. 
Griffin,  21  Ji.,  454;  Troy  &*Rutland  R.  R. 
Co.  V.  Kerr,  17  J4.,  581 ;  Hyatt  «.  McMahon, 
25/rf.,467. 

34.  Rielit  to  amend  extends  to  liability 
of  atookholden.  The  charter  of  a  mutual 
insurance  company  reserved  to  the  Legislature 
the  right  to  alter  it.  HeJd^  that  notes  ^ven 
to  the  company  were  subject  to  this  provision, 
and  a  statute  declaring  that  if  the  assets  of 
such  corporation  should  pass  into  the  hands 
of  a  receiver,  he  might  make  assessments  upon 
the  notes,  was  a  legitimate  exercise  of  the  re- 
served power,  [10  Barb.,  260.]  Supreme  Ot.^ 
Sp.  r.,  1857,  Hyatt «.  McMahon,  25  Barb,,  457. 

35.  Eacerolae  of  reserved  power.  Where 
the  right  to  alter  the  charter  is  reserved  to  the 
Legislature,  the  meaning  is,  that  it  shall  be 
exercised  by  the  body  of  men  who  answer 
that  description  at  the  time  that  the  alteration 
is  to  be  made,  governed  by  the  rules  which 
shall,  at  that  iime^  be  prescribed  by  the  funda- 
mental law  of  the  State.  Even  if  the  then 
existing  Constitution  was  contemplated  by  the 
parties,  it  must  also  have  been  contemplated 
by  them  that  the  sovereign  power  of  the  State 

^  might  change  the  fundamental  law  at  any 
time.  And  it  would  necessarily  become  a 
part  of  the  contract  that  any  future  Legisla- 
ture might  alter  the  charter  of  the  company, 
provided  that  it  did  not  violate  any  provision 
of  the  Constitution  in  force  at  the  time  of  the 
alteration.  Supreme  Ot,  1858,  White  «.  Syra- 
cuse &  Utica  R.  R.  Oo.,  14  Barh.,  659. 


36.  Dnration  of  oliarter.  Plaintiff  were 
incorporated  in  1822,  with  power  to  make 
loans  and  grant  insurances  on  lives  and  annni* 
ties.  The  charter  was  to  expire  in  fifteen 
years,  except  as  to  insurances  and  annuities; 
in  which  respect  it  was  not  limited.  Li  the 
same  year,  by  another  act,  containing  no  limi- 
tation of  time,  they  were  authorised  to  in- 
crease their  capital,  and  to  assume  and  execute 
trusts.  In  1886,  by  another  act,  containing  no 
lindt  of  time,  their  name  and  the  classification 
of  the  directors  was  changed,  and  the  amount 
of  property  which  it  might  hold  in  trust  was 
limited.  Meld,  that  under  these  acts,  the 
charter  did  not  expire  at  the  end  of  the  fifteen 
years,  but  continued  to  exist  indefinitely ;  and 
though  the  expreu  power  to  make  loans  origin- 
ally granted  expired  with  the  fifteen  years,  yet 
that  power  continued  after  that  time  as  inci- 
dental to  the  other  powers  of  the  corporation ; 
and,  therefore,  a  bond  and  mortgage  taken 
for  a  loan  subsequently  made,  was  valid.  Ot. 
of  Appeals^  1850,  Farmers'  Loan  &  Trust  Oo. 
V.  Clowes,  8  K  7.  (8  Chmet,),  470;  S.  0.,  8 
JV.  F.  Leg.  Obs,,  249.  To  the  same  effect,  see 
the  same  «.  Perry,  8  Sancif,  Oh.y  889. 

37.  BevivaL  A  charter,  which  had  ex- 
pired by  de&ult  of  the  corporation, — MM^  re- 
vived by  a  statute  respecting  the  corporation, 
enlarging  the  time  for  the  act  in  which  they 
had  made  de&ult,  and  amending  part  and  re- 
pealing part  of  their  charter.  Crocker  «. 
Crane,  21  Wend.^  211. 

3a  Change  of  location.  Under  an  act 
authorizing  the  trustees  of  a  university  to 
change  the  location  of  the  institution  to  R.,  if 
they  should  so  elect,  it  is  not  competent  for 
them  to  remove  the  institution  to  B.  ^  ite 
vieinitp.  Supreme  (X^Sp.T.^  1^0,  Rtaoa^t. 
Madison  University,  8  Barb.,  174. 

m.  Obganiziko. 

39.  A  sabsoriptlon  of  the  whole  amount 
of  stock  is  not  a  condition  precedent  to  a  legal 
corporate  existence,  except  when  it  is  made  so 
by  the  act  of  incorporation.  [6  Pick.,  28 ;  9 
Id.,  187;  10  Id.,  142;  1  Mood.  &  Mai.,  151 ; 
4  £Dg.  L.  &  Eq.,  455.]  Ct.  of  Appeals,  1854, 
Schenectady  &  Saratoga  Plank-road  Co.  9. 
Thatcher,  11  K  F.  (1  Eem,),  102. 

40.  Form  of  subsoxlption.  The  stock- 
holder paid  for  his  stock  in  full,  and  on  re- 
ceiving his  certificate  gave  a  receipt  therefor 
on  the  margin  of  the  scrip-book.    EM,  a 
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nbaeiiption  within  the  meaning  of  a  proyision 
of  the  charter  peqoiring  a  certain  amount  to  be 
Bubecrlbed.  If.  Y.  Superior  Ot,^  1648,  Lohman 
«.  K.  Y.  h  Erie  B.  B.  Co.,  9  Sandf,,  89. 

41.  XSXC6M  of  snlMOxIptiona.  The  char- 
ter provided  that  in  case  the  ■nbecriptions 
Bhonld  exceed  the  capital,  the  commissioners 
should  apportion  the  same  among  the  snb- 
scribers,  in  snch  manner  as  a  minority  of  them 
should  deem  most  advantageoiis  to  the  inter- 
ests of  the  instltntion ;  bnt  no  snbecriber  for 
twenty  or  more  shares  was  to  receive  less  than 
twenty  shares,  unless  the  aggregate  of  snb- 
soriptions  for  twenty  shares  or  less  exceeded 
the  whole  capital-stock;  nor  were  the  com- 
miasToners  to  be  allowed  more  than  two  hun- 
dred and  fifty  shares  each,  i^  without  such  al- 
lowance, the  whole  of  the  stock  should  be  taken 
up.  The  aggregate  subscriptions  for  twenty 
shares  or  less  exceeded  the  whole  amount  of 
capital-stock.  HM^  that  each  of  the  com- 
misrioners  was  entitled  to  take  two  hundred 
and  fifty  shares,  and  that  the  apportionment 
of  the  residue  was  purely  discretionary  with  a 
mi^rity  of  them.  F.  Oha^  Ct.,  1882,  Olarke 
«.  Brooklyn  Bank,  1  Edw.^  861. 

42.  Hifltoiy  of  the  ori^n  of  provisions  for 
distributing  excess,  and  the  distinction  between 
provisions  for  a  ratable  and  for  a  discretionary 
distribution,  stated.    Ih, 

4a  BtetributioiKisaprereqidfllte.  A  stat- 
ute constitntiDg  such  persons  as  should  become 
stockholders  in  the  manner  prescribed  by  it,  a 
corporation,  and  requiring  that  if  the  subscrip- 
tions exceed  the  amount  of  stock  the  commis- 
sioners shall  distribute  it  among  the  subscrib- 
ers, does  not  create  an  immediate  corporation. 
Under  such  an  act  there  can  be  neither  stock- 
holders nor  a  corporation,  until  the  excess  of 
stock  is  distributed  by  the  commissioners. 
Supreme  OLy  1689,  Orocker  «.  Orane,  21  Wend,^ 
211 ;  and  see  Walker  v.  Bevereaux,  4  Paige^ 
229. 

44.  Ttm  power  of  such  commissioners  in 
the  distribution  is  judicial,  and  if  a  number  of 
commissioners,  not  sufficient  to  constitute  a 
legal  board,  assume  to  make  the  distribution, 
the  proceeding  is  coram  non  judie^  and  void, 
and  does  not  create  a  corporation.  Supreme 
Ot.^  1889,  Orocker  e.  Crane,  21  Wend,,  211. 

45.  DiaoretiODazy  power  of  oommisalon- 
era.  The  rule  of  1  Bev.  Stat,  784,  §§  98,  99, 
in  reference  to  the  execution  of  powers,  should 
be  applied  to  the  case  of  the  distribution  of 


stock  to  be  made  by  the  comaussioners;  and 
i£^  by  the  charter,  they  are  vested  with  a  dis- 
cretionary power  to  distribute  the  stock  among, 
or  between,  the  subscribers  therefor,  in  sudi 
proportions  as  they  shall  deem  most  advanta- 
geous to  the  corporation,  they  may  exclude 
some  of  the  subscribers  entirely  from  any 
share,  and  may  award  stock  to  themselves  and 
friends,  being  subscribers.  Ohaneeryy  1888, 
Walker  e.  Devereaux,  4  Paige,  229. 

46.  The  commissioners  may  subscribe  for 
and  award  stock  to  themselves.  [1  Johns.  Oh., 
18.]    lb. 

47.  Fnm3i  That  a  subscription  by  one  in 
his  own  name  on  a  secret  trust  for  another, 
would  be  a  fraud  upon  the  commisdoners.   lb, 

48b  The  act  of  the  commissioners  in  dis- 
tributing an  excess  of  stock,  so  that  some,  who 
had  used  the  names  of  strangers  as  subscribers, 
obtained  more  stock  than  the  charter  allowed 
to  each  subscriber,  and  so  that  stock  was  dis- 
tributed to  some  persons  to  be  used  in  com- 
pensating those  who  had  been  serviceable  in 
obtaining  the  charter, — sustained,  on  the 
ground  that  there  was  no  corruption  or  bad 
faith  on  the  part  of  the  commissioners.  Olarke 
0.  Brooklyn  Bank,  1  JSUw.,  861. 

4a  'WortMeM  oheoku  Where  commission- 
ers were  by  law  required  to  receive  a  percent- 
age of  the  subscriptions  in  cash,  they  took  un- 
current  money  and  worthless  checks.  Eeld, 
that  the  distribution  was  wholly  void,  pay- 
ment of  cash  being  a  condition  precedent  to 
subscription,  and  that  the  check  was  there- 
fore void  as  without  consideration,  and  a  vio- 
lation of  the  kw.  Supreme  OU,  1889,  Orocker 
e.  Orane,*  21  Wend.,  211.  But  compare  Thorp 
e.  WoodhuU,  1  Sandf,  Oh,,  411. 

50.  That  a  subscriber  cannot  impeach  the 
distribution  of  stock  for  a  fraud  practised  by 
one  of  the  commissioners  upon  the  board,  the 
subscribers  being  considered  as  parties  to  the 
a^udication.  Orocker  v.  Orane,  21  Wend,, 
211. 

51.  Contract  to  evade  the  atatate.  Oom- 
missioners  appointed  to  receive  subscriptions 
were  required  b^  the  statute  to  apportion  the 
stock  among  the  subscribers,  at  their  discre- 
tion and  in  a  manner  most  advantageous  to 


*  Explfuned,  as  taraing  on  the  fact  that  there  was 
a  dear  evasion  of  the  stotate,  and  as  not  an  authority 
for  holding  that  payment  in  cheoka  in  good  faith  is 
not  valid.  Supreme  Ot.,  1858,  Beaoh  «.  Smith,  SS 
ifflrJ.,  254. 
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tfabkiteNstB  of  the  company.  A.Advuioedto 
B.  $1,000,  to  be  applied  in  making  the  neoes- 
•eary  payments  upon  snbsoriptions,  irhkh  B. 
was  to  procure  to  be  made  by  third  persons 
for  A.'s  benefit,  nnder  an  arrangement  that 
immediately  npon  their  receiving  a  distribn- 
tion  of  the  stock  it  was  to  be  transferred  to  A. 
ffeld^  that  A.'s  object  bang  to  defeat  the  stat- 
nte  by  concealing  the  fact  that  he  was  the  real 
subscriber,  the  contract  was  void,  and  he 
conld  not  recover  back  his  advance.  [6  Johns., 
S84;  6  Oow.,  481.]  Suprems  Ot.,  18««,  Per- 
kins  V.  Savage,  15  Wend,,  419. 

92.  Notioa  It  ieems,  that  when  the  char- 
ter directed  the  commissioners  for  receiving 
snbscriptions,  so  soon  as  a  certain  number  of 
shares  were  subscribed,  to  give  notice  to  the 
stockholders  to  choose  directors,  an  omission 
to  give  the  notice  until  a  greater  number  was 
subscribed,  did  not  a^ct  the  existence  of  the 
company,  or  invalidate  any  contracts  with  it 
Union  Turnpike  Oo. «.  Jenkins,  1  Oai^  881.* 

OS.  No  proviaioii  for  ezcen.  Where  the 
charter  noade  no  provision  for  removing  an 
excess  of  subscriptions  beyond  the  capital- 
stock, — Bield,  that  a  power  vested  by  implica- 
tion in  the  commissioners,  but  it  must  be  equi- 
tably exercised;  and,  the>  having  taken  two- 
fifths  of  the  stock  themselves,  and  wholly 
exclude  a  number  of  subscribers,  the  appor- 
tionment, though  not  fraudulent,  was  held  to 
be  inequitable,  and  an  injunction  against  or- 
ganijEing  was  allowed.  It  $eemt,  that  each 
subscriber  is  entitled  to  some  stock.  Ohan- 
eery,  1825,  Meads  f>.  Walker,  ffoph.,  587. 

94.  Additionai  Babsori^ytloiis.  The  char- 
ter of  defendants,  after  providing  for  the  re- 
ceipt of  subscriptions  and  the  organization  of 
a  raOroad  corporation  by  commissioners,  pro- 
vided that  the  directors  might,  from  time  to 
time,  cause  the  books  of  subscription  to  be 
opened  until  a  sum  sufficient  to  complete  the 
work  should  be  subscribed,  ffeld,  that  the 
directors  might  receive  subscriptions  and  issue 
stock  without  restriction  as  to  time,  pkce,  or 
notice;  and' that  they  might  receive  payment 
in  the  obligations  of  the  company.  Jf,  T.  Su- 
perior  Ot.,  1848,  Lohman  «,  N.  T.  &  Erie  B.  B., 
2  8(wn4f,,  89. 

99.  Changing  aecniltie^  Where  the  char- 
ter of  a  corporation  requires  its  capital  to  be 
paid  in  or  secured,  and  securities  have  been 


*  B«vened  on  another  groond,  S.  C,  1  Oai,  Ow.,  86. 


taken,  the  directors  have  power,  on  a  transftr 
of  stock  so  secured,  to  relinquish  the  original 
and  take  other  good  security.  Ckcmeery,!^^ 
Johnson  «.  Bush,  8  Bwrh,  OL,  207. 

As  to  liability  upon  tMmodpdiQfDm,  see  tit. 
Stookboldibs,  4r0'a. 

TV.  Stock. 
1.  JSmM. 

96.  Tbat  maWng  a  oerttfioate  and  mail- 
ing it  to  a  stockholder  is  the  issuing  of  it  Jones 
0.  Terre  Haute  &  Bichmond  B.  B.  Oo.,  17  Bbvf. 
iV.,  629. 

97.  Botip  mmaoeaaary.  In  the  absence  of 
any  provision  of  law  or  by-law,  the  delivery 
of  certificates  of  stock  to  subscribers  is  not 
necessary.  The  stock  is  issued  fully  and 
effectually  by  placing  it  in  the  name  of  the 
subscriber  on  the  books.  A,  V,  Chan,  Ot, 
1844,  Thorp  v.  Woodhull,  1 3an^.  Cfh.,  411. 

9&  PurobaM  and  rsiarae.  In  the  absence 
of  any  statute  restriction,  a  corporation  may 
purchase  shares  of  their  own  stock,  hold  them 
unextinguished,  and  reissue  the  same  [0  Ohio, 
88] ;  and  such  reissue  may  be  in  the  form  of 
issuing  new  stock  upon  a  new  subscription, 
without  reference  to  the  requirements  of  the 
charter  as  to  the  terms  of  original  subscrip- 
tions. Ot.  of  AppedU,  1858,  (My  Bank  of 
Ookunbus  v.  Bruce,  If  K  T.  (8  Smith),  507; 
and  see  Bakxhto,  122. 

99.  Ooiporatloii  Imying  in  titoir  atoolc. 
Where  a  corporation  is  not  authorized  by  stat- 
ute to  purchase  their  own  stock,  their  agree- 
ment to  do  so  is  void  as  against  public  policy. 
Supreme  Ct,,  1894,  Barton  e.  Port  Jackson 
Plank-road  Oo.,  17  Barh.,  897. 

GO.  Tbe  direoton  may  act  tturonc^  tbeir 
cxiBoen  or  agents  in  issuing  stock.  If.  F.  Su- 
perior Ot.,  1848,  Lohman  e.  K.  T.  &  Brie  B.  B., 
2  Sdfuif.,  Z9^ 

61.  Issue  limited.  A  corporation  whose 
capital  is,  by  its  charter,  limited,  either  in 
amount  or  in  number  of  shares,  cannot  issue 
valid  certificates  in  excess  of  the  limit.  Ot,  of 
AppeaU,  1866,  Mechanics'  Bank  e.  K.  Y.  ds 
New  Haven  B.  B.  Oo.,  18  Hf.  T.  (8  Eert^),  599. 

62.  EVaudnlent  over-iflsue.  After  a  cor* 
poration  had  issued  stock  to  the  fhll  amount  of 
their  charter  limit,  their  transfer  agent,  who 
was  also  president,  fraudulentiy  gave  to  one  EL 
a  certificate,  in  tiie  usual  form,  for  eighty-five 
shares  of  stock,  when,  in  fact,  the  latter  owned 
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M  ttook,  BQoe  stood  oa  the  boolcB  in  his  name, 
and  no  MtHfiaste  for  «ii^  %U>A  had  been  sar« 
nnte«L  The  plainttflb,  in  good  Mth^  and 
nlyiiigvpoii  the  oertifioato  as  regidarlj  usoed 
and  nfid,  made  a  loan  to  E^  reoeiTing  from 
hmt  tha  ev^oate,  wkh  an  afldignment  of  the 
slock  sqipoeed  to  be  represented,  and  a  power 
of  attoraey  to  transfertiie  same.  In  an  aotion 
by  the  pkdntiflh  against  liie  corporation  for 
RtelBg  to  permit  tlie  stodc  to  be  transferred 
CO  its  books,  or  to  pay  itsyalne,— A^  1.  That 
tike  eertifieale  was  void  in  the  hands  of  K.,  the 
first  holder,  beeaose  it  was  frandoientlj  issued, 
ttd  he  paid  nothing  for  it  2.  That  it  was 
sIbo  Toid  in  his  hands,  beeaose  issiied  by  an 
agent  witiumt  authority,  there  being  no  snr- 
nader  of  a  prsTions  oertifioate,  and  no  trans- 
jer  to  him  on  the  books  of  aotnal  stock,  and 
tins  want  of  authority  was  known  to  him. 
1  That  it  was  void,  beeaose  the  stock  it  pro- 
tasd  to  rsprasent  had  no  eristence^  and  oonld 
Dotexfet  mider  the  charts*  of  tiie  company,  all 
the  powers  of  the  coiporatlon  in  tite  creation 
end  iarae  of  stock  being  ezhaosted,  and  hence 
BO  person,  in  whatSTcr  sitoation,  conld  daim 
oader  it  the  rf^ts  of  a  stoddbolder,  or  dam- 
igee  on  fb»  gtoond  of  a  reftisal  to  admit  him 
to  fofih  rights.  4.  Even  if  void  only  on  the 
gnood  of  tbe  fraud  in  the  issne,  rince  stcdc- 
eertiieatee  do  not  partake  of  tiie  chataoter  of 
aegotbUe  inatraments,  an  asrignee,  though  in 
good  Mth^  takes  them  sutject  to  aU  the  equi- 
tlea;  and  where  the  assignee  made  no  inqui- 
lies  ef  tiie  corporation,  so  tiiat  he  cannot 
daim  that  they  are  estopped,  they  are  not 
BaUefDrthaoTer^iaaue.  Ot.qfAppedli^lW^^ 
McehameiPBaak  e.  K^T.  A  Kew  Haven  B.  B. 
Oo^lB  KT.  (8  Am.),  599 ;  and  see  Peo- 
ple «.  Ptfker  Vein  Goal  Go.,  10  JSw.  Pr., 
648. 

A  Juctlan  against  all  bdlden.  Thepresi- 
dcot  of  a  corporation,  who  was  i^thorlssed  to 
iasoe  naw  certificates  of  stock,  on  a  transfer  of 
stock  and  sorrender  of  old  certificates,  issued 
qraxioaa  certliicates,  not  based  on  any  transfer 
of  gemnne  stock.  They  were  issued  in  a  large 
amoimt,  which,  togetiier  with  genuine  stock, 
hr  erooeded  the  number  of  shares  limited  by 
the  charter.  6ome  were  held  by  parties  who 
took  with  knowledge  of  the  fraud,  a  part 
paaaod  isto  the  hands  of  innocent  purchasers 
for  valae,  and  a  part  were  surrendered  by 
hoidens  from  time  to  time  on  transfers  of 
scod^  and  new  certificates,  repreeentang  in 


part  spurious  and  in  part  genuine  stock,  were 
regularly  issued  by  the  company  tiierefor. 

JSsM,  that  t^  corporatiim  could  niAinf4Mm 
an  action  against  all  persons  who  claimed 
stock  under  the  spurious  issue,  to  have  the 
certificates  representing  sucdi  issue  declared 
void.  The  &0t  that  the  various  hdders  in 
such  a  case  are  very  numerous,  and  claim 
under  different  instruments,  does  not  render 
it  improper  to  proceed  against  ell  in  one  ac- 
tiop.  (M.  ^  Aj9piah,  1868,  N.  Y.  d?  New 
Haven  B.  B.  Oo.  e.  Schuyler,  7  AbiboM  Ft.^ 
41;  6.  C,  17 ir.  T.  (8  atM$h\  698;  re^rring 
S.0,,  lil*d*tto'2V.,4ir. 

2.  TVm^sr. 

64.  no  idanaty  of  a  given  number  of 
shares  is  not  changed  by  the  surrender  of  the 
certifioaftes  representing  them,  and  taking  out 
new  <Mies  in  another  name.  [4  Johns.  Oh., 
490 ;  8  Hill,  698 ;  T  Id.,  497;  19  K.  T.,  170.] 
€t.  of  Appeah^  1869,  Ketohum  e.  Bank  of 
Ck»nmeroe^l9jy:  E  (6  j8M<A),  499. 

€5.  RaaUiolhm  on  tnuutte.  The  provi- 
sion  in  a  chartw  that  a  transfer  of  stock  shall 
not  be  valid  until  registered  in  a  book  of  the 
corporation,  is  intended  merely  for  the  benefit 
and  protection  of  th%corponition.  If  A.  trans- 
fer stock  to  B.,  without  registiy,  the  transfer 
is  good  as  between  them.  SHfreme  Ot.^  1884^ 
Bank  of  IJtica  e.  SmaOey,*  8  0<m^  770;  Ot^qf 
Brron^  1889,  Commercial  Bank  of  Buffido  e. 
Kortright,  88  TTtfnd.,  848 ;  aifirmhig  8. 0.,  mib 
n^fift.  Kortright  e.  BufiUo  Oommercial  Bank, 
80  Jet.,  91. 

Mb  A  similar  provision  in  the  by-laws  has 
only  a  similar  effect  8nprem$  Ot.^  1884,  Gil- 
bert e«  Handiester  Iron  Co.,  11  Wtnd,^  ^7. 

67.  Aasignment  In  blank.  The  holder^s 
writing  his  name  and  affixing  his  seal  on  a  cer- 
tificate of  stock,  and  delivering  it  with  intent 
to  be  filled  up  by  one  who  should  purchase  the 
stock,  is  a  valid  transfer  of  the  stock  [1  Anst, 
889;  4  Johns.,  64;  6Oow.,60;  8  Id.,  118; 
18  Wend.,  687] ;  and  a  subsequent  holder  may 
write  over  them  an  assignment  and  power  to 
transfer.  Ot.  (if  Brrony  1889,  Oommercial 
Bank  of  Buffalo  e.  Kortright,!  88  Wmd.^  848  • 
affirming  S.  0.,  20  Id.^  91. 


•  Affirmed,  Ot,  ^  JWwr*,  1829,  S.  C,  8  (hw,,  898 ; 
bat  no  opinions  reported. 

t  In  Bonn  «.  Commercial  Bank  of  BuflUo,  11 
Sarb-t  680,  this  omo  wm  explained  ae  ttming  on  the 
faot  that  there  an  agreement  and  oonaideratioa  were 
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6a  The  holder  of  a  oertifioate  of  stock, 
with  an  aasignment  thereof  in  blank,  and  a 
power  to  transfer  on  the  books  in  blank,  has 
power  to  fill  the  blanks  with  his  own  name ; 
bnt  if  he  does  not  do  so,  he  cannot  recover 
against  the  corporation  for  not  making,  or  not 
permitting  him  or  his  nominated  attomej  to 
make,  the  transfer,  and  issne  a  new  certificate 
to  him.  [Distingnishing  Oommerdal  Bank  of 
BnfGAlo«.Kortright|22Wend.,8i8.]  Swprms 
Ct,y  1852,  Dnnn  «.  Oommeroial  Bank  of  Buf- 
falo, 11  Bofrl^  580. 

69.  A  power  of  attorney  indorsed  by  the 
owner  on  a  certificate  of  stock,  in  blank  as  to 
the  attorney's  name,  expressed  to  be  for  ralne 
received,  and  irrevocably  anthorizing  him  to 
sell  and  transfer  the  stock  to  any  person,  and 
to  snbstitnte  one  or  more  persons  with  like 
power,  is  prygMk-fad^  evidence  of  an  equitable 
ownership  in  the  holder,  and  renders  the  stock 
transferable  by  the  delivery  of  the  certificate; 
and  the  holder  may  insert  his  own  name  and 
execute  the  power,  and  thns  obtain  the  legal 
title  whenever  entitled  to  do  so  by  the  con- 
tract nnder  which  he  received  the  stock. 
N,  T.  Bupericr  Ot.^  1852,  Fatman  e.  Lobach,* 
li>iMr,854. 

70.  Where  a  certificate  of  stock,  and  an  ir- 
revocable power  from  tne  ownw  to  transfer 
it,  with  a  blank  for  the  name  of  the  attor- 
ney, are  in  the  hands  of  a  third  person,  each 
holder  is  presumptively  the  equitable  owner; 
and  when  he  is  shown  to  be  a  holder  for 
value,  and  without  notice,  his  title  as  such 
owner  cannot  be  impeached.  [1  Duer,  854; 
22  Wend.,  848.]  JT.  F.  Superior  Ct,,  1854, 
Leavitt «.  Fisher,  4  Duer^  1. 

71.  8abaeq[iieiit  luddera.  Such  a  power 
is  not  limited  to  the  person  to  whom  it  may 
^rst  have  been  delivered,  but  inures  to  the 
benefit  of  each  Icma-fids  holder  into  whose 
hands  the  certificate  and  power  may  subse- 
quently pass— each  successive  holder  having 
tiie  right  to  fill  up  the  blanks,  and  execute 
the  power,  or  cause  it  to  be  executed,  when- 
ever the  protection  of  his  own  interests,  as  a 
pledgee  or  absolute  owner,  may  require  it. 


proved,  and  as  not  an  authority  that  mere  poeaession 
of  the  oertiflcatea  and  blank  aaaigument  and  power, 
ia  evidence  of  title. 

*  See  thia  oaae  qaeationed  in  Meohanioa^  Bank  v. 
N.  y.  d^  New  Haven  B.  B.  Co.,  18  N,  T,  (8  Kern.), 
6»9,  625. 


The  power  is  not  exhausted  by  the  first  naa 
to  which  \\  b  applied,  nor  revoked  by  tlie 
death  of  the  par^  giving  it,  but,  unless  sur- 
rendered to  tiie  person  who  gave  it,  or  can- 
celled, continues  in  force  until  its  executios 
by  an  actual  transfer  of  the  shares  to  which 
it  relates ;  and  the  validity  neither  of  the 
power  nor  of  the  transfer  is  at  all  affected  by 
the  number  of  persons  through  whose  hands 
the  certificate  and  power,  since  thdr  first  de- 
livery, may  have  passed.    Ib.^  1,  20. 

72.  Stock  not  negotiaUa  Certificates  of 
stock  are  not,  like  bills  and  promissoiy  notes, 
transferable  by  mere  indorsement  and  deliv- 
ery. The  party  claiming  under  transfer  by 
indorsement  in  blank,  must  prove  the  con- 
tract or  consideration.  [8  Johns.,  29;  11  Id., 
121;  12  Id.,  159;  18  Id.,  175;  14  Id.,  849.] 
Supreme  Ot^  1852,  Dunn  9.  Commerdal  Bank 
of  BufOyo,  11  Barb^  580. 

73.  ZUf^ti  against  tlia  company.  Where, 
by  the  charter  of  a  corporation,  or  its  by-laws 
thereby  authorized,  its  stock  is  transferable 
only  on  its  books,  and  the  charter  declares 
that  a  stockholder  who  is  indebted  to  the  com- 
pany, shall  have  no  right  to  sell  or  transfer 
his  stock  until  he  pays  or  secures  the  debt  to 
the  satisfaction  of  the  company,— the  assignee 
of  stock,  without  a  transfer  on  the  corporate 
books,  takes  it  subject  to  the  equity  of  the 
company.  Chaneery^  1882,  Stebbins  e.  Phosnix 
Fire  Ins.  Oo.,*8  Paige^  850.* 

74.  An  assignee  of  a  certificate  cannot 
thereby  acquire  any  rights  against  the  corpo- 
ration superior  to  those  possessed  by  the  as- 
signor. He  is  to  be  deemed  an  assignee  of 
a  thing  in  action  not  negotiable,  and  as  sno- 
ceeding  merely  to  the  rights  and  equities  of 
the  assignor.  CU  of  Appeal*^  1856,  Mechanios' 
Bank  «.  N.  Y.  ^  New  Haven  B.  B.  Co.,  18 
N.  T.  (8  Kem.\  599 ;  K  F.  Superior  Ot^  1867, 
McOready  e.  Rumsey,  6  Duer^  574. 

75.  Hence,  if  the  corporation  have,  under 
their  charter  and  by-laws,  a  lien  against  the 
stock  for  a  debt  of  the  holder,  one  who  takes 
an  outside  transfer  of  the  certificate,  is  not 
entitled  to  require  the  corporation  to  transfer 
the  stock,  except  on  terms  of  his  satisfying  the 
lien.  K  7.  Superior  Ct,y  1857,  McOready  •. 
Bumsey,  6  Ihier^  574. 

76.  IdalxOity  for  refdaal  to  transfer.    The 


*  See  this  case  oommented  on,  in  KoCraady  •• 
BumBey,  6  i>iMr,  674. 
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ehtfter  of  a  corporation  provided  that  no 
truMfer  of  its  stock  should  be  valid,  until  re- 
gtstefod  in  a  book  to  be  kept  by  the  corpora- 
tion, and  the  certificates  of  stock  were  in 
terms  only  transferable  on  the  books  ^*by  the 
said  stockholder  or  his  attorney,  on  surrender 
of  the  certificate.^ 

BiH  that  when  the  required  evidence  was 
prodnoedy  the  corporation  was  bound  to  per- 
mit the  transfer,  and  was  liable  in  damages  to 
tite  ftn  value  of  the  stock  for  refasing.  Gt. 
^fBmny  1889,  Oommercial  Bank  of  BnfEalo 
LKortright^  22  Wmd^  848;  affirming  8.  C, 
20M^91. 

77.  gmMia  on  fccged  power.  A  corpo- 
ladoo  iDnocentiy  permitted  a  transfer  upon  its 
boob  of  plaintiff^e  stock,  upon  a  forged  power 
of  attorney,  cancelling  the  certificates,  and  is- 
niiog  new  ones.  HM^  that  it  was  bound  to 
tnosfer  an  equal  quantity  of  its  stock  to  the 
lUntifl^  or  pay  its  value.  Ot,  of  Appeals^ 
im,  PcBock  «.  National  Bank,  7  N,  T,  (8 
&U.)«S74w 

18l  ftaualiBi  after  otm4am^  enjotned. 
Vbcrs  the  oflBcers  firandnlently  issued  spuri- 
011 8lo<^  in  excess  of  the  number  of  shares 
^  diarter  autfaorised,  in  consequence  of 
vhidi  the  company  became  insolvent,  and 
aede  an  aasignment  for  the  benefit  of  cred- 
iton,  an  injunction  forbidding  the  transfer  of 
stock  by  the  officers  of  the  company  was  al- 
lowed, mitfl  the  queetions  arising  out  of  the 
fiiad  eoidd  be  ^spoeed  of,  either  by  the  Le- 
^datore  or  the  courts.  People  e.  Parker  Vein 
Oosl  Oe.,  10  JKw.  Pr.,  186;  S.  0.,  affirmed, 
10JiL,648. 

79L  Allar  rtfcMCihittniii  .  Stock  of  an  incor- 
ponted  eompany  cannot  be  transferred  after 
the  diasolation  of  the  company,  so  as  to  give 
the  tnnafarree  any  greater  right  than  the  as- 
signor had.  ChaneiTyy  1844,  Jamee  e.  Wood- 
rQfl;'^  10  Poigt^  541. 

V.  OOBPOBATB  POWIBBS. 

1.  In  General. 

M.  Bweiy  oorporation  has  power,  1.  To 
hsYe  tucoesBioii  for  the  period  hmited  in  its 
charter,  aad  when  no  period  is  limited,  perpetu- 
ally ;  2.  To  sue  a^d  be  sued,  complain  and  de- 
fend ;  8.  To  use  a  common  seal,  and  to  alter  the 
same  at  plaasure;  4.  To  hold,  purchase,  and 
cofaref  wnch  property  as  its  purposes  shall  re- 

*  AtBmied,  S.  C,  8  J>m.^  974,  but  do  opinion 

Vol.  II.— 9. 


quire,  not  exceeding  the  amount  limited  in  its 
cnarter ;  5.  To  appoint  officers  and  agents,  and 
allow  them  compensation ;  6.  To  make  by-laws 
for  the  management  of  its  property,  the  regula- 
tion of  its  af&rs,  and  the  transfer  of  its  stock.  1 
Seo.  sua,,  699,  §1. 

81.  Idmit.   No  oorporation  possesses  any  cor- 
porate powers  except  such  as  are  necessary  to  the 
exercise  of  the  powers  enumerated  in  1  Rev.  Stat., 
699,  §  1,  and  given  in  its  charter.     1  Bev.  Stat. 
600,  §  8. 

82.  Certain  acta  pxohiblted.  Directors 
prohibited  from  making  dividends  except  from 
surplus  profits ;  from  reducing  the  capital ;  from 
disoounting  notes  in  payment  of  instalments,  or 
to  enable  any  stockholder  to  withdraw  instal- 
ments paid.  In  case  of  violation  of  these  provi- 
sions, the  directors,  except  those  not  present  or 
dissenting,  are  jointly  and  severally  liable  to  the 
oorporation,  and  to  its  creditors,  if  dissolved ; 
and  without  limitation.    1  Beo.  Stat,,  601,  §  2. 

83.  Banking.  No  oorporation  to  discount 
bills,  &c.,  receive  deposits,  buy  specie,  buy  and 
sell  exchange,  or  issue  bills  on  loan  or  for  cirou- 
lation,  unless  expressly  incorporated  for  wiring 
purposes.    1  lUv.  Stat.,  600,  §  4. 

Consult,  also,  Banxxso. 

84.  Pledge.  A  banking  oorporation, — or- 
ganized under  a  statute  which  required  that 
all  notes,  bills,  and  other  evidences  of  debt, 
excepting  bills  of  exchange,  discounted  by  any 
banldng  company,  should  be  made,  by  the  terms 
thereof,  or  by  special  indorsement,  payable 
solely  to  the  company,— took  from  the  pledgee 
of  their  debtor  a  note  of  a  third  person  which 
the  debtor  had  pledged  as  collateral,  and  paid 
the  demand  for  which  it  was  pledged,  and 
credited  the  surplus  to  the  debtor. 

Meld^  that  they  could  recover  on  the  note. 
1.  The  provision  in  the  statute  might  be  re- 
garded as  directory. 

2.  Such  a  transaction  is  not  *^  discounting," 
within  its  meaning.  Ot.  qf  AppedU,  1868, 
Oity  Bank  of  Oolumbus  e.  Bruce,  17  K  T,  (8 
Smith),  607. 

8&  Usury.  The  provision  in  a  charter  that 
the  charter  was  not  to  authorize  the  corpora- 
tion to  make  any  contract  which,  by  the  ex- 
isting laws,  amounts  to  usury,  merely  piits  the 
corporation  on  the  footing  of  natural  persons, 
so  that  a  contract  made  and  to  be  performed 
in  another  State  is  to  be  governed  by  the  law 
of  the  latter  State,  and  may  be  valid  without 
reference  to  the  existing  laws  of  the  State 
which  granted  the  charter.  Ot,  qf  AppeaU, 
1866,  Bard  d.  Poole,  12  K  Y.  (3  Kem.%  496. 

86b  Banking.  Promissory  notes,  on  time 
and  interest,  in  the  similitude  of  ordinary 
bank  post-notes,  made  by  a  corporation  with- 
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oat  banking  powers,  payable  to  the  order  of 
one  of  ite  offioers  and  indorsed  in  blank,  and 
not  given  in  its  legitimate  business, — Seld^  to 
carry  notioe  on  their  face  of  their  illegality. 
Attomey-Gkneral  v.  Life  &  Fire  Ins.  Oo.,  9 
Paiff^  470. 
As  to  what  is  Illegal  bankinR  see  BAinnNG. 

87.  Bxtent  of  powara.  A  oorporation  has 
no  other  powers  than  sach  as  are  speoifically 
granted,  or  are  necessary  to  carry  into  effect 
the  powers  expressly  granted.*  Supreme  Ot.y 
1818,  People  o.  Utica  Ins.  Oo.,  15  /oAml,  858. 
To  the  same  effect,  Cft.  of  AppeaU,  1850,  is 
Halstead  v.  Mayor,  dec.,  of  N.  Y.,  8  K  T.  (8 
Comt\  480. 

88.  Every  corporation,  as  snch,  has,  at  com- 
mon law,  the  capacity  to  take  and  grant  prop- 
erty, and  to  contract  obligations,  in  the  same 
manner  as  aa  individoal,  so  far  as  neoesBary 
and  nsnal  in  the  coarse  of  the  basiness  it  trans- 
acts, as  means  to  enable  it  to  effect  the  object 
of  incorporation,  nnless  expressly  prohibited 
by  law  or  the  provisions  of  its  charter.  And, 
with  this  limitation,  it  may  deal  precisely  aa 
if  it  were  an  individaal,  to  attain  its  legitimate 
objeots.t  A.  V.  Chan.  Ot^  1844»  Barry  «. 
Merchants'  Exchange  Oo.,  1  Santif.  Ch^  980. 

89.  Mod»  of  AOtioa  A  body  corporate 
em  act  only  in  the  mode  prescribed  by  the 
law  creating  it  To  enable  its  agents  to  bind 
the  company,  they  most  act  porsoaat  to  the 
reqaisites  of  the  incorporating  act.  [SOnuiobi 
188.]  iS^tfUM^i^,  1807,  Beattyo.  Marine  Ins. 
Oo.,  S/tfAfiiu,  lOSi;  and  see  People  «^  Utica  los. 
Oo.,15/<i.,858»888;  1824,  N.  Y.  Firemen  Ids. 
Oo.  «.  Ely,  8  Omo.,  878,  888 ;  1880,  Hoeaok  «. 
Oollege  of  Phyndana,  te«,  of  N.  Y«,  5  Wend.^ 
54/7. 

9aQiflo«niin«vtaot  That  the  seal  estate 
of  a  corporation  can  be  conveyed  only  by  the 
proper  ofiBtcers,  and  not  by  the  stookholden. 
Wilde  «.  Jenkins,  ^Paiges  481. 

93.  8eaL  The  corporate  seal  affixed  to  the 
corporation's  note  makes  it  a  specialty.  Their 
seal  has  the  same  effect  as  that  of  an  Individ- 
aaL  Sitpreme  OU^  1886,  Olark  e.  Fanners' 
Woollen  Mianafaotaring  Oo.^  16  Wend^  968; 
Steele  e.  Oswego  Ootton  Mannfaotttring  Oo., 
15  Id.,  265. 


*  Approved  in  MoMMten  t.  Bead,  1  Orand 
(P«Mk)  Ow.,  M. 

t  Commented  on  in  Cutis  t.  Lsavitt,  16  Ji^  T.  (1 
SmUh),  9,  68,  fil9,  862. 


92.  A  stamp  or  impression  of  the  seal  of  m 
corporation,  like  that  of  Vk  iodividnal,  made 
directly  on  the  pa^r,  is  a  mere  nullity.  9n^ 
preme  Ct,,  1842,  Farmers  d^.  Mana&ctarera* 
Bank  9.  Haight,  8  HiU,  4«8. 

93.  llie  seal  of  a  ooiporation  mur  be  made  by 
impression  directly  on  the  paper,  mm  ^  I848i, 
806,  ch.  197,  §  1 ;  8Bm.e  stst.,  ZBi».  Stat.,  5  ed., 

687.  §77. 

94.  That  the  seal  of  a  corpoi>atioa  to  a  deed 
purporting  to  be  a  deed  of  the  corporation, 
does  not  prove  itself.  }Uoik9.,^tBtx^%San^. 
Oh.,  257. 

95.  Where  the  trnstees  signed  tlieir  oamea 
separately  to  a  lease^  and  affixed  the  oorporar 
tion  seal, — SM,  that  the  lease  was  well  eze* 
cated.  Supreme  Ct.,  1808,  Jaolnon  e.  Walsh, 
8  Johau,,  226. 

96.  Tmiiiiad  psomiaoa*  Whenever  a  cor- 
poration is  acting  within  the  scope  of  the  le- 
gitinxate  olgects  of  its  institiiliion»  all  parol 
contracts  made  by  its  aathorized  agents  are  ez-> 
press  promises  by  the  corporation ;  and  all  du- 
ties ioaposed  upoa  tiiem  by  law,  aodailbenfiflta 
confecred  at  their  reqneat^  ruse  implied  pronn 
ises,  for  the  enforcement  of  which  aa  antioa 
lies.  [12  Johns.,  227.]  Supreme  OL,  1817,  Dana 
V.  Rector  ojf  St.  Andrew's,  14  Jekne*,  118^ 

97.  Jmmt  nagofclalila  paimr.  A  corpoca- 
tion,  thon^  not  in  terms  tliereto  empowered, 
may  iasae  nei^tiable  paper  for  a  debt  legiti* 
mately  contracted.  Supreme  OL,  1828^  Barker 
«.Meohanica'FireIns.Oo.,8ir4MMi,94;  1S48, 
KeUey  e.  Mayor  oi  Brooklyn,  4  MUi^  268. 

9a  A  cprporatioB  loayi  b^  Itsagent^  mske 
a  promissory  note;  bat  the  aathoritjy  of  the 
agent^  and  that  the  note  waa  gtvea  in  the  le- 
gitimate bosiness  of  the  company,  most  be 
proven.  OL  efEfrare^  1848,  McOoUongh  e. 
Mosa,'^  5  i>m.,  587.  /S^^M-ime  (7^  1848^  Bene- 
dict«.  Lansing^ Id^  288 ;  batsee  Dabois  «.  N. 
Y.  h  Harlem  B.  R.  Oo.,  1 M  F.  Leg.  OU.,  888; 

99.  A  corporation  may,  without  special  au- 
thority, makfii  ft  note  or  draft,  or  accept  a 
draft  for  a  debt  contracted  in  its  legitimate 
business.  [8  Wend.,  84;  1  Oow.,  518;  2  Hill, 
265;  4  Id.,  288;  5  Den.,  587;  5  Barb.,  218; 
8  Oomst.,  480.]  Supreme  OL,  1857,  Partridge 
e.  Badger,  25  jBor^.,  148.       , 


•  Ai  to  what  is  to  bs  deemed  settled  by  this  oeae, 
see  Moos  e«  MoCuUongh,  7  .Ar^.,  27S ;  where,  siao, 
the  Bubetsaoe  of  the  opinion  of  Qabduixb,  J.,  ie 

iteted. 
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A  oorporfttioD,  author^ 
lied  to  wnploy  their  oapital  solely  in  advan- 
otDg  money  apon  goods  to  be  sold  upon  oom- 
misnoB,  my  lawfully  accept  bills  drawn  npon 
aooonnt  of  fotara  0(»isignment8,  and  is  bonnd 
by  the  aeeeptanoe  of  its  general  agent.  8ih 
prtme  CL,  1818,  Mnan  «.  Oommission  Oo.,  15 

JUL  Aooonmodatfoii  Indonenie&t.  No 
eoqwratioii  k  anthorixed  to  make  an  accom- 
nedfttfcm  indonememt;  and  it  is  only  when  a 
Doie^  so  isdoned,  has  been  disootmted  in  good 
fiath  by  the  pirty  sning  thereon,  in  conse- 
quam  of  representations  made  by  the  oorpo- 
ntisD,  that  the  indorsement  is  binding.  3fi- 
t  Cty  18S8,  Morford  e.  Farmers'  Bank  of 
Oo^  %6  Barb.,  699. 

IM^  j§L  flMUMifaotiirliig  ooiporetlott  is  not 
nthorixed  to  indorse,  for  the  accommodation 
d  mother,  paper  in  whleb  it  is  not  interested ; 
beeMue  soeh  a  tiansaetion  is  not  wttiiin  the 
flsope  of  the  bosiness  for  which  it  was  consti- 
titid,  sBid  in  wluoh  alone  it  is  empowered  to 
set  p  Kern.,  809.]  Supreme  Ot,  1807, 
Ceatiai  Bank  v.  Empire  Stone-Dressing  Co., 
iSJSsrd^  28. 

m.  ▲  moitBaco  to  seoors  demands  for 
Bsterials  and  labor  in  erecting  a  building, — 
AU,  TaHd,  under  a  statute  authorizing  a 
BNKtgsge  for  the  purpose  of  erecting  a  build- 
ia;.   MMler  e.  Chance,  8  EdM.,  899. 

]M  ITBaartfiori— d  pnrohaaa  A  corpora^ 
tioa  esDnot  avoid  its  obligation  on  the  ground 
tbit  it  WW  given  for  property  which  the  cor- 
poiatioa  wan  not  anthorized  to  purchase  [5 
HiQ,  187];  and  the  c(Mrporation  being  bound, 
its  tuvties  upon  the  obligation  are  equally 
boqad.  ^pr&me  Ct.,  18i8,  State  of  Indiana  e. 
Vanm,6.fltU,88. 

MwHliui  Iliad  loana*  A  corporation 
to  purchase  stock  for  the  puipose 
of  invoBfemeat,  but  for  no  other  purpose ;  to 
loan  money  on  bond  and  mortgage,  but  on  no 
other  seuuily;  and  prohibited  fh>m  discount- 
ing notos,  and  all  other  banking  operations, 
eiDaot  loan  money  upon  an  hypothecation  of 
ftoek  and  take  a  note  as  collateral  security. 
AyreaK  Gt^  1880,  North  River  Ins.  Oo.  v. 
Lawrence,  8  Wend,,  482. 

106L  A  corporation  that  has  no  authority, 
by  its  charter,  to  loan  money,  except  upon 
bond  and  mortgage,  cannot  loan  in  any  other 
BttUMr;  and  if  it  do,  the  contract,  as  well  as 
the  seeuify,  is  void,  and  it  cannot  recover  it. 


[19  Johns.,  1;  8  Oow,,  20;  8  Wend.,  886.] 
Supreme  Ct.,  1881,  Life  4;  Fire  Ins.  Oo.  u. 
Mechanic  Firelns.  Oo.,  7  Wend,,  81. 

107.  In  an  action  brought  by  a  corporation 
to  recover  a  sum  of  money  loaned  to  the  de- 
fendant, the  latter,  having  had  the  benefit  of 
the  contract  of  loan,  cannot  be  permitted  to 
avail  himself  of  the  defence  that  the  corpora- 
tion plaintiff  had  no  autherity  under  the  terms 
of  its  charter  to  make  the  loan.  [4  Johns. 
Oh.,  870;  6  Hill,  87;  5  Id.,  187,  490,  491,  n. ; 
16  Mass.,  102 ;  18  Penn.,  18 ;  8  Sandf ,  170 ; 
11  Barb.,  218.]  Supreme  Ot,,  1858,  Steam 
Navigation  Oo.  «.  Weed,  17  Bofrb,,  878.  To 
the  same  effect,  1855,  is  Mott  v.  United  States 
Trust  Oo.,  19  7(i.,  566.  Oompare  Oontbaots, 
tit.  Validity. 

lOa  Joint  aotlon.  Two  corporations  who, 
as  tenants  in  common,  deposit  a  fttnd,  may 
maintain  a  joint  action  to  recover  it.  Supreme 
at.,  1881,  N.  Y.  &  Sharon  Oanal  Oo.  «.  Pulton 
Bank,  7  Wend.,  412. 

109.  Acta  oat  of  Ifre  State.  A  corpora- 
tion has  power  to  do  acts  out  of  the  territorial 
jurisdiction  of  the  State  by  which  it  was  cre- 
ated, unless  expressly  restrained  by  its  charter 
or  the  laws  of  the  country  in  which  it  may 
attempt  to  act.  Such  restriction  will  not  be 
presumed,  but  must  be  shown,  when  relied 
upon  as  a  bar  to  an  action  for  not  performing 
its  contracts.  i\r.  Y.  Superior  Ot.,  Sp.  T.,  1854, 
N.  Y.  Floating  Derrick  Oo.  «.  New  Jersey  Oil 
Oo.,  8  Duer,  648. 

UOi  A  promissory  note,  made  by  a  corpo- 
ration, though  made  out  of  the  State  by  which 
the  corporation  was  created,  will  be  deemed 
valid,  unless  its  invalidity  is  shown.    lb, 

111.  Bbtffying  unauthofized  aot.  A  cor- 
poration cannot,  by  a  subsequent  ratification,  . 
make  good  an  act  of  its  agent  which  it  could 
not  have  directly  empowered  him  to  do.  Sur 
preme  Ct,  1846,  Hodges  v.  Oity  of  Buffalo,  2 
I>en.,  110;  and  see  McOullough  v.  Moss,  6  Id., 
667. 

112.  Eacpulaion.  A  corporation  has  not 
authority  to  expel  a  member  upon  the  ground 
of  a  defect  of  original  qualification, — e.  g., 
that  he  procured  his  admission  as  a  member 
of  the  corporation  by  fklse  pretences.  Su- 
preme Ot.,  1885,  Fawoett  e.  Oharles,  18  Wend., 
478. 

113i  That  a  corporation  aggregate  has  inci- 
dental power,  even  without  express  authority, 
to  remove  an  oflScer  for  cause.    lb. 
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114.  Agreement  not  to  remove.  When 
the  citizens  of  a  certain  locality  give  large 
earns  of  money,  on  condition  that  an  institn- 
tion  shall  be  permanently  located  there,  the 
stipulation  means  that  liie  place  agreed  on 
shall  be  the  site  of  the  institution  as  long  as 
the  institution  endures.  Stipreme  Ot.^  Sp.  71, 
1860,  Hascall  o.  Madison  University,  8  Barh.^ 
174. 

115.  A  college  established  by  the  regents 
of  the  University^  in  the  county  of  Ontario, 
have  no  power  to  exercise  the  franchise  of  ap- 
pointing a  medical  &culty  in  the  city  of  New 
York,  for  the  purposes  of  instruction  in  medi- 
cine. Suprems  Gt,^  1880,  People  e.  Trustees 
of  Geneva  College,  6  Wend.^  211. 

116.  The  nature  of  corporate  franchises 
discussed.    Ih, 

117.  Reeidenoe.  A  corporation  created 
under  the  laws  of  this  State  is  to  be  deemed  a 
resident  of  the  State,  and  the  place  of  its  busi- 
ness is  to  be  deemed  the  place  of  its  residence. 
[4  Bing.,  804;  8  Jurist,  56;  2  £ng.  L.  h  Eq., 
888;  2  Brock.,  896;  2  How.  (U.  S.),  497 ;  2 
Bich.,  512;  6  Wend.,  211.]  Supreme  Ot.^ 
Sp.  7*.,  1866,  Oonroe  «.  National  Protection 
Ins.  Co.,  10  How.  Ft.^  408, 

lis.  If  it  has  several  places  of  business,  it 
is  to  be  deemed  a  resident  of  each.  Supreme 
Ct,  Sp.  T.y  1868,  Pond  «.  Hudson  Biver  B.  B. 
Co.,  17  Eoto.  Pr.,  648. 

2.  To  Chntraet  DebU. 

119.  BoROwini^  That  the  power  of  a  oor- 
poration,  in  respect  to  borrowing  money,  ex- 
tends to  all  cases  where  it  is  essential  to  the 
transaction  of  its  ordinary  afEurs,  but  not  be- 
yond that;  as  it  is  an  incidental,  not  a  princi- 
pal, power.  Beers  v.  Phoenix  Glass  Oo.,  14 
Bwrl.,  868. 

120.  A  corporation  has  incidental  authority, 
when  not  specially  restricted,  to  borrow  money 
for  any  of  its  lawful  purposes.  Partridge  v. 
Badger,  26  B<vrb.^  146 ;  and  see  Beers  «.  Phoe- 
nix Glass  Co.,  14 /i.,  868. 

121.  idmit  of  capital  A  corporation  char- 
tered with  a  limited  capital,  has  power  to  con- 
tract debts  for  the  purpose  of  the  incorporatioh, 
and  is  not  restricted  as  to  their  amount,  nor  as 
to  the  amount  of  property  it  may  purchase  or 
accumulate,  by  the  limit  fixed  to  the  capital. 
A.  F.  Chan.  CU,  1844,  Barry  e.  Merchants' 
Exchange  Co.,  1  Sandf.  Oh,,  280. 

122.  Although  the  power  to  borrow  money 


is  not  expressly  conferred  by  statute,  under 
section  2  of  1  Bev.  Stat.,  4  ed.,  1211,— which 
authorizes  corporations  formed  under  the  act 
of  1811,  to  buy,  purchase,  hold,  convey,  &c., 
any  real  and  personal  property  whatever, 
necessary  to  carry  on  their  manufacturing  op- 
erations,— such  a  company  have  power  to  bor- 
row money,  when  necessary  in  the  transaction 
of  that  business,  and  to  bind  themselves  by  a 
note  of  the  company  for  its  payment  When 
a  corporation  conduct  their  business  within 
the  purposes  and  objects  of  their  incorporation, 
on  substantially  the  same  principles  and  in  the 
same  manner  as  individuals  conduct  the  like 
business,  they  should  be  deemed  not  as  trans- 
cending their  authority,  but  as  exerdsmg  those 
implied  powers  which  are  necessary  to  the  de* 
velopment  of  those  expressly  giveou  Supreme 
Ot,  1867,  Mead  o.  Keeler,  24  Barh^  20. 

12a  Xdmit  of  debt  Under  1  Bev.  Stat, 
(^2,  §  8, — providing  that  the  total  amount  of 
debts  of  a  corporation  shall  not  exceed  three 
times  its  paid  stock, — indebtedness  to  the  di- 
reeters  is  included  as  well  as  indebtedness  to 
third  parties.  Supreme  Ct.^  1848,  Tallmadge 
«.  Fishkill  Iron  Oo.,  4  Barb,,  882. 

124.  Kthe  total  amount  of  the  debts  exceed, 
at  any  time,  three  times  the  amount  of  the 
stock  then  actually  paid  in,  the  directors,  un- 
der whose  administration  it  was  incurred,  ex- 
cept, only,  those  whose  dissent  was  entered 
on  the  minutes,  or  who  were  absent  when  the 
indebtedness  was  incurred,  are  liable  for  such 
excess  to  all  its  creditors  upon  its  dissolution, 
without  reference  to  the  questien  as  to  when 
the  creditors'  demand  accrued.  Since  such  di- 
rectors are  liable  to  the  corporation  during  its 
existence,  the  provision  which  continues  the 
same  liability  in  flavor  of  creditors,  after  disso- 
lution, should  be  construed  to  extend  to  any 
creditor  who  might,  before  dissolution,  have 
participated  in  the  benefit  to  be  derived  by  an 
action  by  the  corporation.    lb, 

125.  Obligation.  Corporations  that  have 
the  power  to  borrow  money,  have  also  the 
necessary  power  to  give  obligations  for  its  re- 
payment, in  any  form  not  expressly  prohibited 
bylaw.  (7£.^4f>pea2«,1867,Ourtise.Leavitt, 
16  K  T.  (1  Smith),  9. 

8.  To  Acquire  and  Tranter  Property. 

126.  Preeonqption.  Where  a  corporation 
is  authorized  under  certain  circumstances  to 
hold  and  convey  real  property,  it  will  be  pre- 
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famed,  in  the  abeenoe  of  proof  to  the  con- 
trtry,  that  real  property  conveyed  by  it  was 
held  tad  oonreyed  in  pnrsnance  of  its  powers. 
CL  o/Appealt,  1852,  Farmers'  Loan  ^  Trust 
Ca  9.  Cortia,  7  IT.  Y.  (8  8eld.\  466. 

127.  Batifioatlon  of  purchase.  Certain 
pn^rty  was  purchased  by  agents  of  a  corpo- 
nlioo,  who  gave  two  notes  in  its  name  there- 
for, tnd  the  company  took  possession.  Eeld^ 
ihaX  it  had  ratified  their  act,  and  could  not  set 
up  a  want  of  authority.  [Story  on  Agency, 
iS9.]  Svpreme  Ot^  1848,  Moss  v.  Rossie  Lead 
*  Co.,  6  JSiU,  187.  Approved  and  followed, 
1849,  Moss  V.  ICcOullough,  7  Barh,,  279. 

118L  Tflf^gallty  of  purchase  no  defence. 
If  t  manufacturing  corporation  purchase  prop- 
erty, which  it  may  or  may  not  be  competent 
to  purchase  under  its  charter,  it  cannot,  in  an, 
iedoo  for  the  price,  set  up  that  it  bought  it 
for  a  purpose  not  authorized  by  their  charter. 
Svprtme  Ct^  1848,  Moss  «.  Rossie  Lead  Co.,  5 
BXL^  187.     Approved,  1849,  Moss  «.  McCul- 

129.  Grants  cure  in  fee.  Though  a  corpo- 
ntioa  is  chartered  for  a  limited  term  of  years, 
a  grant  to  them  and  their  successors  is  a  grant 
in  fee.  The  power  to  purchase  lands  was  a 
pover  incident,  at  common  law,  to  all  corpo- 
nooDS,  unless  they  were  specially  restrained 
by  their  charters  or  by  statute  [2  Kent,  281 ; 
Co.  lit,  44,  a,  800,  b ;  1  Kyd  on  Corp.,  76, 
78, 108,  115;  8  Pick.,  289];  and  is  expressly 
conferred  (1  Ret).  Stat,  781)  for  the  purposes 
of  the  corporation.  Moreover,  by  1  Rev. 
Stat,  748,  $1,  every  grant  passes  all  the  estate 
or  interest  of  the  grantor,  unless  the  intent  to 
pass  a  less  estate  or  interest  appears  by  ex- 
press tenna,  or  is  necessarily  implied.  "There 
is  no  necessary  connection  between  the  period 
of  enjoyment  and  the  quantity  of  the  estate. 
Ct,  «/  A^>eals,  1854^  NicoU  v.  N.  Y.  <&  Erie 
R.  B.  Go.,  12  ir.  Y.  (2  E&m.\  121 ;  affirming 
S.  C,  12  Barb.,  460.  To  similar  effect  [citing, 
also,  Prest.  on  Est.,. 250]  is  People  «.  Mauran 
iSuprtme  Ot^  1848),  5  Den.,  889. 

130.  Tnut  A  corporation  cannot  be  seized 
of  land  in  trust  fbr  purposes  foreign  to  its  in- 
stitution, p  Plowd.,  108 ;  1  Kyd  on  C,  72.] 
Si^frems  Ci^  1811,  Jackson  «.  Hartwell,  8 
John».,  422. 

131.  Although  a  corporation  cannot  act  as 
trustee  in  relation  to  any  matter  in  which  it 
has  no  interest,  it  may  accept  property  partly 
for  its  own  use  and  partly  for  the  use  of  oth- 


ers ;  and,  as  a  necessary  incident,  may  execute 
that  part  of  the  trust  which  relates  to  the 
others.  Chancery,  1828,  Matter  of  Howe,  1 
Paige,  214. 

132.  A  corporation  empowered  to  receive 
and  execute  such  trusts  as  might  be  declared 
in  the  deed  or  devise  by  which  the  property 
should  be  conveyed  to  them  in  trust,  cannot 
receive  and  execute  a  trust  declared  in  an  in- 
strument collateral  to  an  absolute  deed  ot 
conveyance  to  it.  Though  such  instruments 
might  be,  as  a  matter  of  interpretation,  re- 
garded as  one  transaction,  they  are  not  one 
instrument  within  the  statute.  Sapreme  Ot,, 
1849,  Farmers*  Loan  ^  Trust  Co.  e.  Carroll,  5 
Barb,,  618. 

133.  Where  a  corporation  relies  upon  a 
grant  of  power  from  the  Legislature  for  au- 
thority to  do  an.  act,  it  is  as  much  restricted 
to  the  mode  prescribed  by  the  statute  for  its 
exercise,  as  to  the  thing  allowed  to  be  done.* 
lb. 

134.  Purchase— devise.  Though,  in  its 
most  general  sense,  purchase  includes  taking 
by  devise,  a  provision  of  the  charter  confer- 
ring a  right  to  take  by  purchase,  will  not  be 
construed  to  include  a  right  to  take  by  devise, 
contrary  to  the  statute  of  wills.  Ct.  ^Errwt, 
1827,  McCartee  n.  Orphan  Asylum  Society,  9 
Ccvi.,  487. 

135.  The  charter  of  a  corporation  declaring 
it  to  be  capable  of  ^'  taking,  purchasing,  hold- 
ing, and  conveying"  real  estate,  does  not  au- 
thorize it  to  take  by  devise.  Ohoffieery,  1834, 
Theological  Seminary  of  Auburn  ••  Chiids.  4 
Paige,  419. 

136b  A  bequest  for  the  endowment  of 
a  professorship  in  a  theological  seminary, — 
Held,  within  the  general  objects  of  the  incor- 
poration. Theological  Seminary  of  Auburn  e. 
Cole,  18  Barb.,  860. 

137.  Baying  on  execution.  A  provision 
allowing  a  bank  to  hold  such  real  property 
as  should  be  purchased  by  it  at  sales  upon 
Judgments,  decrees,  and  mortgages,  obtained 
or  made  for  debts  due  to  it,  does  not  author 
ize  the  bank  to  take  an  assignment  of  the  right 
of  a  purchaser  at  a  sheriff^s  sale  of  real  prop- 
erty of  a  judgment-debtor  of  the  bank,  where 
such  sale  was  made  on  an  execution  on  a 
senior  judgment  in  favor  of  a  third  party,  and 

*  Approved,  in  Brady  «.  Mayor,  Ao.,  of  Nk  ¥.» 
2  Boiw.,  17a,  188. 


184 


CORPORATION. 


(taponte  PowtDi;— To  A^nire  and  Xraaite  Bnperty. 


the  time  for  redemption  from  the  sale  had 
passed.  Supreme  Ct,^  1847,  Ohautaaque  Co. 
Bank  v.  Risley,  4  Den^  480. 

138.  Thongh  the  charter  empowera  the  oor- 
poration  to  take  and  hold  real  estate  for  sped* 
fied  purposes  and  considerations  only,  if  the 
conveyance  is  in  terms  which  are  consistent 
with  snch  purposes  and  considerations,  it  may 
be  sustained.  The  presumption  is  in  its  favor. 
[2  Cow.,  664;  4  Hill,  442;  8  Comst,  470;  3 
Sandf.  Ch.,  889.]  Ct.  of  Appeals,  1859,  Chau. 
tauque  Co.  Bank  «.  Risley,  19  N.  F.  {^Bmith\ 
869. 

139.  An  incorporated  bank  having  power 
to  acqjoire  real  property  in  *' satisfaction  of 
debts,^  took  from  the  holder  of  a  sheriffs 
certificate  of  sale,  after  the  same  had  become 
absolute,  an  assignment  of  all  his  rights,  and 
then  received  the  sherifiT's  deed.  The  consid- 
eration of  the  assignment  was  expressed,  in 
general  terms,  to  be  '^  for  value  received,''  and 
there  was  no  other  proof  of  the  consideration. 

HM^  1.  That  the  assignment  was  presump- 
tively a  vaUd  transfer  to  tlie  bank,  tiie  words 
^^for  value  received"  being  equally  referable 
to  a  debt  due  from  the  assignor,  or  to  a  pres- 
ent payment  in  money. 

2.  That  the  bank,  having  legally  acquired 
the  certificate,  could  take  the  sheriff  ^s  deed, 
and  hold  the  title.    Tb, 

140.  Constniotiozi  of  oanal  A  charter 
authorizing  the  corporation  to  purchase  land 
to  construct  a  canal, — HM,  not  to  limit  the 
corporation  to  purchases  of  land  enough  for 
the  thread  of  the  canal,  but  giving  a  reasona- 
ble discretion  as  to  quantity.  Spear  v.  Craw- 
ford, 14  Wmd.^  20. 

141.  It  seeme^  that  under  a  charter  allowing 
the  company  to  construct  a  canal  of  suitable 
width,  they  have  power  to  enlarge  it  after  its 
construction,  if  such  enlargement  is  beneficial 
to  the  pubhc.  Bruce  «.  Delaware  &  Hudson 
Canal  Co.,  19  Barb.,  871 ;  Selden  v.  the  same, 
24  Id.,  862. 

142.  Highway.  A  provision  in  the  char- 
ter of  a  railroad  company  authoridng  them 
to  construct  their  track  upon  and  across  a 
highway,  is  not  to  be  construed  as  intended  to 
authorize  them  to  appropriate  the  interest  of 
the  owner  of  the  fee.  Supreme  Ct.,  1842, 
Presbyterian  Society  in  Waterloo  v.  Auburn 
&  Rochester  R.  R.  Co.,  8  Eill,  567 ;  and  see 
Hetcher  v.  Auburn  &  Syracuse  R.  R.  Co.,  26 
Wend.,  462. 


143b  Where  the  fee  simple  absolute  of  la&d 
is  taken  by  a  municipal  corporation,  for  public 
use,  by  authority  of  the  Legislature,  and  for  a 
Just  compensation,  the  land  does  not  revert 
upon  a  change  or  abandonment  of  the  use. 
Ot,  (^Appeals,  1852,  Hey  ward  «.  Mayor,  ^., 
of  K  T.,  7-Z^  F.  (8 SM.),  814;  affirming  8. C, 
8  Barb.,  486. 

144.  The  allonagft  of  tmsteM  cannot 
affect  the  rights  of  a  corporation  in  real 
property.  A.  V.  Qhm^  Ot,,  1844,  Cammeyer 
9.  United  German  Lutheran  Churches,  2  Sasuif, 
Ch.,  186. 

149.  Zhoolosloal  aemiBaiy.  The  traeteee 
of  an  incorporated  theologioal  seminary  be- 
ing declared,  by  the  charter,  to  be  capable 
of  taking  and  holding  real  and  personal  prop- 
erty and  managing  the  same  for  the  benefit 
of  the  institution,  viz.,  the  education  of  pious 
young  men  for  the  gospel  ministry,  the  char- 
ter also  providing  for  the  appointment  of 
tutors  and  professors,*- may  take  a  bequest 
for  the  purpose  of  endowing  a  {professor- 
ship. Ct.  qf  AppealSy  1857,  Auburn  The- 
ological Seminary  9.  Kellogg,  16  JST.  71  (2 
Smith),  88. 

146.  The  Fbxmera*  loan  ft  Xnurt  Gom- 
pany  has  power  to  lend  upon  real  property, 
and  to  take  conveyances  upon  trust  Ct.  qf 
Appeals,  1852,  Farmers'  Loan  ft  Trust  Co.  «. 
Curtis,  7  J^.  r.  (8  Seld.),  466. 

147.  Ezoew  of  liiopeily.  The  aooidentel 
increase  in  the  income  of  a  corporation  derived 
from  its  vested  estates,  to  a  point  beyond  what 
its  charter  prescribes,  cannot  have  the  effect 
to  divest  its  title  in  any  portion  of  such  es- 
tates. V.  Chan.  Ct.,  1847,  Bogardus  «.  Trin- 
ity Church,  4  Sanc^.  Ch.,  688,  758. 

14a  Acoumulating.  That  a  corporation 
has  a  right  to  accumulate  its  profits.  [4  Paige, 
899;  6  Id.,  482;  7  Id.,  198.]  Barry  e.  Mer- 
chants' Exchange  Co.,  1  San^f.  Ch.,  260. 

149.  Stook  or  iiuided  debt  The  com- 
pany was  authorized  to  invest  their  capital  or 
moneys  in  any  stock  or  funded  debt,  created 
by  or  under  any  act  of  the  United  States,  or 
of  any  particular  State  \'—Meld,  that  it  could 
invest  in  the  stock  of  a  bank  created  by  any 
such  act  V.  Chan.  Ct.,  1881,  Yerplanck  e. 
Mercantile  Ins.  Co.,  1  Bdw.,  84. 

150.  Power  to  purobaBe  Implies  power 
to  aelL  Where  authority  to  purchase  real 
estate  is  conferred  on  a  moneyed  corporation, 
if  the  purpose  to  which  it  is  to  be  appropriate 
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k  not  psrtieolariy  specified,  and  all  other  dis 
positions  of  it  alfe  prohibited,  the  power  to  sell 
tad  oonyey  it  ia  neoeasarQy  impfied;  and  a 
genenl  anthoiity  to  sell  and  convey  indndes 
the  authority  to  mortgage.  Supreme  Ot^lBSO^ 
Jackson  «.  Brown,  5  Wend.^  690. 

ISL  TbB  aiMotatloii  of  a  corporation  does 
not  affect  its  grant  in  fee  ofland  nnder  water, 
patented  to  it  and  ite  assigns  m  fee.  Even  if 
the  title  of  the  corporation  was  defeasible  as 
^UBSi  tfae  Btatte,  the  grantees  will  contmne 
to  hdd  «ntfl  office  found.  8apreme0t.^lS^j 
People  e.  Hanran,  5  2^.,  889. 


ISflL  TtamfaB  of  |m>p«ity  prohibited  whan 
the  company  has  refosed  payment  of  its  notes ; 
■ad  the  ceBpoaMaa  is  dssied  disselyed  when  it 
1  insolvest  oreaspended  bnsJasw  for 
lieiSuAalL,  606,  §4k 


2S3L  Tke  sixth  section  of  the«ot  to  prevent 
fanditeit  bankniptoiea  by  inoorpofBted  coaa- 
)«aieB  {Siatutee^  voL  7,  450,  a.)}^Pi^^^^i)g 
an  assignment  of  any  property  to  any  officer 
or  itockholder  for  the  payment  of  any  debt, 
«A  any  ■Migmiiunt  to  aay  person,  In  contem- 
pMon  ef  1n8olvency,^ntonded  to  prevent 
sa  aseignaMbt  which  shonld  give  a  pr^erenoe 
to  the  offifien  or  stockhelders,  and  that  a  Mr 
^vidend  ahonid  be  made  among  12ie  htma-Jide 
eteditors.  An  aaelgnment  made  not  in  con« 
teoq^atioii  of  insolvency,  and  made  to  as- 
■gneea  whe  are  not  officers  or  stockholders 
of  the  eoriMmtion,  in  trust  for  the  payment 
ofa!&itBd6btoproi«ta,isvalid.  Supreme  Ct^ 
im,  Hajrtnn  v.  Bisfai^  8  Fsmi,  18. 

IBi.  flaalftimifflH  for  beaeflt  of  oreditoiia. 
A  eoipenitlon  may  assign  its  property  in  trust 
for  the  payment  of  its  ^bto.  p  Wend',  18 ; 
and  cases  cited  in  8  Barb.  Oh.,  124.]  Ot.  of 
Appeab,  1800,  De  Rnyter  e.  8t  Peter's  Obnrch, 
B  if.  r.  (8  Oem»t,\  288 ;  affirming  8.  0.,  8 
JM.  dLf  110.  To  the  same  effect.  Supreme 
(X,  1865  [citing,  also,  18  Barb.,  280 ;  1  Am. 
Lead.  Oas.,  80,  note],  is  Hnrlbnt  v.  Carter,  21 
Barb.,  231. 

X5S.  An  assfgnment  of  all  its  property,  by 
a  mntaal  insnrance  company,  for  tiie  equal 
benefit  of  all  its  creditors,  is  valid.  The 
proTison  of  1  Bev.  Stat.,  608,  {  4,  does  not 
apply  to  a  moneyed  corporation  created  since 
the  Berlsed  Statntes.  An  insnrance  com- 
pany is  a  moneyed  corporation,  and  may 
therefore  make  an  assfgnment  withont  pref- 
erences. [1  Rev.  Btat,  691,  §  9.]  Supreme 
Ct^  Sp.  r.,  1858,  Hill  e.  Reed,  16  Barb,,  280. 


And  see  Afisioxnasr  (for  Benefit  of  Ored- 
itors),  16-17. 

156L  Bffsot  of  ubotion  for  Injunotian.  A 
transfor  or  assignment  of  the  effects  of  an  as- 
sociation, made  by  the  president  by  direction 
of  the  finance  committee,  after  notice  to  the 
president  of  a  motion  for  an  injonction  and 
receiver,  is  not  to  be  permitted  to  stand.  It 
is  a  fraud  on  the  ooort  and  its  process.  Si 
held,  where  tiie  motion  had  been  granted  be- 
fore the  eiecntion  of  the  assignment.  A,  V, 
Chan.  Ct,^  1848,  Lea^itt  v.  Tylee,  1  8aru{f. 
Oh.,  207. 

4.  To  Make  By4sm9, 

197.  Ifatare  of  tlia  powar.  A  providon  ih 
a  bank  charter  conferring  npon  the  directors 
power  to  make  and  prescribe  snob  by-laWs, 
mles,  and  regulations  as  should  be  needful, 
touching  ^^  the  Ume,  manner^  and  terms  upon 
which  discounts  and  deposits  shall  be  made," 
g^vee  generally  an  authority  to  make  by-laws, 
Am).,  to  operate  upon  and  control  the  inteMial 
conduct  of  the  business  of  the  bank,  and  tb 
refl^train  and  direct  its  own  officers  and  ser- 
vants in  the  management  of  its  ai&irs,  antl 
not  to  aff^t  the  public  at  large,  or  the  ri^ts 
and  intereets  of  tiiird  persotis.  [19  Johns., 
115.]  Such  an  authority,  if  allowed  to  hav^ 
operation  conflicting  with  the  laws  or  statutes, 
could  not  be  sustained.  Supreme  Ot,  1868^ 
Seneca  Go.  Bank  e.  Lamb,  26  Barb,,  696. 

m.  The  general  power  of  corporations  t6 
make  by-laws  not  inconsistent  with  law,  does 
not  autiborixe  it  to  make  a  by-law  subjecting 
sto^  to  fotfoiture  for  non-payment  of  install 
ments.  They  must  have  express  authority  ttt 
do  this.  Supreme  Ot.,  1887,  Matter  of  Long 
Iriand  R.  R.  Oo.,  19  IfTeiid.,  87. 

189.  Ordinary  boafneaa.  A  by-law  of  a 
corporation  declared  that  five  directors  should 
be  a  qudrum  for  the  transaction  of  ^  ordinary 
business.''  Held,  that  the  general  business  of 
the  corporation  was  embraced  in  the  authority 
thus  delegated,  including  as  incident  thereto 
tlie  power  of  pledging  or  assigning  assets  of 
the  corporation  for  the  purpose  of  securing  a 
debt  and  thus  obtaining  forbearance.  Ot,  of 
Appeale,  1869,  Hoyt  e.  Thompson,  19  K  Y. 
(6  JSMth),  207. 

160.  Whether  the  transaction  be  small  or 
large,  cannot  affect  the  question  whether  it  is 
the  ordinary  business.  Though  such  pledge 
or  assignment  was  of  the  principal  part  of  the 
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assets  of  the  corporation  to  a  creditor  who 
was  pressing  for  payment  of  a  very  large  de- 
mand, it  being  made  with  no  design  of  going 
into  insolvency,  bnt  to  relieve  the  corporation 
from  embarrassment  and  enable  it  to  continue 
its  bnsiness,*— the  transaction  is  to  be  deemed 
included  in  the  authority  delegated  to  the  five 
directors.    lb. 

161.  Foroe  of  by-law.  A  by-law  of  a  cor- 
poration or  board  of  officers,  enacted  under 
express  authority  of  an  act  of  the  Legislature, 
and  being  in  conformity  to  the  power  con- 
ferred, has  the  same  foroe  as  though  it  were 
enacted  by  the  Legislature.  [4  Wheat,  652.] 
Supreme  Ct.^  1826,  BriokTresbyterian  Church 
«.  Mayor,  Ac.,  of  K  T.,  6  Cow.,  588;  Sp,  T., 
1857,  McDermott  v.  Board  of  Police,  5  Ah- 
5ott»'Pr.,  422. 

VI.    COBPORATB  LlABXLITIES. 

1.  In  General. 

162.  Trustee.  As  to  how  far  a  corporation 
may  be  regarded  as  a  trustee  for  the  corpora- 
tors. N.  Y.  &  New  Haven  R.  R.  Co. «.  Schuyler, 
UN.  7.  (8  Smith),  592;  8.  0.,  n AbbotW Ft., 
41 ;  Yerplanok  «.  Mercantile  Ins.  Co.,  1  Edw.,  84. 

163.  Whole  oharter  htndlng.  If  a  charter 
is  vokmtarily  accepted,  the  corporation  are 
bound  by  all  it  contains.  V.  Chan.  Cft.,  1889, 
Bushwick  &  Newtown  Bridge  Oo.  v.  Ebbets, 
8  Ed/w.^  858. 

164.  Peifarmanoe  of  oonditioiiB.  Corpo- 
rations formed  for  th^  profit  of  the  corporators 
— «.  ^.,  turnpike  companies — ^are  accountable 
to  perform  the  conditions  of  their  charter,  on 
penalty  of  forfeiting  the  grant  of  corporate 
power,  on  the  same  principles  as  individuals 
in  the  case  of  conditional  grants.  Conditions 
subsequent,  as  well  as  those  precedent,  must 
be  substantially  complied  with,  unless  impos- 
sible. Supreme  Ct.y  1840,  People  «.  Kingston 
ft  Middletown  Turnpike  Co.,  28  Wend.,  198. 

165.  Ammmreit;  as  well  as  case,  may  be 
maintained  against  a  corporation  aggregate 
for  default  in  any  duty  imposed  by  law ;  for 
such  duty  raises  an  implied  promise  of  the 
corporation.  Supreme  Ct.,  1888,  Kortright  «. 
Buffalo  Commercial  Bank,  20  Weiyd.,  91 ;  af- 
firmed, Ct.  of  Errors,  1889,  S.  C,  22  Id.,  848. 

166.  IQeotment  will  lie  against  a  corpora- 
tion aggregate.  [28  Pick.,  189 ;  18  Wend.,  9.] 
Supreme  Ct.,  1842,  Dater  «.  Troy  Turnpike 
and  R.  R.  Co.,  2  Hill,  629. 

167.  A  special  action  on  the  case  will  lie 


against  a  private  corporation — e.  g.,  for  omit- 
ting to  take  down  the  walls  of  their  building, 
which  had  been  burnt,  to  the  ii^ury  of  a  per- 
son upon  whom  the  wall  fell  while  he  was 
walking  in  the  street.  [16  East,  6 ;  6  Johns., 
90;  4  Serg.  &  R.,  6;  8  Campb.,  408;  4  Id., 
72;  8  Stark.,  50;  1  Carr.  &  Payne,  198;  2 
Kent's  Com.,  284;  Ang.  db  A.  on  Corp.,  220.] 
Supreme  Ct.,  1842,  Church  of  the  Ascension 
«.  Buckhart,  8  Eill,  198. 

168.  Trover.  A  corporation  may  be  guilty 
of  a  conversion  of  goods,  and  trover  will  lie 
against  a  corporation  aggregate  for  such  con- 
version. Supreme  Ct.,  1827,  Beaoh  «.  Fulton 
Bank,  7  Cow.,  485. 

169.  Duty  of  railroad  and  turnpike  companies 
to  destroy  noxious  weeds,  and  provisions  for  neg- 
lect.   Law  <f  1847,  102,  oh.  100,  §  8. 

170.  Every  railroad,  canal,  and  bridge  com- 
pany to  deposit  with  comptroller  drawings,  plans, 
and  specifications,  maps  and  profile  of  the  work. 
ZoiM  <2^1888,  126,  ch.  161,  §  1. 

2.  On  Contracts. 

171.  ZJoapUed  oontraots.  A  corporation 
may  be  held  liable  in  assumpsit  on  a  contract 
not  under  seal,  and  that  on  an  implied  con- 
tract. [Doug.,424;  7Cranoh,297.]  Supreme 
Ct.,  1815,  Danforth  «.  Schoharie  Turnpike  Co., 
12  Johns.,  227;  1817,  Dunn  e.  Rector  of  St 
Andrews,  14  Id.,  118. 

172.  A  corporation,  like  an  individual,  may 
be  bound  by  an  implied  contract,  provided  it 
is  within  the  scope  of  its  corporate  authority. 
[7  Cow.,  540;  9  Paige,  496;  17  N.  T.,  449.] 
K  7.  Com.  PI,  Sp.  r.,  1858,  N.  t.  ft  Harlem 
R.  R.  Co.  •.  Mayor,  Ac.,  of  N.  Y.,  1  HiU^  562. 

173.  Bzeontioii  of  lease.  A  corporation 
entered  upon  and  enjoyed  premises,  pursuant 
to  a  lease  purporting  to  be  made  by  their 
agent,  and  paid  rent  thereon.  Held,  that 
they  were  bound  by  such  lease,  and  that  the 
authority  of  the  agent  to  contract  for  them 
could  be  proved  as  well  by  a  subsequent  rati- 
fication by  the  company,  as  by  direct  evidence 
of  his  appointment^  and  that  he  was  himself  a 
competent  witness  to  prove  his  authority. 
Supreme  Ct.,  1847,  Long  Island  R.  R.  Co.  v. 
Marquand,  6  K  7.  Leg.  Obs.,  160. 

174.  Carrier.  The  charter  of  a  steamboat 
company  provided  that  its  members  should  be 
individually  liable  as  carriers  for  all  goods, 
wares,  and  merchandise  delivered  to  the  agents 
of  the  corporation.  Held,  that  this  did  not,  in 
itself,  make  them  liable  for  bank-bills  deliv- 


CORPORATION. 


18T 


OarjfonXib  TiiaWHtieg,— Bar  Aeti  of  Qflloen  or  Ageatik 


ered  to  the  oaptain  of  their  boat,  the  company 
having  always  refosed  to  carry  money.  Ct. 
of  Errwn,  1880,  Bewail  v.  Allen,  6  Wmi,,  886 ; 
reversing  8.  0.,  8  Id.,  827. 

175.  Secret  transfer  of  corporate  prop- 
erty. The  preddent  of  a  manufacturing  com- 
pany, nnder  a  lease  of  all  its  property  to  him 
for  two  years,  carried  on  the  businees  under 
the  name  of  llie  corporation,  and  theh  failed, 
and  assigned  the  property  for  the  benefit  of 
creditors.  EM,  that  debts  contracted  in  the 
bosineas  by  him,  with  parties  who,  before  the 
lease,  had  dealt  with  the  corporation,  and  who 
had  no  actual  notice  of  the  lease,  or  with  par- 
ties who  had  not  dealt  with  the  corporation 
before  the  lease,  and  who  had  not  even  oon- 
Btractiye  notice  of  it,  were  corporate  debts, 
and  entitled  to  preference  over  the  personal 
creditors  of  the  president  or  creditors  of  his 
firm.  Supreme  (7t,  1851,  Conro  v.  Port  Henry 
Iron  Co.,  12  Barb,,  27. 

176b  Form  of  acceptance.  Bills  were 
drawn  by  an  agent  of  the  corporation  and  ac- 
cepted by  the  president,  in  the  name  of  H.  G. 
&  Oa,  that  being  the  style  of  his  copartner- 
ship, merely  as  a  convenient  mode  adopted  by 
the  corporation  for  raising  ftmds.  Held^  that 
the  company  was  liable  upon  them.  Evidence 
that  8u<di  was  the  object  of  the  mode  of  ac- 
o^tanoe  is  admissible  in  such  case.    lb, 

177.  XJmoacj.  The  act  of  1660— providing 
that  ^  no  corporation  shall  hereafter  interpose 
the  defence  of  uaury^^ — ^is  retrospective.  Ot, 
of  Appeals,  1857,  Ourtis  v.  Leavitt,  16  K  T, 
(1  SmiOC),  9 ;  *  1858,  Southern  Life  Ins.  h  Trust 
Oo.  e.  Packer,  17  N,  F.  (8  Smith),  51 ;  and  see 
Central  Bank  v.  Empire  Stone-Dressing  Oo., 
SdJSttrd.,  28. 

17&  It  Heme,  that  the  receiver  of  a  dis- 
.olved  corporation  cannot  interpose  the  de- 
fence of  usury  to  avoid  its  contracts.  Whether 
a  creditor  may, — (iuery  f  Ourtis  e.  Leavitt, 
16  N.  T.  (1  Smith),  9,  86,  254. 

179.  Aaaent  presnmed.  The  law  raises 
the  same  presumption  as  to  assent,  dec.,  against 
corporations  as  against  natural  persons.  Thus, 
although  where  a  corporation  is  sued  for 
damages  upon  an  executory  contract,  plaintiff 
must  show  a  contract  legally  binding  upon  the 
corporation;  yet,  where  plaintiff  has,  with 
the  knowledge  of  the  officers  of  the  corpora- 
tion, performed  a  contract  made  by  one  as- 
suming to  act  as  its  agent,  the  corporation 
will  be  presumed  to  have  ratified  the  contract. 


and  will  not  be  permitted  to  deny  the  authori- 
ty of  the  agent.  Supreme  Ot,,  1858,  Fister  v. 
La  Rue,  15  Barl,,  828. 

180.  No  formal  resolution  of  the  board  of 
directors  of  a  corporation  is  required  to  appoint 
an  agent  or  define  his  powers.  A  contract 
may  be  implied  against  a  corporation,  and  it 
may  affirm  the  acts  of  an  assumed  agent,  and 
thus  be  bound  by  them.  [22  Wend.,  848 ;  20 
Id.,  91 ;  4  Oow.,  646 ;  2  Kent's  Com.,  288 ; 
Ang.  &  A.,  172,  §§  7,  8.]  Suprme  Ot.,  1844, 
Bank  of  Lyons  e.  Demmon,  Hill  S  D,  Supp^ 
898. 

As  to  the  Form  of  execution  of  contracts 
necessary,  in  order  to  render  a  corporation 
liable,  see  Oontsi.ot8,  tit.  Partiee;  and  tit 
Ateent 

8.  Fi>r  Acti  of  Qffken  or  AgefUi, 

181.  Illegal  act  The  performance  by  the 
officers,  of  an  act  which  the  corporation  had 
no  power  to  perform, — «.  g,,  a  loan  upon  a 
note,  where  the  charter  forbids  loans  by  the 
company,  except  upon  bond  and  mortgage, — 
is  the  act  of  the  corporation,  not  a  mere  act  of 
the  offioere.  Supreme  Ct,,  1881,  life  &  Fire 
Ins.  Oo.  V.  Mechanic  Fire  Ins.  Oo.,  7  Wend.,  81. 

182.  WUfdl  treepaaa.  A  corporation  is  not 
liable  for  a  malicious  and  wilful  trespass  com- 
mitted by  their  servant  and  approved  by  th^r 
general  agent.  [1  Hill,  480;  19  Wend.,  848.] 
Cft,  of  Appeals,  1849,  Yanderbilt  e.  Richmond 
Turnpike  Oo.,  2  N,  K  (2  Oomst),  479. 

183.  Zbat  If  a  bank  charter  has  e^iired, 
and  its  notes  are  reissued,  without  authority 
of  law,  by  its  own  officers,  the  bank  is  not 
liable  for  their  redemption.  Bank  of  United 
States  «.  Davis,  2  SUl,  451. 

184.  Ratification  of  wrongftd  act  The 
president  was  in  the  habit  of  permitting  trans- 
fera  of  stock ;  and  he  having  refused  to  allow 
a  transfer,  the  party  aggrieved  sued  the  bank, 
and  they  defended  the  action  on  the  ground 
that  they  were  not  bound  to  make  such  trans- 
fer, ffeld,  that  they  had  ratified  his  act  in 
refusing  to  permit  the  transfer,  and  were  liable 
therefor.  Ct.  of  Brrors,  1889,  Oommercial 
Bank  of  Buf&lo  v.  Kortright,  22  Wend.,  848; 
affijrming  S.  0.,  20  Id,,  91. 

185.  That  the  directors  may  ratify  unauthor- 
ized acts  of  an  agent  which  are  within  the  cor- 
porate powers,  and  that  such  ratification  may 
be  inferred  from  acquiescence  merely.  Hoyt 
e.  Thompson,  19  K  7,  (5  Smith),  207. 
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1B6.  The  aoti  of  txxutmm,  de  Unto^  are 

bindiog  upon  the  coiporaiioD,  ab  fiir  as  the 
rights  of  thu*d  persoDB  who  have  paid  yake 
are  conoemed.  Sujfrmne  Ct^  1861,  Lovett  «. 
German  Reformed  Church,  12  Barh^  67. 

187.  Tbedeolaratiomi  or  acts  of  a  director 
in  a  corporation  will^iot  bind,  or  in  any  maib- 
ner  afOeict,  the  coxpovation,  unless  they  are 
within  the  scope  of  his  ordinaiy  powers,  or 
some  special  ageney  relative  to  the  aabjeot** 
matter.  Supreme  Ot^  186S,  8oper  «.  BniSQUe 
k  Bochester  R.  R  Oo[,  19  JBtir^.,  ^10. 

18&  That  the  acts  of  an  officer,  unless, 
official,  or  in  rs^>eot  to  his  agency,  are  no 
more  operatiye  as  against  the  institution  than 
those  of  a  ooqvorator  or  any  stranger,  l^a* 
tional  Bank  «.  Norton,  1  HiU^  672. 

189.  Acceptance  of  report  That  if  the 
director*  accept  end  edopt,  withont  objection, 
a  treasurer's  report,  in  which  aoeeptenoeB  are 
mentioned  as  outstandiog  liabUitios  of  the 
company,  theiy  thereby  ratify  theeeeeptances. 
Partridge  «.  Badger,  2Ji£turb^  146. 

190.  Indoraement  If  a  loan,  altheogh  in 
form  made  to  the  president  individaaUy,  who 
gives  his  own  note  for  the  amount,  indorsed 
by  the  corporation,  waa,  in  &ct,  made  for  the 
benefit  of  the  corporation,  the  form  being  as- 
sumed merely  to  erade  a  provision  of  law 
governing  the  lender,  or  if  the  lender  is  in* 
dnoed  by  the  reiHresentatioos  of  the  agent  of 
the  corporation  to  believe  that  the  transaction 
is  with  the  corporation,  and  for  a  purpose 
within  the  scope  of  its  business,  the  corpora- 
tion is  liable  upon  its  indorsement  [3  Kern., 
809.]  Supreme  Ot^  1867,  Central  Bank  e. 
Empire  Stone-Dressing  Oo.,  26  JSor^.,  28. 

191.  Action.  In  what  case  the  right  to  a 
corporate  franchise  may  be  tried  in  an  action 
against  an  agent.  Bearsey  «.  Pruyn,  7  Joh/ne.^ 
179. 

As  to  Taxation  of  corporations,  see  Hien- 
WATs;  andTAZBS. 

Vn.  Stogkholdbbs. 

1.  BuhwripUons  fer  Stock, 
A.  Form  of. 

192.  "Booka."  Though  the  statute  require 
books  to  be  opened,  the  use  of  subscription- 
papers,  instead  of  a  book,  does  not  make  the 
subscriptions  void.  Supreme  Ot.^  1649,  Ham- 
ilton &  Deansville  Flank-road  Co.  e.  Rice,  7 
Barb.,  167. 


193.  ▲  sabacriiitlon  to  tiio  M 
named  in  the  articles  as  the  capital^toek  of 
the  oompany,  is  not  a  oondition  precedent  to 
the  right  of  recovery  upon  a  eubaori|rtion. 
Supreme  CL,  1866,  Rensselaer  «.  Washington 
Plank-road  Oo.,  21  Barh.^  66. 

194.  ConaideBattab.  The  advantages  to  be 
derived  from  being  a  member  of  a  corporation 
formed  for  profit,  and  of  the  conseqaent  right 
to  participate  in  the  peeuniaiy  dtvidends,  ia  a 
positive  benefit;  and  where  the  agreement 
aeonves  that  advantage  to  the  subscriber,  on 
the  oigani^tation  d  the  ^company,  the  ofcjiec- 
tion  of  a  want  of  oonsidevation  cannot  be  SMiAe 
Witheaceess.  [2Hi]l,168;  2  Den.,  46,  417 ; 
14  Maas.,  172.]  Supreme  Ct,  16^%  EamStton 
dfc  Deansville  Plank-^road  Oo.  e.  Bice,  7  JBar^., 
167 ;  1866,  Poughkeepae  ^  Salt  Point  Pknk- 
road  Oo.  e.  Griffin,  Al  /d,  464^  &  P.,  Ot. 
V*  Appeahy  1864,  Schenectady  4s  Saratoga 
Plank-road  Oo.  v.  Thatcher,  11  Ni  F.  (1  £«m.), 
102;  1867  [citing,  also,  2  Eem.,  18],  Lake 
Ontario,  ^  R.  R.  Oo. «.  Itfaaon,  16  JIT.  F.  <2 
.SMtJi),461. 

190.  By  subscribing  to  the  ca^tal-stook  of 
a  coloration,  and  paying  the  amount  of  Ma 
subscription,  the  snhsoriber  acquires  an  intereat 
in  the  company  and  a  right  to  a  osrtificate, 
which  is  a  sufficient  eonaidention  for  his 
promise.  If.  F.  Superior  Gt^  1889,  Bariem 
Oanal  Oo.  e.  Seixas,  2  JSolZ,  604. 

19CwPx«ttmiiiary  paper.  Onewhomerriy 
signs  a  preliminary  subscription-paper,  pre- 
vious to  the  organization  of  a  company  under 
the  general  raihroad  act  of  1848,  by  which  fae 
agrees  to  take  the  amount  in  capital-stook, 
placed  against  his  name,  but  who  does  not 
subsequently  sign  the  articles  of  assodati^oii, 
or  subscribe  to  the  capital-sto<^  in  the  books 
directed  by  statute  to  be  <^>ened  after  die  cor- 
poration is  formed,  does  not  become  a  stock- 
holder within  the  statute,  and  is  not  liable  to 
the  company  on  the  preliminary  subscription. 
Pistinguishing  Stanton  «.  Wilson,  2  Hill,  1^3 ; 
Hamilton  &  Deansville  Plank-road  Oo.  e.  Rice, 
7  Barb.,  167.]  Supreme  OL,  1864,  Troy  ^ 
Boston  R.  R.  Oo.  «.  Tibbits,*  18  Barb,,  297. 

197.  I>ebt  ia  entire.  That  the  debt  created 
by  a  subscription  is  entire';  the  calb  made  by 
the  company  merely  ascertaining  the  amount 
and  the  times  when  the  instalments  of  that 


*  Disapproved  in  Poughkeepaie  A  Sail  Point 
Plauk-road  Co.  «.  Qriffln,  21  Barb,^  454.  > 
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debt  ak>iild  be  paid.    Small «.  Herkkuer  Man- 
v^MtDziDg  Co^  2iV:  Z.  (2  Canut),  880. 

198w  fihibMdptioa  bafdre  argaolzatioB. 
XJate  a  charter  re^oiriDg  snbsciiptioDfi  to  a 
oartik  amount  l)6foFa  orgaodziQg  the  com- 
paDj,  a  sQbaoriptioii  made  before  organiaa- 
tiOD  IB  valid,  and  inures  to  the  benefit  of  the 
eraporation  when  ovganked.  Ot,  qfAjppeak^ 
18^  BeDSBolaer  &  Washington  Plank-road  Oo. 
«.  fiuton,  16  IT.  T.  (2  Smith),  457,  wU. 

199L  A  person  is  boond  by  his  snbecription 
to  the  c^>ital-«tock  of  a  ooni|>aBy  in  the  pio- 
etm  of  being  formed ;  and,  npon  the  organiaa- 
tion  of  the  corporation,  an  action,  in  its  name, 
lifiB  npon  the  aabscription.  The  agreement 
inures  to  the  benefit  c^  the  oorporation  firom 
tibe  time  of  the  ocganization.  Supreme  Ct, 
1841,  Stanton  «.  Wilson,  2  MiU^  158;  1S49, 
Hsmiltoii  dE  DeensYille  Flank-road  Oa  v.  Bice, 
7£ar(^157. 

aoa  Agreements  to  taloB  and  paj  for  stock 
in  a  eo^osation,  vhen,  by  the  statote^  they 
aia  a  sobstantial  preliminary  to  the  oifaniaa- 
tkm  of  the  company,  as  in  the  case  of  plank- 
load  compan&ea,  are  binding,  though  executed 
before  erganization,  and  though  the  subscribets 
Be^er  agn  the  articles  of  association.  The 
ftct  that  the  oorporation  was  not  in  mm  when 
the  agreement  was  signed,  is  not,  of  itself,  a 
iODnd  oli^tion  to  the  rij^t  to  maintain  an 
action  upon  it  [2  Hill,  158 ;  7  Barb.,  157; 
U  Maes^  172.]  Bupreme  Ot,  185ft,  Pough- 
keepae  ^  Salt  Point  Plank-road  Go.  e.  GrifiSn, 

2fSL  Wluiftew  mny  be  tiae  fom  or  lan- 
guage of  a  subscription  to  the  stock  of  an  in- 
eoqwcated  company,  every  person  who,  in 
any  xaanner,  becomes  a  subscriber  for,  or  en- 
gages to  take  any  portion  of  the  stock  of  such 
companj,  thereby  assumes  to  pay  for  the 
SBBM^  aooording  to  the  conditions  of  the  char- 
ter. An  express  promise  to  pay,  in  terms,  is 
sot  necessary.  [14  Wend.,  20;  12  Conn.,  500; 
5  Bin,  888;  10  Barb.,  260.]  Ct,  qfAppealt, 
1857,  Bensselaer  &  Washington  Plank-road 
Co.  €.  Barton,  16  If.  Y.  (2  Smith),  457,  noU; 
and  see  Buffido  ft  N.  Y.  City  B.  B.  Oo. «.  Dud- 
ley, 14  jr.  7.  {4.Eem.\  886. 

ap2.  Whenever  the  subscription-papers  re- 
far  to  tlie  charter  of  the  company,  the  sub- 
scriplMm  must  be  construed  as  if  all  the  pro- 
Tisi<ns  of  tibe  statute  affecting  the  liability  of 
the  subscriber,  or  his  title  to  the  stock  pur- 
chased by  him,  were  incorporated  in  his  agree- 


ment. <H,  <yf  Appeals,  1849,  Small  e.  Herki- 
mer Mann&Gturing  Oo.,  2  K  Y.  (2  C(fm9t.\ 
880;  1854,  Bensselaer  &  W.  Plank-road  Oo. «. 
Barton,  16  JiT.  Y.  (2  Smith),  457,  note  ;  6.  P., 
Williams  «.  Lakey,  15  E<w>.  Pr.,  206. 

203i  CoDdttlonal  aobaoxiptiona.  Under  a 
•charter  authoriaing  absolute  subscriptions  £or 
sikook  in  a  oorpomtion,  for  the  construction  of 
a  pubtio  highway,  subsoriptians,  conditioned 
on  the  adoption  of  a  particular  locality  or  ter- 
minus, ore  void  as  against  public  policy*  Su^ 
pmne  <JL,  1841,  Butternuts  ft  Oxford  Turn- 
pike Co. «.  North,  1  SiO,  518;  €t.  tfAppeak, 
1857,  Fort  Edward  ft  Eort  Mailer  Pknk.coad 
Oo.  «.Pajf»e,  15  JT.r.  a  iSMtA),  588.  8a  held, 
also,  of  snbscriptiQaB  conditioned  on  payoient 
of  diyidenda,  and  inq>on^g  restraints  on  the 
power  of  the  directors  to  call  in  stock.  S^ 
prmM  Ot^  l^H  '^T^J  ^  Boston  B.  B.  Ca  «• 
Tibbita,18jB0r^.,297. 

20#.  AauKHre.  ItiBnodefenoe  toanaction 
to  recover  t>n  a  subscription,  that  the  name  of 
another  subscriber  was  erased  fiom  the  arti- 
cles of  association  before  they  were  filed, 
where  it  appears  that  the  erasure  was  made 
with  the  knowledge  of  the  defendant  and  of  all 
the  directors,  and  at  the  request  of  the  person 
whose  name  was  erased,  and  without  fraudu- 
lent intenU  Supreme  Ot,  1855,  Bensselaer 
ft  Washington  Plank-road  Co.  «.  Wetsel,  21 
Barh,,  56.  ^ 

B.  liability  for  Calls. 

20&  Implied  promiBe.  A  subscription  to 
the  capital-stock  of  a  company  imports  a 
promise  to  pay,  and  the  corporation  may  have 
an  action  upon  it,  though  it  may  also  possess 
the  power  of  forfeiting  the  stock  for  de&ult  of 
payment.  [9  Johns.,  217;  14  Id.,  288.]  JT.  F. 
Superior  Ot,  1829,  Harlem  Canal  Oo. «.  Seixas, 
2  Ball,  504 ;  the  same  e.  Bpear,  2  Id,,  510. 

20&  A  promise  to  take  the  shares  sub- 
scribed {oT,'—Eeld,  to  be  a  promise,  not  only 
to  take,  but  to  pfty  for  them.  [9  Johns.,  217 ; 
14  Id.,  288 ;  16  Mass.,  94.]  Supreme  Ot,  1885, 
Spear  «.  Crawford,  14  Wend.,  20. 

207.  The  obligation  of  actual  payment  is 
created,  in  all  cases,  by  subscribing  to  the 
capital-stock  of  a  company,  unless  the  terms 
of  the  subscriptions  are  such  as  plainly  to  ex- 
clude it  [2  Hill,  158;  5  Id.,  478;  1  Sandf.  Oh., 
180;  7  Mete.,  892;  21  Wend.,  278;  12  Conn., 
499] ;  and  the  rule  applies  with  peculiar  force 
to  the  associates  of  a  banking  corporation 
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onder  the  general  law.  [8  Sandf.  Ch.,  466.] 
IT.  T.  Superior  Ot,  1849,  Palmer  v.  Lawrence, 
8  8cmd/.,  161. 

20a  Remedies  are  cumulative.  A  stock- 
bolder  is  liable  in  aasampsit  on  bis  subscrip- 
tion to  tbe  stock,  notwithstanding  a  remedy 
by  forfeiture  of  the  stock  is  given  to  the  cor^ 
poration  by  the  charter.  Supreme  Ot^  1808, 
Union  Turnpike  Oo.  «.  Jenkins,  1  Oai,^  881.* 
lo  the  same  effect  [mting,  also,  5  Tyng,  80 ;  2 
Hall's  L.  Joum.,  281 ;  1  Binn.,  TO],  Gk)shen 
Turnpike  Oo.  «.  Hurtin,  9  Johns.,  217.  Fol- 
lowed, 1817,  Dutchess  Ootton  Manufactory  «. 
Davis,  14  t/bAfM.,  288. 

209.  The  provision  of  the  statute  that,  on 
de&ult  in  payment  of  calls,  the  company  may 
forfeit  the  stock  with  previous  payments,  does 
not  take  away  the  right  of  action  on  the  sub- 
scription, but  confers  a  cumulative  remedy; 
and  though  the  subscription  promise  upon 
pain  of  forfeiture,  dec.,  the  company  may  sue, 
as  upon  an  absolute  promise.  Supreme  Ot., 
1889,  Troy  Turnpike  and  R.  R.  Oo.  v.  MoOhes- 
ney,  21  Wend,,  296. 

210.  An  action  for  calls  will  lie  against  a 
subscriber  to  the  capital-stock,  oif  an  express 
promise  to  pay,  although  the  corporation  has 
also  power  to  forfeit  his  stock  for  non-payment. 
Supreme  Ct,  1854,  Troy  &  Rutland  R.  R.  Oo.  v, 
Kerr,  17  BcMrb,,  681 ;  and  see  Fort  Edward  & 
Fort  Miller  Plank-road  Oo.  «.  Payne,  Id,,  567; 
reversed,  S.  0.,  16  K  Y,  (1  Smith),  588 ;  Troy 
^  Boston  R.  R.  Oo.  «.  Tibbits,  18  Barb,,  297; 
Rensselaer  &  W.  Plank-road  Oo.  v.  Barton,  16 
2^,  Y.  (2  Smith),  467,  note.  Bee,  also,  Railboad 
OoMPAimEB ;  and  Planx-boad  Oompanibs. 

211.  Heoting  to  forfeit  precludes  action. 
Where  a  party  subscribes  for  stock  upon  con- 
dition that  the  corporation  may,  if  he  omits 
to  pay  the  instalments  as  they  are  called  for 
and  become  due,  forfeit  the  stock  and  all  pre- 
vious payments,  it  is  left  optional  with  the 
corporation  whether  they  will  prosecute  on 
the  subscription,  or  forfeit  the  stock  and  pre- 
vious payments.  But  if  they  elect  to  forfeit 
and  take  back  their  stock,  they  cannot  also 
collect  the  price  agreed  to  be  paid,  or  any 
part  thereof.  In  that  case,  they  take  back 
the  whole  consideration  for  the  subscriber's 
promise,  with  the  right  to  retain  whatever 
may  have  been  paid.    It  would,  after  that,  be 


*  Bevereed,  1  Oai,  Oat,,  86,  bat  on  other  grounds ; 
Me  9  Johnt,,  217 ;  14  Id.,  288. 


inequitable  to  permit  them  to  retain  the  stock 
and  still  prosecute.  And  it  can  make  no  dif- 
ference that  the  instalments  for  which  the 
suit  is  brought  became  due  before  the  forfeit- 
ure was  declared.  [18  Johns.,  64.]  The  pro- 
vision for  forfeiture  is  not  in  the  nature  of  a 
mortgage  to  secure  the  whole  subscription; 
but  the  transaction  is  rather  a  conditionid  sale 
of  the  stock  by  the  company  to  the  subscriber. 
Ct  of  Appeals,  1849,  Small  «.  Herkimer  Man- 
ufacturing Oo.,  2  K  Y.  (2  Oomst,),  880;  re- 
versing 8.  0.,  2  mU,  127;  and  overrnling  S. 
0.,  21  Wend,,  278. 

212.  Chzbacxiber  liable  after  transfer.  It 
seems,  that  if  the  statute  authorizes  the  direc- 
tors to  require  payment  of  the  sums  subscribed, 
not  specifying  the  stockholders  as  the  persona 
from  whom  it  may  be  required,  and  the  sub- 
scription is  to  pay  the  sum  subscribed  when 
called  for  by  the  directors,  the  subscriber  ia 
liable,  though,  before  the  call,  his  stock  ia 
transferred  to  another.  Schenectady  h  Sara- 
toga Plank-road  Oo.  «.  Thatcher,  11  ^  F.  (1 
Kern.),  102. 

213.  Part  payment  Where  the  charter 
required  that  every  subscriber  should,  at  the 
time  of  subscribing,  pay  to  the  commissioners 
ten  dollars  for  each  share  subscribed  by  him ; 
— Held,  that  a  subscription  without  such  pay* 
ment  was  a  nullity,  and  that  no  action  would 
lie  upon  the  subscription  to  pay  the  ten  dol- 
lars a  share.  Ct  of  Errors,  1804,  Jenkins  e. 
Union  Turnpike  Oa,  1  Oai,  Cos,,  86 ;  revers- 
ing 8.  0.,  1  CaL,  881.*  Followed,  Supreme 
Gt,,  1814,  Highland  Turnpike  Oo.  t  McKean^ 
11  Johm,,  98. 

214.  Though  the  statute  provide  that  vihm^ 
the  ten  per  cent  is  paid  the  company  shall  be 
a  body  corporate,  this  does  not  allow  members 
to  raise  the  objection  that  ten  per  cent  was 
never  paid.  Supreme  Ot,,  1867,  Abbott «.  As- 
pinwall,  26  Bwrb,,  202. 

215.  Call  ia  snfflcient  notice  of  amount 
sabsoribed.  Where  subscriptions  for  capital- 
stock  are  not  payable  until  a  certain  amount 
is  subscribed,  even  if  notice  that  such  amount 
had  been  subscribed  is  necessary,  a  call  for 
payment  of  the  subscription  is  sufficient  no- 
tice.   K,  Y.  Superior  Ct.,  1829,  Harlem  Oanal 


*  That  the  revenal  turned  on  this  ground,  and 
not  on  the  point  that  tke  provision  for  %  forfeiture 
precluded  an  action,  see  Goshen  Turnpike  Co.  9. 
Hurtin,  9  Johnt.,  217 ;  Dutchess  Cotton  Manufactory 
t?.  Davis,  14  /<2.,  S88. 
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Go.  9.  SeixaSy  2  BdU^  604;  the  same  v.  Spear, 
2  Id^  510. 

216b  Aotoal  aottoe.  Defendant  was  a  di- 
rector, and  was  present  and  voted  for  a  reso- 
Intictt  to  call  in  an  instalment,  and  acted  in 
distribntiiig  the  notices  to  other  snbscribers; 
^Meldf  that  he  could  not  object  to  payment 
of  the  instalment  due  from  him,  on  the  ground 
that  he  had  not  had  the  notice  required  by  the 
sttfQte.  Ct.  of  AppeaUy  185i,  Schenectady 
A  Saratoga  Flank-road  Oo.  «.  Thatcher,  11 K 
T.  a  -fiifWw),  102. 

217.  Dfiwtgnntloin  of  agent.  Underastat- 
tte  reqiuring  notice  to  be  given  "  of  ih^  place 
iod  time'^  when  and  where  payments  are  to 
be  made,  a  thirty  days^  notice,  designating  the 
iadividiialB  anthorised  to  receive  payment,  by 
oame,  and  the  dty  or  village  in  which  they 
residei,  ie  sofficient,  in  the  absence  of  evidence 
o&  the  part  of  the  sahscriber  that  his  default 
was  oocaaioned  by  difficulty  in  finding  the  in- 
ahidoab.  Supreme  Oi.^  1889,  Troy  Turnpike 
&  B.  B.  Co.  e.  McOhesney,  21  WvnA,^  296. 

218L  Call  \fj  aaaignaa  for  benefit  of  ored- 
ttan.  Defepdant  gave  a  premium  note  to  an 
iosmanee  oompany  as  a  part  of  their  capital, 
ptyable  in  such  portions  and  at  such  times  as 
the  directors  might,  agreeably  to  their  charter 
md  by-laws,  require.  The  directors  subse- 
quently adopted  a  resolution,  under  which  all 
^  assets  of  the  company,  including  the  note 
ia  question,  were  transferred  to  the  plaintiff 
in  trost  that  he  should  collect  them,  and  apply 
the  proceeds  to  the  payment  of  the  company's 
debts.  flWE,  that  this  resolution  was  to  be 
legBided  as  a  requirement  that  the  note  should 
be  paid,  and  as  a  substantial  compliance  with 
the  eoaditlon  upon  which  it  was  made  paya- 
1^  Aiprwns  (7^.,  iS^.  r.,  1868,  Hill  «.  Beed, 
16  Barb^  280. 

21dL  Beuuilty  for  payment  In  an  action 
by  the  receiver  of  an  insolvent  banking  asso- 
datkm  to  foreclose  a  mortgage  given  in  pay- 
ment of  a  sabscription  to  the  stock  of  the 
sssodataon,  which  was  assumed  by  the  mort- 
gagor as  a  snbstitute  for  the  original  snbscri- 
bers—A2c2,  that  neithw  the  mortgagor  nor 
his  wife  oonld  set  up,  as  a  defence,  that  the 
asBocaation  bad  no  authority  to  receive  the 
mortgage  in  payment.  [8  Sandf.,  466,  161 ; 
1  8eid.,  889;  4  Den.,  892.]  Supreme  Ot., 
1858,  Leavitt  v.  Pell,  27  B(K'b„  822. 

Baftiaal  to  faaae  aorip— >pa7ment  in 
Commissioners  authorized  to  appor- 


tion the  stock  of  an  insurance  company,  were 
required  to  receive  five  per  cent,  of  each  sub- 
scription, at  the  time  of  sabsoribing,  and  the 
reddue  in  bonds  and  mortgages  on  unincum- 
bered real  property.  0.  paid  the  deposit  by  ^ 
his  check,  and,  stock  being  awarded  to  him, 
gave  his  bond  and  mortgage,  which  were  ap- 
proved, but  his  check  remained  unpaid,  ffeldy 
that  the  transaction  was  executed,  and  he  was 
the  owner  of  the  stock,  and  could  not  resist 
the  collection  of  the  bond  and  mortgage,  by 
reason  of  the  subsequent  refusal  of  the  corpo- 
ration to  issue  scrip  to  him,  nor  upon  the 
ground  that  the  check  was  received  as  pay- 
ment. A,  V.  Ohan.  (7&,  1844,  Thorp  e.  Wood- 
hull,  1  SoMdf,  Oh.,  411. 

223.  A  peonllar  reoelpt^  given  by  the 
treasurer  of  a  corporation  for  money,  to  be 
repaid,  or  to  be  applied  in  payment  on  stodk, 
dec.,  construed,  l^ller  «.  Illinois  Central  B. 
R.  Co.,  24  Barb.,  812. 

0.  Forfeiture. 

222.  Allowing  atook  to  be  forfeited.    A 

resolution  of  a  corporation,  allowing  the  stock- 
holders to  forfeit  their  stock,  on  paying  apart 
of  calls  already  made,  is  void  as  against  cred- 
itors. Ct.  ofErrore,  1822,  Slee  e.  Bloom^  19 
Johne.,  456;  reversing  S.  C,  5  John*.  C7A., 
866. 

223.  Whare  a  oreditor,  who  waa  also  a 
tniatee  of  the  corporation,  openly  protested, 
at  the  time,  against  a  resolution  authorizing 
stockholders  to  forfeit  their  stock  on  payment 
of  a  part  of  the  calls  which  had  been  made 
thereon, — Held,  that  his  accepting  money 
raised  under  it,  and  concurring  at  a  meet- 
ing of  the  trustees,  when  the  application  of 
the  money  was  directed,  was  not  a  ratification 
by  him  of  such  by-law  or  resolution  which 
would  affect  his  rights  as  creditor.    lb. 

224.  A  by-law  or  resolution  of  such  corpo- 
ration, that  any  stockholder  paying  all  exist- 
ing calls  upon  his  shares,  should  be  discharged 
from  all  future  calls,  other  than  in  proceedings 
by  way  of  forfeiture,  being  assented  to  by  the 
creditor,  as  trustee,  was  held  binding  upon 
him.    lb. 

225.  Transfor.  Where  the  by-laws  provide 
that  no  transfer  is  valid,  unless  made  on  the 
books,  one  who  takes  an  assignment  of  a  cer- 
tificate as  security  for  a  pre-existing  debt, 
without  such  transfer,  takes  the  stock  subject 
to  every  equitable  claim,  whether  of  the  com- 
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panj  or  any  other  person.  ChoMery^  1882, 
Stebbins  «.  Phosnix  fire  Ins.  Co.,  8  Faige^ 
85a 

286.  AMignea.  The  right  of  the  company 
to  enforce  a  forfeitnre  is  bnt  a  cnmnlative 
remedy,  and,  in  this  respect,  there  is  nothing 
to  distingnish  the  case  of  an  assignee  from 
that  of  an  original  stockholder.  Supreme  Ct.^ 
8p,  r.,  1848,  Mann  9.  Onrrie,  2  Barb,,  294. 

227.  Ftotitloiis  holder.  That  stock  stand- 
ing in  the  name  of  a  fictitions  person  is  liable 
for  the  debt  of  the  tme  owner.  Stebbins  «. 
Phceniz  Fire  Ins;  Co.,  8  Paige^  8S0. 

D.  BftMt  of  Alteration  of  Charter. 

228.  Change  of  ohjeot:  The  original  char- 
ter is  the  fixndanxental  law  of  the  association, 
the  constttntion  which  prescribeis  limits  to 
the  directors,  officers,  and  agents  of  the  com- 
pany not  only,  bnt  to  the  action  of  the  corpo- 
rate body  itself;  and  no  radical  change  or 
alteration  can  be  made  or  allowed,  by  which 
new  and  additional  objects  are  to  be  aooom- 
plished  or  responsibilities  incurred  by  the 
company,  so  as  to  bind  the  individnals  com- 
posing it,  without  their  assent. 

8b  lield^  where  the  subscription  was  to  stock 
under  a  charter  for  the  purpose  of  establishing 
a  railroad,  and  the  amendment  was  the  sub- 
stitution of  a  steamboat  line.  Supreme  Ct,^ 
1848,  Hartford  ^  Kew  Haven  R.  R.  Co.  f>. 
0«wwell,*ffJ3tK,888. 

229.  Alteration  which  ia  not  pr^ndiolaL 
"Where  the  charter  of  a  corporation  reserves 
to  the  Legislature  the  power  to  alter  or  repeal 
it,  and  the  directors  apply  for  and  obtain  an 
alteration  of  it  not  prejudicial  to  the  stock- 
holders, a  subscriber  for  stock,  though  not 
consulted,  is  not  released  from  his  subscrip- 
tion. Supreme  Ct.,  1851,  Northern  R.  R.  Co. 
V.  Miller,  10  Barb,,  280. 

220.  Branch  roads.  The  provision  of  the 
Revised  Statutes, — that  the  charter  of  every 
corporation  that  shall  hereafter  be  granted  by 
the  Legislature  shall  be  subject  to  alteration, 
suspension,  and  repeal,  in  the  discretion  of  the 
LegisUture,— applies  to  corporations  formed 
under  general  laws  providing  that  they  shall 
be  subject  to  the  provisions  of  the  Revised 
Statutes — e,  g,y  the  plank-road  companies  act. 


*  Commented  on  as  an  extreme  oaae,  Schenectady 
A  Saratoga  Plank-road  Co.  v,  Thatcher,  11 X  T,  (1 
Ktm.\  102;  and  doubted,  Bttilalo  <fe  N.  Y.  City  B. 
B.  Co.  V,  Dudley,  U  ^.  T,  (4  K$m.\  886. 


Hence,  the  corporate  property  of  a  corpora- 
tion organized  under  such  law  is  subject  to 
the  power  of  the  Legislature ;  and  a  subscri- 
ber for  stock  cannot  object  that  the  corpora- 
tion accepted  authority  from  the  Le^slatnre 
to  construct  branches  to  their  road  to  which 
the  subscriber  never  assented.  So  held,  where 
it  did  not  appear  that  the  subscriber  was  pre- 
judiced by  the  alteration.'*'  Ct.  qf  Appeals^ 
1854,  Schenectady  A;  Saratoga  Flank-road  Co. 
«.  Thatcher,  11 K  Y,  (1  Kem.\  102. 

231.  Xbcteoaion.  Subscribers  to  the  capital- 
stock  of  a  corporation  are  not  released  from 
their  engagements  by  the  passing  of  an  act, 
by  the  Legislature,  conferring  additional  priv- 
ileges upon  the  company — e.  ^.,  in  the  case  of 
a  plank-road  company,  an  act  allowing  an  ex- 
tension. So  held,  where  the  charter  reserved 
to  the  Legislature  the  right  of  alteration.  /5u- 
prems  Ot,  1856,  Poughkeepsie  &  Salt  Point 
Plank-road  Go. «.  Griffin,  21  Barb^  454. 

232.  Discontfiuiance.  Defendant  aub- 
scribed  for  stock  in  a  railroad  company,  or- 
ganized in  1849,  with  a  capital  of  $1,600,000. 
Under  the  general  act  of  1851  the  articles  of 
association  were  amended,  and  the  capital  re- 
duced to  $825,000 ;  one  terminus  was  changed 
so  as  to  shorten  the  road  nearly  one-half  of 
the  original  distance ;  and  the  company  then 
transferred  a  part  of  the  road,  and  leased  the 
rest,  to  another  corporation,  during  the  con- 
tinuance of  their  charter.  Held,  that  these 
facts  did  not  exonerate  the  defendant  from  hia 
subscription.  Suprems  Ct,  1854,  Troy  h  Rat- 
land  R.  R.  Go.  «.  Kerr,  17  Ba/rb,,  581. 

2.  IndvMual  LMiUty^for  OorporatB  JMU, 

2^^.  Whera  tile  whole^apitid  Is  notpaid 
in  (excepting  in  case  of  library,  reUgions,  and 
certain  moneyed  oorporattons),  and  the  capital 
paid  is  insumclent  to  satisfy  the  claims  of  its 
creditors,  stockholders  are  liable  for  debts  to 
the  amount  of  their  unpaid  stock.  1  Reo.  SUU., 
600,  §5. 

234.  Ifatore  of  UabOity.  Where^  the  char- 
ter of  an  incorporated  company  provides  that 
the  stockholders  shall  be  liable  for  its  debts, 
and  that  a  creditor  may,  after  Judgment  ob- 
tained against  the  corporation,  and  execution 
returned  unsatisfied,  sue  any  stockholder  and 
recover  any  demand,  such  stockholders  are 


*  Bzpluned  in  Bnffiao  A  H,  Y.  City  B.  B.  Co.  «. 
Dudley,  14  y,  7.  (4  £tm.),  886,  as  not  taming  on 
the  question  of  prejudice  to  the  etockholdor. 
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liihle^  in  an  original  and  primary  sense)  fike 
ptitDtn  er  rnemben  of  aa  nninoorporated 
Msociitiofc  Th^  liability  ia  not  created  by 
thastatote  of  incorporation.  Ot.  of  AppemU^ 
1847,  Obnmig  «.  McOnUongb,  1  N.  T.  (1 
GfwtX  ^^;  ovenroling  F^eeland  o.  MoOnl- 
loogb,  1  Den^  414.*  See,  also,  Womll  9. 
Jndna,  5  Air5^  810 ;  and  Abbotb  «.  Aapin* 
irafl,M/4i.,9<». 

ai&  What  te  dkMcfliitloiL  A  maanfaotar* 
iof  oorpovalion,  organized  nnder  tbe  act  of 
1811,  may  be  deemed  dbiolved,  so  ae  to  make 
the  stoekholders  liable  for  its  €ebtB,  when  H 
has  soffered  all  its  property  to  be  sold,  and  the 
tnnrtccs  have  actually  relinqnisfa^  their  tmst, 
lad  Iwvei  for  more  than  a  year,  done  no^ng 
SBanifeeting  an  intention  of  resuming  theur 
eorpuvte  ftmottons.  Ot.  qf  Brrore^  1882, 
fibs  t.  Bloom,  19JohiM,y  450 ;  rerersmg  8. 0., 
^Mm,  Oh^  806 ;  1830,  Briggs  v.  Penniman, 
SCto^  88T;  affinning  ^opl;.,  800;  approved, 
01.  ef  AppmOa^  1868,  Bradt  «.  Benedict,  17 

jr.r9A»<f»x98. 

SM.  PfiMiinff  A  charter  made  the  stock* 
hsUen  liaUe  for  ril  debts  contracted  by  the 
wnpaoy,  and  dedared  that  any  person  hay^ 
iog  a  ^demand**  against  it  might  recorer  from 
107  sloekfacrfder,  proriding,  however,  tiiat  the 
itMkiMldflr  flhonld  not  be  liable  to  pay,  in  all, 
BOM  Hiaa  the  araoxmt  of  stock  held  by  him 
▼ben  the  '^debt''  accnied.  HM^  that  the 
mand,'*  lit  its  connection,  was  to  be 
demand  em  enm^imct^  iuid  that  a 
aa  not  liable  for  damages  arimng 
fim  a  neglect  of  the  corporation  to  repair  a 
bq^  anfrema  Ot^  1886,  Heacock  «.  8her- 
man,  14  W^ad^  6S. 

MF.  Who  ItalilBk  Where  the  charter  de- 
clved  that  <*the  stodcholders  shall  be  person- 
aBy  iaMe  for  all  debts  contracted  by  the  cor- 
poration," those  who  were  stockholders  at  the 
time  a  d^t  waa  contracted  are  the  ones  who 
ue^  ISMia  for  it|  not  those  who  were  stock- 
hoMera  at  iStia  time  of  snit  broni^t  ITpon 
geneial  prindplee,  this  should  be  the  nde, 
apart  from  the  form  of  the  statate  provision; 
for  tbe  natiire  of  the  individual  liabiUty  is  that 
of  partaera,  iininooiporated.t    [6  Wend.,  885.] 


^  PniwiMir  to  the  deoiaioa  in  the  Goort  of  Ap- 
psala,  JadCBMnt  was  given  ibr  the  plaintiff  on  the 
deauBDw  to  defendant'e  eeoond  plea.  4  Bow.  /V., 
ISt. 

t  Aa  to  whetiier  a  Jadgment  agahut  tbe  oorpora- 
tiea  ia  evidence  of  the  indebtedness  m  against  the 


Supreme  Ct,  1842,  Moes  «.  Oakley,  8  BiU, 
806.  FoUowjed,  CTuxneery,  1848,  Judson  e. 
Bossie  Gialena  Co.,  9  Paige^  698. 

2381  That  whether  a  stockholder  of  a  man- 
ufacturing corporation  is  personally  liable  for 
the  debts  to  tbe  extent  of  his  unpaid  stock, 
depends,  xmder  8  Rev.  Stat.,  2  ed.,  828,  |7,  upon 
whetherhe  was  a  stockholder  at  the  time  of  the 
dissolution.  Onshman  e.  Shepard,  4  Barb.^  118 

239i  When  the  defendant  is  charged  as  sud 
stockholder,  his  answer  on  oath,  responsively 
denying  the  fieust,  and  alleging  a  transfer  of  the 
stodc  before  dtssolujion,  is  conclusive,  unless 
disproved  by  two  witnesses.  [8  Johns;  Oh., 
86;  1  Oow.,  744;  1  Cow.  A  H.  N.,  886.]    lb. 

240.  Fledgae.  Where  defondant  had  held 
stock  ae  seounty  fcH*  a  debt,  and  the  debt  hav« 
ing  been  paid,  had  returned  tbe  certificate, 
with  ai  power  to  transfer,  before  the  debt  waa 
incurred,  but  the  transfer  had  not  been  mad» 
on  the  boolEs,  he  was  held  liable  for  the  debt. 
[8  H^I,  865.]  Supreme  (7e.,  1844,  Adderly  t. 
Storm,  0  BUl^  084 ;  1849,  Worrall  e.  Judson, 
6  .Bar».,  810. 

a#l.  BffiBra  sttbaoilber.  One  who  sub- 
scribes for  stock  is  a  stockholder  within  a 
provision  of  the  charter  making  stockholders 
individlially  liable  for  its  debts,  though  he  has 
paid  notinng  on  hie  subscription,  and  received 
no  certificate  of  stock.  As  long  as  the  rela* 
tidns  subsisting  between  8ub8cril)er8  and  I3ie 
corporation  are  such  that  the  corporation  can 
compel  them  to  pay  for  their  stock,  the  policy 
of  the  act  requires  that  they  should  be  consid- 
ered stockholders;  Supreme  Ot.^  1886,  Spear 
e.  Orawford,  14  TTend,  80. 

242^  Taymant  The  directors  of  a  com- 
pany cannot,  as  against  creditors,  discharge 
the  liabiHty  of  a  stockholder  for  his  subscrip- 
tion by  receiving  property  at  an  exaggerated 
valuation.  Such  transfer  is  to  be  regarded  aa 
payment  only  to  the  extent  of  the  actual  vdue 
of  the  prepay.  i^upr^TM  (7^.,  1848,  Tallmadge 
«.  Firiikill  Iron  Oo.,  4  JBbr &.,  888. 

249.  ReUnqnJahing  atook.  P.  purchased 
one  hundted  shares  of  stock,  and  took  a  trans- 
fer of  the  scrip.  Subsequently,  by  arrange- 
ment with  the  company,  he  took  foil  scrip  for 
a  part,  and  relinquished  the  residue  to  the 
company.    HM^  that  the  arrangement  was 


atockholdeia,  eee  the  oonflioting  cases  reviewed  in 
Belmont  9.  Coleman,  21  A?  F.  (T  amiih),  96.  See 
thoae  oaaea  also  stated  nnder  SnosNoi. 
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not  binding  upop  creditors  of  the  corporation, 
and  that  he  was  bound  to  paj  in  fall  the 
whole  amount  of  the  one  hundred  shares. 
A.  V.  Chan,  Ct^  1845,  Mann  v.  Pentz,*  2 
8an4f.  Ck,,  267. 

244.  Extent  of  llabUity.  The  liability  of 
the  subscribers  to  the  corporation  is  a  part  of 
the  corporate  property,  and  enforceable  for 
the  benefit  of  creditors;  and  a  provision  of 
the  statute,  that  each  stockholder  shall  be 
liable  for  debts  to  the  extent  of  his  respect- 
ive shares,  gives  an  additional  liability,  and 
to  the  extent  of  the  amount  of  stock  held,  not 
merely  to  the  amount  they  have  paid  in.  Ot. 
o/MrroTAf  1826,  Briggs  v.  Penniman,  8  Cbw., 
887;  affirming  S.  0.,  Soph.^  800. 

245.  Ignoranoa  of  atockliolden'  namM. 
Where  the  creditor  of  an  insolvent  corpora- 
tion, whose  execution  against  the  corporate 
property  has  been  returned  unsatisfied,  is  ig- 
norant of  the  names  of  the  stockholders  whose 
shares  of  the  capital-stock  had  not  been  paid 
in  frdl,  he  may  pray  for  a  discovery  of  their 
names;  and  i^r  he  has  obtained  such  dis- 
covery, he  may  amend  his  bill  and  make  them 
parties,  for  the  purpose  of  charging  them  per- 
sonally for  the  deficiency,  to  the  extent  of 
their  liability;  or  he  may  wait  until  a  final 
decree  against  the  corporation  shall  be  made, 
and  then  file  a  supplemental  bill  against  the 
stockholders,  for  the  purpose  of  charging  them 
for  any  deficiency  which  may  exist  after  ap- 
plying the  assets  of  the  corporation  to  the  sat- 
isfaction of  the  decree.  Chancery^  1848,  Mor- 
gan f>.  N.  Y.  &  Albany  B.  R.  Co.,  10  Paige^ 
200;  S.  0.,  2  N:  F.  Leg.  Oht.,  246;  and  see 
Bogardus  v.  Rosendale  Manu&ctuiing  Oo.,  7 
N.  r.  (8  Seld.),  147. 

246.  Defenoa  A  stockholder,  sued  for  a 
debt  of  the  company,  cannot  set  up  an  illegal 
act  of  the  company  prior  to  the  incurring  of 
the  debt.  Supreme  Ot.^  1885,  8pear  «.  Oraw- 
ford,  14  Wend,,  20. 

247.  Not  discharged  by  extending  time. 
Stockholders,  who,  by  the  charter,  are  jointly 
and  severally  liable  for  the  debts  of  the  cor- 
poration, are  principal  debtors,  and  are  not 
discharged  by  the  creditor's  extending  the 
time  of  payment,  without  their  assent  [2 
Wend.,  827 ;  2  Hill,  265 ;  8  Id.,  188.]  Supreme 
Cft.,  1846,  Harger  v.  McOullough,  2  Den,,  119. 


*  Bevened  on  another  groand,  S.  C,  8  N,  T,  (8 
Oomei,)y  415. 


24a  Reorganlxation.  A  corporation  ex- 
pired by  its  own  limitation,  and  a  new  corpo- 
ration, of  the  same  name,  was  formed  by  the 
stockholders  of  the  old  one,  or  a  part  of  tiiem, 
and  took  a  transfer  of  all  the  property,  and 
continued  the  business ;  and  a  judgment  was 
obtained  against  the  new  company  for  a  debt 
of  the  old  company.  Held,  that  l^e  property 
of  the  new  company,  and  the  personal  liability 
of  its  stockholders,  constituted  the  primary 
Amd  for  the  payment  of  the  judgment,  and . 
must  be  exhausted  before  the  personal  liability 
of  the  stockholders  in  the  old  company  conld 
be  resorted  to.  The  stockholders  of  the  old 
company,  if  liable  at  all,  are  liable  rather  as 
sureties.  Supreme  Ct,,  Sp,  71, 1848^  Ouahman 
V.  Shepard,  4  J3ar5.,  118. 

249.  Ckxrti  of  aiiit  against  oocporatioii. 
The  charter  provided  that  a  person  having 
any  demand  agunst  the  corporation,  might 
sue  any  stockholder,  dec,  and  recover  tiiie 
same  with  costs ;  but  that  before  suit  shall  be 
commenced  upon  any  such  demand,  judgment 
shall  have  been  obtained  against  said  corpora- 
tion upon  such  demand.  HM,  that  the  action 
against  a  stockholder  was  based  on  the  origi- 
nal demand,  not  on  the  judgment,  so  that  he 
could  not  recover  from  the  stockholder  the 
costs  of  the  judgment  against  the  company."^ 
Supreme  OU,  1842,  Bailey  «.  Bancker,  ZHiUj 
188. 

250.  A  decree  was  obtidned  against  a  man- 
ufacturing corporation,  declaring  that  it  was 
dissolved  on  a  certain  day.  Held,  that  cred- 
itors who  commenced  suits  before,  and  ob- 
tained judgments  after,  that  day,  though  eqni- 
tably  entitled  to  their  costs,  as  against  the 
corporation  and  stockholders,  could  not,  under 
the  terms  of  the  decree,  daim,  on  the  aoooont- 
ing,  costs  which  accrued  after  the  day  named. 
Ohaneery,  1844,  Fisk  v.  Eeeseville  Manufao- 
turing  Oo.,  10  Paige,  592. 

251.  One  stookliolder  oannot  sue  anoliier. 
Since  the  effect  of  a  charter,  making  stock- 
holders severally  liable,  individually,  to  any 
person,  for  debts  of  the  company,  is  to  place 
them  upon  the  same  footing  as  though  they 
had  not  been  incorporated,  and  make  them 
liable  as  partners  [2  Wend.,  827;  2  Hill,  265], 
one  stockholder  cannot  recover,  against  an- 


*  Limited  to  the  i^pecial  statute  in  this  oue  in 
Witherhead  «.  Allen,  28  Barb,,  661 ;  and  see  FSak  • 

Eeeseville  Manufacturing  Co.,  10  Bng^,  698. 
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other,  a  debt  due  from  the  company.  Sfu^ 
premt  CL,  1842,  Bailey  v.  Bancker,  8  ffiU,  188 
Compue  SimonsoD  e.  Spencer,  16  Wend.^  648 

2S2.  Eence  an  indorser  who  has  been  sued 
\>7  his  indonee  on  a  note  made  by  the  com- 
pany, eannot  maintain  an  action  against  a 
BtooiUiQlder  in  the  indorsee's  name,  if  saoh  in- 
dofsee  was  a  stockholder.    lb. 

2S3L  OontdbotioiL  That  stockholders  are 
entitled  to  oontribntion  as  between  them- 
selTca.  Jndflon  «.  Rosde  Galena  Oo.,  9  Po^e, 
6I& 

8.  General  BighU  and  LiahUitiM. 

2SC  Zntai^at  In  ptopeit^.  That  whether 
imfiTidittl  oorporatorB  have  any  personal  in- 
terest in  the  property  of  the  corporation,  de- 
pends entirely  npon  the  nature  of  the  oorpo- 
nSion.  Bennett  e.  American  Art  Union,  6 
Sm4f^  614;  S.  0.,  10  J^.  T.  Leg.  Ob».,  182. 

a9&  Sfeookbolden'  pow«r&  The  charter 
reqmred  that  the  capital-stock,  property,  and 
eoBeane  of  the  corporation  should  be  man- 
aged by  five  directors,  who  should  be  stock- 
hoUers,  and  the  corporation  was  subject  to 
the  provisions  <^  1  Rev.  Stat,  699,  606,  tit. 
3, 4  HM^  that  the  company  could  do  no  act 
except  throngh  its  directors.  When  the  char- 
ter preseribes  the  mode  of  action,  its  iigunc- 
tiois  must  be  rigidly  pursued.  [8  Wheat, 
8S8;  Aug.  &  A.  on  CkM^.,  207.]  The  stock- 
boUien  had  no  power  to  make  a  lease  of  the 
▼boie  properly  of  the  corporation,  or  do  any 
other  adndnistratiye  act  in  the  management 
of  tibta.  If  Boch  a  lease  could  be  made  at 
■n,  it  eooid  be  executed  only  in  pursuance  of 
tlie  act  of  the  directors,  who  are  the  body  ap- 
pointed by  the  charter  for  the  management  of 
its  ai&inL  It  is  no  answer  that  the  individual 
etoekhoilders  who  were  present  at  the  meeting 
when  the  lease  was  ordered,  were  also  direct- 
ors, it  they  did  not  meet  or  act  as  directors, 
but  as  Btockholdera.  [4  Burr.,  2616,  2621.] 
AiprMM  CL,  1861,  Oonro  «.  Port  Henry  Iron 
Goi,  12  Jlsrd.,  27.  To  similar  effect  are  Mc- 
OoSoogh  e.  Moes,  6  Den.^  667 ;  Cammeyer  v. 
United  German  Lutheran  Ohurches,  2  Sandf. 
a.,  188. 

296.  That  the  stockholders  cannot  exercise 
pewers  which,  by  the  charter,  are  vested  in 
the  direetors.  McOoUongh  e.  Moss,  6  2>en., 
M7. 

2S?.  A  stockholder  in  a  moneyed  corpora- 
tion can  only  daim  the  interrention  of  the 
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court  to  protect  the  corporate  property  from 
the  acts  of  the  corporate  officers,  in  cases 
where  it  is  threatened  with  waste  or  misap- 
plication, not  to^  prevent  a  proper  dividend. 
Suprefne  Ot.,  Sp.  T.,  1867,  Carpenter  t>.  N.  Y. 
&  New  Haven  R.  R.  Co.,  6  AblotUP  Pr.,  277. 

258.  Transfer  of  snbsoxlptlon.  One  who 
becomes  a  stockholder  by  a  transfer  to  him  of 
stock  by  an  original  subscriber,  adopts  his 
contract  with  the  company,  and  becomes  sub- 
stituted in  his  place,  both  as  regards  rights 
and  liabilities.  Supreme  Ot.^  Sp.  71,  1848, ' 
Mann  e.  Ourrie,  2  Barh.^  294. 

259.  Withdrawal  from  building  aaaooia- 
Hon.  The  articles  of  a  building  association 
provided  that  if  any  member,  by  sickness,  re- 
moval, or  misfortune,  should  be  unable  to  con- 
tinue paying  his  subscription,  he  might  give 
notice  to  the  secretary  of  an  intention  to  with- 
draw from  the  association ;  and  if  the  trustees 
were  satisfied  as  to  the  grounds  of  withdrawal, 
the  whole  amount  which  had  been  paid  by 
him  should  be  returned.  Eeld,  that  it  was 
not,  in  all  cases,  an  indispensable  condition  to 
the  right  to  withdraw,  and  to  a  return  of  the 
money,  that  the  trustees  should  declare  them- 
selves satisfied  as  to  the  grounds  of  with- 
drawal. They  have  no  right  to  withhold  that 
declaration  arbitrarily.  If.  T.  Superior  Ct.y 
1868,  Wetterwulgh  v.  Knickerbocker  Building 
Association,  %Bow>.^  881. 

260.  Znapeotlon  of  books.  Under  1  Rev. 
Stat,  601,  §  1, — ^providing  that  the  transfer 
books,  and  books  containing  the  names  of  the 
stockholders,  of  any  incorporated  company, 
shall,  at  all  reasonable  times  during  the  usual 
business  hours,  be  open  for  the  examination 
of  every  stockholder,  for  thirty  days  previous 
to  the  election  of  directors, — ^the  stockholder 
has  a  right,  not  only  to  inspect  the  books,  but 
also  make  any  memorandum  or  a  list  of  the 
stockholders  therefrom ;  ahd  if  the  officer  hav- 
ing charge  of  the  books  refuses  to  permit  him 
to  exercise  this  right,  he  subjects  himself  to 
the  statute  penalty.  The  officer  in  charge  of 
the  books  is  not  the  Judge  of  the  motives  of 
the  stockholder  applying  for  such  examina- 
tion. Ct.  i^Appeahy  1861,  Ootheal  e.  Brouwer^ 
6  K.  T.  (1  Seld.),  6^2;  affirming  S.  0.,  10  Bwl.^ 
216 ;  8.  0.,  6  JV.  Y.  Leg.  Obs.,  176.  See,  also, 
Bamxiko,  110. 

261.  Dividends.  Unless  the  resolution  de- 
claring the  dividend,  otherwise  directs  the 
officers,  they  must  pay  the  dividend  to  the 
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persons  holding  stock  on  the  books  of  the 
company  at  the  date  when  the  dividend  is 
declared.  Supreme  Ct.^  1859,  Jones  «.  Terre 
Haute  h  Richmond  R.  R.  Co.,  17  JJiw.  Pn, 
629. 

262.  Plaintiff  became  a  stockholder  on  De- 
cember 8d,  and  a  dividend  of  surplus  earnings, 
ending  on  November  80th,  was  declared,  on 
December  17th,  payable  January  6th.  Held^ 
that  plaintiff  being  a  stockholder  at  the  time 
the  dividend  was  declared,  was  entitled  to  his 
share  thereof.    Ih, 

263.  Whether  a  dividend  can  be  limited  to 
persons  holding  stock  at  a  given  time,  to  the 
exclusion  of  others  who  acquire  stock  after- 
wards, but  before  the  dividend, — Q^ery  f   lb. 

264.  After  an  issue  of  spurious  stock  by  an 
officer  of  a  corporation,  the  corporation  may 
be  enjoined,  at  suit  of  a  genuine  stockholder, 
from  paying  a  dividend,  declared  by  them,  to 
any  stockholders,  except  such  as  can  be  ascer- 
tained to  hold  none  of  the  spurious  stock,  apd 
fW)m  making  any  fttture  dividend  on  the  stock, 
until  it  be  established  who  are  the  genuine 
stockholders.  Supreme  Gt.^  Bp,  71, 1859,  Un- 
derwood «.  N.  Y.  h  New  Haven  R.  R.  Co.,  17 
Hew.  Pr,,  687. 

265.  New  stook.  Of  the  right  of  stock- 
holders to  a  distribntion  of  new  stock  created. 
Miller  «.  Illinois  Central  R.  R.  Oo.,  24  J3^i., 
812. 

266.  Psovy.  A  8tockh61der  may  revoke 
his  proxy,  authorizing  another  to  vote,  thoogb 
it  was  given  for  value,  if  necessary  to  prevent 
a  fraudulent  use  of  it.  Ohaneery,  .1887,  Reed 
f .  Bank  of  Newburgh,  6  Pctige^  887. 

267.  Poroluise  at  ahttriff '4  sale.  A  stock* 
holder  has  a  perfect  right  to  become  a  pur- 
chaser of  the  corporate  property  at  sheriff's 
sale,  for  his  own  benefit;  and  in  the  absence 
of  fraud,  he  is  not  accountable  to  the  other 
stockholders,  even  where  the  property  is 
bought  below  its  value.  Btockholders  are 
not  tenants  in  common  of  the  corporate  prop- 
erty, nor  partners,  either  before  or  after  disso- 
lution of  the  corporation.  Ohaneerffj  1844, 
Mickles  0.  Rochester  Oity  Bank,  11  Paige^ 
118 ;  affirmed,  Ot,  qf  Brrore^  1846,  11  Id^ 
129,  noU, 

26a  Stookholdeni  not  liable  for  asent'a 
fraud.  The  agent  of  a  corporation  is  not  the 
agent  of  the  individual  stockholders,  so  as 
to  make  them  responsible  for  his  frauds,  or 
to  vitiate  a  contract  made  by  an  individual 


stockholder  for  the  sale  of  his  own  atoek. 
Ohaneerf/y  1888,  Moffat  «.  Wmslow,  7  Paige^ 
124. 

269.  Hemedy  for  tracad  of  oflSoen.  It 
seemSj  that  there  is  no  wrong  or  fraud  which 
directors  of  a  Joint-stock  company,  incorpora- 
ted or  otherwise,  can  commit,  which  cannot 
be  redressed  by  appropriate  and  adeqnato 
remedies.  Gross  0.  Sackett,  6  AhleW  Pr.^ 
247;  S.  0.,  2  Boete,,  617;  16  Mow.  Pr^  62; 
Butterworth  «.  Fox,  16  Heui.  iV.,  646. 

Yin.  Offioebs. 
1.  Ele6i4(m. 

270.  Notice  of  by-law.  A  by-law  marely 
fixing  tne  time  and  place  when  and  where  aa 
election  shall  be  held,  is  a  by-law  ^' regulating 
the  election,"  within  1  Rev.  SUt.,  608,  §  6; 
and  by  that  section  is  void,  unless  published 
two  weeks  previous  to  thirty  days  before  the 
election.  Supreme  Ct.^  1887,  Matter  of  Long 
Island  R.  R.  Co.,  19  TTeikZ.,  87. 

271.  The  provision  for  long  notice  to  the 
stockholders  should  be  liberally  oanstnied«  lb, 

272.  Time  of  kaeptngpoUa  open.  Though 
the  directors,  on  ordering  the  election,  limit 
the  time  of  keeping  the  polls  open  to  one  hour, 
the  inspectors  may  keep  them  open  longer  la 
the  exercise  of  a  reasonable  discretion.  [1 
Maule  h  8.,  697.]  Supreme  OU,  1888,  Matter 
of  Mohawk  dc  Hndsen  R.  R.  Oo^  19  Wend^ 
186. 

273.  iDBpeotocE.  Of  the  appointment  and 
qualification  and  powers  of  the  inspectocs  of 
election.    lb, 

274.  That  inspectors  of  the  eleetibn  may  be 
candidates  for  directorship.  Snp.  Willcooka,  7 
(7<Ho.,  402.    ' 

275.  Inepeotor'a  oath.  An  eleotion  will 
not  be  vacated  because  the  in^eotois  did  not 
take  the  precise  oath  prescribed  by  the  statnte 
(1  .S0O. /9to^,  604,  §  ^.  If  they  are  regularly 
appointed,  they  are  inspectors  de  facto,  S^ 
preme  OU^  1888,  Matter  of  Mohawk  ds  Hudson 
R.  R.  Oo.,  19  Wwd,,  186 ;  1889,  Matter  of  Che. 
nango  County  Mutual  Ins.  Co.,  19  /dL,  686. 

27€u  Votera.  Stock  held  for  the  oompauy 
itself,  by  a  trustee,  cannot  be  voted  upon. 
Supreme  Ct.^  1826,  E^.  HolmeSi  6  Oow,^  426, 
as  explained.  Matter  of  Barker,  6  Wend,^  609  ; 
and  see  Exp,  Desdoity,  1  Id,^  98. 

277.  Pledged  atook.  Though  stock  be 
hypothecated,  if  it  stand  in  the  pledgor^a 
name  on  the  books,  he  may  vote  on  it    Su- 


CORPORATION. 


147 


I  OL,  1887,  Btp.  Willoocks,  7  Oov>,,  402 ; 
1680,  Matter  of  Barker,  6  Wend,,  509. 

278.  The  restriotion  in  the  Revised  Stat- 
ntoa,  tbftt  hypotheeated  stook  shall  not  be 
voted  ixpon,  applies  only  to  oorpOTations  ore- 
ated,  renewed,  or  extended,  snbseqaent  to 
Jan.  1,  ISaSw  SyprmM  Ot,,  1880,  Matter  of 
Baited «  ITan^.,  609. 

299.  Xkvfltae.  A  person  has  a  right  to 
▼Dte  on  stock  standing  in  his  name  as  trustee 
for  aoodier.  SuprmM  (X,  1880,  Hatter  of 
Ba^er,  6  TTmL,  509. 

aoa  CSaahiar.  Where  stook  stands  in  the 
lame  of  A.,  ^  caahier,*'  the  latter  word  b  mere 
deseription;  and  B.  is  not  entitled  to  vote 
theraon  on  proof  that  he  is  A.'s  successor  as 
sBch  cashier.  [6  Wend.,  009.]  Supreme  Ot,^ 
VB^  Matter  of  Mohawk  &  Hndson  River  R. 
R.  Oo.,  10  Wend^  185. 

an.  FrooBsr.  The  right  of  voting  by  proxy 
is  noi  a  general  right  of  oorporators,  and  the 
faity  who  olaims  it  must  show  a  special  an- 
tbotity.  OhoMery,  1829,  Philips  «.  Wiokham, 
1A^54H>. 

aSZ  Alton.  It  ieemiy  that  where  the  char- 
ter pnmdes  that  eaoh  8to<^older,  being  a 
citijsa,  may  vote  by  proxy,  an  alien  is  ex- 
efaded.    Matter  of  Barker,  6  WencL,  609. 

388.  Xn^oiiiiig  into  ownasaiii^  Where 
t^  ael  of  incorporation  provides  that  each 
scockbolder  shall  be  entitted  to  one  vote  on 
etch  dhare  of  the  stocdc  which  he  shall  have 
hdd  in  his  own  name  at  least  fourteen  days 
fuevioua  to  the  time  of  voting  (Sen.  44»  eh. 
lilk,  1 8),  a  by-law  authorizing  the  inspectors 
to  iaqnre  into  the  question  whether  one  who 
holdaitoek  is  the  real  owner,  is  void.  Supreme 
OL,  18S2,  People  «.  Kip,  4  Oow.y  882,  noU;  8. 
0.,  IT.  &  Law  Jour.^  286 ;  approved  and  fol- 
lowed, 1885,  People  e.  Tibbets,  4  Oow,^  858. 

281  That  in  Judging  of  a  claimant's  right 
to  vde,  the  inspectors  are  not,  in  general,  to 
iiiqiiirs  beyond  the  transfer-book.  .^.  Will- 
ooeka,  7  (^ .,  402 ;  Matter  of  Long  Isbind  R. 
R.  Co.,  19  Wend^  87. 

980.  Ballots  which  contain  less  than  the 
fsQ  nnmber  of  directors  required  to  be  elected, 
aie  not  thersfore  void.  [9  Wend.,  888.]  Those 
who  vote  for  a  part  of  the  directors  only,  vir- 
taaDy  aoqniesee,  as  to  the  residue,  in  what  was 
done  by  the  other  stockholders.  [2  Burr., 
1017.]  Supreme  OL,  1840,  Matter  of  Union 
las.  Go.,  22  Wend^  591. 

2Ml  Power  of  Sapreme  Court  to  inquire 


into  elections ;  and  proceedings  on  such  inquiry.* 
1  Seo.  Biat.,  608,  §  6. 

287.  It  is  for  the  Supreme  Court,  under  1 
Rev.  Stat.,  608,  §  5,  and  not  for  the  Court  of 
Chancery,  to  determine  as  to  the  validity  of 
the  election  of  trustees  of  a  corporation. 
Ohaneery,  1844,  Mickles  e.  Rochester  City 
Bank,  11  Paige,  118. 

288.  Power  of  Cliancery.  Independent  of 
the  provisions  of  the  Revised  Statutes,  the 
Court  of  Chancery  had  jurisdiction,  in  favor 
of  the  corporators,  to  call  the  directors  of  a 
corporation  to  account,  and  compel  them  to 
make  satisfi^tion  for  any  loss  arising  from  a 
fraudulent  breach  of  trust,  or  wilful  neglect  of 
known  duty.  [2  Johns.  Ch.,  880.]  Okaneerp^ 
1882^  Robinson  v.  Smith,  8  Paige,  222. 

289.  Notioa  of  applloatl<m.  Under  the 
act  of  1825, — ^requiring  notice  to  the  adverse' 
party,  or  to  those  who  may  be  affected  by  the 
application  [Sees.  48,  ch.  825,  §  9],-^he  notioe 
of  application  need  be  given  only  to  the  direc- 
tors whose  seats  are  sought  to  be  vacated. 
Supreme  Ot,  1826,  3tp,  Holmes,  5  (Pbfo.,  426. 

29a  Whomaytakeolileotloiia.  Iteeemt^ 
that  in  proceedings  to  vacate  an  election  under 
1  Rev.  Stat.,  608,  §  5,  the  court  should  not  no- 
tice formal  objections,  which  might  have  been 
obviated  if  taken  at  the  time,  from  any  persons 
but  those  whose  names  appear  on  the  notice 
of  the  application  to  it,  nor  from  persons  who 
were  not  present  at  the  election  in  person  or 
by  proxy.  Matter  of  Mohawk  &  Hudson  R. 
R.  Co.,  19  Wend.,  186. 

291.  Tiioreoaptionofapcizioi»TOt6sdoes 
not  necessarily  vitiate  an  election.  To  warrant 
setting  it  aside,  it  must  appear  affirmatively 
that  the  successful  ticket  received  illegal  votesi 
the  rejection  of  which  would  have  brought  it 
down  to  a  minority.  Supreme  Ot,  1827,  Xxp. 
Murphy,  7  Ooto.,  168. 

292.  Kew  alootioi],  when  ixnneoeaaary. 
Where  it  appears  that  those  dcdmlng  to  have 
been  elected  would  not  have  been,  if  illegal 
Yotes — 0.  ^.,  votes  on  stock  belonging  to  the 
corporation — had  been  rejected,  and  that  oth- 
ers, in  fact,  received  a  clear  majority  of  the 
legal  votes,  the  court  will  vacate  the  election 
of  the  former,  and  declare  the  latter  elected. 


*  Thene  provisions  do  not  apply  to  library  or  reli> 
gious  societies,  nor  to  certain  moneyed  corporations, 
(/i.,  1 11.)  There  are  very  similar  provisions  re- 
lating to  MoKBTXD  CoBPORATioira  ezdosivaly,  which 
see,  ander  that  title. 
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A  new  election  is  nnneoeesarj.    Supreme  Ot.^ 
1828,  Matter  of  Desdoity,  1  Wend.,  98. 

293.  If  votes  haye  been  improperly  rejected, 
the  court  can  only  aet  aside  the  election ;  bnt 
cannot  declare  the  ticket  elected  for  which  it 
is  alleged  they  would  have  been  cast.  Su" 
preme  Ct.,  1887,  Matter  of  Long  Island  B.  B. 
Co.,  19  Wend.,  87. 

294.  Thongh  where  the  irregularity  is  a  re- 
jection of  lawful  votes,  and  a  part  of  those 
claiming  to  have  been  elected  were  on  both 
tickets,  the  court  might  confine  their  order 
for  a  new  election  to  the  others; .  yet  where 
the  whole  proceeding  was  irregular,-— «.  g.,  for 
want  of  notice, — the  whole  must  be  set  aside. 
Supreme  Ct.,  1887,  Matter  of  Long  Island  B. 
B.  Oo.,  19  Wend.,  Z*t. 

29&  T^ohnical  ixregQlailties.  Thoug^h  the 
court  are  to  give  such  order  as  right  and  jus- 
tice appear  to  require  (act  of  1825,  §  9 ;  simi- 
lar provision,  1  Beo.  Stat,  608,  §  6),  if  the 
election  is  strictly  and  technically  irregular, 
they  should  vacate  it.  Supreme  Ot.,  1827, 
Exp.  Willcocks,  7  Oon.,  402. 

296.  Where  no  particular  mode  of  proceed- 
ing in  the  election  of  officers  of  a  corporation 
is  prescribed  by  law,  an  election  conducted  in 
good  faith  ought  not  to  be  set  aside  for  infor- 
mality. Chancery,  1829,  Philips  «.  Wickham, 
1  Paige,  590. 

297.  ZVmhi  of  a  rule  vacating  an  election 
and  appointing  a  new  one.  Bacp.  Holmes,  5 
CM.,  426 ;  Eaop.  Willcocks,  7  Id.,  402. 

298.  On  fidlure  to  hold  eleotion  of  direo- 
tors,  new  day  to  be  appointed.  1  Rto.  Stat., 
604.  §8. 

299.  The  effect  of  a  neglect  to  hold  an  elec- 
tion, discussed.  Philips  «.  Wickham,  1  Paige, 
690;  People  «.  Bnnkel,  9  Johm.,  147. 

900.  Zcregalar  Eleotion.  Though  the  elec- 
tion of  an  officer — e.  g.,  a  treasurer — ^is  irreg- 
ular, if  he  afterwards  acts,  and  is  recognized 
by  the  company  as  such,  his  acts  as  such, 
within  the  scope  of  his  authority,  are  binding 
on  the  company.  Supreme  Ct.,  1857,  Part- 
ridge V.  Badger,  25  Barb.,  146. 

301.  RefcuaL  As  to  what  is  sufficient  dis- 
sent from  appointment  as  a  director  or  com- 
mittee-man, to  prevent  one  from  being  liable 
as  such.  Fulton  Bank  «.  N.  Y.  h  Sharon  Oa- 
nal  Oo.,  4  Paige,  127. 

2.  Powere. 

202.  QnonuiL  A  majority  of  the  body  ex- 
erdsing  the  corporate  powers  constitutes  a  quo- 


rum ;  and  every  decision  of  such  majority^  duly^ 
assembled,  is  valid  as  a  corporate  act.  1  Bee. 
^(dtf.,600,  §6. 

303.  The  charter  fixed  the  number  of  direc- 
tors, and  declared  that  the  afikirs  of  the  com- 
pany should  be  conducted  by  them,  and  that 
a  minority  present  at  a  regular  meeting  should 
be  competent  to  decide  on  all  business  \^^Heild, 
that  this  did  not  amount  to  declaring  that  a 
minority,  however  small,  might  act  as  a  board. 
Supreme  Ct.,  1827,  Eep.  Willcocks,  7  €hw.,  402. 

304.  The  general  rule  is,  that  to  make  a 
quorum  of  a  select  and  definite  body  of  men 
possessing  the  power  to  elect,  a  minority  at 
least  must  be  present;  and  then  a  minority  of 
the  quorum  may  decide.  Supreme  Ct.,  1627, 
Exp.  Willcocks,  7  Cew.,  402. 

305.  Although'  the  charter  of  a  corporation 
declares  that  its  powers  shall  be  exercised  by 
a  board  of  directors,  consisting  of  a  spedfied 
number,  the  board  may,  under  their  power  to 
make  by-laws,  delegate  their  autiiority  to  a 
quorum  composed  of  less  than  a  nugority  of 
the  number.  Ct.  of  AppeaU,  1869,  Hoyt  «. 
Thompson,  19  K  Y.  (6  Smith),  207. 

306L  Powerto  be  exeroiaed  bymiijocity. 
Three  societies  were  authorixed  by  statute  to 
choose  each  three  trustees,  to  take  and  hold 
real  estate,  and  erect  a  hall  thereon  for  the 
use  of  the  tiiree ;  and  the  statute  also  provided 
for  two  ex-officio  trustees,  making  deven  in 
all ;  and  declared  that  it  should  be  lawftal  for 
the  board  of  trustees,  or  a  minority  of  them^ 
to  mortgage  the  land.  Held,  that  a  mortgage 
executed  by  five  of  the  nine  chosen  trustees, 
might  be  presumed  to  have  been  executed 
witii  the  concurrence  of  a  minority  of  the 
board.  F.  Chan.  Ct.,  1840,  IGller  «.  Ohanoe^ 
8  Edu>.,  899. 

307.  Ordinaxy  bnaineaa.  The  charter  of  a 
mutual  insurance  company  authorized  it  to 
receive  premium  notes  in  advance,  and  nego- 
tiate them  for  the  purpose  of  paying  losses,  or 
otherwise,  in  the  course  of  its  bumness ;  and 
the  by-laws  gave  power  to  the  president  to 
sign  policies,  and  transact  the  ordinary  busi- 
ness of  the  company.  He  borrowed  money 
to  pay  losses,  and  hypothecated  premium 
notes  therefor,  to  the  amount  of  several  thou- 
sand dollars,  and  afterwards  had  the  notes 
discounted  by  the  lender  in  payment  of  the 
loans.  Held,  that  these  acts  of  the  president 
were  within  his  authority,  and  that  tiie  nego- 
tiating of  the  notes  was  in  the  transaction  of 
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tbe  ordinary  businesB  of  the  company,  and  did 
not  require  a  previons  resolation  of  the  board 
of  trustees.*  If,  F.  Superior  Ot,^  1868,  Bron- 
wer  t.  Harbeck,  1  Dwr^  114. 

30&  Ofimmlttea.  The  troBtees  of  a  nni- 
▼eraitj  being  authorized,  by  special  aot^  to 
change  the  location  of  the  institution,  pro- 
Tided  that  they  should  file  with  the  secretary 
of  state,  a  resolution  of  the  board,  adopted  by 
a  majority  of  all  the  members  constituting  it, 
sleeting  to  make  such  change, — ^the  board  ap- 
pointed a  committee  to  examine  legal  difficnl- 
ti«i  interposed  and  hear  arguments,  and  pro- 
vided that  if  the  committee  should  report  that 
the  difficulties  were  not  sufficient  to  prevent 
i  rtmoYal,  the  resolution  of  the  board  should 
be  absolute,  and  the  officers  of  the  board  should 
be  thereupon  authorized  to  file  in  the  secretary 
of  staters  offioe,  a  resolution  in  a  prescribed 
foRD,  purporting  to  be  the  election  of  the 
botrd.  Held^  that  even  if  this  were  to  be 
deemed  an  authorized  delegation  of  power, 
the  ofHumittee  had  no  authority  to  file  tiie  res- 
dotioQ,  until  all  the  members  of  the  committee 
bed  met,  examined  the  legal  difficulties,  heard 
iTgoments  upon  them,  and  reported  that  they 
were  insufficient.  Supreme  Ot,  Sp.  T.^  1850, 
HasciJl «.  Madison  University,  8  Barh,^  174. 

309l  Power  to  inveat  The  charter  of  an 
inmrance  company  required  its  stock  to  be 
peid  for  in  cash,  and  the  capital  to  be  invested 
is  public  stocks,  or  bonds  and  mortgages,  be- 
fore it  should  commence  business;  and  in  oon- 
sequenoe  of  the  difficulty  of  compliance  with 
these  requisites,  an  amendatory  act  was  pass- 
ed, enabling  the  president  and  directors  to 
regulate  the  amount  and  terms  of  payment  for 
the  stock  subecribed  or  to  be  subscribed,  and 
the  investment  thereof. 

2e2tZ,  1.  That  this  did  not  confer  banking 
powen,  although  there  was  no  express  pro- 
hibition in  the  original  charter ;  mere  authori- 
ty to  invest  does  not  confer  banking  powers. 

S.  But  that  as  between  the  corporators  and 
the  officers,  the  fact  that  the  officers  had  in 
good  faith  assumed  to  exerdse  banking  pow- 
ers^ did  not  render  them  individually  liable  to 
the  corporators  for  losses  incurred,  as  a  remote 
consequence  of  so  doing.  [1  East,  565;  2 
BusB,  45, 126;  7  Br.  P.  0.,  255.]  F.  Chan. 
€t^  1883,  Scott «.  Depeyster,  1  Mw.,  518. 

Sia  Validity  of  aot  of  meettng  not  dnly 


*  Bvt  M6  revenal,  S.  C,  9  ^I  r.  (5  Sdd.),  589. 


called.  A  deed  of  the  corporation  executed 
pursuant  to  the  direction  of  a  quorum  of  the 
directors,  no  objection  being  taken  at  the  time, 
nor  afterwards,  by  any  member  of  tH^  board, 
must  be  considered  as  the  corporate  act, 
whether  the  meeting  was  duly  convened  or 
not  under  the  by-laws.  F.  Chan,  Ot^  1848, 
Leavitt  e.  Yates,  4  JBda,,  184. 

311.  CaUaon  atock.  Where  the  president 
and  directors  are  authorized  to  manage  the 
affiurs  of  the  company,  an  order  made  by 
them  requiring  payment  of  an  instalment  is 
valid.  Supreme  Ot,  1808,  Union  Turnpike 
Oo.  e.  Jenkins,  1  <7a».,  881.* 

312.  Preaidenf  a  power  to^draw  oheoka. 
Though  the  president  of  a  corporation  has  no 
power  merely  by  virtue  of  his  offioe,  to  draw 
out  its  funds  deposited  in  a  bank,  yet  where, 
by  the  depositor's  negligence,  the  money  is 
deposited  under  circumstances  indicating  that 
it  is  to  be  under  the  president's  control,  and 
the  bank  pays  it  out  in  good  fi&ith  upon  his 
checks,  it  will  not  be  answerable  to  the  de- 
positor therefor.  Ohaneery^  1888,  Fulton 
Bank  «.  New  York  &  Sharon  Oanal  Co.,  4 
Paige,  127. 

313.  —  to  borrow.  The  president  of  an 
incorporated  company  has  no  authority  by 
virtue  of  his  office  merely,  without  reference 
to  powers  actuslly  conferred,  to  borrow  money 
for  the  company.  Supreme  Ot,y  1881,  Life  & 
Fire  Ins.  Oo.  e.  Mechanic  Fire  Ins.  Co.,  7 
Wend.,  81. 

314.  Power  to  oolleot  debts.  The  au- 
thority given  to  the  treasurer  of  a  corporation 
to  collect  and  pay  debts,  does  not  involve  the 
power  to  sell  and  assign  its  securities — e.  g^ 
a  mortgage  belonging  to  it — ^without  authori- 
ty from  the  trustees.  Supreme  Ot.,  1880,  Jack* 
son  e.  Campbell,  5  Wend.,  572. 

315.  laaae  of  Stook.  Officers  continued 
to  issue  stock  in  exchange  for  the  debt  of  the 
company  for  more  than  two  years  after  the 
rescission  of  the  resolution  empowering  them 
to  do  so ;— ir«2tZ,  that  this  long  usage  implied 
an  authority  as  effectually  as  an  express  reso 
lution  would  have  given  it.  N.  F.  SuperioT 
Ct,,  1848,  Lohman  e.  N.  Y.  h  Erie  B.  B.  Oo., 
2  8€m4f.,  89. 

316.  SeaL  The  president  and  cashier  of  a 
banking  corporation  have  no  power  vWtute 
officii  to  make  any  assignment  of  the  corporate 


*  BeverBed  on  another  ground,  S.  C,  1  Oai,  Ou.,  81* 
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property  reqniriag  the  use  of  the  corporate 
seal,  without  the  assent  and  authority  of  the 
board  of  direotors,  where  the  charter  creates 
or  provides  for  such  a  board  and  intrusts  the 
management  of  the  afiairs  of  the  corporation  to 
such  board.  [Sax.  Oh.,  542.]  Ct.  of  Appeals, 
1851,  Hoyt  V.  Thompson,  5  ^.  F.  (1  Seld.\ 
820.  Oompare  a  further  decision  in  this  case, 
8  Bamo.,  267,  285. 

317.  An  uneaalad  a— ignment  of  a  mort- 
gage is  good,  though  made  by  a  corporation 
[11  Johns.,  58^],  and  the  act  relative  to  a  bank- 
ing assodation  having  directed  that  the  preid« 
dent  and  cashier  should  sign  the  contracts  of  the 
association,  their  sigpoatures  are  presumptive, 
if  not  conclusive,  evidence  that  such  contract 
is  the  act  of  the  corporation.  Supreme  Ct, 
1845,  Gillett «.  OampbeU,  1  Den,,  520. 

320.  AaaAgpmmA  to  lodivldiud  oreclttxnca* 
The  stockholders  leased  the  whole  property 
to  the  president,  and  he  subsequently  assigned 
it  for  the  benefit  of  his  individual  creditors. 
Heid,  that  the  assignment  was  a  breadi  of 
trust,  and  properly  cognizable  in  equity.  Su^ 
preme  Ct.,  1851,  Oonro  «.  Fort  Henry  Iron  Oo., 
12  Bwrl,,  27. 

319.  TtansfBr  to  suooeMor.  Thererigna- 
lion  of- an  officer  and  appointment  of  his  suo- 
oessor,  does  not  of  itself  operate  to  transfer  the 
title  to  stocks  held  by  him  as  such  officer,  and 
standing  in  his  individual  name  with  the  ad- 
dition of  his  office.  An  assignment  is  neces- 
sary. Supreme  Ct.,  1888,  Matter  of  Mohawk 
dE  Hudson  R.  B.  Oo.,  10  Wend.,  185. 

390.  De  laota  In  general  corporate  busi- 
ness done  by  officers  defaeto  is  to  be  sustained 
as  valid.    lb. 

331.  Trustees  who  are  in  office  under  a  ju- 
dicial decision  declaring  their  title  to  the  office, 
may  bind  the  corporation  by  their  contract; 
and  the  fact  that  such  decision  was  subse- 
quently reversed  on  appeal,  does  not  exoner- 
ate the  corporation  from  liability.  K  F. 
(7om.  P2.,  1854.  Ebaogh  «.  German  Reformed 
Church,  8  E,  D,  Smith,  60. 

322.  The  fact  that  the  party  with  whom 
the  contract  was  made,  and  who  seeks  to  en- 
force it,  was,  at  the  time,  one  of  the  trustees, 
does  not,  in  the  absence  of  bad  faith,  affect 
the  validity  of  the  contract  on  the  ground  that 
he  had  notice  of  the  illegality  of  the  title  of  the 
trustees.    Ih, 

323.  Where  a  suit  against  a  religious  cor- 
poration was  commenced  in  the  New  York 


Superior  Court,  by  eervice  upon  certain  par- 
ties claiming  to  be  officers,  but  not  in  possea 
sion  of  the  offices,  and  Judgment  against  the 
corporation  was  had  on  their  defiwlt, — JBM^ 
upon  motion  of  the  officers  defaeto,  1.  That  all 
the  proceedings  must  be  vacated  as  irregular. 

2.  That  the  title  of  the  actiog  trustees  could 
not  be  investigated  upon  the  motion. 

8.  That  if  they  were  intraders,  the  Snperior 
Court  had  no  jurisdiction  to  <letenmne  the 
question.  iV.  7,  Sup&rior  Ct,,  8p.  7.,  1857, 
Berrian  «.  Methodist  Society  in  Kew  Tork^  4^ 
AhbotU'  Pr.,  424. 

824.  Dividanda  on  stock  held  by  the  State, 
or  by  ttterary  or  obaiituble  institutions,  how 
made.    Zoim  qT  1846,  224,  eh.  195,  §  1. 

8.  LidbiUties. 

329.  Limit  of  dobla.  Debts  of  eoipomttona 
(except  library,  religious,  and  certain  moneyed 
corporatloDS)  shall  not  at  any  time  exoeed  three 
times  the  amount  of  the  capital-stodc  paid  in ; 
and  in  case  <rf  any  ezoeas,  the  diracton,  except 
those  not  present  and  those  dissenting,  are  Joint- 
ly and  severally  liable  without  limitation.  1 
Seo.  SUA,,  602,  §  8. 

336.  Nature  of  UabUJly.  If  the  charter 
makes  directors  of  a  corporation  individually 
liable^  jointly  and  severally,  for  the  corporate 
debts,  though  it  also  gives  an  action  against 
them,  the  statute  remedy  by  such  action  is 
not  exclusive.  The  creditors  of  the  corpora- 
tion are  creditors  of  the  directors,  and  may 
pursue  them,  or  their  property,  by  the  general 
methods  of  the  law,— «.  g,,  attachment  3^ 
preme  CU,  1889,  Ihep.  Van  Riper,  20  Wend.^ 
614. 

327.  Dedaotlon  for  advanoea.  Directora 
who  by  reason  of  permitting  the  debts  of  the 
corporation  to  exceed  the  statute  limit,  have 
become  liable  to  its  creditors  (1  Ree,  StaU, 
602,  S  S)i  Are  entitied  to  a  deduction  for  ad- 
vances made  by  them  to  the  company,  as  weQ 
against  the  demands  of  creditors  after  disso* 
lution,  as  they  would  be  against  the  demand 
of  the  corporation  before  dissolution.  [8  Cow., 
"887.]  Supreme  Ct,,  1848,  TaUmadge  e.  Fish- 
kill  Iron  Co.,  4  Barb,,  882. 

328.  Where  the  defendants  are  sought  to  be 
charged,  both  as  stockholders  in  respect  of 
their  unpaid  subscription,  and  as  directors  in 
respect  of  their  misconduct,  but  phiintifb  are 
not  deemed  entitled  to  recover  in  the  present 
suit,  except  upon  one  of  these  grounds, — the 
court  will  not  allow  defendants  to  set  off  their 
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td^uoes  to  the  oompanj  against  the  liability 
on  whieh  a  reooTery  ia  allowed.    lb, 

889L  AJbnme  of  tnwt  The  direoton  of  a 
moneyed  or  other  Joint-atoek  corporation, 
wbo  irilMy  abnae  tiielr  tmai,  or  misapply 
the  ftiadi  of  the  corporation,  by  which  a  loss 
is  soBtnied,  are  penonally  Ikble  as  trustees, 
to  make  good  the  loss.  Uhfmo&ryi^  1882,  Rob- 
iflsoB  t.  Sndth,  8  Po^  882;  Onnningham  «. 
FeB,6J<l,807. 

38a  VefM^iio*^  And  they  are  eqnaUy 
lable  if  they  suffer  the  corporate  Amds,  or 
property,  to  be  lost  of  wasted  by  gross  ncf^i- 
genoe  aiid  inattention  to  the  dntles  of  their 
irast.  (^lonosfy,  1682,  Robinson  e.  Smith,  8 
rmfe^  2U. 

391.  UaMnty  ftMr  acfta  of  agentik  The 
dhwtora  are  not  soieties  to  the  corporators 
for  the  fldettty  of  an  officer  whom  the  direc- 
tors appoint,  udess  they  hare  knowledge  of 
kk  bad  oharaotar.  The  secretary  of  an  insn- 
» company,  by  means  of  forgery,  for  two 
yesra,  defrauded  the  corporation  of 
ahoit  one  hundred  and  seventy  thoosand  dol- 
kis,— it  appearing  that  all  the  diecks  and  pte- 
cntionB  in  ordinary  nse  by  sndi  companies 
had  been  need  by  the  directors,  and  that  the 
ksB  was  in  no  leepeot  atlribntable  to  a  want 
ef  ordinary  care.  MM^  that  the  directors 
voe  not  responsible  for  the  loss.  F.  (7Aan. 
(X,  1883,  Seott  e.  Depeyster,  1  JBSw.,  018. 

3B.  Of  the  degree  of  diligence  required 
from  the  dSreotors,  in  the  care  of  the  corporate 
lb. 

Bank  oflloata  are  but  agents  of  the 
eorporalko,  and,  if  they  transcend  or  abuse 
their  powers,  are  as  mnch  responsible  to  their 
priodpal  as  the  agent  of  an  individnsl  is  to 
hira.  Aq^rsms  Ot^  1847,  Austin  e.  Daniels,  4 
JDm^  298;  and  see  Franklin  Ins.*  Oo.  o.  Jenk- 
ins, 8  FmcT.,  180. 

33ft.  lasaiiis  spartona  atook.  Officers  of 
a  corporation  who  Issne  spnrioos  stock,  are 
fiable  in  an  action  by  an  indiyidnal  stock- 
bolder  to  reoorer  the  amount  of  the  deprecia- 
tion m  the  market-Yalne  of  the  stock  resnlting 
from  the  disclosure  of  the  over^issne.  8v^ 
pnms  Ct^  1857,  Oaaeanz  e.  Mali,  26  .8ar&., 
d78;  S,0^mih  nom.  Mead  s.  Mali,  16  Eote, 
/v.,  847.  (See,  also,  Wells  e.  Jewett,  11  7(2., 
243;  Bell  e.  Mali,  Id.,  264.) 

33&  They  are  also  liable  to  persons  who 
haTS  purchased  sporiotiB  stock  from  -third 
parties,  to  whom  it  was  iesned.    lb. 


836w  Officers  and  agents  issuing  &lse  certifl- 
catee  of  stock,  or  eyidenoes  of  debt,  of  a  oorpoimr 
tion,  or  issuing  any  certifloate  of  stock  or  eyt* 
denoe  of  debt  without  being  first  authorised,^- 
punishable.  Lam  ^1865, 286,  ch.  166,  §  1 ;  same 
Stat.,  8  iKfls.  BUd.,  6  ed.,  964. 

337.  Aotion.  For  the  damage  sustained 
by  a  stockholder  from  illegal  and  frtiudulent 
acts  of  directors  and  officers  of  a  company,  an 
action  may  be  sustained  by  the  stockholder 
against  the  officers  and  directors.  Supreme 
Ot.,  Sp,  2*.,  1864,  Orook  e.  Jewett,  12  How. 
Fr.,  19. 

3da  Where  the  charter  of  a  company  files 
the  number  of  directors  at  sixteen,  and  makes 
a  nu^ority  of  them  necessary  to  constitute  a 
board  competent  for  the  transaction  of  busi- 
ness, a  Joint  action  cannot  be  maintained 
against  four  for  acts  done  as  directors.  The 
four  defendants  are  incapable  of  doing  any 
corporate  act,  and  cannot  jointly  as  directors. 
If  they  hare  wasted  and  lost  the  funds  of  the 
corporation,  the  action  must  be  against  them 
severally  as  indiyidnals.  Supreme  Ot.^  1829, 
Franklin  Ins.  Co.  e.  Jenkins,  8  TTirni.,  180. 

339.  Aaaettt  of  other  otBoer  to  'wrongfol 
act.  The  president  and  the  cashier  of  a  bank 
were  engaged  in  establishing  a  new  banking 
association,  and  purchased  State  stocks  for  the 
purpose,  on  credit,  and  assumed  to  give  the 
security  of  the  bank  of  which  they  were  offi- 
cers, for  it  Subsequently  the  cashier,  with 
the  assent  of  the  president,  took  money  of  the 
bank  in  order  to  pay  for  it.  Heild^  that  the 
cashier  was  liable  to  the  receiver  of  the  bank 
for  the  amount.  The  assent  of  the  president 
could  aflft)rd  no  protection  to  him.  Supreme 
Ot,  1847,  Austin  e.  Daniels,  4  2>m.,  299. 

340.  Impllad  anthoaity.  If  the  directors 
of  a  company,  no  matter  whether  through  in- 
attention or  otherwise,  suffer  its  subordinate 
officers  to  pursue  a  particular  line  of  conduct 
for  a  considerable  period  without  objection, 
they  are  as  much  bound  to  those  who  are 
not  aware  of  any  want  of  authority,  as  if  the 
requisite  power  had  been  directiy  conferred. 
Supreme  Ct,^  1862,  Beers  o.  Phoenix  Glass  Oo., 
14  Barb,,  868. 

341.  The  duty  of  a  treaanrer  is  to  keep 
the  moneys  of  Lis  principal  distinct  frx)m  his 
own,  unless  it  is  otherwise  agreed,  and  to  pay 
any  balance  due,  on  demand.  Supreme  Ot.^ 
1867,  Second  Avenue  R.  R.  Oo.  e.  Ooleman, 
24  Bwb,,  800. 

342.  Promiae  to  pay  order.    One  to  whom 
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tJbe  corporation  was  indebted  gave  to  another 
person  his  order  on  the  treasurer,  who  had 
ftmds  of  the  corporation,  but  was  not  author- 
ized to  pay  such  order  till  it  was  counter- 
signed. The  treasurer  promised  to  pay  it. 
JSeld^  that  the  promise  was  void,  as  an  un- 
dertaking to  pay  the  debt  of  a  third  person, 
without  either  consideration  or  writing.  Sit- 
preme  Gt^  1841,  Quin  v,  Hanford,  1  ffill^  82. 

343.  Fonn  of  oontraot  An  officer  of  a 
corporation  who,  by  its  direction,  executes  an 
instrument  not  competent  to  bind  the  corpo- 
ration,— e.  g^  a  sealed  instrument,  but  with- 
out the  corporate  seal, — ^is  not,  therefore,  per- 
sonally liable  thereon.  He  is  not  an  agent 
acting  without  authority,  within  the  rule  that 
enforces  a  contract  so  made  against  the  agent 
personally.  Supreme  Ct,^  1858,  Episc.  Ohurch 
of  St.  Peter  «.  Varian,  28  -Bflw&.,  644. 

See,  also,  Bills,  Notss,  and  Ohxoks  ;  Oon- 
TBAOTS ;  and  Principal  and  Agbnt. 

IX,  Who  mat  not  qubstion  Corpo- 
rate Character. 

344.  A  defendant  who  has  contracted 

with  a  corporation  defacto^  is  never  permit- 
ted to  allege  any  defect  in  its  organization,  as 
affecting  its  capacity  to  contract  or  sue;  but 
all  such  objections,  if  valid,  are  only  available 
on  behalf  of  the  sovereign  power  of  the  State. 
It  would  be  in  the  highest  degree  inequitable 
and  unjust  to  permit  him  to  rescind  a  con- 
tract, the  fruits  of  which  he  retains,  and  can 
never  be  compelled  to  restore.  JV.  Y.  Supe- 
rior Ot.^  1849,  Palmer  ©.  Lawrence,  8  Sandf^ 
161.  (To  the  same  effect  was  Bronwer  «.  Hill, 
1  Id,.y  629.)  Approved,  Steam  Navigation  Oo. 
«.  Weed,  17  B(vrh,^  878. 

349.  A  eubscriber  to  stock,  in  a  corpora- 
tion, by  his  subscription  admits  the  legal  ex- 
istence of  the  corporation,  and  cannot  question 
their  capacity  to  appear  on  the  record.*  [2  Ld. 
Raym.,  1585.]  Supreme  Gt,^  1817,  Dutchess 
Gotten  Manufactory  v.  Davis,  14  JohnM,^  288 ; 
Circuity  1850,  Oswego  &  Syracuse  Plank-road 
Co.  tj.  Rust,  5  How,  Pr.,  890. 

346.  Officer.  The  defendant  accepted  from 
the  plaintiffs,  who  were  acting  as  a  corpora- 
tion, the  appointment  of  treasurer,  and  served 
as  such  for  several  years,  and  received,  in 
his  official  capacity,  the  money  sued  for; — 


*  Doubted,  in  Welland  Canal  Co.  v,  Hathaway, 
8  fftnd.,  480. 


Seld^  that  he  could  not  deny  the  plaintiff* 
corporate  existence.  [14  Johns.,  288.]  2^,  Y» 
Superior  Ct^  1828,  All  Swnto'  Ohurch  t».  Lov- 
ett,  1  HaU,  191. 

347.  The  question  of  a  farfeitcire  of  the 
charter  of  a  corporation  cannot  be  considered 
in  a  collateral  proceeding.  Even  where  the 
terms  of  a  charter  are  that  the  corporation 
shaU  be  dissolved  on  the  non-performance  of 
a  condition,  the  mere  failure  to  perform  is 
not,  ipw  fucto^  a  dissolution ;  but  a  judgment 
of  ouster  is  required.  [9  Wend.,  851 ;  8  Id., 
645.]  Supreme  Gt^  Sp.  T.,  1858,  Matter  ot 
Reformed  Presb.  Ohurch  of  N.  Y.,  7  Mow.  iV., 
476 ;  and  see  Oaryl «.  MoEkath,  8  San4f,^  176. 

34a  A  defect  in  the  proceediD^  to  or- 
gemise  a  corporation,  is  no  defence  to  a  stock- 
holder sued  to  enforce  his  individual  liability, 
who  has  participated  in  its  acts  of  user  as  a 
corporation  de/acto^  and  appeared  as  a  share- 
holder upon  its  books  when  the  debt  for  which 
he  is  sued  was  contracted.  [5  Bing.,  521 ;  7 
Id.,  110*;  9  Barn.  &  Or.,  866.]  Gt,  i^fAppeaie, 
1859,  Eaton  v,  Aspinwall,  19  Ni  F.  (5  Smith)^ 
119;  affirming  S.  0.,  6  Duer^  176;  8.  0.,  8 
AbboM  Fr.,  417;  S.  0.,  18  How.  Pr.,  184. 
To  the  same  effect  is  Abbott  o.  Aspinwall 
(Supreme  GU,  1857),  26  JSor^.,  202. 

349.  Neither  a  stockholder  who  has  acted 
as  a  director,  nor  a  party  incurring  a  debt  to  a 
company,  can  set  up  as  a  defence  an  irrega- 
larity  which  might  show  that  the  corporatioa 
never  existed,  or  that  it  had  incurred  a  for- 
feiture. [4  Den.,  892;  1  Kern.,  108;  1  TTnll, 
191 ;  8  Sandf.,  170.]  Upon  the  same  princi- 
ple, one  who  has  openly  avowed  himself  a 
stockholder  of  the  company,  has  registered 
himself  as  such  upon  its  books,  and  as  a  stock- 
holder has  taken  part  in  its  management,  can- 
not be  allowed  as  against  third  persons  to 
prove  that  the  corporation  was  never  lawfully 
created.  So  held,  where  the  defect  was  an 
omission  of  an  act  to  be  proved  by  testimony 
not  of  a  prerequisite  to  be  publicly  declared 
aud  recorded  before  incorporation.  2^.  FI 
Superior  Gt,  1856,  Eaton  «.  Aspinwall,  6  Duer^ 
176 ;  8.  0.,  8  AhhoM  Pr,,  417 ;  S,  0.,  18  How 
Pr.,  184. 

350.  Under  the  act  of  1811  (li2M)./9^.,4ed., 
1211), — ^which  provided  that  the  certificate  ot 
incorporation  should  contain  the  nxmiber  and 
names  of  the  trustees  for  the  first  year, — ^the 
Moravia  Ootton  Mill  was  organized ;  and  after 
operation  for  twenty  years,  was  dissolved  by 
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jodgmttDit  of  the  Sapreme  Ooart.  The  defend- 
«nt  haying  been  a  stockholder  at  the  time  of 
the  disaolation,  was  sued  on  a  note  of  the 
company. 

SM^  that  he  coold  not  now  object  that  the 
eompeoy  were  never  legally  incorporated,  in 
that  the  names  of  the  trustees  were  not  stated 
in  the  oertificate  of  incorporation.  The  provi- 
aion  of  the  statnte  might  be  deemed  directory. 
Ihe  defendant  had  also  recognized  the  corpo- 
rate existence  of  the  company  by  becoming 
and  continmng  a  stockholder.  Supreme  Cft,^ 
1867,  Mead  «.  Keeler,  24  Barb.,  20. 

35L  It  is  no  defenoe  to  a  foreoloanre  ac- 
tloi^  brooght  by  a  building  association  against 
their  mortgagor,  that  the  association  had  for- 
feited its  charter.  It  belongs  to  the  State 
ilone,  by  a  proceeding  instituted  for  that  pur- 
pose, to  enforce  the  forfeiture ;  and  the  asso- 
ation,  until  by  a  judicial  sentence  its  charter 
be  declared  Toid,  is  a  corporation  de  facto^ 
aad  no  person  dealing  with  it  can  be  permit- 
ted to  say  that  it  was  not  a  corporation  ds 
jwn.  [4  Den^^92;  1  Sandf.,  107;  8  Id., 
Ml,  170.]  IT.  T.  Superior  Ot.,  Sp.  T.,  1866, 
Veehanioa'  Boilding  Association  «.  Stevens,  6 
Awr,  »76. 

X.  Dissolution. 

1.  In  General. 

3S9L  Gbanoery  has  no  jurisdiction  over 
corporate  bodies,  either  under  the  principles 
of  the  common  law  or  through  its  general 
efoitable  powers,  for  the  purpose  of  restndn- 
iD%  their  operations,  with  a  view  to  a  dissolu- 
tun  or  to  take  away  corporate  rights  and 
franehiseB;  and  it  is  only  by  the  statute,  and 
fiv  partionlar  causes  there  enumerated,  to  be 
made  out  by  dne  proof,  that  the  court  enter- 
tains juisdiction.  [2  Johns.  Oh.,  871 ;  Hopk., 
S54, 698.]  V.  Chan,  Ot,  1881,  Yerplanck  e. 
Mereaotile  Ins.  Co.,  1  Edw.,  84. 

883L  The  fact  that  an  information  in  the 
natore  of  a  qw>  warranto  has  been  actually 
filed,  and  is  depending  in  the  Supreme  Court, 
is  not  matmaL  Chancery  will  not  interfere 
m  aid  <tf  that  court  Chancery,  1825,  Attor- 
ney-General «.  Bank  of  Niagara,  ffcph.,  804. 

364.  That  the  Court  of  Chancery  cannot 
disMlve  a  corporation,  or  wind  up  its  a£Eairs, 
except  upon  some  one  of  the  grounds  specified 
in  the  Revised  Statutes.    Ferris  v.  Strong,  8 

ai&  Wbo  is  a  corporator.    A  voluntary 


joint-stock  association  was  incorporated,  and  a 
majority  of  the  associates  accepted  the  charter. 
F.  had  joined  in  the  application  for  the  char- 
ter, and  his  name  was  inserted  in  it  as  one  of 
the  directors,  and,  though  not  present  at  the 
organization  under  it,  he  expressed  no  dissent 
JSeld,  that  he  was  a  corporator,  and  might 
take  proceedings  to  have  the  corporation  dis- 
solved,   lb. 

366.  The  purohaaa  of  its  own  stock  by  a 
corporation,  is  not  a  ground  of  dissolution  in 
case  of  a  corporation  to  which  the  provision 
of  1  Rev.  Stat,  589,  §  1,  does  not  apply ,^«.  g.^ 
a  corporation  existing  on  January  1, 1828,  and 
whose  charter  has  not  been  renewed  or  ex- 
tended since  that  date.  (1  Id.,  599,  §  52.)  If 
such  purchase  operates,  in  such  a  case,  as  a 
firaud  on  the  stockholders,  the  remedy  is 
against  the  directors  by  whom  it  is  commit- 
ted. V.  Chan.  Ct.,  1881,  Yerplanck  «.  Mer- 
cantile Ins.  Co.,  1  MvD.,  84. 

357.  A  Tdlimtary  awrignment  by  a  corpo- 
ration of  all  its  property,  f6r  specific  purposes, 
is  not)  of  itself  a  dissolution,  as  between  the 
stockholders  or  corporators.  [6  Gill.  &  J.,  205 ; 
7  Id.,  448.]  V.  Chan.  Ct.,  1848,  Barclay  v. 
Talman,4^i0.,  128. 

358.  Copartners  purchased  the  charter  and 
all  the  property  and  stock  of  a  manufactuVing 
corporation,  elected  themselves  trustees,  and 
carried  on  the  corporate  business.  Held,  that 
the  corporation  was  not  thereby  dissolved, 
and  the  titie  to  its  property  was  still  in  it  for 
their  benefit  Chancery,  1884,  Wilde  v.  Jen- 
kms,  4  Paige,  481. 

359.  Subscriber's  fraud.  The  fact  that  in 
the  organization  of  a  corporation,  a  single  sub- 
scriber and  the  appraisers  conmiitted  a  fraud 
upon  the  corporation  by  allowing  him  stock 
on  insufficient  security,  afifords  no  ground  for 
dissolving  the  company,  unless  the  directors 
who  accepted  the  security,  were  privy  to  the 
fraud.  Ct.  of  Errore,  1841,  King  e.  Sea  Ins. 
Co.,  26  Wend.,  62. 

360.  loijunotlon.  It  teems,  that  after  an 
order  ei^joining  a  corporation  from  exercising 
its  franchises,  made  in  proceedings  for  its  dis- 
solution, it  can  make  no  contract  which  will 
bind  its  assets.  Carrington  «.  Commercial  Fire 
&  Marine  Ins.  Co.,  1  Boew.,  152. 

361.  Bffect  of  dissolution.  Upon  the  dia- 
solution,  the  interests  of  the  several  stockhold- 
ers become  equitable  rights  to  proportionate 
shares  of  the  corporate  property  after  pay- 
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ment  of  the  debts;  and  in  the  acljiistment, 
each  Btookholder  is  chaigeable  with  his  debts 
to  the  corporation.  Cha/Mtry^  1844,  James  v, 
WoodmflE;*  lOPoi^tf,  Wl. 

362.  An  assignee  of  a  stockholder  in  a  dis- 
solved corporation,  takes  no  greater  interest 
or  right  than  had  the  assignor.    H. 

363.  Ziegaoy.  The  charter  of  a  oorporatioD 
for  religions  purposes,  expired  before  a  legacy, 
which  had  been  bequeathed  to  them,  Tested; 
and,  b^ore  the  eviration  of  the  charter,  the 
corporation  assigned  the  legacy  to  tmsteea,  in 
trust  to  transfer  it  to  such  association  as  might 
be  organized  for  the  same  purposes ;  and  it  was 
assigned,  accordingly,  to  a  new  corporation. 
Eeld^  that  the  legacy  lapsed  on  the  expiration 
of  the  first  charter.  JV.  F. /Aip^rwr  (^  1860, 
Andrew  o.  N.  Y.  Bible  and  Prayer-BodL  So- 
ciety,! 4  Scmdf^  166 ;  S.  0.,  8  HF.  F.  Leg.  Ola., 
861. 

364.  Title  to  real  ptopaily.  That  on  the 
dissolution  of  a  corporation,  real  property  held 
by  them  at  the  time  of  dissolution,  revertB  to 
the  original  grantor,  unless  there  is  some  pro- 
vision in  its  charter,  or  statute,  to  the  con- 
trary. Bingham  v.  Weiderwax,  1  ilT.  F.  (1 
Oomat),  509. 

36&  A  aecvl^  taken  by  persons  assuming 
to  act  in  the  name  of  a  corporation  after  it 
had  been  dissolved, — Eddy  void.  Green  e. 
Seymour,  8  Sofu^f.  Oh^  285. 

366.  Transfer  of  stock  after  diasolutkMi. 
Where,  after  dissolution,  stock  of  the  corpora- 
tion is  purfha^ed  by  a  debtor  of  the  corpora- 
tion, he  stands  in  the  same  situation  as  though 
he  had  been  a  stockholder  when  the  corpora- 
tion was  dissolved ;  and  if  he  assigns  his  in- 
terest in  the  fund,  his  assignee  takes  it  subject 
to  the  payment  of  his  debt  to  the  ccmipany. 
Ohnneeryy  1844,  James  e.  WoodrufE;*  10  Fatga, 
541. 

367.  RecelTer.  Where  there  are  no  per- 
sons authorized  to  take  charge  of  and  conduct 
the  afiOurs  of  a  corporation,  a  receiver  will  be 
appointed  to  take  charge  of  the  effects  and 
preserve  them  for  the  benefit  of  thS  creditors 
and  stockholders  generally.  [1  Paige,  587.] 
8o,  also,  where  a  fraud  is  shown  in  the  defendp 
ant,  and  the  fund  is  in  danger  of  being  wasted 

*  Affinned,  Ct.  o/Errvrt,  1846, 2  Dm,j  574,  but  no 
opinion  reported. 

t  Bevened,  on  another  ground,  S.  C,  %  J/,  7,(4 
Stld,),  559,  nou. 


or  misapplied.  [6  Sim.,  485;  1  Baxb^  664; 
Hopk.,  429 ;  8  Johns.  Oh.,  4a]  So,  ako,  to 
prevent  the  removal  of  the  property  beyond 
the  jurisdiction  of  the  court.  [8  Paige,  877.] 
And  00,  also,  as  against  a  defendant  who  is 
out  of  tlie  jurisdiction  of  the  court.  [9  Sim., 
77;  2  Buss.,  148.]  SupremB  Ot^  1849,  Oonic 
e.  Qray,  4  JSTmo.  iV.,  166.  Followed,  1801, 
Ooaro  e.  Fort  Henry  Iron  Co.,  12  Barb^  27. 

968.  Trustees.  Upon  dissolution,  unless  other 
persons  are  appointed  by  the  Legisiatare  orooort, 
the  direciors  become  the  trustees  of  its  eredltora 
and  stockholders.    1  Reo,  SUA.,  600,  § 9. 


360.  RevivBl  of  soit  Under  the  aot  of 
1882  (ZaiM  ^1882,  509,  eh.  295;  same  stet, 
2  Bm.  8Uk%.y  8  ed.,  568,  {  102),— regulating 
suits  by  corpcHrationa  on  dinolutipn,  and  by 
th«r  reod  vers,— where  a  suit  has  been  broa^ 
in  the  Oourt  of  Ohaneery,  by  a  corporation, 
either  in  its  corporate  name,  or  in  any  name 
in  which,  by  law,  it  is  au^orized  to  insti- 
tute a  suit  there,  and  a  receiver  is  appointed 
at  any  time  before  the  termination  of  the  suit, 
— 4be  eofiirt,  upon  a  summifty  applioatioii  by 
snoh  receiver,  and  without  the  formality  of 
filing  a  bill  in  the  natore  <tf  a  bill  of  revivor 
and  supplement,  may  direct  the  suit  to  be  een- 
tinued  in  the  name  of  such  receiver,  or  may 
direct  it  to  be  prosecuted  in  the  name  of  the 
corporation,  upon  giving  to  the  defendant 
therein  sudi  security  for  his  eosts  as  the 
oourt  may  think  proper  to  direct.  Ohamoorjfy 
1842,  Talmage  e.  Pell,  9  :Baigay  410. 

370.  On  a  bill  brought  by  the  bank  oom- 
misaioners  against  an  insolvent  bank,  a  final 
decree  was  entered,  and  a  receiver  appointed, 
and  subsequently  the  offices  of  bank  com- 
missioners were  abolished  ;—£02eZ,  that  the 
abolition  did  not  render  it  necessary  to  revive 
the  suit  to  enable  the  court  to  adjust  the  claims 
of  creditors  against  the  fund  in  the  hands  of 
the  receiver,  as  there  was  nothing  fiulher  to 
be  litigated  with  d^endants;  and  that,  if 
otherwise,  it  might  be  revived  by  the  ored* 
itors.  Ohamcaryy  1848,  Matter  of  Oity  Bank 
of  Buffiilo,  10  Podge^  878. 

371.  Soiiplementaiy  Prooeedings.  If  it 
be  conceded  that  section  292  of  the  Oode  may 
be  construed  to  include  corporatioos,  and  to 
authorize  proceedings  supplementary  to  ex- 
ecution to  be  instituted  against  a  corporation 
in  like  manner  as  against  an  individual,  it  at 
any  rate  does  not  embrace  those  which  are 
insolvent.    Section  292  is  a  substitute  for  the 
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M  ondita^  WL  And  a  jndgment-oreditor 
•eeldiig  to  obtain  his  debt  o«t  of  the  property 
andeffMlaef  the  carporatioB,  after  the  retnm 
cf  an  eneotioii  nnwaliefiedy  miiet  proceed  Buy 
aovdiagto  the  pnynsioos  of  3  Rev.  Btatf  468, 
S^^nlative  to  prooaedingi against oor- 
poratioiis  in  equity.  £fupr$me  Ct.^  J^  T.^lS6ij 
HamiBnaii  e.  Hudson  Biver  Iran  and  Maohine 
0»^  11  Mm.  iV^  SO;  and  sea  Dambman  t. 
Sopiie  Jim,  IS  Bari.,  Ml. 

S7Z  Those  pcoeeedini^  sre  not  abolished 
by  tba  Oode,  but  may  still  be  had  upon  peti- 
tion ftMBided  i^Mm  the  prooeedinga  in  the  ao- 
tien  in  wtiA  the  Jadgment  has  been  reeoT- 
aad»  It  is  nnneoessarj  to  bring  a  new  aetion 
tor  the  pwpose  of  the  sequestration  of  the 
prupeity  of  the  corporation  and  the  ai^int- 
meaA  of  a  raesiver«  thoni^  such  an  aetaon 
BughanDdonhtbeniideeffiiotiiaL  [10  Paige, 
Ml]  Sk/^^rmm  CU,  JBjp.  T^  1866,  Coming  v. 
MohAwk  YaUey  Ins.  Oa,  11  Em.  Pr.,  190. 

am  A  creditor  eannoty  by  taking  sapple- 
■sntaiy  proeeedingB  against  an  insolvent  oop- 
pgnlion  nnder  seetnn  SOS  <tf  the  Code,  ao- 
qoire  any  priority  over  other  creditors.  Sih 
fnm§  (X,  iS^.  J.,  1664,  Hammond  e.  Hud- 
MB  fiiTer  Iron  and  Kachine  Co.,  11  Mm. 
iV^SO. 

9H.  Fovalpi  daorae  annBlUng  ohaitMr. 
Aa  i^fimction  and  reoeiver  will  not  be  granted 
sgdnat  a  corporation  at  tba  suit  of  a  stock- 
holder on  the  gronnd  that  the  company  has 
basadissQlTad,  and  its  charier  anmilled  by  afbr- 
«ga  goTammeat^  whava  the  decree  of  diasola- 
tionianol  abaolate^  but  dedaree  that  the  com- 
paajskalLbo  oonaideied  in  existence f<Hr  certain 
spssiiiad  purposes;  and  where  thecompany  has 
piopeity  in  this  State,  over  which  the  foreign 
goncmnenthad  no  Jnrisdictiim,  and  it  appeaiB 
tbat  it  win  be  more  conducive  to  the  interests 
of  afl  the  stockholders,  not  to  disturb  the  exist- 
ing management  and  arrangements  of  the  com- 
pany, and  that  to  grant  the  relief  asked  for, 
would  produce  irreparable  injury  to  a  minority 
of  the  stockholders.  If  the  decree  of  the  for- 
sign  government  is  recognized  here  as  binding 
on  tbe  company  and  its  stockholders,  and  by 
its  terms  the  property  of  the  company  is  to  be 
saiMd  and  held  subject  to  the  order  of  com- 
miasionera  therein  appointed,  to  whom  all 
li^t  and  title  to  the  property  ia  intended  to 
be  psssed,  a  stockholder  could  not,  in  the 
eonrts  of  soch  foreign  country,  apply  for  a 
nesiw,  and  therefore  he  cannot  apply  for  a 


receiver  here.    Skipreme  Ct,^  1867,  Hamiltim 
a.  Acoesaory  Transit  Oo.,*  26  Bwrh.^  4A. 

2.  Forfeiture. 


975b  guffai'iiig  an  aot  to  be  done  which 
destroys  the  end  and  object  for  which  the  cor- 
poration was  ittstitoted,  must  be  regarded  as 
equivalent  to  a  soirender  of  lis  rights.  Ct.  cf 
JSmnty  16SS,  Blee  «.  Bloom,  IS/oAns.,  466 ; 
1826,  Briggi  «.  Penniman,  8  Om.y  887 ;  afiSrm- 
mg  &  0.,  Moph.^  800.  Supreme  Ot^  1826^ 
People  V.  Bank  of  Hudson,  6  Oow.,  217. 

376.  Thm  aaasa  fwifaainw  of  a  corporation 
to  exerciea  its  powers,  does  not,  of  itael^  un- 
eomMCted  with  other  ads,  work  a  forfeitiire 
of  its  charter.  Ohaneerff^  18S6,  Attorney- 
General  t.  Bank<tf  Hiagam,  Moph.,  864. 

377.  XovoaMr  in  obeflisnoa  to  atatota. 
^Where  the  charter  of  a  bank  provided  tiiat  if 
they  should  refuse  pigment  of  tliBir  notes,  they 
most  aospend  business  until  thay  should  re- 
sume payment,— i3U(2,  that  insolvency  and  a 
suspension  of  bneiness  for  any  length  of  time 
did  not  work  a  forfeiture.  Supreme  Cft.^  192^^ 
Peoples.  Washington h  Wamn Bank,  6  Om,y 
SIL 

37a  Saban]i;balnglnBQiv«ttl;aaalgnto 
trustees  so  much  of  its  property  as  to  render 
it  ineapable  of  continuing  ita  business,  it  sur- 
renders its  fiunohise.  [19  Johns.,  468.]  Su- 
preme Ot.^  18S6,  People  e.  Bank  of  HudsoOt 
S  Oho.,  817. 

379.  Nonmaar.  If  any  incorponitioa  shall 
not  organise  and  commenoe  business  within  one 
year  from  the  date  of  its  incoriporation,  its  cor- 
porate powers  shall  cease ; — railroad  companies 
whose  cfaarters  otheiwiBe  provide,  excepted.  1 
iiev.  Aae.«  600,  i  7 ;  as  qualified  by  loiM  (^r  1846. 
168,  ch.  166. 

38a  A  corporation  is  not  ipto  facto  dis- 
solved, by  a  suspension  of  its  ordinary  and 
lawful  business  for  one  year.  The  statute  (S 
Mn.  Stat^  468>  mwely  enables  parties  inter- 
ested to  have  a  dissolution  Judicially  declared. 
Until  that  is  done,  a  creditor  may  proceed  by 
suit  as  if  non-user  or  insolvency  had  not  oc- 
curred. OJumeery^  1844^  Miokles  e.  Bochea- 
ter  Oity  Bank,  11  Faigey  118;  affintied,  (7(. 
qfFhrara,  1846,  Id,,  129,  note. 

381.  Dttto.  The  date  of  the  incorporation 
of  a  company  under  1  Bev.  Stat,  600,— da- 
daring  that  if  any  corporation  created  by  the 

*  The  mot&on  for  a  reoeiver  in  this  esse,  is  report* 
ed  in  8  AitbotU'  iV.,  265. 
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Legislatiire  shall  not  organize  and  commence 
the  tranflaotion  of  its  bosiness  within  one  year 
from  the  date  of  its  incorporation,  its  corpo- 
rate powers  shall  oease, — ^is  the  time  when  the 
act  creating  the  corporation  takes  effect  as  a 
law,  i,  e.,  twenty  days  after  its  passage.  [1 
Rev.  Stat.,  167,  §  12.]  Chanoery,  1848,  John- 
eon  0.  Bosh,  8  Awl.  Ch,^  207. 

382.  Bnt  on  a  fair  oonstraction,  an  amend- 
ing act,  though  not  expressly  extending  the 
time,  was  held  to  have  the  effect  o/ extending 
it.   Ih. 

383.  The  charters  of  business  corporations, 
such  as  insorance  companies,  imply  and  re- 
quire that  they  shall  perform  the  business  for 
which  they  were  instituted;  and  a  substantial 
suspension  of  business  after  its  commence- 
ment, like  an  entire  omission  to. commence 
business,  is  a  Tiolation  of  their  charters,  and 
gives  the  court  power  to  appoint  a  receiver 
and  grant  an  injunction.  [2  Bev.  Stat.,  468, 
§  89 ;  1  Id.,  600;  7  Paige,  294.]  F.  Ohan.  Ot., 
1847,  Matter  of  Jackson  Marine  Ins.  Go.,  4 
Simdf.  Oh.,  669. 

384.  Nonf-perfonnanoe  of  oooditlon.  In 
the  provisions  of  2  Rev.  Stat.,  488,  §  89,— pro- 
viding for  the  filing  of  an  information  against 
a  body  corporate,  whenever  it  shall,  1,  Offend 
against  any  of  the  provisions  of  the  acts  cre- 
ating, altering,  or  renewing  such  corporation, 
or  2,  Violate  the  provisions  of  any  law  by 
which  such  corporation  shall  have  forfeited 
its  charter  by  misuser,  or,  dec, — ^the  words,  by 
misuser,  qualify  only  subdiv.  2,  and  not  subdiv. 
1.  A  Tion-performance  of  any  express  condi- 
tion referred  to  in  subd.  1,  works  a  forfeiture. 
[12  Mod.,  271 ;  Oruise,  tit  Franch.,  §  79 ;  9 
Barn,  dc  Ores.,  677;  Willcock  on  Oorp.,  884; 
Ang.  &  A.  on  Oorp.,  610.]  Supreme  Ot., 
1840,  People  v.  Kingston  dc  Middletown  Turn- 
pike Oo.,  28  Wend.,  198. 

385.  Charters  only  voidable.  A  provi- 
sion in  a  charter  which  forfeits  the  charter  for 
non-performance  of  a  condition  reserved  in  fa- 
vor of  the  State,  is  to  be  construed  as  render- 
ing it  voidable  on  complaint  of  the  State, — not 
void  per  se.  A,  V,  Ohan,  Ot,  1846,  American 
Life  Ins.  Oo.  «.  Bayard,  6  K  Y,  Leg.  OU.,  18. 

386.  If  the  statute  provides  that,  in  case  of 
a  certain  default,  the  corporation  shall  be  ad- 
judged to  have  surrendered  its  rights,  and  to 
be  dissolved, — the  company  remains  in  esse 
«ntil  Judicially  dissolved,  and  suits  may  be 
brought  by  a  receiver  in  the  corporate  name. 


Supreme  Ot.,  1882,  Bank  of  Niagara  «•  John- 
son, 8  Wend.,  646. 

387.  An  electton  of  trustees  made 'appar- 
ently for  no  purpose  but  to  keep  the  company 
in  existence,  will  not  prevent  a  dissolution. 
Ot,  of  Errors,  1826,  Briggs  «.  Penniman,  8 
<7ow.,  887. 

388.  Failure  to  elect  If  the  corporation 
have  the  power  in  themselves  to  supply  the 
deficiency  in  their  body,  their  rights  are  not 
extinguished,  but  only  dormant.  If,  however, 
that  power  is  gone,  and  they  cannot  act  until 
the  deficiency  is  supplied,  the  corporation  ia 
dissolved.  This  is  not  a  forfeiture  for  non- 
user,  but  is  a  consequence  of  law.  [8  T.  R, 
199.]  Ohancery,  1829,  Philips  v.  Wickham,  1 
Paige,  690. 

389.  I^  through  the  neglect  of  the  stock- 
holders to  hold  an  election,  there  be  no  person 
authorized  to  take  charge  of  the  corporate 
property,  the  court  will  appoint  a  receiver  at 
the  instance  of  a  stockholder.  [2  Brown's  P. 
O.,604;  1  Ball  dc  Beat.,  76.]  Ohaneery,lB2d, 
Lawrence  «.  Greenwich  Fire  Ins.  Oo.,  1  Paiffe, 
687. 

390.  A  lease  and  transfer  by  a  railroad 
oorporation,  of  their  whole  road  during  the 
continuance  of  the  charter,  does  not,  ipso  facto, 
dissolve  the  corporation,  so  as  to  prevent  their 
recovering  instalments  due  from  a  subscriber 
for  stock.  Supreme  Ot,  1864,  Troy  h  Rut- 
land B.  B.  Oo.  «.  Eesr,  17  Barb.,  681. 

391.  Inaolvenoy.  A  corporation,  like  an 
individual,  is  insolvent  when  it  is  not  able  to 
pay  its  debts.  Insolvency  means  a  general 
inability  to  answer  in  the  course  of  business 
the  liabilities  existing  and  capable  of  being  en- 
forced. [2  Younge  dc  Jer.,  469 ;  2  Bonv.  Inst., 
167;  1  Johns.,  870;  8  M.  &  G.,  168;  4  Bing., 
20;  1  Mete.,  866;  1  Sandf.  Oh.,  207.]  Ot.  qf 
Appeals,  1864,  Brouwer  «.  Harbeck,  9  iT.  K 
(6  Seld.),  689. 

392.  That  mere  insolvency,  not  shown  to  be 
continued,  or  a  suspension  of  business,  not 
shown  to  have  been  without  reasonable  cause« 
does  not  amount  to  a  surrender  of  corporate 
rights  on  the  part  of  a  banking  corporation. 
People  V.  Bank  of  Hudson,  6  Oow.,  217. 

393.  That  the  act  of  a  bank,  in  continuing 
its  operations  when  insolvent,  or  buying  up  its 
own  notes  at  a  discount,  will  not  work  a  for- 
feiture of  the  charter.  Attorney-General  «• 
Bank  of  Niagara,  Hoph.,  864. 

[     394.  CostSf   Where  Judgment  of  ouster  has 
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Iweo  pranounoed,  an  attachment  may  issne  for 
the  costB  against  the  directors,  tmder  2  Rer. 
8tat,  585,  §  50, — ^wbich  makes  them  person- 
aBy  liable,— although  they  have  no  corporate 
fan^  and  did  not  defend  the  suit.    Supreme 

Ci^  1885,  People  o.  Ballon,  12  Wend,,  277. 

39i&  Sequestzatioii.  Where  a  corporation 
bA8  been  served  with  a  common-law  certao- 
lari,  and  they  fail  to  appear,, a. writ  of  seques- 
tration onght  not  to  issue  till  the  distringcu 
hu  been  tried.  .  SupremKOt.,  3p,  T,y  1860, 
People  «.  City  of  Brooklyn,  5  Eaw.  Pr.,  814. 

896L  That  a  gtatatoty  remedy  against 
mtsuer  does  not  take  away  the  common-law 
fivfeitnre.  Susquehanna  &  Bath  Turnpike  Co. 
t.  People,  15  Wend.y  267. 

397.  "Waiver  of  forlSiltiira  A  forfeiture 
of  a  charter  may  be  waived  by  the  Legislature, 
or  the  State  may  be  estopped  from  setting  up 
a  forfeiture  by  legislative  recognition  of  the 
corporation,  with  notice  of  the  forfeiture, — 
e.  g^  the  act  of  the  State  in  subscribing  for 
ud  holding  stock  in  the  company  after  its 
faflnre  to  fulfil  a  condition  of  its  charter.  8ur 
frme  Ct.^  1882,  People  «.  Manhattan  Co.,  9 
Fand;851. 

39&  But  the  power  is  confined  to  the  Legis- 
lature. The  act  of  the  governor  and  senate 
eaanot  operate  as  a  waiver  of  the  forfeiture. 
Svpreme  Ct^  1840,  People  «.  Phoenix  Bank, 
M  F4Pii^,  481. 

d9d.  Appointiniwit  of  direotor  by  govern- 
aent  Though  the  Legislature  may  waive  a 
foiftBtare  of  a  charter,  the  act  of  the  governor 
and  senate,  in  appointing  a  director,  under  the 
power  given  them  in  the  charter  so  to  do, 
does  not  operate  as  a  waiver.  Since  the  cor- 
poratioa  are  to  be  deemed  in  existence  till 
judgment  of  ouster,  such  appointment  is  per- 
feedy  oonaiatent  with  an  intent  to  insist  on 
tbe  forfeiture.    Ih, 

8.  Yolantofry  DmolutUm. 

40a  IMaBohitioa  by  vote.  The  charter 
provided  that  the  corporation  might  discon- 
tinne  bnsinefls  when  stockholders  owning  two- 
thirds  of  the  capital-stock  should  vote  to  do 
BO.  ffeld^  that  stock  held  by  the  company 
was  merged  for  the  purposes  of  such  a  vote, 
and  that  snob  a  vote,  duly  passed  by  stock- 
holders  owning  two-thirds  of  the  sUxdc  which 
was  iasned  to  stockholders,  was  effectual  [5 
Cow.,  426.]  A.  r.  Chan.  Ot,  1846,  Green  v. 
Seymour,  8  Sandf.  Oh,,  286. 


401.  That  after  such  dissolution,  the  corpo- 
ration may  still  maintain  suits  in  reference  to 
prior  transactions.    Ih. 

402.  No  corporation  can  be  dissolved  by  a 
mere  resolution  of  its  members  or  stockhold- 
ers. It  can  only  be  dissolved  by  a  judicial 
sentence  or  by  a  surrender  of  its  charter,  ac- 
cepted by  the  State.  JV.  F.  Superior  Ct,  1855, 
N.T.  Marbled  Iron  Works  9.  Smith,  4  Du^r,  862. 

403.  Frooeedinga  for  voluntary  dissolation 
of  corporations  and  distribution  of  the  assets. 
2  Sm,  Stat,,  467-472 ;  as  amended,  Lam  qf  1844, 
870,  ch.  289. 

40€.  Tbe  reqoiattes  of  an  i^spUoatlon  for 

the  voluntary  dissolution  of  a  corporation, 
stated.  Case  of  Westchester  Iron  Co.,  6  Alh 
hotU'  Ft.,  886,  note;  8.  C,  15  Emo.  Fr.,  7. 

405.  Offloera  may  be  reoelvera.  On  a 
voluntary  dissolution  of  a  corporation,  its  ofS- 
cers  are  not  disqualified  from  being  appointed 
receivers.  Even  if  the  corporation  is  insolvent, 
if  the  stockholders  are  personally  liable,  the 
latter,  as  well  as  the  creditors,  are  interested 
in  the  closing  of  the  afGaire.  Chancery,  1840, 
Matter  of  Eagle  Iron  Works,  8  Paige,  885 ;  af- 
firming S.  C,  8  EdM.,  885. 

406.  Confeaaed  jndgmenta.  The  provision 
of  fi  Bev.  Stat,  469,— that  all  judgments  con- 
fessed by  a  corporation,  after  the  filing  of  a 
petition  for  a  voluntary  dissolution,  are  void 
as  against  the  receiver, — applies  to  all  judg- 
ments, whether  rendered  upon  cognovit,  or 
bond  and  warranty  or  after  commencement  of 
suit  in  the  usual  way.  Chancery,  1840,  Matter 
of  Waterbury,  8  Paige,  880. 

407.  Section  79  (2  Eeo.  Stat,  471),  directing 
the  payment  of  judgments  which  are  a  lien 
upon  real  property,  does  not  apply  to  judg- 
ments which  are  void  under  the  former  pro- 
vision,   lb, 

40a  Pztoiity  of  oreditQca.  Under  the 
provisions  of  the  Beviaed  Statutes,  creditors 
who,  by  legal  diligence,  obtain  judgments  and 
issue  executions  against  a  corporation  after 
the  filing  of  a  petition  for  a  voluntary  dissolu- 
tion, and  before  the  petition  is  granted,  ac- 
quire a  lien  upon  the  property  levied  on. 
Chancery,  1840,  Matter  of  Waterbury,  8  Paige, 
880;  reversing  Matter  of  Eagle  Iron  Works, 
8  JBdw,,  885. 

4.  Dieeohttien  under  the  Act  of  1825. 

409.  Statate  la  proepeotlve.  The  statute 
of  1825,  to  prevent  fraadalent  bankruptcies^ 
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is  pfO0peotiT6  in  its  operation,  except  as  to 
the  fonn  of  the  remedy.  SupreiM  Ot.^  1899, 
People  V.  Washington  &  Warren  Bank,  6  C^v,^ 
Sll. 

410.  Pt«o£  Upon  an  application  for  an 
i^janotion  against  a  bank,  tinder  the  act  of 
April  21, 16S5, — providing  that  the  attomey- 
generalf  or  any  creditor  <f(  an  incorporated 
bank  which  is  insolvent,  may  apply  to  the 
Court  of  Chancery^  setting  forth  the  &ots  and 
circumstances  of  the  ease,  and  upon  proof  to 
the  conrt  that  snch  bank  is  insolvent,  or  has 
violated  any  provision  of  law,  the  conrt  may 
isaoe  an  ifl|}inMtion  to  restcain  the  bank  and 
its  officers  from  exercising  any  of  their  privi- 
leges,—the  proof  may  be  snmmary ;  bat  an 
affidavit  of  the  attomey-goieral,  or  any  other 
one  having  no  personal  knowledge,  that  he 
believes- his  statement  of  the  acts  or  defiudts 
of  the  banks,  to  be  trae,  is  not  sofficient 
proof.  Chanamy^  1826,  Attoney-Qeneral  «. 
Bank  of  Chenango,  ffopk^  696. 

411.  A  sworn  information,  filed  by  the  at- 
torney-general, nnder  the  act  of  1825,  oh.  825, 
S 17,  stating  the  insolvency  of  the  bank,  and 
that  it  has  stopped  payment,  and  verified  upon 
infonnaition  and  beliel^  is  snflioient  to  warrant 
aa  ii\)nnctlon  and  the  appointment  of  a  re- 
ceiver, on  aa  application,  after  dne  notice,  if 
nnoontradioted  by  the  officers  of  the  corpora- 
tion. Ot.  ^Brrortt  1820,  Bank  of  Colombia 
e.  Attorney-General,  8  Wend,^  588;  affirming 
8.  a,  1  FaigB,  511. 

412.  H«K>«hr«r.  Where  a.  bank  appealed 
from  the  order  appointing  a  receiver,  there 
being  no  proof  that  the  fond  was  in  danger, 
the  court  refosed,  nnder  the  circumstances,  to 
appoint  a  receiver  pending  the  appeal.  At- 
torney-General e.  Bank  of  Colnmbia,  1  jPcm^, 
611. 

413.  An  ottoer  of  an  insolvent  bank, — 
HiHd^  not  a  proper  person  to  be  appointed  its 
reoeiver.    Ih.    Affirmed,  8  Wtnd,^  588. 

414w  aolts.  Under  the  act  of  1825  {Levm 
<^/1825,  458,  §  17),  the  reoeiver,  being  a  com- 
mon-law reoeiver,  cannot  sne  in  his  own  name, 
but  may  sne  in  the  name  of  the  corporation, 
and  may  recover,  against  directors,  penalties 
given  by  the  charter  to  the  corporation,  and, 
in  the  event  of  its  dissolution,  to  its  creditors; 
but  the  declaration  must  aver  that  the  suit  is 
brought  by  the  direction  of  the  receiver.  8ur 
prmn0  Ot,,  1882,  Bank  of  Niagara  e.  Johnson, 
8  Wend,,  645. 


5.  FroceMn^i^  in  JBquUffy  under  the  Bevieed 
Statutes, 

415.  Jorisdiction  and  power  of  the  Supreme 
Court  over  corporations  and  their  officers  defined, 
and  proceedings  for  diasolation  regulated.  2  See. 
SUA.,  462-i66. 

416.  Iiqimctlon.  Though  an  iigunction 
depriving  the  officers  of  a  corporation  of  the 
whole  property  should  not  be  granted,  eas 
parte,  out  of  court,'the  court  will  make  snch 
restraint  a  part  of  the  order  appointing  a  re- 
ceiver. Ohaneery,  1848,  Moi^gan  v.  N.  Y.  & 
Albany  R.  R.  Co.,  10  Paige,  290 ;  8.  C,  2  K  F. 
Leg.  OU.,  246. 

417.  Preferencea  A  judgment-creditor 
proceeding  under  2  Bev.  Stat,  468,  §  86,  can- 
not obtain  a  preference  thereby.  The  final 
decree  must  be  for  the  beneifit  of  all  who  come 
in  and  prove  their  debts.    lb. 

418.  The  assets  of  an  insolvent  corporation 
are  to  be  ratably  distributed  among  the  cred- 
itors, under  2  Bev.  Stat.,  468,  $§  86,  87,  with* 
out  reference  to  the  time  of  their  demands  ao.- 
oruing,  and  though  the  creditor  who  applied 
for  a  receiver  has  proceeded  to  judgment  and 
execution.  Ohamcery,  1887,  Lowene  v.  Ameri- 
oan  Fire  Ins.  Co.,  6  Paige,  482. 

.  419.  A  oreditor  may  proceed  under  §  86 
by  bill  as  well  as  by  petition,  to  reach  the  cor- 
porate property,  especially  to  charge  stock- 
holders, te.,  personally.  Chancery,  1842,  Jud- 
son  V.  Rossie  Galena  Co.,  9  Paige,  598 ;  1848, 
Morgan  «.  N.T.  A?  Albany  R.  R.  Co.,  10  Id.,  290. 

419  a.  But  only  a  creditor.  A  petition  of 
his  attorney  gives  no  jurisdiction.  Supreme 
Ot.^  1867,  Bangs  e.  Mcintosh,  28  Barh.,  691. 

420.  Creditor  at  largei  The  exercise  Ot 
the  powers  of  the  court  in  respect  to  corpo- 
rations, under  part  8,  ch.  8,  tit  4,  art.  2  of  the 
Revised  Statutes,  are  not  limited  to  the  behalf 
of  judgment-creditors.  A  creditor  at  large  of 
a  corporation  may  institute  proceedings  to  re- 
strain the  exercise  of  certain  powers,  or  pro- 
cure payment  of  his  debt,  under  2  Rev.  Stat, 
462,  §§  88, 89, 44,  notwithstanding  that  a  judg^ 
ment-creditor,  with  his  execution  returned  un- 
satisfied, has  had  a  receiver  appointed,  under 
section  86.  In  such  a  case,  it  is  a  question 
for  the  discretion  of  the  court,  whether  the 
first  appointment  should  bar  a  second  one. 
Where  the  latter  suit  was  not  for  the  benefit 
of  all  the  creditors,  and  the  receiver  was  re- 
stricted, by  the  order  appointing  him,  from 
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doing  any  thing  in  hosUlity  to  the  rights  of 
any  of  the  judgment-credkon,  the  coart  re- 
used to  allow  it  to  have  raeh  effect  Bur 
fTflne  QL^  1851,  Dambman  e.  Empire  Mill,  12 
Bor6.,Ml. 

4aL  CMtttor  also  a  stockholdar.  It  is 
BO  direction  to  ^e  receiver's  suit  against 
stooUiolders,  that  the  creditor  at  whose  in- 
stanee  the  receiTer  was  appointed  is  also  a 
stD^hoMer.  A.  F.  Ohom,  Ct.^  1645,  Mann  e. 
Ftot2,^2Aii4/:{7A.,257. 

4g.  OtiMrpreoeedtngBrBatrained.  Upon 
tfke  gnnting  of  an  order  of  sequestration  and 
the  appoiBtment  of  a  receiver  of  an  insolvent 
wrporstion,  under  2  Rev.  Stat,  458,  §  86,  the 
ri^t  of  action  against  the  stockholders  for 
uptid  sobseriptions  to  the  capital-stock  vests 
ID  the  recover ;  and  an  injunction  under  sec- 
tioB  55  reefcraining  creditors  fh>m  proceeding 
ipiBst  Hie  corporation  has  the  effect  of  re- 
aninlBg  judgment-creditors  of  the  corpora- 
tioQ  from  prosecuting  an  action  commenced 
bf  iiim  after  the  order,  though  before  the  ap- 
pcnitment  of  a  receiver,  to  recover  against  a 
nodi^lder  on  his  unpaid  subscription.  Ot,  of  ^ 
ifpmU,  1667,  Bankine  e.  EUiott,  15  K  T.  (2 
MAX  97T ;  affirming  8. 0.,  14  How.  Fr,,  889. 

405.  IdabOXtr  at  stmkholderi.  Where 
^  stoddiolders*  subscription  contained  no 
opnsB  promise  to  pay,  and  they  have  paid 
op  ill  flie  regidar  calls  made  by  the  company, 
a  leeeiver  appointed  under  2  Rev.  Btat,  458, 
I  tt,  cannot  proceed  against  a  part  of  such 
rtsckholdsra  to  recover  tiie  balance  of  their 
sabiQiiplions.  Although  unpaid  subscriptions 
aie  to  be  deemed  part  of  tiie  capital  for  the 
purpose  of  paying  debts,  yet  the  liability  of 
the  snbseriber  (declared  by  1  Beo.  Stat.^  600, 
S  5)  iito  be  equitably  administered ;  and  the 
proper  praetiee  would  be  for  the  creditor  who 
filed  tte  original  bill  against  the  corporation, 
vfaflo  he  fbnnd  that  the  property  of  the  com- 
piay  was  not  snfBcient  to  pay  all  the  debts, 
to  amend  his  bill,  and  make  the  delinquent 
ibareholdera  parties  to  the  original  biU.  Ct, 
tfAfpmk^  1550,  Mann  e.  Pentz,  8  K.  T.  (8 
Amit),  415;  reversing  B.  C,  2  San^,  Oh.^ 
157. 

4M.  It  is  tile  duty  of  the  receiver  of  an  in- 
•olvsnt  oorporation,  if  he  supposes  the  same 
von  be  necessary,  to  require  the  solvent  stock- 


*  Xevvned  on  soother  ground,  8.  C,  8  A:  K  (8 
ft«*<.),  4U. 


holders  to  pay  up  the  whde  balances  due  from 
them  on  their  stock.  Ohanctiryy  1845,  Pent! 
V.  Hawley,  1  Barb.  Oh,,  122. 

42SL  Power  of  reoeivar.  A  receiver  of  a 
corporation,  appointed  upon  the  application 
of  a  judgment  and  execution  creditor,  under 
2  Rev.  Btat,  468,  $  86,  has  not  the  power  con- 
ftrred  by  section  42.  The  latter  secticHi  only 
rektes  to  receivers  of  inonsysi  corporations, 
appointed  under  section  41.  The  provisions 
of  sections  86-89  simply  provide  a  summary 
mode  of  compelling  the  application  of  l^e 
propwty  of  a  corporation,  which  had  aUowed 
an  execution  to  be  returned  against  it  unsat- 
isfied, to  tiie  payment  of  all  its  debts;  and  the 
coporation  is  not  necessarily  dSas^ed  by  pio- 
ceedings  against  it  under  those  sections,  p 
Paige,  486;  Rev.  Notes,  8  Rev.  Stat,  705,  2 
ed.]  Ot.  ^AppoaU,  1850,  Mann  e.  Pente,  % 
ir.T.  (8  OomU.),  415;  reveraiagS.  0.,  2iSEm4^ 
Oh.y  257. 

4a6L  A  receiver  appointed  under  2  Rev. 
Btat.,  444, 1 41,  unless  his  powers  are  restrict- 
ed by  the  order  appelating  him,  is  absolutely 
vested  with  all  the  pn^rly  and  effects  of  the 
covporatioB,  and  has  frill  power  to  sell  and 
dispose  of  the  same,  and  to  setde  its  sAirs. 
y erplanok  e.  MercaatOe  Ins.  Oo.,  2  Pov^  ^^^ 

437.  The^stinction  between  the  powers  of 
a  receiver  appointed  under  section  85  and  un- 
der section  4A.  lb. ;  Mann  e.  Pents,  8  IT.  7. 
(8  Oomtt.),  415. 

428.  Receivers  appointed  under  section  85 
may  proceed  against  directors  and  ethers  who 
hare  improperly  disposed  of  or  misappUad  the 
property  of  the  oorporation.  Lutm  if  1852,  67, 
oh.  71,  §4. 

429.  ReceiverB  appointed  under  section  86  of 
ch.  8,  title  4,  art  2,  part  8  of  the  Revised  Stat- 
utes, have  the  iriune  powers  and  duties  as  pro- 
vided by  art.  8  in  relation  to  receivers  appointed 
on  a  voluntary  disBOlntion.  L»m  nf  1852,  67, 
ch.  71,  i  1,  as  amended  by  Imm  <f  1650,  689, 
ch.  408. 


430.  SunreBdar.  The  provirion  of  2  Rev. 
Btat,  468,  S  88,— declaring  that  a  corporation 
whidi,  for  one  whole  year,  have  remained  in- 
solvent or  suspended  ordinary  business,  shall 
be  deemed  to  have  surrendered  their  fran- 
chises, and  be  adjudged  dissolved, — is  cumu- 
lative, and  not  a  limitation  upon  the  common- 
law  rule  previously  existing  in  this  State,  that 
if  a  corporation  suffer  acts  which  destroy  the 
object  of  the  incorporation,  it  is  equivalent  to 
a  surrender  of  their  rights.  Ot.  of  AppeaU^ 
1858,  Bradt  e.  Benedict,  17  K  T.  (8  amiih),  98. 
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431.  In  order  to  infer  a  surrender  of  corpo- 
rate franchises  from  insolvency,  gnspension  of 
business,  &c.,  for  less  than  a  year,  the  circum- 
stances must  be  such  as  to  show  that  the 
corporation  has  no  moral  or  legal  capacity  to 
continue  their  business.  A  mere  resolution 
not  to  proceed  with  business  is  not  enough, 
80  long  as  the  company  has  still  the  appli- 
ances, &c.,  necessary  to  proceed  with.  The 
resolution  may  be  rescinded.  [7  Johns.  Oh., 
217.]    Ih. 

432.  A  lease  1^  the  atookholdexs  of  a 
manufacturing  corporation  of  all  its  property, 
to  its  president,  for  two  years,  though  the 
business  was  carried  on  as  before, — Held^  a 
suspension  of  its  ordinary  business  for  the 
period  of  more  than  one  year,  in  Tiolation  of 
2  Rey,  Stat.,  468-4,  S§  88, 66,  and  a  forfeiture 
of  its  franchise.  SuprevM  Ct.^  1849,  Oonro  v. 
Gray,  4  Ebw,  Pr.^  166 ;  approved,  1861,  Oonro 
•.  Port  Henry  Iron  Oo.,  12  jBarJ.,  27. 

433.  Disoontliiiilni;  to  take  new  risks. 
The  directors  of  an  insurance  company  re- 
solved to  cease  to  take  risks  after  a  certain 
day,  and  directed  the  executive  officer  to  can- 
cel all  policies  and  liquidate  all  outstanding 
liabilities  as  speedily  as  possible;  and  for  more 
than  a  year  after  that  day,  no  new  risk  was 
taken,  except  that  two  outstanding  policies 
were  extended,  pursnant  to  their  provisions. 
E€ld^  that  though  the  annual  elections  had 
been  held,  and  the  form  of  its  corporate  or- 
ganization maintained,  it  had  suspended  its 
ordinary  and  lawful  business  for  more  than  a 
year,  and,  under  2  Rev.  8tat,  468,  §  88,  the 
court  should  appoint  a  receiver.  F.  Chan. 
Ot,  1847,  Matter  of  Jackson  Marine  Ins.  Oo., 
4  Sa/ndf.  Oh.^  669 ;  affirmed,  Ot.  of  Appeals^ 
1849,  lb.,  note, 

434.  InaolTeiioy,  in  the  abstract,  has  the 
same  signification,  whether  applied  to  oopo- 
rations  or  associations,  and  means  a  general 
inability  to  pay  one's  debts ;  an  inability  to 
fulfil  one's  obligations,  according  to  his  un- 
dertaking; a  general  inability  to  answer,  in 
the  course  of  business,  the  liabilities  existing 
and  capable  of  being  enforced, — not  an  abso- 
lute inability  to  pay  one's  debts  at  some  future 
time,  upon  a  settlement  and  winding  up  of  all 
a  trader's  concerns,  but  not  being  in  a  condi- 
tion to  pay  one's  debts  in  the  ordinary  course, 
as  persons  carrying  on  trade  usually  do.  [6 
Seld.,  689;  2  Bell's  Oom.,  162;  4  Oush.,  184; 
12  0.  R.,  885 ;   4  Hill,  654.]    Supreme  Ct., 


8p.  T:,  1858,  Ferry  «.  Bank  of  Oentral  New 
York,  15  H(w,  Ft,,  445. 

435.  Suspension  of  business.  The  provi- 
sion of  section  88,— that  when  a  corporation 
has  suspended  business  for  a  year,  any  creditor 
or  stockholder  may  proceed  in  equity  to  havtf 
the  dissolution  judicially  declared,  and  to  wind 
up  its  affairs, — applies  to  corporations  which 
are  not  moneyed  corporations  as  well  as  to 
those  which  are.  Chancery,  1844,  Mickles  e. 
Rochester  Oity  Bank,  11  Paige,  118. 

436L  The  ootporation  Itself  is  a  neoessn 
Tj  party  to  a  bill  to  dissolve  it  and  distribute 
its  effects  under  section  88.    lb.    To  the  same 
effect  [citing,  also,  2  Paige,  488]  is  Ferris  e. 
Strong  (F.  Ohan.  Ct.,  1887),  8  Edw.,  127. 

437.  nsmy.  A  receiver  under  2  Rev.  Stat, 
468,  464,  §§  89-41,  represents  only  the  cor- 
poration as  to  his  title  and  the  defences  avail- 
able to  him ;  so  that  under  the  act  of  1860,  oh. 
172, — ^prohibiting  corporations  from  setting 
up  the  defence  of  usury, — ^he  cannot  interpose 
that  defence ;  and  this,  though  the  loan  was 
effected  and  the  defence  "  interposed"  befbre 
the  passage  of  the  act  That  act  is  a  virtoal 
repeal  of  the  usury  laws  of  this  State  so  far  as 
corporations  are  concerned,  and  retrospective 
in  its  operation.  Ot,  of  Appeal*,  1867,  Oortis 
f>.  Leavitt,  15  K  F.  (1  Smith),  9,  296.^ 

43a  What  claims  may  be  allowed.  The 
receiver  of  a  corporation,  appointed  under  % 
Rev.  Stat,  464,  §  42,  should  allow  every  claim 
against  the  corporation  which  he  is  satisfied 
is  justly  due  [2  Id.,  469;  42,  §  7];  but  no 
claim  which  could  not  have  been  recoYered 
against  it,  either  at  law  or  in  equity.  Chagy^ 
eery,  1888,  Attorney-General  v.  Life  At  Fire 
Ins.  Oo.,  4  Paige,  224. 

439.  Things  in  action.  Under  2  Ber. 
Stat,  464,  §  42;  469,  §  68;  41,  §  7,-author- 
izing  the  receiver  to  sue  in  his  own  name  or 
otherwise,  and  recover  all  the  estate,  debts, 
and  things  in  action  belonging  or  due  to  the 
corporation,— he  may  maintain  trover  for  the 
conversion  of  the  personal  property  of  the  oor^ 
poration  before  his  appointment  The  term 
choBe  in  action  is  used  in  contradistinction  to 
chose  in  pouesHon,  It  includes  all  rights  to 
personal  property  not  in  possession,  which 
may  be  enforced  by  action ;  and  it  miakes  no 


*  Compare  Butterworth  «.  O'firien,  28  Barb,,  187 ; 
S.  C,  7  AbboUi"  Pr,,  466 ;  S.  C,  16  How,  iV.,  60S ; 
Huugerford'a  Bank  v,  Potadam  A  Watertown  R.  B. 
Co.,  10  AhbotU'  Pr.,  24. 
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differenoe  whether  the  owner  has  been  de- 
priYed  of  his  property  by  the  tortious  act  of 
another,  or  by  his  breach  of  a  contract,  ex- 
press or  impliecl.  In  both  cases  the  debt  or 
damages  of  the  owner  is  a  thing  in  action.  [2 
Kent,  851;  1  Ohitt  G.  P.,  99,  n.;  Toml.  L. 
D. ;  6  Price,  21T ;  1  Tilly,  Ab.,  8T8.]  Supreme 
at.,  1847,  Gillet «.  Fairchild,  4  Den.,  80.. 

440.  Stockholder.  One  who  has  merely 
giren  a  premium  note  to  a  mutual  insurance 
company,  is  not  a  stockholder  within  2  Rev. 
Stat.,  464,  $  40,  nor  does  the  fact  that  the 
tmsteee  have  declared  a  dividend  out  of  which 
he  may  be  entitled  to  a  compensation  upon  his 
premium  note,  render  him  a  creditor  within 
that  seotaon.  V.  Chan.  Ct,  1847,  Hill  v.  Kau- 
tiluA  Ins.  Co.,  4  Sandf,  Ch.^  677. 

441.  The  deposit  notes  of  a  matnal  in- 
sarance  company  are  its  capital,  and  the  re- 
oeiTer,  appointed  on  the  insolvency  of  the 
company,  is  required  to  cMlect  them  whether 
BO  ordered  by  the  court  or  not.  Supreme  Ot,^ 
1848,  Hyde  «.  Beardsley,  cited  in  Yan  Buren 
«.  Chenango  county  Mnt.  Ins.  Oo.,  12  Barb,^ 
871. 

442.  A  receiver  appointed  under  2  Rev. 
8tat^  484^  %  42,  must  proceed  to  collect  the 
whole  amount  due  on  such  notes ;  and  it  is  no 
defence  for  the  stockholders  to  say  that  the 
debts  of  the  corporation  are  not  sufBoient  in 
amount  to  require  the  whole  to  be  paid  in ; 
because  if  a  surplus  exists  after  paying  the 
debts  and  expenses  of  the  corporation,  the 
same  is  to  be  refunded.    Pf. 

443.  Bm  te  diaoovery.  The  charter  of  a 
manufacturing  corporation  made  the  stock- 
holders Jointly  and  severally  liable  for  all  debts 
contracted  by  the  corporation,  to  the  amount 
of  the  stock  held  by  them  respectively,  and 
gave  creditors  a  right  to  bring  suit  for  their 
debts  in  any  court  having  cognizance  thereof, 
upon  proof  of  demand  of  payment  made  on 
the  proper  officer  of  the  company,  and  his  re- 
Aual.  EM,  that  under  2  Rev.  Stat,  461,  § 
45,  a  creditor,  upon  refusal  of  payment  on  de- 
mand, might  file  his  bill  at  once  against  the 
stockholders  known  to  him,  seeking  a  discov- 
ery of  all  who  were  stockholders  at  the  time 
the  debt  was  contracted,  and  for  payment  by 
them  of  his  simple  contract  demand.  Gt  of 
AppeaU^  1852,  Bogardus  «.  Rosendale  Manu- 
fecturing  Co.,  7  K  7.  (8  SeldX  147 ;  reversing 
aa,45iwuf/.,89. 

444:  It  seems,  that  it  is  no  objection  to  the 
Vol,  n.— 11 


bill  that  the  corporation  is  made  a  party.  It 
has  an  interest  in  the  subject  of  the  suit    lb, 

445.  Bxandnatioa  Under  2  Rev.  Stat., 
464,  K  41,  42 ;  Id.,  469,  SS  67,  68,  72 ;  Id.,  48, 
§  12,  whenever  a  receiver  of  an  insolvent  cor- 
poration "  shall  show  by  his  own  oath  or  other 
competent  proof, '^  that  any  person  is  indebted 
to  the  corporation,  or  has  property  of  the  cor- 
poration in  his  custody  or  possession,  the  offi- 
cer to  whom  the  application  is  made  shall 
issue  a  warrant  to  bring  such  person  before 
him  for  examination.  Such  proceedings  are 
analogous  in  their  object  to  a  bill  of  discovery, 
and  an  executor  or  administrator  is  liable  to 
examination  as  to  a  debt  due  from  the  estate 
to  the  corporation.  Ot,  of  Appeals^  1848,  No- 
ble «.  Halliday,  \ir,T,{l  Oomst.\  880. 

446i  The  warrant  issued  upon  the  sworn 
petition  of  the  receiver,  is  not  void  because 
the  petition  stated  the  facts  upon  information 
and  belief,  without  other  proof  of  the  facts ; 
nor  because  it  stated  that  the  person  had  prop- 
ert}^  of  the  corporation  in  his  possession,  either 
individually  or  as  administrator.    /&. 

447.  Reatraliitog  proceefltngi  at  law.  Un- 
der a  charter  which  makes  each  stockholder 
liable  to  every  creditor  of  the  company,  whose 
debt  was  contracted  while  he  was  a  stock- 
holder, and  who  has  had  an  execution  against 
the  company  returned  unsatisfied,  for  the 
whole  debt,  the  court  cannot,  under  2  Rev. 
Stat.,  466,  §  66,  upon  the  application  of  one 
creditor,  restrain  others  from  proceeding  at 
law  against  the  corporation,  or  stockholders. 
Ohaneertfy  1842,  Judson  «.  Rossie  Galena  Oo., 
9  PaiffOy  698. 

44a.  Parties.  Ofthemodein  which  credit- 
ors are  to  be  made  parties  under  section  56.  lb, 

449.  Tbe  profvidon  reqpdring  a  bond  as  a 
condition  of  granting  an  ii^unction,  may  be 
waived  by  the  corporation.  Supreme  Ot.,  8p. 
T.,  1868,  Ferry  e.  Bank  of  Central  New  York, 
15  Hovo.  JPr.,  445. 

450.  A  dlMKdntion  of  the  ii^jimotlan  with- 
out a  discharge  of  the  receivership  does  not 
restore  to  the  corporation  its  franchise.    lb. 

451.  That  the  stockholdeiB  cannot  be 
heard  on  an  application  for  an  injunction  and 
receiver.    lb. 

452.  PiioKlty.  It  eeemSy  that  a  creditor,  by 
filing  a  bill  against  stockholders  and  directors 
of  a  corporation  to  obtain  payment  of  Judg- 
ments a^nst  the  corporation,  does  not  gain  a 
preference  over  other  creditors ;  all  may  come 
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in  raUbly.    [24  Wend.,  479;   8  Ck>w.,  892.] 
Tftllmadge  v.  FishkOl  Iron  Co.,  4  ^r^.,  882. 

493.  Bz-parte  applicatton.  Appointing  a 
receiver  on  an  ex^parU  application,  is  irregu- 
lar, except  in  a  very  special  case,  or  where 
the  defendant  is  out  of  tiie  jarisdiction.  And 
the  special  circumstances  should  distinctly  ap- 
pear in  the  bill  or  petition.  [1  Paige,  85.] 
Chancery^  1881,  Yerplanck  9.  Mercantile  Ins. 
Co.,  2  Paige^  488. 

454.  The  court  will  not  sequester  the  effects 
and  appoint  a  receiver  of  a  corporation  under 
2  Rev.  Stat.,  464,  §  42,  upon  an  e»-parts  appli- 
cation of  a  creditor  whose  execution  has  been 
returned  unsatisfied ;  but  may  make  an  order 
to  show  cause,  and  grant  an  injunction  in  the 
mean  time.  Chaaiury^  1886,  Devoe  v.  Ithaca 
k  Owego  R.  R.  Co.,  5  Paige^  621. 

455.  Aaatgnmimt  nmiooeMaiy.  In  equity^ 
the  receiver  takes  the  property  by  operation 
of  law  under  the  order  of  appointment;  and 
an  assignment  is  mere  matter  of  practice,  and 
not  necessary  to  transfer  the  property  [Edw. 
onR.,88;  8  Paige,  886;  9  Id.,  640;  1  Smith's 
Ch.  Pr.,  628,  686.],  though  it  might  be  other- 
wise  at  law.  A,  F.  Ohan,  Ct.^  1846,  Kann  o. 
Pentz,*  2  Sandff.  Oh.,  267. 

456.  The  property  and  effects  of  the  cor- 
poration vest  in  the  receiver,  and  he  has  power 
to  sue,  on  giving  the  requisite  security.  [2 
Rev.  Stat.,  464,  ^4cl,4^\  Id.,  468,  {§  66-68; 
Id.,  41,  §  7.]  Ko  assignment  is  necessary.  Sur^ 
prefM  Ot.,  1847,  Qillet  v.  Fairohild,  4  JDen.,  80. 

457.  The  reoeivdr  of  an  insolvent  banking 
association  has  no  greater  rights  than  the  cor- 
poration, but  he  may  file  a  bill  to  set  aside  a 
void  trust-deed  of  the  corporation,  and  to 
recover  possession  of  the  property  assigned, 
r.  Ohan.  Ot.,  1848^  Leavitt  v.  Yates,  4  Mw., 
184. 

458w  The  receiver  of  an  hisolvent  corpora- 
tion represents  both  the  creditors  and  stock- 
holders, and  may  assert  their  righta  when  af- 
fected by  the  fraudulent  or  illegal  acts  of  the 
institution.  Gillet  «.  Moody,t  8  IT.  F.  (8 
CofMt,)^  479;  and  see  Haxtun  e.  Bishop^  8 
Wend.,  18. 


*  Reversed,  on  another  ground,  8.  C,  3  y.  T. 
(8  a>m4<.))  416. 

t  Though  this  ease,  in  so  fkr  as  it  held  that  a 
banking  aeaooiation  is  a  corporation  within  the  stat- 
ute, waa  overrulad  in  Leavitt «.  Biatohfoid,  17  N,  T. 
(8  Smith),  521,  it  may  be  deemed  an  aathority  on 
the  point  above  stated. 


459.  The  receiver  of  an  insolvent  oorpor*- 
tion  has  not  greater  rights  than  the  corpora- 
tion, and  cannot  impeach  or  diaafllrm  their 
lawful  and  authorized  acts,  p  Comst^  19, 
479.]  Ot.  ofAppeaiM,  1850,  Hyde  «.  Lynde, 
4^.  F.  (4(7ofiw^.),  887. 

460.  The  receiver  of  a  corporation  who 
takes  under  the  statute,  and  not  under  the 
consent  of  the  corporation,  should  act,  con- 
tract, and  convey  in  his  own  name.  The 
name  or  seal  of  the  corporation  is  unneoee- 
sary.  Ot.  ofAppeaU,  1861,  Hoyt «.  Thompaon, 
6-y.  F.  (1/&W.),  820. 

461.  That  the  receiver  of  an  insolvent 
moneyed  corporation  may  repudiate  an  ille- 
gal executed  contract  of  the  corporation,  and 
reclaim  the  property  transferred  by  it  in  pur- 
suance thereof.  Talmage  «.  Pell,  7  jVI  F.  (8 
8eU,\  828. 

462.  OflBoen'  aalariea.  The  csahier  of  an 
insolvent  bank  has  no  lien  upon  its  funds  for 
the  payment  of  his  salary,  and  is  not  entitied 
to  a  preference  over  other  creditors.  Ohanr- 
eery,  1829,  Bruyn  v.  Receiver  of  the  lOddle 
District  Bank,  1  Paige,  684. 

463.  Nor  have  other  officers  of  a  corpora- 
tion such  preference.  1847,  Hatter  of  Oretoa 
Ins.  Oo.,  8  Barb,  Oh.,  642. 

464.  Bat  if  one  of  them  is  indebted  to  the 
corporation,  he  can  have  his  salary  set  off 
against  that.    lb. 

465.  Stockholder.  The  person  to  be  pro- 
ceeded against  by  the  receiver,  for  the  balance 
due  on  the  stock  of  a  dissolved  corporation  (2 
Bm.  Stat,  469,  §  69),  is  the  person  in  whose 
name  the  stock  stands  on  the  books  of  the 
corporation,  as  absolute  owner,  though  he  has, 
in  fact,  transferred  it.  He  cannot  set  up  that 
he  holds  it  as  trustee  for  one  to  whom  he  has 
assigned  it  [2  Oow.,  770;  22  Wend.«  848; 
6  Hill,  628;  2  Wheat,  891;  2  Oonn^  579.] 
Supreme  Ot.,  Sp.  T.,  1848,  Mann  %.  Ourrie,  2 
Ba/fb.,  294. 

466.  A  aorety  for  the  corporation,  who 
pays  money  as  such  surety,  is  only  entitied  to 
come  in  ratably  with  the  other  creditors  of 
the  corporation.  Ohamofry,  1847,  Matter  of 
Groton  Ins.  Oo.,  2  Boftb.  Oh.,  860. 

467.  It  eeema,  that  it  would  be  otherwise  in 
the  case  of  a  surety  of  the  reoeiver,  or  a  pay- 
ment for  the  benefit  of  the  estate.    lb. 

46a  Stookholden  who  have  paid  for 
their  stock,  have  a  right  to  insist  that  the  re- 
ceiver shall  collect  the  unpaid  capital,  so  as  to 
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equalise  the  bnrden  of  the  loss.  Chancery^ 
18tl,  Hathan  «.  Whitlook,  9  Paige^  162 ;  af- 
fijmiiig  8.  C,  8  Edw.^  215. 

46d.  A  sabecrlber  is  not  exonerated  bj 
sobedtoting  a  worthless  secnrity  for  his  own 
obligation.    lb. 

470L  A  credit  of  a  wroo^Ail  dividend,  as 
pajment  of  a  call  npon  the  stock,  is  not  pay- 
meat  as  against  the  receiver  of  the  corpora- 
tion ;  nor  is  a  resolution  of  the  directors,  be- 
fore the  dissolntlon,  that  they  wonld  make  no 
farther  calls  npon  the  shares,  of  any  force. 
i.  F.  Chan,  Ct^  1846,  Sagory  v,  Dubois,  8 
Sixi^.  Ch.,  46e. 

471.  DIvide&d.  An  insurance  company 
dedared  a  dividend  out  of  a  clear  surplus,  car^ 
lied  il  to  profit  and  loss  on  their  books,  and 
otdered  cheoka  for  the  shares  of  the  stook- 
hottea  to  be  drawn  by  its  offioer  upon  a  bank 
in  which  its  deposits  were  kept ;  and  some 
time  after  the  day  when  the  dividend  was 
ptjaMe,  the  company  was  rendered  insolvent 
bj  a  great  fire.  SM^  that  the  fund  in  bank 
vas  equitably  appropriated  to  the  amount  of 
t&e  dividend,  and  that  the  stockholders  were 
estitled  to  it  as  against  creditors.  V.  Chan. 
GL,  1886,  Le  Boy  v.  Globe  Ins.  Go.,  2  Mw.^  657. 

472.  Otherwise,  it  ssems^  had  no  fund  been 
tppropnated.     Lowene  e.  Am.  Fire  Ins.  Oo., 

m.8iiltlniuaiieafoorpanition.  Though 
t  rsoeiver  has  been  appointed,  and  all  the  as- 
Mfis  aaaigiied  to  him,  if  the  corporation  is  still 
ii  bcuig,  a  salt  may  as  well  be  maintained  in 
the  name  of  the  corporation  as  in  that  of  the 
reeemr.  AiprMn«C?i(„  1844,  Bank  of  Lyons  «. 
DeomoB,  SiU  A  D.  JSupp,,  898. 

47A  Ite  answer  of  an  insolvent  ooipora- 
tioa  cannot  aiTect  the  decision  of  a  suit  brought 
to  recover  property  from  the  receiver.  Ohan- 
Mry,1841,  Davenport  e.  City  Bank  of  BuflPklo, 
dP«^«,  13. 

478.  Salt  by  receiver.  The  receiver  is  the 
proper  person  to  bring  a  suit  to  enforce  pay- 
owDt  of  a  debt  due  the  company,  in  a  case 
when  directors  or  stockholders  are  not  sought 
to  be  eliAi^ged*  Chancery^  1841,  {fathan  «. 
Whhkek,  9  Paige,  152;  affirming  S.  0.,  8 
A«.,  216. 

476L  The  receiver  may  sue  in  his  own  name, 
ss  Lndoisee,  a  note  indorsed  in  blank ;  and  in 
bis  hands  it  is  not  liable  to  a  set-off  of  a  snb- 
eeqneot  claim  against  the  bank.  Supreme  Ot., 
1899,  Haztnn  e.  Bishop,  8  Wetid.,  18. 


477.  Ekmrniary  application.  The  court  has 
no  power,  npon  a  summary  application,  to 
make  an  order  directing  stockholders  of  a  cor- 
poration to  pay  a  receiver,  appointed  in  a 
creditor's  suit,  moneys  due  on  the  stock,  to 
satisfy  the  debts  of  the  company.  Chancery^ 
1848,  Matter  of  Oan^oharie  &  Oatskill  R.  B. 
Oo.,  2-y:  F.  Z«^.  (?&«.,  199. 

478.  Reference.  If  the  receivers  disallow 
a  claim,  and  referees  are  appointed,  stockhold- 
ers have  a  right  to  insist  that  the  defence  be 
continued  so  long  as  the  receivers  are  of  opin- 
ion that  it  can  be  made  effectual  Chancery^ 
1888,  Attorney-General  «.  Life  &  Fire  Ins.  Oo., 
.^  Paige,  224. 

479.  Interest  Where  interest  is  recovera- 
ble, either  upon  the  express  agreement  of  the 
parties,  or  as  legal  damages  for  the  non-pay- 
ment of  the  debt  when  it  should  have  been  paid, 
the  creditors  are  all  entitled  to  participation  in 
the  distribution  of  the  ftmd,  ratably,  in  pro- 
portion to  the  amount  due  to  them,  respective- 
ly, for  principal  and  interest,  up  to  the  date  of 
the  assignment.  In  settling  the  tableau  of  dis- 
tribution, therefore,  the  interest  upon  those 
debts  which  bear  interest,  or  upon  which  it  is 
recoverable  as  damages,  upon  settled  legal  prin- 
ciples, should  be  computed  to  that  time;  and 
if  any  debts  are  not  then  due,  and  which  are 
not  upon  interest,  a  proper  discount  should  be 
made.  As  to  subsequent  interest,  if  the  debts 
are  not  paid  at  that  time,  and  a  fhnd  is  after- 
wards realized  by  the  assignee  more  than  suf- 
ficient to  pay  the  amount,  the  interest  on  all 
the  debts  subsequent  to  the  assignment  should 
be  paid,  ratably,  out  of  the  surplus.  Ohan- 
eery,  1886,  Matter  of  Murray,  6  Paige,  204. 

480.  Compromise.  A  receiver  may  be  al- 
lowed to  compromise  disputed  claims  against 
the  company,  or  to  submit  them  to  arbitration 
in  pursuance  of  the  statute,  and  the  court  will 
give  him  a  general  power  to  compromise. 
Chancery,  1847,  Matter  of  Oroton  Ins.  Oo.,  8 
Parh.  Ch.,  642. 

461.  Library  company.  A  corporation 
chartered  ^^for  the  promotion  of  intellectual 
and  moral  improvement,"  with  power  to  hold, 
among  other  things,  a  library,  is  an  ^^  incorpo- 
rated library  society,"  within  the  exception  of 
Bev.  Stat.,  art.  2,  tit  4,  ch.  8,  part  8.  F. 
Chan.  Ct.,  1840,  Matter  of  Brooklyn  Lyceum, 
8  EdAO.,  892. 

482i  Insurance  companies.  Section  69  of 
ch.  8,  part  8,  art.  8  of  the  Bevised  Statutes, 
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which  authorizes  a  receiver,  if  there  shall  be 
any  snm  remaining  due  upon  any  share  of 
stock  subscribed  to  any  such  corporation,  to 
proceed  and  recover  the  same  by  suit,  ^., 
only  applies  to  stock  corporations  and  not  to 
mutual  insurance  companies  where  there  are 
no  stockholders,  strictiy  speaking.  BvuprmM 
Ct.^  Sp.  T.y  1857,  Williams  «.  Lakey,  16  Raw. 
Fr,,  206. 

483.  Banking  a—ooiationfi.  Whether  the 
provisions  of  2  Rev.  6tat.,  461, — ^for  proceed- 
ings against  corporations  in  equity, — are  re- 
pealed as  to  banking  corporations, — Query? 
Ferry  «.  Bank  of  Central  New  Tork,  16  Eaw, 
Pr.,  446.    See  i^fra^  491. 

6.  Proceedings  to  er^orce  the  BeeponeibiUty 
of  Stockholden  in  Banhing  AssodtUione, 

484.  JnrifldiotioD.  Proceedings  to  charge 
the  stockholders  of  a  bank  with  the  debts  of 
the  corporation  (under  Lwiee  of  1849,  840,  ch. 
226 ;  same  stat.,  2  Ben.  8tat.^  5  ed.,  681),  com- 
mence with  the  order  of  reference  and  notice 
thereof  in  the  nature  of  process  to  the  stock- 
holders. The  referee^s  report  is  to  the  Su- 
preme Oonrt  at  special  term,  and  the  parties 
interested  have  a  right  to  appeal  to  the  gen- 
eral term.  These  proceedings  are  therefore 
had  before  a  court  of  general  jurisdiction,  and 
in  such  oases  jurisdiction  is  to  be  presumed 
until  the  contrary  appears.  [17  Wend.,  488.] 
Ct.  of  AppeaU^  1868,  Case  of  Empire  Oity 
Bank,  8  AUotW  Pr.,  192 ;  S.  0.,  18  K  Y.  (4 
Smith),  199;  reversing  S.  0.,  6  AUotW  Pr., 
886. 

485.  The  mere  fialliiTe  of  a  bank  to  pay 
a  debt  due  from  it  on  demand,  is  not  sufficient 
to  authorize  proceedings  to  be  taken  against 
it,  under  section  7  of  Laws  of  1849,  ch.  226. 
Supreme  OU,  Sp.  T.,  1867,  Oase  of  Mechan- 
ics' Bank  of  Williamsburgh,  6  Ahbotte'  Pr., 
874. 

488.  The  fS^t  of  refusal  to  pay,  continued 
after  the  ten  days  specified  in  the  act,  is  not 
conclusive  evidence  of  insolvency;  it  only 
shifts  the  burden  of  proof  from  the  applicant 
to  the  bank.    [17  Barb.,  809.]    lb. 

487.  Wherever  the  existence  of  a  good  de- 
fence to  the  demand  of  the  creditor  of  a  bank 
is  made  to  appear  on  proceedings  under  sec- 
tion 7  of  Laws  of  1849,  ch.  226,  the  proceed- 
ings taken  must  be  dismissed.    lb. 

48a  Where  the  demand  of  a  creditor  of  a 
bank  was  for  payment  of  a  sum  of  money  held 


by  the  bank,  but  claimed  from  them  also  bj 
third  parties, — Eeld,  that  the  bank  showed  a 
good  defence  to  the  claim,  within  the  mean* 
ing  of  the  statute,  and  that  the  titie  to  the 
fund  could  not  be  tried  in  the  proceedings 
against  the  bank.    lb. 

489.  Amidst  a  general  sospenaian  of  spe- 
cie payments  by  banks,  the  mere  &ct  of  sus- 
pension by  a  bank  of  circulation  is  not  proof 
of  insolvency.  Supreme  Ot.,  8p^  71,  1867, 
Livingston  «.  Bank  of  New  Tork,  6  AUbott^ 
Pr^  888. 

490.  Within  the  meaning  of  the  act  of 
1849,  a  bank  is  to  be  regarded  as  solvent, 
under  such  circumstances,  which  has  prop- 
erty enough  to  satisfy  all  its  liabilities.    lb, 

491.  The  provisions  of  2  Rev.  Stat,  464,. 
§§  89-47,  are  superseded  by  the  act  of  1819, 
as  to  all  cases  provided  for  by  the  latter  act. 
lb. 

492L  The  provisions  of  law  relative  to  pro- 
ceedings in  an  action  by  a  creditor  agaisst  a 
bank  of  circulation, — stated.    Ih. 

49a  Delay.  Section  28  of  the  act  of  1849 
provides  that  the  apportionment  may  be  sus- 
pended for  certain  cause,  not  exceeding  one 
year.  Section  18  provides  that  if,  In  the  opin- 
ion of  the  justice,  frurther  time  is  required,  he 
may  allow  it,  not  exceeding  ninety  days. 

Hold,  that  where  the  apportionment  was- 
snspended  for  a  year,  and  for  some  weeks  after 
the  expiration  of  the  year,  for  the  reason  that 
there  was  no  special  term  in  the  district  in 
session,  it  was  competent  for  the  Justice  at 
the  first  special  term  which  was  held,  to  order 
a  delay  for  the  whole  period  of  ninety  daya^ 
notwithstanding  the  delay  that  had  already 
occurred  in  waiting  for  a  special  term.  The 
provision,  it  seems,  is  merely  directory.  Ot^ 
qf  Appeals,  1868,  Oase  of  Empire  Oity  Bank, 
^AbboUe'Pr.,  192;  S.  0.,  UN.  Y.  {4Smith\ 
199 ;  affirming  S.  0.,  Supreme  Ct.,  Sp.  T.,  1857, 
6  Abbotts'  Pr.,  886;  and  overruling  8.  0.,  4 
Id.,  118. 

494.  The  act  of  April  5,  1849,  respecting 
examinations  into  the  solvency  of  banks,  in- 
tends a  rapid  and  summary  remedy ;  and  de- 
lay to  save  the  interests  of  the  stodcholders  is 
not  to  be  favored.  Supreme  CU,  Sp.  T.,  1855, 
Matter  of  Knickerbocker  Bank,  10  How.  iV., 
841. 

495.  Who  UaUa  The  person  who  was 
liable  as  a  stockholder  is  the  one  in  whose 
name  the  stock  stands  on  the  books  ef  the 
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bsnk,  although  in  fact  it  belonged  to  another 
person,  who  had  tnuuferred  it  to  the  person 
charged,  by  way  of  hypotheoation.  Ot.  cf 
Appeah^  1868,  Case  of  Empire  Oity  Bank,  8 
AJ^U£  Ft^  192 ;  S.  0.,  18  K  T.  (4  Smith), 
199 ;  affinmng  8.  O^  Sttpreme  Gt^  Sp.  71, 1867, 
«  Abiatti^  Fr.^  886  (8.  P.,  Eosevelt  t>.  Brown, 
11  jr.  T.  (1  Kern,},  148). 

496L  Whether  the  pledgor  is  also  liable  as 
eqoltable  owner, — Querff  t    lb, 

€97.  It  is  not  necessary  to  inquire  who 
were  stockholders  when  the  debts  were  con- 
tracted. Those  stockholders  are  liable  who 
were  snch  when  the  bank  fisdled,  whether  they 
were  60  or  not  when  the  debts  were  contract- 
ed,   Jb. 

49fi.  Stock  of  the  insolyent  bank  held  by 
aindiyidnal  in  trost  for  the  bank, — Eieldy  not 
thereby  extinguished,  but  valid  in  the  hands 
of  the  trustee,  so  as  to  rendef  him  liable,  as  a 
stockholder,  to  be  apportioned  therefor.    lb. 

499l  a  stockholder  cannot  resist  apportion- 
meDt  on  the  ground  that  he  became  such  by 
an  iBegBl  contract,  or  that  he  was  induced  to 
lecome  such  by  fraud  of  the  directors.    lb. 

SOOl  In  assessing  the  stockholders  of  an 
biNlTent  corporation,  in  proceeding  under 
the  act  of  1849,  married  women  who  hold 
stock  are  to  be  assessed  as  others.  Suprems 
Ct^  Sp.  T^  1869,  Matter  of  Reciprocity  Bank, 
17^«a.  iV.,  828. 

501.  IdabOity  of  officers.  In  proceed- 
ings under  the  act  of  1849,  it  is  not  necessary 
that  the  referee  should  ascertain  preliminarily 
whetker  the  officers  were  not  liable  under  the 
actofl869L  (ZotM  </l  852,  ch.  71,  §4.)  The 
latter  act  does  not  interfere  with  the  former. 
Stq^nme  OL^  Bp.  71,  1867,  Oase  of  the  Em- 
pire Qty  Bank,  6  AbboM  Fr.,  886 ;  affirmed, 
S.  C,  8  /i,  192 ;  8.  0.,  18  K  F.  (4  Smith), 
199. 

502.  RatevQoe.  It  is  no  objection  to  or- 
dering a  reference,  that  the  receiver  has  a 
large  amount  of  assets  not  disposed  ot  The 
judge  has  discretion  to  order  a  reference  to 
assess  the  stockholders,  before  directing;  sale 
oftbesssetk  BuprmneCt,  Sp.T.,lS69;}iAtr 
ter  <tf  Bedprocity  Bank,  17  Ebw.  Pr.,  828. 

S03L  It  SM0M,  that  in  proceedings  under 
that  aet|  the  referee  is  to  pass  on  and  deter- 
mine the  question  of  the  amount  of  the  debts 
to  be  paid,  as  well  as  that  of  what  parties 
are  to  pay  them.  The  receiver's  statement  is 
not  conclusive.     Oase  of  Empire  Oity  Bank,  8 


AUottf'  iV.,  192;  8.  0.,  18  JV.  7.  (4  Smith), 
199. 

504.  RaoeiTer'a  aoooont  A  want  of  par- 
ticularity in  respect  to  certain  debts  of  the 
bank,  in  the  account  presented  by  the  receiver 
and  referred  to  the  referee,  or  the  omission  of 
the  residence  of  some  of  the  stockholders  in 
the  list  of  stockholders,  does  not  affect  the 
jurisdiction  of  the  court  over  the  proceedings 
on  the  referee^s  report  based  on  that  account, 
nor  is  any  one  not  directly  affected  by  such 
defect  entitled  to  object.  SuprwM  Ot^  Sp.  T., 
1857,  Oase^f  Empire  Oity  Bank,  6  Abbottf 
iV.,  885;  affirmed,  8.  0.,  ^  Id.,  192;  8.  0., 
18i^.  r.  (4  i^itA),  199. 

605.  It  is  not  necessary  that  the  receiver 
should,  before  making  his  report,  distribute 
all  the  moneys  in  his  hands  among  the  cred- 
itors,   lb. 

506L  Set-off  A  stockholder  who  is  also  a 
creditor  cannot  of&et  his  claim,  against  his 
assessment  as  a  stockholder.  Ct.  qfAppwU^ 
1868,  Oase  of  Empire  Oity  Bank,  8  AhboU^ 
Pr.,  192 ;  8.  0.,  18  K  F.  (4  Smith),  199 ;  af- 
firming 8. 0.,  Supreme  Ot.,  Sp.  T.,  1867, 6  Ab- 
botts* iV.,  886 ;  and  see  Garrison  e.  Howe,  17 
H.  T.  (8  Smith),  468. 

507.  Mutual  credit  The  claim  of  a  bank 
on  a  note  made  by  a  depositor,  and  disoonnt- 
ed  by  the  bank,  but  not  due  till  after  the 
appointment  of  the  receiver,  and  the  claim  of 
the  depositor  for  the  balance  on  the  bank  to 
his  credit,  is  a  case  of  mutual  credit  within  2 
Rev.  8tat,  47,  §  86  [1  Atk.,  280 ;  8  T.  R,  607; 
4  Id.,  211;  18  Ves.,  66;  7  T.  R.,  878;  6 
Taunt.,  66;  8  Id.,  166;  1  Holt's  N.  P.,  408; 
8  Mees.  &  W.,  277 ;  6  Paige,  220],  and  the  lat- 
ter demand  may  be  set  off  in  the  receiver's 
action  for  the  former.  Supr&me  Ot.,  Sp.  T^ 
1867,  Jones  e.  Robinson,  2fLBarb.,  810. 

50&  Litigated  olaims.  Where  the  receiver 
reports  certain  claims  against  the  bank  as  dis- 
puted and  to  be  Ktigated,v  the  referee  should 
not  charge  them  upon  the  stockholders,  and  if 
he  does  so,  his  report  should  be  referred  back. 
Otherwise,  if,  even  after  confirmation  of  the 
report  of  apportionment,  the  litigation  is  de- 
termined by  establishing  the  olaims  as  valid. 
Ot.  of  Appeals,  1868,  Oase  of  Empire  Oity 
Bnuk,  S  Abbotts' Fr.,  192.    ' 

509.  Objection  to  assessment  8tock- 
holders  who  are  assessed  no  more  than  they 
would  be  if  the  referee  assessed  all  the  shareSi 
cannot  object  to  his  omission  to  assess  certain 
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shares.  Supreme  Ct,^  8p.  T.,  1859,  Matter  of 
Reciprocity  Bank,  17  Emo.  iV.,  823. 

As  to  Constitatlonal  provisioiis  respeotiiig 
oorporatioBs,  see  Ooottitutional  Law. 

As  to  Contraoti  made  on  behalf  of  ooipo- 
ratioBS,  see  Ck>NTRA0T8. 

As  to  Partioiilar  ooiponitloiis  and  corpo- 
rations of  particular  dassee,  see  the  following 
titles :  Albany  ;  BANxnr« ;  Bbooklth  ;  Btjv- 
FALO ;  BmLDiKO  Associations  ;  Sxprbss  Oom< 
PANixe;  FoRSi«N  Oobpobationb ;  Hudson; 
Insubangb  Ooxpanibs;  Jamaica;  Joint- 
Stock  Associations;  Kin«ston;  Manufao- 
ruBiNG  Oobpobations  ;  Mbdioal  Socixms; 
MoNXTXD  Oobpobations;    Municipal  Oob- 

PCMtATIONS;     NATieATION    OOMPANIBS;     KXW 

YobkOitt;  Plank-boap  OoifpANiNs;  Baxl- 
BOAD  Oobpobations;  Bbligious  Oobpoba- 
tions; Rochxbtbb:  Sbnxca  Falls;  Sovtr 
Hampton;    Sta«b  Oompanibs;    Stbaoi»b; 

TuBNPIBX  OOMPANIBS ;   WlLLXAMBBUBftH. 

As  to  the  powers  and  dnties  of  Reoaiven 
hi  general,  see  Bbcbitxb;  and  Inboltnnot. 


oosTa 

[Tldft  «rti«l«  toMti  of  eosts  la  aoltt  tB  Mvrti  of  notrd, 
both  At  Uw,  in  equity,  and  under  the  Code  of  Procedure, 
■0  te  Meonoemaibe  right  to  eoetiand  the  meenre  thereof 
between  perty  end  party.  Goets  In  tiP4oial  proo^MUnff-- 
meh  ae  eertiorarl,  mandemna.  Akl— depend  ao  mueh  upon 
«be  HtHMwf  leeniationi  of  eaeb  aoeh  prooeediSgi  lhaj(  tUj 
■re  not  treated  nere,  but  under  thoae  titiee  elaewhere.  8o, 
alio^  of  eoeta  fM^utUMtf  courU,  the  ifghts  of  the  atloni^ 
la  reepeot  to  the  coata  are  treated  under  Arobmsx  asd 
Gumrr.] 

I.  Gbnbbal  pbinoiplxs p.  166 

II.  PBOSBCmNa  AS  A  POOB  pbbson  . .      169 

III.  Stating  PBooBBDiNGe  till  pat- 

mbnt  op  costs  op  pobmbb  suit.  .     169 

IV.  Inobbasbd  costs  op  oppiobbs,  &c. 

1.  Dottble  eoiU,  under  the  retued 

laws 170 

2.  Increased  eosU,  under  Beo,  Stat,    171 
8.  Other  statutes 172 

y.  LlABILITT   OP   BZB0T7T0BS   AND    IS- 
TAXES  OP  DBOBASED  PBB80N8,  UN- 

DBB  2  Rev.  Stat.,  90 172 

VI.  Pbeobpt  to  collect  costs 176 

yn.  Oosts  in  actions  at  law. 

1.  Before  the  Betised  Statutes 177 

2.  Under  the  Bevised  Statutes, 

A.  Construction  of  the  statute  of 

costs  (2  Reo.  Stat.,  612-619). .     184 

B.  Liability  of  real  party  in  inter- 

est       187 


0.  liability  of  executors  and  ad- 

ministratoTB p.  188 

D.  Questions  of  title 18^ 

£.  Oosts  of  motions,  fto 190 

F.  Costs  of  circaity  referaooe,  Ac  192 

a.  Costs  of  now  trial 192 

H.  FeebiU 108 

1.  Witnessfees 194 

.     J.  Taxation 196 

K.  Collection  of  oosts 196 

ym.   OoSTS  in  BQIHTT. 

1.  In  general 197 

2.  Various  classes  qfsuUs 198 

8.  Various  elasses  ^parties 204 

4.  Dismissal 206 

5.  Varieusproeeedi'ngsintheeaiuse  207 

6.  Appeals 209 

7.  Services  qf  caunseUor  and  m- 

lieiter 210 

8.  Dtsbursemeints 214 

9.  Taoiation 215 

IX.  OOBTS    IN    CIYIL    AOnONS   (UNDBB 

THB  OoDB  OP  PsooBDina). 

1.  Inffenerai 216^ 

2.  Oosts  to  plaintiffs  qf  course  . . .  217 
8.  To  dqfendant^  qf  course 220 

4.  In  the  discretion  of  the  court .  •  221 

5.  Separate  defences 226 

6.  Bates  of  costs  allowed 224 

7.  Additional  allowances 282 

8.  Disbursements 288 

9.  Witness-fees 241 

10.  Feesofclerk 248 

11.  Motions 24S 

12.  Various  classes  <ifparHes  and 

actions 246 

18.  Various  proceedings 247 

14.  Application  of  the  profsisions 
of  the  Oode  to  suits  preeieusly 
pending 248 

I.  Gbnbral  Pkikgiplbb* 
1.  In  chanoery,  costs  do  not  depend  upon 
any  statute,  nor  do  they  absolutely  depend 
upon  the  event  of  a  cause.  They  depend 
upon  oonscienoe,  and  upon  a  fall  and  satis- 
factory view  and  determination  of  the  whole 
meri1§  of  a  case.  They  rest  in  sound  discre- 
tion, to  be  exercised  under  a  consideration  of 
all  ^e  circumstances.  Ohaneery^  1817,  East- 
burn  «.  Kirk,  2  Johns.  Oh.^  817. 

2L  The  Oourt  of  Ohanoery  has  the  exolusivo 
right  to  determine  questions  of  oosts  in  the 
suit  before  it,  and  an  action  at  law  cannot  be 
maintained  to  recover  expenses  incurred  in  de> 
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fcoding  ft  TexfttioD*  snit.    Supreme  Ot.^  1806, 
Leonard  tx  IVeeman,  OoL  S  0.  (7m.,  491. 

a  At  law.  The  right  to  oostB  Ib  purely 
statntory.  iSbprama  Ct,  1810,  Olark  «.  Dewey, 
5  JbfcM.,  261 ;  1816,  Waterman  e.  Yftn  Ben- 
aehottao,  18  7d,  425 ;  1887,  ^lekham  e.  Seely, 
18  ITjmL,  649 ;  1846,  Snperrisore  of  Onon- 
daga «.  BriggB,  8  Den^  178.  But  see  JPayn  e. 
LaasiDg,  10  Wemd^  607,  ^ere  it  is  held  other- 
vtte  of  intetioeatory  ooets  in  general,  citing  % 

4.  Rurty  in  the  wvong.  A  general  rale, 
^jpfioflbto  to  all  qnettio&s  of  ooets,  is,  that  the 
party  in  the  wrong  pays  costs.  Supreme  Ot^ 
1880,  Booth  e.  Smith,  5  Wend.,  107. 

4l  a  staMto  SQlhorizing  a  particohir  rioe- 
fihftpwllor  to  ^>point  appraisers  and  confirm 
tkair  report,  does  not  imply  a  power  to  Award 
\  thereoiL  Matter  of  the  Water  Oommis- 
.  8  EdM^  66. 

€L  The  pnmeion  of  the  act  of  1881  relstiye 
to  attMhinentB  against  absent  debtors,  dec, — 
malJBg  'tte  creditor  UftUe  for  all  fees  of  offl- 
oen»  and  for  all  ^  costs  and  expenses"  which 
the  other  party  has  Incorred,-— means  only 
oOdal  Hms  and  taxable  costs;  not  all  expen- 
ses which  may  be  inonrred.  Supreme  Ot, 
1814,  Potter  «.  Biohards,  10  Wend.,  607. 

7.  Wliaft  ooort  Where  a  statute  declares 
that  a  par^  shall  recover  costs,  it  means  the 
coats  i3i  the  court  where  the  action  is  pending, 
vdeas  it  be  otherwise  provided.  Supreme  Ot,, 
18S7,  Jadaon  e.  Leach,  7  (Jew:,  162.  Oompare 
Hasbnmek  e.  Schoonmaker,  9  Id,  692. 

8b  "Whait  attttnta  govema.  The  recovery 
of  eoafei  most  be  <y>atrolled,  as  to  items  and 
the  rate  of  oompensation,  by  the  statutes  in 
totoe  at  the  time  the  right  to  costs  acoraes,  or 
at  the  time  of  taxation.  It  is  competent  for 
the  Legfslatnre,  at  any  time  during  the  prog- 
ress of  a  aoit,  to  create  an  allowance  for  ser- 
vices Dot  before  provided  for,  and  to  increase 
or  diminish,  or  wholly  abolish,  snch  allowances 
as  existed  at  t&e  time  of  the  suit.  Supreme 
OL,  1846,  Bnpervisors  of  Onondaga  e.  Briggs, 
8  Den^  178.  To  the  same  effect  are  Van 
Valkenbnrgh  e.  Van  Alen,  1  ffew.  iV.,  86; 
Goodeoow  e.  Livingston,  1  Id,  282 ;  Taylor 
c.  Gardner,  4  Id,  67 ;  Holmes  e.  St  John,  4 
Id,  66.  See,  also,  Larmon  «.  Aiken,  4  Sill, 
591;  J&ip.  Becker,  4  Id,  618. 

A.  Both  the  right  and  the  amount  must  de- 
pend upon  tiie  legal  provisions  which  are  in 
force  when  a  judgment  is  obtained.    N,  T,  Su- 


perior Ot,  1862,  Bioh  e.  Husson,  1  Duer,  617; 
8.  0.,  11  N.  T.  Leg.  OU,,  119. 

10.  Deoiaion.  Where  a  decision  of  an  issue 
of  law  is  made  with  costs,  the  costs  are  to  be 
taxed  by  the  law  in  fbrce  when  the  decision 
was  made.  [8  Den.,  178 ;  14  How.  Pr.,  270 ; 
6  Abbotts^  Pr.,  14.]  Supreme  Ot.,  Ohamhen, 
1857,  Orary  e.  Norwood,  6  AhlotW  Pr.,  219. 

U.  De&nlt  On  entering  judgment  by  de 
fault,  costs  are  taxable  under  the  statutes  in 
force  at  the  time  of  the  taxation,  that  being 
the  time  when  the  right  accrues.  Supreme 
Ot.,  8p.  T.,  1867,  Steward  «.  Lamoreauz,  5 
AlibaM  Pr.,  14. 

12.  The  defendant  had  the  complaint  dis- 
missed at  circuit  for  the  Mlure  of  the  plaintiff 
to  move  on  tiie  trial.  The  plaintiff  obtained 
a  stay  of  proceedings,  and  moved  to  open  the 
default;  but  his  motion  was  denied.  Meld, 
that  the  costs  must  be  taxed  according  to  the 
law  as  it  stood  before  the  motion ;  for  the  action 
had  then  been  disposed  of.  Supreme  Ot,  Sp. 
T.,  1887,  Huber  t.  Lockwood,  16  Eote.  Pr.,  74. 

13.  Referee'a  report  In  the  taxation  of 
costs,  it  is  the  duty  of  the  clerk  to  look  only 
to  Che  law  as  it  stands  at  the  time  he  is  called 
to  act  He  has  no  power  to  act  under  re- 
pealed or  suspended  provisions.  [8  Den.,  178.] 
In  taxing  costs  upon  entering  judgment  upon 
the  report  of  a  referee,  the  costs  are  not  to  be 
a^ttsted  as  of  the  time  of  the  signing  and  de- 
livery of  the  report,  where  the  law  at  that 
date  has  been  since  amended ;  but  as  of  the 
date  of  the  filing  of  the  report  and  the  taxa- 
tion, where  they  are  both  subsequent  to  the 
amendment  [4  How.  Pr.,  178 ;  1  Duer,  618 ; 
4. Wend.,  210.]  Supreme  Ot.,  Sjf^.  71,  1867, 
Torry  e.  Hadley,  14  ffoie.  Pr.,  867. 

14.  The  costs  are  to  be  taxed  according  to 
the  law  in  force  at  the  time  of  the  determi- 
nation,— i.  e.,  the  final  decision  authorizing  a 
judgment  In  the  case  of  a  trial  by  the  court, 
it  is  the  making  and  filing  of  the  decision — in 
the  case  of  a  referee,  it  is  the  making  and  de- 
livery of  the  report — which  stands  as  the  de- 
cision of  the  court  When  the  report  is  made, 
the  action  is  terminated — the  right  to  a  judg- 
ment and  costs  is  affixed.  So  held,  where  the 
report  was  made  irfter  the  alteration  of  the 
statute.  Supreme  Ot.,  Sp.  T.,  1867,  Hunt  e. 
Middlebrook,  14  Hov).  Pr.,  800. 

I  15.  Verdict  A  party  is  entitied  to  have 
'  his  costs  adjusted  according  to  the  Oode  as  it 
I  existed  at  the  time  of  the  verdict,  as  respects 
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all  items  prior  to  that  date.  The  "  recovery," 
which  gives  the  right  to  costs,  mentioned  in 
the  statute,  means  the  ^^  verdict,"  and  not  the 
judgment.  Jf,  T,  Superior  Oty  1857,  Moore 
t>.  Westervelt,  14  Eaw.  Fr^  279 ;  Supreme  Ct,^ 
Sp.  r.,  1858,  Burnett  «.  Westfall,  15  /<2.,  430. 

16.  The  right  of  a  plaintiff  to  an  extra  al- 
lowance, in  a  difficult  or  extraordinary  case, 
is  perfect  at  the  time  when  a  verdict  is  ren- 
dered in  his  favor,  although  the  ctmount  of 
such  allowance  may  not  b^  determined  until 
afterwards.  [8  Den.,  178;  4  How.  Pr.,  178; 
2  0odeB.,  46;  2  Id.,  47;  8How.  Pr.,  8;  15 
Id.,  74;  15  Id.,  90 ;  5  Abbotts'  Pr.,  219.]  IT. 
T.  Oom,  PI,  1858,  Oook  v.  N.  Y.  Floating  Dry 
Dock  Co.,  1  Hat,  556. 

17.  Rules.  On  a  motion  made  under  the 
new  rules,  on  an  irregularity  which  occurred 
under  the  old  rules,  costs  of  the  motion  ao- 
oording  to  the  old  rules  were  allowed,  Olute 
«.  Parker,  1  How.  Fr,,  229. 

la  Chan^ofpniotioeaxiexoiiM.  Beoent 
change  in  the  practice,  which  the  respondent 
could  not  be  expected  to  be  acquainted  with, — 
Hdd,  an  excuse  for  not  consenting  to  a  dismis- 
sal of  the  appeal  which  that  change  required, 
80  that  he  was  not  chargeable  with  costs  for  re- 
fusing. Ct.  of  Appeals,  1852,  Porter  v,  Jones, 
7  How,  Fr.,  192. 

19.  Ab  between  attorney  and  oUen^  costs 
are  to  be  taxed  according  to  the  fee-bills  exist- 
ing when  the  several  services  were  rendered. 
K  Y,  Superior  Ct,  1847,  Brooklyn  Bank  «. 
Willoughby,  1  Sandf,,  669. 

20.  The  settlement  by  the  party  of  the 
debt  without  noticing  the  costs,  leaves  the 
costs  to  be  borne  by  each  party.  SupretM 
Gt,,  1808,  Watson  v.  Depeyster,  1  OaL,  66; 
S.  0.,  Col  A  G.  Cos.,  166;  1810,  Johnston  «. 
Brannan,  5  Johns.,  268. 

21.  If  a  suit  is  compromised  or  settled  with- 
out any  agreement  as  to  costs,  each  party  must 
bear  his  own.  Ghancery,  1881,  Stewart  o. 
Ellice,  2  Faige,  604. 

22.  Notwithstanding  the  plaintiff  has  set- 
tled with  the  defendant  in  the  original  cause, 
the  action  may  proceed,  if  costs  are  not  paid. 
Supreme  Gt.,  1800,  Grove  v.  Campbell,  Got,  A 
G.  Gas,,  115. 

23.  Stipulation  oanles  ooeta.  Where  judg- 
ment is  rendered  for  the  plaintiff  for  an  amount 
fixed  by  stipulation  between  the  parties,  the 
plaintiff  is  entitled  to  costs  in  addition  thereto, 
although  they  are  not  mentioned  in  the  stipu- 


lation. Costs  follow  as  a  matter  of  eonzae, 
unless  the  stipulation  provide  othwwiae.  IT, 
T.  Gom,  Fl.,  1856,  Wing  «.  K  Y.  A;  Erie  R. 
B.  Co.,  1  Hilt,  285. 

24.  A  promiae  by  Kparty  to  a  suit,  to  pay 
the  bill  of  costs  as  taxed,  is  not  void  for  want 
of  consideration.  Supreme  Gt,  1818,  Warner 
«.  Booge,  15  Johns.,  288. 

25.  Xteoovering  back.  Though  it  belongs 
only  to  the  court  in  which  the  action  is  had  to 
award  costs,  costs  wrongftdly  exacted  by  an 
officer  may  be  recovered  back  in  any  other 
court  Supreme  Gt,  1812,  Clinton  e.  Strong^ 
9  Johns.,  870. 

n.  Pbosscutino  as  ▲  POOB  PSBSOV. 

26.  In  what  cases  poor  persons,  unable  to  sue, 
may  obtain  leave  to  prosecute  without  coeta, 
&0. ;  and  proceedings  thereon.  2  Av.  SlaL,  444« 
§§1-6. 

27.  Application  for  leave  to  sue  in  forma 
pavperis,  not  to  be  encouraged.  lanard  e. 
Caseaux,  1  Faigey  89 ;  Brown  «.  Story,  1  /J., 
588. 

2a  A  wile  may  be  permitted  to  file  a  bill 
for  a  separation,  by  her  next  friend,  as  a  poor 
person,  but  the  court  will  first  ascertain,  by 
the  report  of  the  master,  that  she  has  reason- 
able grounds  for  such  a  prooeedingi  Chan' 
eery,  1882,  Bobertson  v.  Bobertaon,  8  Faigs, 
887. 

29.  Delay.  An  application  of  an  in£uit 
plaintiff  for  leave  to  prosecute  in  forma  pau"' 
peris  denied,  on  the  ground  of  a  delay  of  otm* 
a  year  in  making  it.  Florence  «.  Bulkley,  1 
Ihier,  705 ;  8.  C,  12  H.  Y.  Leg.  Ohs.,  28. 

30.  ICotlon  for  leave,  made  after  aoit 
brought,  must  be  on  notice.  Supreme  Ot, 
1648,  Thomas  v.  Wilson,  6  HiU,  257;  Sp.  71, 
1857,  Ostrander  v.  Harper,  14  How.  Ft.,  16 ; 
and  see  Isnard  v.  Cazeaux,  1  Faige,  89. 

31.  Brror.  The  statute  does  not  extend  to 
writs  of  error.  Supreme  Gt,  1842,  Moore  e. 
Cooley,  2  Hill,  412 ;  1845,  McDonald  «.  Bank 
for  Savings,  2  How.  Fr.,  85.  Nor  to  appeals. 
Sp.  T,,  1857,  Ostrander  «.  Harper,  14  Id.,  16. 

32.  One  of  several  plainti&  cannot  have 
leave.  Supreme  Gt,  Sp.  T.,  1857,  Ostrander  e. 
Harper,  14  How.  Ft.,  16. 

33.  As  to  whether  a  non-reaident  or  a  de- 
fendant can  have  such  leave.  Thomas  «.  Wil- 
*on,  6  Hill,  257 ;  Brown  e.  Story,  1  Faige,  588, 

34.  One  la  not  OEonaed  from  paying  ooets 
I )  .ready  accrued.    [MaseL,  68;  2  Brown's  Ch. 
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Gml,  973.]     Ohanemy,  1829,  Brown  v.  Story, 
1  Fmg$,  588. 

3&  IntariociitQKy  costs.  A  plaintiff  suing 
v^ffrmapaiup^ntj  is  not  liable  for  interlocu- 
tory eoste  until  ke  is  dispaupered,  which  may 
be  octeed  for  improper  condnct  or  nnneces- 
sarydeky.  iAfpfwna  (7&,  1889,  Steele  «.  Mott, 
ao  WM^  679. 

X,  Oosfei  on  recovery.  Where  one  sues 
my^fiMs  jwtip#rM  and  recovers,  his  costs  are 
in  the  discretion  of  the  court  Chancery^ 
1817,  WiHiams  9.  Wilkins,  8  Johnt,  Oh.,  65. 
*  87.  Aoomplainant  Baing«n/(>r9iMipi»tff>0Hb 
viD  not  be  allowed  costs  of  overmling  an  in- 
ftnnsl  plea,  if  the  defence  be  finally  estab- 
htbad,  Okmncmyy  1882,  Bolton  v.  Gardner,  8 
A^878. 

HL   SrATiNe  Pboceedings  till  Pat- 
MKHT  OF  Costs  of  Formeb  Suit. 


aa  Applioaftioi:^  -^lan  made.  On  appli- 
eaSioiL  St  any  time  before  trial,  the  plaintiff's 
Rot  will  be  stayed  until  payment  of  costs  of  a 
BQsnit  in  a  former  action  against  the  defend- 
wat  for  the  same  cause.  Supreme  Ot.^  1800, 
Cayler  e.  Yanderwerk,  1  Johm.  Oat.,  247;  S. 
C^CelSO.  Oaa.,  98. 

38l^  motion  to  stay  proceedings  till  pay- 
mest  of  costs  of  former  suit,  may  be  made  at 
iny  time  while  the  cause  is  litigating.  JSfu^ 
rem  Ct^  1824,  Jackson  «.  Miller,  8  Oom.,  57. 

4a  y/nmn  the  plaintur  does  not  proceed 
vBolloHBly,  and  defendant  prevents  unrea- 
eonabky  the  progress  of  the  first  suit,  the  pro- 
ceedings will  not  be  stayed.  Sv/preme  Ot,, 
1824,  LewTcnce  v,  Dickenson,  2  Oow,,  580. 

42.  Xnqxisanment  on  execution  in  the  for- 
mer sidt  is  equivalent  to  payment.  [1  Oow., 
56.]  Supreme  Ot^  1880,  Wyokoff  e.  Eaton, 
4  Wemd^  208. 

4&  Piffaienl  comt.  The  court  will  stay 
proceedings  in  the  second  action  until  pay- 
DiflDt  of  costs  of  the  first,  although  the  first 
was  brought,  or  had  been  pending,  in  an- 
other oonrt  Supreme  OL,  1821,  Perkins  e. 
Hinman,  19  Johne.,  287;  1824,  Exp.  Stone,  8 
aw.,880. 

4&  Chanoery.  A  court  of  law  will  not 
stay  proceedings  until  payment  of  costs  of  a 
former  suit  in  chancery.  Supreme  Ot,,  1821, 
Stebbins  s.  Grant,  19  Johne,,  196. 

44.  Fsdoral  cout.  The  court  ordered  a 
itaj,  althon^  the  former  suit  was  in  a  court 


of  the  United  States.    Jackson  «.  Carpenter, 
8  Ogw,,  22. 

45.  Same  parties.  In  ejectment,  when 
neither  of  the  lessors  in  the  former  suit  are 
named  in  the  second,  nor  any  one  claiming 
under  them,  and  the  lessor  goes  for  a  distinct 
portion  of  the  premises  from  that  claimed  in 
the  former  suit,  the  court  will  not  stay  his 
proceedings  till  payment  of  the  costs  of  the 
former  suit,  although  he  claims  under  the 
same  title.  Supreme  Ot,  1828,  Jackson  e. 
Olark,  1  (7<H0.,  140. 

46.  The  &ct  that  some  of  the  defendants  are 
new  parties,  does  not  take  the  case  out  of  the 
operation  of  the  general  rule.  Supreme  Ot.^ 
1844,  Kentish  e.  Tatham,  6  Bill,  872. 

47.  Next  friend.  The  court  will  order  such 
stay,  though  the  action  was  by  an  infant,  by  a 
different  next  friend  from  the  one  in  the  for- 
mer suit  Supreme  Ct,,  1882,  Taylor  «.  Yan- 
dervoort,  9  W&nd.,  449. 

48.  Same  titia  Where  the  same  title  to 
the  same  premises  is  drawn  in  question  in  the 
second  suit,  between  parties  or  privies  to  the 
first,  the  court  will  order  a  payment  of  the 
costs  of  the  first  suit  before  they  will  suffer 
the  second  to  proceed.  Supreme  Ot.,  1828, 
Jackson  9.  Edwards,  1  (7oto.,  188. 

49.  The  rule  that  where  the  same  title  to 
the  same  premises  is  drawn  in  question  in  a 
second  suit,  between  parties  or  privies  to  the 
first,  the  court  will  order  the  costs  of  the  first 
suit  to  be  paid  before  it  wiD  suffer  the  second 
suit  to  proceed,  does  not  apply  to  a  suit  brought 
by  A.,  B.,  and  0.,  heirs  at  law,  to  recover 
premises  of  their  ancestor,  while  a  Judgment 
for  costs  upon  dismissal  of  the  complaint  of 
A.,  in  a  former  action  to  recover  his  one- 
third,  is  unpaid.  Such  second  suit  is  not  to 
be  regarded  as  between  the  same  parties  or 
their  privies,  nor  are  the  premises  to  be  re- 
garded as  the  same.  Supreme  Ot,  Sp,  71, 1856, 
Ten  Broeck  e.  Reynolds,  18  How.  Fr.,  462. 

50.  Stipulation  to  abide  event  Where 
plaintiff  had  a  verdict  in  two  actions  of  eject- 
ment, other  actions  being,  by  stipulation,  to 
abide  the  event,  and  the  judgments  in  the  for- 
mer were  reversed  on  error,  the  causes  were 
stayed  until  payment  of  the  costs  in  error. 
But  other  causes,  which  had  not  been  stipu- 
lated to  abide  the  event,  the  court  refused  to 
stay.    Jackson  «.  Schauber,  4  Wend.,  216. 

51.  Interlooatoiy  costs.  A  suit  will  not 
be  stayed  until  payment  of  the  costs  of  an  in- 
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terlooutory  order  in  the  same  suit.    3upr0rM 
Ot.y  1829,  Pinney  «.  Johnson,  2  Wend,^  688. 

53.  Seoood  appeaL  Wh^  a  former  ap- 
peal of  the  case  had  been  dismissed  vith  costs, 
and  the  costs  had  not  been  paid,  a  second  i^ 
peal  was  stayed  until  the  costs  of  the  former 
appeal  shoold  be  paid.  Ot  <^Appedl$  (1860  ?}, 
Dresser  v.  Brooks,  5  Bbie,  Pr,,  75. 

IV.  Ikcbbabkd  jPostb  09  OvmCKBSy  &c. 
1.  Double  Co$t8j  under  the  Beviaed  Zwjoe. 

53.  Raoovwy  of  less  tban  $50.  Where 
an  officer  is  sned,  and  plaintiff  recovers  leas 
than  $50  damages,  the  defendant  is  entitled  to 
single  costs  only.    Supreme  Oty  1821,  Nichols 

V.  Ketcham,  IO/o&tw.,  167. 

54.  A  oa-defttodant  of  the  offloer,  who  is 
merely  charged  with  malioioosly  proseonting 
the  warrant  issued  by  the  officer,  is  not  en- 
titled to  double  costs.  Supreme  Ot^  1810, 
Bow  «.  Sherwood,  6  Johns.^  109. 

55.  What  is  mialiiaaanre.  When,  in  doing 
an  act  within  the  limits  of  his  authority,  the 
officer  exercises  that  authority  improperly,  or 
abuses  the  confidence  reposed  in  him  by  law, 
the  statute  extends  to  such  cases.  [15  Johns., 
269.]  Supreme  Ct^  1822,  Gibbs  d.  Bull,  20 
Johne^  212. 

56.  Non-feaaanoa  An  action  on  the  case 
for  neglect  of  official  duty, — Held^  an  action 
for  non-feasance,  so  that  defendant  was  en- 
titled to  single  costs  only,  under  the  statute. 
N.  T.  Superior  Ot.^  1828,  Warner  «.  Lownds, 
1  EdO,  224. 

57.  JiiBtloe*a  court  A  public  officer,  sued 
as  such  in  a  jnstioe^s  court,  and  successfully 
defending,  is  entitled  to  double  costs,  notwith- 
standing the  double  costs  exceed  the  limit  of 
costs  which  the  court  may  give  in  other  cases. 
Supreme  (7^.,4828,  Wales  v.  Hart,  2  Cow,^  426; 
1888,  Fuller  «.  Wilcox,  19  Wend,,  851. 

5a  The  act  of  1820,  ch.  182,  §  2,  giving  cer- 
tain school-officers  double  costs,  where  they 
succeed  in  an  action  brought  against  them 
for  or  concerning  any  matter  or  thing  done 
by  virtue  of  their  office,  includes  only  actions 
for  misfeasance,  and  not  actions  for  mere  non- 
performance of  contract.  [8  M.  ds  S.,  181.] 
Supreme  Ot,^  1824,  Pktt  «.  Osborn,  2  Oow.^ 
527. 

59.  Nonaiilt  When  the  officer,  defendant, 
moves  for  judgment  as  in  case  of  nonsuit,  and 
compels  plaintiff  to  stipulate  to  proceed,  he  is 


not  entitied  to  double  costs.     Supreme  CfL^ 
1808,  Talcot  v.  Woodruff;  8  Johne^  448. 

GO.  Demurrer.  The  statute  awarding  doa- 
ble costs  is  penal,  and  not  to  be  extended  by 
construction  to  give  them  on  judgment  oo 
demurrer.  Supreme  Ot,^  1809,  Stone  «.  Wooda, 
5  Johns.,  182.  FoUowed,  1812,  Wait  «.  Du- 
rand,  9  Id,,  254;  1822,  Gibbs  «.  Bull,  20 /d,  212. 

61.  Replevin.  An  officer,  sued  for  his  acta 
as  such,  in  replevin,  is  not,  under  1  Bev.  L.  of 
1818, 155,  entitied  to  double  costs  on  succeed- 
ing. Supreme  Ct^  1828,  Orummer  «.  Hufi;  1 
FefuZ.,24. 

62.  Certiorari.  The  statute  (1  Bee,  L.  ttf 
1818, 165,  §  1)  giving  the  sheriff  Ac.,  double 
costs,  does  not  apply  on  certiorari.  Supreme 
Ot,  1824,  Olute  «.  Van  Slyck,  8  Oow^  17. 

63.  Two  iflsnea  Where  the  sheriff  is  sued 
for  a  misfeasance  in  office,— «.  ^.,  for  taking 
insufficient  securities, — and  has  judgment,  both 
on  an  issue  of  fSact  and  an  issue  of  law,  he  is 
entitied  to  single  costs  on  tiie  fonner,  and 
double  costs  on  the  latter.  Supreew  Ot.^  1829, 
Gibbs  V.  Bull,  20  Johve.,  212. 

Gft.  Bepaxate  pleaa.  Where  an  officer  and 
others  put  in  separate  pleas  by  the  same  attor. 
ney,  and  had  judgment,  the  officer  was  allowed 
a  full  bill  of  costs  doubled,  and  the  others  te 
single  costs  for  all  items  not  allowed  to  the 
officer.    Lawrence  v.  Titus,  1  EaU,  421. 

65.  Interloontory  prooeedingB.  Thepro* 
visions  of  1  Bev.  L.  of  1818, 155,  do  not  give 
double  costs  on  ftn^2oou^ofy  proceedings.  Sti- 
preme  Ot,  1880,  Bider  v.  Hubbell,  4  Wead^  201. 

66.  Joint  plea.  An  officer  who  would  be 
entitled  to  double  costs,  forfeits  his  right,  if  he 
joins  in  a  plea  with  a  co-defendant  who  could 
not  have  double  costs.  Supreme  Ot,,  1828, 
Wales  «.  Hart,  2  Cow.,  426;  1880,  Merrill  «. 
Near,  5  Wend.,  287;  and  see  Bradley  «.  Powenc, 
7  Cow,,  880. 

67.  Application.  The  regular  mode  to  en- 
title a  defendant,  sued  as  sheri^  to  his  double 
costs,  is  to  obtain  a  certificate  from  the  judge 
who  tried  the  cause,  and  not  by  suggestion. 
Supreme  €U,  1800,  Annin  «.  Biohardson,  8 
Johne.  Oae.,  2  ed.,  489. 

6a  Doable  ooata  belong  tp  the  party. 
The  provision  of  1  Bev.  L.  of  1818, 166,— giv- 
ing  double  costs  to  certain  officers, — ^is  for  tiie 
protection  of  the  officers,  not  for  the  benefit  of 
their  attorneys,  and  single  costs  are  still  the 
measure  of  the  attorney's  compensation  in  ac- 
tions in  which  the  officer  recovers  double 
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«MliL*  C%.  q/*  Bnron,  1880,  HeFurland  «. 
Gbftrr,  6  Wend.^  297  (affirming  a  0^  8  Oow.^ 
168^  idiii«»  however,  a  oontrary  view  of  this 
qnMttDO  was  taken). 

69L-*OTlil»lttdMnnftQr.  Where  an  <^Bcer 
is  foed,  and  a  par^  to  the  suit,  under  whoee 
-pnten  the  efficer  aoted^  aasmnea  the  defence 
and  iafemnifiea  the  officer,  snoh  party  is  en- 
mied  to  the  double  costs.  Ot.<if&r<n'B,l6&0y 
JCeFaiknd  e.  Cnury,  6  WmuL^  297;  affirming 
8  Ofm^  263.  Followed,  Sii>reme  Ot^  1846, 
Wheeler  V.  MeFarland,  2  J)m^  188. 

%.  Inoreated  Costs^  under  the  Benised  Statutes, 

70.  "Wliaii  allowed.  Upon  Judgment,  in  any 
prooeediBg,  in  &Tor  of  a  defendant,  in  aottons,  1. 
agalart  public  offioere,  Ac.,  for  act  done  by  vhtue 
et  oAce,  or  omiSBion  of  official  duty ;  2,  against 
other  peraons  acting  in  their  aid,  &c. ;  8,  against 
■ay  penona  for  doing  any  act  by  authori^  of  a 
stetote  of  the  State— defendant  is  entiaed  to 
tuedooeti  and  ene4uiif  hi  addition.  2Reo,8m., 
817,  §24. 

7J.  S^graa  <d  boI^ml  The  right  to  donble 
oosta  eannot  depend  on  the  form  of  the  action, 
viicre  the  suit  ia  brought  to  charge  on  officer 
for  an  omiaeioB  of  official  duty  (2  Se9,  8tat,^ 
€17,  §  24).  Thus,  whether  the  action  against 
the  ahfliiff  be  aBsumpsit,  or  case,  the  sheriff  if 
he  enoceeds,  is  entitled  to  double  ooets.  jSm- 
rreme  Ci,^  1845,  Shepard  e.  Hoit,t  7  EiU,  198. 

V2.  2  Rot.  Stat,  617,  §  24,  giree  increased 
eosti  in  replevin  as  well  as  other  actions. 
ApnsHM  Ct.^  ;1841,  Waring  e.  Adcer,  1  HUl, 
678. 

79^  An  iafomalian  in  the  nature  of  a  qy» 
■arrwitp,  brought  against  an  officer  to  try  his 
title  to  the  office,  is  not  a  proceeding  for  an 
act  done  by  virtue  of  his  office,  within  2  Rev. 
Stat,  617,  S  24,  giving  double  coets.  Supreme 
GLy  1888,  People  e.  Adams,  9  Wend.,  464. 

71.  On  aso<tona>  *o.  The  statute  does  not 
extend  to  ooets  upon  special  motions  in  the 
progress  of  the  cause.  Supreme  Ot.,  1880, 
Bider  e.  Hubbell,  4  Wend^  201 ;  1841,  Waring 
f.  Acker,  1  Hill,  678. 

75,  In  an  action  against  a  public  officer,  if 
a  favor  is  granted  by  the  court  to  the  other 
party,  ^'on  payment  of  costs,*'  single  costs  are 
intended.  Sv^rwne  Ot.,  Sp.  T.,  1852,  Sarato- 
ga A  Washington  B.  R.  Co.  v.  McOoy,  7  ffmo. 
iV.,190. 


*  This  principle  is  declared  by  the  Bevised  Stat- 
ntea.    8  JSfV.  .Skorf.,  617,  $  85. 
t  Approved,  Hnrdook  «.  Alkin,  89  Sorb.,  59. 


7€w  — on  report  of  refereea.  Double  costs 
are  not  to  be  allowed  upon  the  r^[>ort  of  ref> 
erees.  The  statute  only  allows  them  upon 
verdict,  demurrer,  nonsuit,  non-pros.,  or  dis- 
oontinuanoe.  \2  Bev.  Stat,  617,  §  25;  19 
Wend.,  225.]  Supreme  Ct^  Sp.  Z,  1850, 
Oalkins  e.  Williams,  5  Hotjo.  JPr^  898. 

77.  The  ooOeotor  of  a  aohool-diitrlot  ie 
an  officer,  within  the  statute  saving  officers 
sued  for  official  acts  double  coets.  Supreme 
Ot^  1882,  Beynolds  e.  Moore,  9  WetvL,  85. 

78.  A  oooatable  saed  In  a  jnatftoe'a  oonrt 
fbr  an  official  act,  is  entitled  to  donble  costs, 
if  successful.  [2  Oow.,  425.]  Supreme  Ot., 
1885,  Jones  e.  Gray,  18  TTim^.,  280;  and  see 
Pktte.Sherry,  7/(r.,  286. 

79.  A  soxzogate  sued  for  an  alleged  viok- 
tion  of  duty,  in  not  paying  over  money  re- 
ceived by  him  as  surrogate,  is  entitled  to  re- 
cover the  amount  of  his  taxed  eosts  and  one- 
half  thereof  in  addition  (2  Bee.  Stat.,  617,  i 
24).  Supreme  Ot.,  1845,  Burhana  e.  Blanoh- 
ard,  1  Den.,  626. 

aa  Jndpaant  on  -wiuile  reooid  neoaaaa 
ly.  In  order  to  entitle  an  offioer  to  double 
costs,  he  must  have  judgment  on  the  whole 
recoid.  Supreme  Ot.,  1884,  Seymour  e.  Bil- 
lings, 12  Wend.,  285. 

81.  Ob  enror.  The  statute  (2  Seio.  Stat., 
617,  %  24)  gives  double  coats  to  public  officers 
on  writs  of  error,  as  well  as  in  the  court  of 
original  Jurisdiction.  Ot.  qf  Appeaie,  1848, 
Burkle  e.  Luce,  1  K  T.  (1  OemeL),  289;  S.  0., 
8  Bime.  iV.,  286.  Otherwise,  where  the  offi- 
cer is  plain^jgl'  in  error.  St^preme  Ot.,  1848^ 
Bockstader  e.  Sammons,  4  BUI,  546. 

82L  !br^ble  ooata.  Under  the  Bevised  Stat- 
utes treble  ooets  mean  single  ooets  and  seventy- 
five  per  cent,  thereof  added  thereto.  Supreme 
Ot,  1882,  Patchin  e.  Parkhurst,  9  Wend.,  448. 

83.  Doable  ooeti  not  npealed.  The  pro- 
visions <^  2  Bev.  Stat.  (612,  pt.  8,  ch.  10,  tit. 
1) — giving  double  costs  in  actions  against  pub- 
lic officers  in  certain  cases — are  not  repealed 
by  tiie  Oode.  It  is  only  those  provisions  of 
the  Bevised  Statutes  which  establish  or  regu- 
late the  costs  or  fees  of  attorneys,  si^oitors, 
and  counsel,  that  are  expressly  repealed  by 
the  Oode,  and  those  provisions  are  mostly  at 
least,  if  not  all  of  them,  in  title  8  of  chapter 
10.  The  Oode  does  not  profess  to  abrogate 
the  other  provisions  of  that  chapter,  and  there- 
fore does  not  do  so,  except  so  far  sa  it  may  be 
inconsistent  with  them.    The  fact  that  the 
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Code  makes  afBnnatire  provision  for  ooets  ia 
tiases  generallj,  is  not  inoonsistent  with  these 
provisions,  and  there  is  the  same  reason  now 
for  double  costs  in  these  cases,  for  the  protec- 
tion of  public  officers,  that  there  formerly  was. 
Ot.  o/Appedlty  1858,  Bartle  «.  Gilman,  18  K  F. 
(4  Smith),  260 ;  8.  0.,  17  ffow.  iV.,  1. 

M.  The  previons  conflicting  cases  on  this 
inestion  are  as  follows : 

AvFiBicATiTE. — ^Hallenbeck  v.  Miller,  4  Roto. 
iV.,  289;  S.  0.,  2  Code  £.,  115;  Mnrray  «. 
Haskins,  4  Ebw,  iV.,  268 ;  Van  Rensselaer  «. 
Eidd,  5  Id.,  242;  Nestle  v.  Jones,  6  Id.,  172; 
Piatt «.  Willson,  9  Id,,  875 ;  Moore  «.  Wester- 
▼elt,  8  i&fR4/:,762;  Bagner  «.  Jones,  1  Cods 
R.,  K  8.,  284. 

NsoATivB.— Ohadwick  «.  Brother,  4  Eofo, 
Ft,,  288;  Oalkins  9.  Williams,  5  Id.,  898; 
Barber  e.  Orossett,  6  /<:i^.,  45 ;  Tilloa  e.  Sparks, 
9  Id,,  466 ;  Westervelt «.  Nelson,  8  -flr.  F.  Leg. 
OU,,  178. 

85^  On  appeaL  An  officer  who  is  snccess- 
fnl  as  an  appellant  is  not  entitled  to  doable 
costs.  The  statute  has  been  held  not  to  ex- 
tend to  a  pUintiff  in  error  [4  Hill,  546];  and 
costs  shonld  not  be  allowed  the  successful  ap- 
pellant, when  they  would  not  have  been  to 
the  same  party  as  plaintiff  in  error.  Supreme 
OU,  Sp.  T,,  1851,  Foster  «.  Cleveland,  6  How, 
Pr,,  258.  Approved  and  followed,  1858,  Estus 
«.  Baldwin,  9  Id,,  80. 

86L  Aiq^oaffon.  It  is  necessary  for  an 
officer,  who  is  sued  as  such,  to  make  applica- 
tion to  liie  court  for  double  costs,  where  he 
succeeds  in  the  suit;  but  he  can  have  only 
single  costs  of  such  motion.  SupretM  Gt.,  Sp. 
T,,  1846,  Mack  «.  McCuUook,  2  Hew.  Pr.,  127. 

87.  ComproBdae.  Motion  for  double  costs 
denied,  on  the  ground  that  defendant  had  ver- 
bally consented  to  a  settlement  without  costs. 
Otman  «.  Fish,  1  How,  Pr,,  185. 

8a  Gompatation.  When  a  statute  gives 
trtble  eeeU,  they  are  to  be  actually  trebled. 
[5  Taunt.,  820;  1  Eng.  Com.  Law  R.,  279; 
2  Bawle,  201 ;  8  Yeates,  82 ;  6  Halst.,  145 ; 
1  Ld.  Baym.,  18.]  Supreme  Ct,,  Sp,  T,,  1852, 
Walker  t>.  Burnham,  1  How,  Pr,,  66;  and  see 
Patchin  «.  Parkhurst,  9  W^nd,,  448. 

8.  Ot?^  Statutes. 

89.  MQitia  offloen.    The  provision  of  1 

Bev.  Stat.,  824,  §  6,— giving  treble  costs  to 

militia  officers,  Ac.,  sued  unsuccessfully  for 

official  act8,--i8  to  be  construed  like  the  pro- 


visions giving  double  costs  to  officers  generally 
(2  Be9.  Stat,,  617,  §  24),  as  having  no  appli- 
cation to  appeals  and  writs  of  error  by  soch 
officers.  Where  the  judgment  is  in  favor  of 
the  moving  party,  whether  appel)yit  or  plain- 
tiff in  error,  the  statutes  do  not  give  double 
or  treble  costs.  [4  Hill,  546 ;  6  How.  Pr.,  S58.] 
Supreme  Ot.,  Sp,  T.,  1858,  Estus  «.  Baldwin, 
9  How,  Pr.,  80. 

90.  A  ooQstable,  in  executing  a  miUtaxy 
warrant  issued  by  the  colonel  of  the  regiment, 
is  to  be  deemed  a  person  acting  under  the  au- 
thority of  a  militia  officer,  within  the  meaning 
and  intent  of  §  6,  1  Bev.  Stat.,  824^  and  if 
prosecuted  therefor,  he  is  entitled  to  treble 
costs.  [5  How.  Pr.,  898;  5  Id.,  895;  4  Id«, 
268;  4  Id.,  288;  8  K  Y.  Leg.  Obs.,  178;  6 
How.  Pr.,  46;  6  Id.,  268;  5  Den.,  96;  19 
Wend.,  862.]  Supreme  Ot,,  Sp.  T.,  1852, 
Walker  «.  Burnham,  7  How.  iV.,  55. 

91.  Indiana.  The  provision  of  the  act  of 
1818 — ^making  aify  person  who  shall  sue  any 
Indian  upon  contract  liable  in  treble  costs — 
is  repealed  by  the  Code.*  Supreme  Ct,,  1864, 
Piatt «.  Willson,  9  How.  Pr.,  875. 

92.  Foreign  corporationay  sued  by  attach- 
ment vexatiously,  entitled  to  double  costs.  2 
Beo.  Stat.,  461,  §  26. 

y.  LlABUJTT  OF  EZBOUTOBS  «▲»!>  ES- 
TATES OT  Dbgeased  Pbbsonb,  UMDKB 
2  Bbt.  Stat.,  90. 

93.  Coeta  not  to  be  recovered  against  any 
executor  or  administntoT  personally,  or  of  the 
estate,  unless  the  demand  has  beea  presented 
for  payment  within  the  time  prescribed,  and  its 
payment  unreasonablv  neglected  or  resisted,  or 
the  defendant  refused  to  refer  it  2  Seo.  SiaL, 
90,  §  41. 

94.  The  general  provision  of  2  Bev.  Stat., 
618,  §§  4,  5, — giving  costs  in  all  personal  ac- 
tions,— does  not  modify  2  Bev.  Stat,  90,  {41, 
for  the  latter  is  an  exception  to  the  general 
provision.  Supreme  Ot.,  1880,  Potter  v.  Etz, 
5  Wend.,  74. 

95.  The  plaintiff  in  a  suit  against  an  ex- 
ecutor or  administrator,  cannot  recover  costs 
against  the  estate  or  the  defendant  personally, 
unless  the  demand  was  presented  to  such  ex- 
ecutor, &G.,  and  payment  unreasonably  resisted 


*  This  decision  proceeds  on  the  anthori^  of  c 
holding  that  double  oosta  to  officers  are  no  longer 
allowable;  bat  these  casea  have  been  overruled. 
Bartle  v.  Oilman,  18  N.  T.  (4  Smith),  260;  8.  C,  17 
How.  /v.,  1 ;  J.  v.,  tuproj  88. 
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or  neglected,  or  the  defendant  on  presentment 
refiosed  to  refer  it,  under  2  Rev.  Stat,  88,  §  41. 
F.  7.  Bi^&rufr  Ct^  1851,  Belden  «.  Knowlton, 
S  iSbiui/.,  768. 

96^  Oonrt.  If  the  oreditor  is  at  liberty  to 
select  ^  Surrogate's  Oonrt  as  the  fonun  for 
the  trial  of  his  claim  against  the  estate,  he 
must  abide  bj  the  same  role  as  to  costs  that 
woaU  have  govemed  if  the  suit  were  bronght 
in  a  oonrt  of  record.  Supreme  Ct.^  1849,  Yan 
Vleek  f.  Borronghs,  6  Barh,^  d41. 

97.  Suit  oontbraed  Where  a  defendant, 
in  an  action  on  contract,  dies  pending  the  ao- 
tioii,  and  it  is  continned,  by  order  of  the  court, 
agunst  his  personal  representatives,  the  plain- 
tiff will  reooyer  costs  against  the  estate  of  the 
deoeaaed,  if  the  yerdict  be  one  which  wonld 
Jure  entitled  him  to  reooyer  costs  of  snch  de- 
iBiidant,  had  he  not  died.  The  proyisiona  of 
9Bey.  Stat.,  tit.  8,  ch.  6,  pt  2,  §  41,  relate  to 
daima  not  in  siut  at  the  decedent's  death,  and 
09  whi^  aoit  ia  bronght  in  the  first  instance 
apinst  the  executors  or  administrators,  if. 
7.  a^^^riar  Ct  (1854?),  Benedict  «.  Oaffe,  8 
DMr,  669;  8.  O.,  12  If.  T.  Leg.  OU.,  262. 

9a  An  action  which  on  the  death  of  the 
^dSendant  abated,  was  reviyed  and  continued 
•guoBt  hla  administrators  without  presenting 
to  them  the  demand  and  offering  to  refer,  and 
the  plaintiff  recovered  judgment  for  less  than 
the  amount  he  daimed. 

BM^  that  he  could  not  recover  costs  from 
the  adminiatrators.  He  had  claimed  more 
than  he  was  entitled  to,  and  he  had  not  of- 
fered to  refer  the  claim.  Suprmne  Ot,^  1865, 
llcOmn  ff.  Bradley,  15  JSbw.  iV.,  79. 

99l  The  provisions  of  2  Rev.  Stat,  90,  S  41, 
~4zenipting  executors  and  administrators 
from  eoita,— eontemplates  actions  commmeed 
against  such  parties;  and  do  not  apply  to  an 
action  commenced  against  the  decedent,  in 
his  lifetime,  and  continued  by  an  order  of  the 
court,  under  section  121  of  the  Oode,  against 
the  representatives.  In  such  case,  under  seo- 
tion  917  of  the  Oode,  the  adverse  party  may, 
on  preyailing^  recover  costs  of  the  action  from 
the  representatives  without  special  application 
to  the  court.  Suprenu  Ot^  1858,  Lemen  c. 
Wood,  16  Eaw.  Pr.,  285. 

lOOi  Bqnttable  claim.  In  an  action  on  a 
partnership  debt  against  the  surviving  partner 
and  the  representatives  of  the  deceased  part- 
ner, seeking  to  charge  the  estate  of  the  de- 
1  partner  on  the  ground  of  the  insolvency 


of  the  survivor,  the  plaintiff  on  prevailing^  is 
entitied  to  costs,  and  may  have  an  allowance. 
The  action  is  equitable  in  its  nature,  and  not 
within  2  Rev.  Stat,  90,  §  41,  and  therefore 
governed  by  §§  817  and  804,  subdiv.  4,  of  the 
Oode.  Supreme  Ct,^  Sp,  T.,  1853,  Yorks  v. 
Peck,  9  Eow.  Fr^  201. 

101.  That  there  are  no  grounda  for  giving 
costs  against  executors,  except  those  men- 
tioned in  the  statute.  Fort «.  Gooding,  9  Bofrb,^ 
888;  Yan  Yleck  «.  Burroughs,  6  /(Z.,  841. 

102.  To  entitie  the  plaintiff  to  charge  the 
executor  or  administrator  with  the  costs  of 
an  action,  he  must  establish,  to  the  satisfac- 
tion of  the  court,  1.  That  the  demand  was 
unreasonably  neglected;  or,  2.  That  it  was 
unreasonably  resisted;  or,  8.  That  the  de- 
fendant refused  to  refer  the  matter  in  contro- 
versy, pursuant  to  2  Rev.  Stat,  2  ed.,  80,  §  $6. 
It  ia  a  complete  answer  to  any  auggestion  of  un- 
reasonable neglect,  to  say  that  the  demand  was 
exhibited  to  the  executor  thirty-four  days  from 
the  time  of  issuing  the  letters,  and  was  prose- 
cuted fifteen  days  after  its  presentation.  8^ 
preme  Ct.^  Sp.  T.,  1858,  Buckhout «.  Hunt,  16 
How.  Fr.,  407. 

lOa  Definite  claim.  It  must  appear  that 
an  account,  or  some  claim  which  may  be  sup- 
ported by  vouchers  and  affidavits,  was  preeent- 
ed  to  the  executor  or  administrator  after  his 
appointment  as  such,  and  that  he  reftised  to 
refer.  A  general  vague  demand  of  a  gioss 
sum,  or  a  mere  refusal  to  or^^ate,  is  not 
sufficient  Supreme  Ot.^  Sp.  71, 1854,  Omik- 
shank  «.  Oruikshank,  9  Bow.  iV.,  850. 

104;  Xtme  of  presentation.  No  costs  can 
be  recovered  against  a  personal  representative! 
who  has  given  notice  to  creditors  to  present 
their  claims,  unless  the  demand  on  which  the 
action  was  founded  was  presented  within  the 
time  fixed  by  the  notice.  Supreme  Ot^  1845, 
Bullock  e.  Bogardus,  1 1)en.y  276. 

105.  And  this  though  the  plaintiff  had  no 
daim  against  the  estate  until  after  the  expira- 
tion of  that  time.  Supreme  Cty  1846,  Bradley 
e.  Burwell,  8  Deti.^  261. 

106.  Verification  of  a  claim  against  the 
estate,  and  the  presentation  of  vouchers,  are 
not  necessary,  unless  the  administrator  re- 
quire it  [6  Hill,  889] ;  nor  does  its  being  pre- 
sented before  notice  to  creditors  was  given, 
make  any  difference  on  the  question  of  costs. 
Supreme  Ot.^  Sp.  T.,  1847,  Bnssell  e.  Lane,  1 
Barb.,  519. 
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307.  A  reAttal  to  arbitrate  the  matter  will 
not  support  the  motion  for  costs.  Supreme 
0$.,  18a&,  Swift  «.  Blair,  12  Wmd,y  278. 

lOfii  In  error.  The  provision  of  2  Rer. 
Stat.,  90,  §  41,  does  not  extend  to  prooeedings 
in  error;  and  where  the  judgment  for  the  ad- 
ministrator is  wholly  rerersed  without  a  new 
trial,  the  plaintiff  in  error  is  entitled  to  costs 
against  the  goods  of  the  estate.  Supreme  Gt.^ 
1840,  Jndah  v.  Stagg,  22  Wend,,  641 ;  qaalifj- 
ing  Gleason  v.  Olark,  1  /d.,  806. 

109.  Mere  general  offer  to  refer.  Where 
the  plaintiff  spoke  to  the  administratrix  about 
his  claim,  saying: — ** I  am  willing  to  have  the 
account,  referred  to  some  disinterested  per- 
sons,*' and  she  took  the  account,  promising 
to  see  about  it;  meanwhile  plaintiff  com- 
menced suit,  supposing  that  the  statute  of 
limitation  was  about  to  apply; — HeJd^  that 
the  proposal  of  the  plaintiff  was  not  calculated 
to  apprise  the  defendant  that  a  reference  un- 
der the  statute  was  desired.  It  Irould  be 
natural  for  her  to  understand  that  a  general 
leaving*  out  of  the  matter  in  the  nature  of  an 
arbitration,  was  intended,  instead  of  a  strict 
legal  reference  pursuant  to  the  statute.  /Su- 
preme  Ot^  Sp,  71, 1865,  Stephenson  r.  Clark, 
MJJw.  Pr.,  282. 

110.  ReAiMd.  If  the  executors  or  admin- 
istrators unqualifiedly  reject  the  daim  as  un- 
just and  not  due,  unaccompanied  with  any 
offer  to  refer  it,  under  the  statute,  the  creditor 
is  under  no  obligation,  on  his  part,  to  propose 
a  reference.  Supreme  Ot,  1850,  Fort «.  Good- 
ing, 9  Betrb,,  888. 

111.  To  entitle  a  party  to  costs  agunst  ex- 
ecutors or  administrators  in  an  action  against 
the  estatej  on  the  ground  that  they  reftised  to 
refer  the  claim,  an  actual  refhsal,  or  something 
equivalent,  must  be  shown.  A  rejection  of 
the  daim  is  no  evidence  on  the  subject  of  a 
reference.  If  either  party  deebes  to  refer,  he 
must  offer  to.  The  executor  or  administrator 
cannot  be  said  to  refuse  until  the  claimant  in 
some  way  manifests  his  willingness  to  refer. 
[12  How.  Pr.,  282 ;  overruling  Fort  «.  Good- 
ing, 9  Barb.,  894.]  Supreme  Ot,  Ohomben, 
1856,  Proude  «.  Whiton,  15  Hew.  Pr.,  804; 
affiriped,  9en.  Z,  1857, 15  Id,,  805,  noU.  To 
the  same  effect  [citing,  also,  12  Wend.,  278; 
22  Id.,  571]  is  Buckhout  t».  Hunt  (^6^.  T,,  1858), 
16Jaw.  iV.,  407. 

112.  It  must  appear  affirmatively  that  the 
plaintiff  made  a  proposition  or  offer  to  the  de- 


fendant to  refer  the  snlgect  in  controversy  to 
three  disinterested  persons,  to  be  approved  \>y 
the  surrogate,  and  that  such  proposition  or 
offer  was  refused.  Suprems  Ct,,  £^,  T,,  1858, 
Buckhout  f>.  Hunt,  16  How,  Pr.,  407. 

113.  It  seeme,  that  a  neglect  to  answer  an 
offer  or  proposition  might  be  deemed  a  refusal. 
Proude  v,  Whiton,  15  Hew,  Pr.,  804. 

114.  That  resisting  under  advice  of  counsel 
is  justifiable.    lb, 

115.  Bquitable  defeitoe  no  eaeciue.  The 
pluntiff  is  entitled  to  costs  if  the  executor  re- 
fused to  refdr,  though  he  did  so  because  he 
had  a  defence  in  equity.  Consenting  to  refer 
would  not  have  furnished  an  obstacle  to  relief 
in  equity.  Supreme  Ot,,  1846,  Robertson  e. 
Sheill,  8  Den.,  161. 

116.  Ko  aaaeti.  Oosts  cannot  be  granted 
where  the  demand  is  admitted  but  the  repre- 
sentatives had  no  assets.  Supreme  Ot,,  1845, 
Bullock  «.  Bogardus,  1  Den.,  276. 

117.  Identity-  of  olalm.  To  entitie  the 
plaintiff  to  costs  for  a  refhsal  to  refer,  the  claim 
which  is  presented  for  payment,  and  offered 
to  be  referred,  must  be  substantially  tiie  daim 
which  the  plaintiff  subsequentiy  recoyers.  [6 
mn,  886.]  Supreme  Ot,  1845,  Wallace  v. 
Markham,  1  Den.,  671. 

11&  If  no  evidence  was  given  respecting 
any  other  demand,  the  fact  that  the  declara- 
tion was  such  that  others  might  haye  been 
proven  mider  it,  does  not  deprive  plaintiff  of 
costs.  Si^9remeOt.,lB4S,B.axtBhomev.'Kmg^ 
1  Den.,  674. 

119.  Time  to  confer.  An  executor  to 
whom  a  claim  is  presented  is  entitied  to  ask  a 
reasonable  time  to  confer  with  his  co-executors. 
Oosts  of  a  suit  immediately  commenced  should 
be  denied.  Supreme  Ot.,  1844,  Enapp  e.  Car- 
tlss,  6^^2,886. 

lao.  Soret^.  The  decedent  was  indebted 
as  surety,  and  the  administrator,  having  no 
assets  at  the  time,  admitted  the  yalidity  of  the 
claim,  but  declined  to  refer  it,  and  requested 
the  creditor  to  proceed  first  against  the  princi- 
pal debtor,  offering  to  be  responsible  for  any 
balance  that  might  not  be  collected ;  but  the 
creditor  brought  suit,  without  noticing  the 
proposal,  and  had  judgment  by  de&ult  Heldy 
that  he  was  not  entitled  to  costs.  Supreme 
Ot.,  1840,  Doan  t.  Hine,  22  Wend.,  689.  Com- 
pare Curtis  V.  Poppino,  2  Haw.  Pr,,  182. 

121.  Indeoent  baste  in  commencing  to 
prosecute  the  claim  justifies  the  executor  in 


COSTS. 


175 


UaUlltj  of  EzMVtonaad 


PiSMBi,  luider  2  Ber.  Btat,  80. 


Iwat  9.  Hunt.  16  JSmp.  Pr^  407. 

122.  Paztly  gnocuMful  dofaicak  Where  a 
set-off  is  established  which  the  plaintiff  had 
refaaed  to  allow,  or  the  amount  demanded  is 
materially  reduoed,  it  is  impoesihle  to  say  that 
the  demaad  waa  unreasonably  rensted.  3u^ 
presM  Ctj  1882,  Bobert  v.  Ditmas,  7  Wend^ 
52S. 

12a  A  material  reduction  of  the  claim  is 
evidence  that  the  refusal  to  pay  was  not  un> 
retfooable.  [5  Wend.,  74;  6  Id.,  564;  7  Id., 
521]  Supreme  CU,  1886,  Woodin  «.  Bagley, 
131F2nu2.,458;  1844,  Walrath  «.  Van  Duzen,  1 
Ika^  278,  noU;  Sp.  T.,  1861,  Oomstock  v, 
Ofa&stead^  6  Bbto.  Pr.,  77 ;  1864,  Omikshank 
■.  GMkahaak,  0  Id,^  860 ;  1868,  Buckhout  «. 
Hunt,  16  Id^  407;  and  see  Oarhart  v.  Blais* 
daQ,  18  Wmid^  631. 

126^  If  the  creditor's  demand  is  reduced  to 
aariy  one-fifth  of  the  sum  daimed,  he  is  not 
codtiied  to  costs  on  the  ground  of  unreason- 
ililenAisaltopay.  Buprema  Ot^  ^.  T.ylW, 
BbimII  «.  Lane»  1  £arb^  619. 

125.  Wher»  the  creditor  sued,  and  the 
CBount  claimed  in  his  account  rendered  to 
the  executors  was  reduced  about  one-fifth,  by 
the  finding  of  the  referees,  merely  on  the  ques- 
tktt  of  Talue,  the  executors  were  ohai^  with 
coets.  A^reme  Ot^  1860,  Fort «.  Gooding,  9 
iM^  S88 ;  distinguishing  Oarhart  e.  Blais- 
dfla,18irsniZ.,531;  Robert  9.  IHlaias,  7/iI., 
5S2. 

126.  XMUy.  A  note,  made  by  one  of  the 
exeeoton  and  iadorsed  by  the  testator,  was 
duly  prcsanted,  and  no  objection  made  to  it 
It  WIS  sQed«  and  the  executors  defended ;  and 
after  obtammg  delay,  suffwed  an  inquest  Edd^ 
that  the  plaintiff  should  have  costs.  Supreme 
(X,  1844,  GanscToort  v.  Nelson,  6  Mil,  889. 

127.  OmlMlnin  to  give  notloe.  Costs  can- 
not be  allowed  against  an  executor  or  admin- 
istrator on  the  ground  that  he  omitted  to  giye 
nodca  to  creditors  to  present  their  dauns.  He 
k  not  bound  to  give  it  Supreme  OL,  1846, 
BuHock  «.  Bogardus,  1  I>en.,  276 ;  Sp.  T., 
1847,  Rnssen  e.  Lane,  1  Barb^  619 ;  1849,  Van 
Yleek  «.  Burroughs,  6  Id.,  841 ;  Oen.  r.,  1860, 
Fort  V.  Gooding,  9  Id.,  888 ;  J8fp.  T^  1860,  Buy* 
der  e.  Young,  4  JTw.  iV.,  217;  1861,  Oom- 
«ock«uOhnstead,6/<2.,77;  and  see  Enapp  e. 
Cortiss,  6  EUl,  886.  To  the  contrary  was 
Harvey  «.  Skillman,  22  Wend.,  671. 

12a  Gartificatau    In  cases  where  there  is 


no  trial,  so  that  there  can  be  no  certificate^ 
the  facts  are  to  be  ascertained  according  to 
the  ordinary  practice  of  the  court.  Supreme 
Ct.,  1880,  Potter  «.  Etz,  6  Wend.,  74. 

129.  A  certificate  that  the  claim  was  un- 
reasonably neglected,  te.,  is  not  sufficient 
The  facte  showing  it  to  be  so,  must  be  set 
forth,  so  that  the  court,  to  whom  the  applica- 
tion for  costs  is  made,  may  decide  upon  them. 
Supreme  Gt,,  1886,  Oarhart  «.  Blaisdell,  18 
Wend.^  681;  1844»  Gansevoort  v.  Nelson,  6 
HiXl,  889;  questioning  Foot  «.  Gumaer,  12 
Wend^  196. 

130.  The  certificate  of  the  referee  is  not 
evidence  that  payment  was  unreasonably  re- 
sisted. [6  HiU,  886.]  Supreme  Ot,  Sp.  71, 
1861,  Oomstock  9.  Olmstead,  6  Row.  JPh,  77. 

131.  Sti9aUitfonastoreiBrae'afee&  The 
fact  that  the  executor,  being  sued,  stipulated, 
on  tbe  account  being  referred,  that  the  refereea 
should  receive  fees  at  a  certain  rate,  does  not 
affect  his  liability.  Supreme  Ot.,  £^.  T.,  1868, 
Buckhout  e.  Hunt,  16  Eiw.  Fr.,  407. 

1ZX  Walvw.  Therepresentative  does  not, 
by  objecting  to  the  items  of  the  bill  on  the  tax- 
ation, waive  his  right  to  oppose  the  motion 
for  costs.  Supreme  Ct,  1844,  Enapp  e.  Our* 
tiss,  6  mU,  886. 

133.  Coats  of  reference  under  fbub  atat- 
nta.  Proceedings  upon  the  reference  of  a 
claim  against  an  executor  ix  administrator, 
under  2  Bev.  Stat,  88,  |86,  are  a  suit  at  law 
within  the  meaning  of  section  41  of  the  same 
title,  and  where  Judgmrat  is  recovered  on  suck 
a  rttferenoe  against  the  executor  or  admiaia- 
trator,  costs  do  not  follow  unless  it  is  shown 
that  defendant  unreasoiiaUy  resisted.  The 
mere  fact  that  on  the  reference  he  gave  no 
evidence  controverting  pldntiff's  daim  is  not 
enough.  Supreme  Ot., III. I>kL,Sp.T.,lWlt 
Lansing «.  Oole,  8  OodeR.,  246. 

134.  A  reference  under  2  Bev.  Stat.,  89,  is 
not  an  action,  and  the  executor  or  adminSstn^ 
tor  is  not,  therefore,  entitied  to  the  costs  g^ven 
by  the  Oode  in  actions.  He  can  claim  dis- 
bursements only.  Supreme  Ot.,  II.  Diet., 
3^.  T.,  1862,  Van  Siokler  f>.  Graham,  7  Smo. 
JV.,  208;  V.  Diet,  1868,  Avery  «.  Smith,  9 
Id.,  849. 

135b  The  court  have  power,  upon  confinn* 
ing  the  report  of  referees  in  proceedings  under 
2  Bev.  Stat,  89,  to  adjudge  costs  as  well  as 
disbursements  against  executors  and  adminis- 
.trators,  as  in  an  action  no  der  the  Oode  [dis- 
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approTing  Van  Sickler  «.  Graham,  7  How. 
Ft.,  208 ;  Ayery  v.  Smith,  9  Id.,  849].  In  such 
case  the  qaestion  is,  wheUier,  the  demand  hay- 
ing heen  duly  presented,  its  payment  hss  been 
unreasonably  resisted  or  neglected.  Where 
this  has  been  done,  it  is  enough  for  the  court 
to  see  that,  had  an  action  been  brought,  it 
might  haye  awarded  costs  to  the  successM 
party;  and  precisely  the  same  costs  may  be 
•fudged  upon  the  reference  without  action,  as 
if  an  action  had  been  brought  Section  817  of 
the  Oode,  which  entitles  the  successftd  party 
to  reooyer  his  disbursements,  cannot  be  re- 
garded as  affecting  the  power  of  the  court  in 
proper  oases  to  award  costs,  as  in  an  action, 
to  the  preyailing  party.  This  proyision  was 
only  intended  to  secure  the  party  his  disburse- 
ments, in  all  cases,  without  re^^ird  to  the  ex- 
ercise of  the  discretion  yested  in  the  court  to 
grant  or  withhold  costs.  Suprmne  Ot^  III. 
Ditty  8p.  r.,  1867,  linn  v.  Olow,  14  Sow, 
Ft.,  508. 

136.  The  creditor  is  not  entitled  to  costs  of 
the  reference  where  it  does  not  appear  that 
the  agreement  to  refw  was  filed  and  the  order 
entered.  iSuprmM  (7^.,  ^SJp.  T.,  1851,  Oomstock 
•.  Olmstead,  6  Eow.  Pr.^  77. 

yi.  FlKBGBPT  FOB  COLLBCTION  OF  GOBTB. 

137.  The  aot  Of  1840  {Lam  o/1840,  888, 
ch.  88<^  15)  does  not  authorize  a  precept  to 
collect  costs  of  an  application  for  Judgment  on 
the  pleadings,  but  only  to  collect  the  costs  of 
motions  strictly  so  called.  jV.  F.  Superior  Ot, 
OhambWy  1868,  Wesley  c.  Bennett,  6  AhhoM 

188.  A  precept  issues  as  of  course  to  collect 
costs  giyen  for  appearing  to  oppose  a  motion 
noticed  but  not  made.  SuprmM  Ot,  Sp.  71, 
1845,  Herring  «.  Hallenbeck,  1  Edw,  Pr.,  89. 

139.  A  charge  of  one  dollar  for  a  precept 
issued  to  collect  costs,  giyen  on  decision  of  a 
motion,  cannot  be  allowed ;  all  the  costs  are 
coyered  by  the  amount  giyen  on  the  decision 
of  the  motion.  Supreme  Ct,  Sp,  71,  1846, 
Spooner  r.  Frost,  1  Saw,  Pr.,  192. 

14a  Where  Judgment,  as  in  case  of  non- 
suit, is  granted  absolute,  the  costs  of  the  mo- 
tion cannot  be  collected  on  a  precept;  they 
should  be  collected  as  the  general  costs  are. 
Supreme  Ct.,  Sp.  T.,  1846,  Carroll  o.  Frazee, 
2  Eou>.  Pr.,  98. 

141.  Costs  of  opposing  motion  for  a  new 
trial  after  Judgment  entered,  may  be  collected 


by  precept,  or  the  party  may,  at  his  election, 
make  up  a  new  record,  and  include  them  in  it. 
Supreme  Gt.y  1846,  Houghton  v.  Gardner,  2 
Eew.  Pr.,  144. 

142.  Under  rule  60,  a  precept  issued  to  col- 
lect costs,  granted  on  a  motion,  is  premature, 
if  issued  within  twenty  days  from  the  date  of 
the  order.  Supreme  Ct.j  Sp.  7*.,  1846,  Post  «. 
Haight,  2  ffow.  Pr.,  175. 

143.  The  act  of  1847.  Where  a  motion 
for  a  new  trial  is  denied  with  costs,  process 
under  the  laws  of  1847  (ch.  890,  §  2),  in  the 
nature  of  a  ^  /a.,  is  the  proper  remedy  for 
thdr  collection.  Supreme  Ct.^  Sp.  T.,  1848, 
Buzard  «.  Gross,  4  Eou>.  Pr.^  28. 

144.  Where  an  appeal  is  dismissed  with 
^^  costs  on  the  appeal  and  costs  of  motion,^' 
the  respondent  is  not  at  liberty  to  issue  A^eri 
Jaeiae  to  collect  such  costs,  until  their  amount 
has  been  liquidated  by  or  under  the  direction 
of  the  court  Supreme  Ot,  Sp.  7!,  1850,  Eok- 
erson  «.  Spoor,  4  Eeu>.  Pr,^  861. 

145.  It  ieem$y  that  a  fleri  Jaciae  cannot  be 
regularly  issued  in  such  cases,  till  steps  have 
been  taken  to  bring  the  party  into  contempt. 
lb. 

146b  Wheneyer  there  is  an  order  of  the 
eourt^  directing  the  payment  of  costs,  process 
in  the  nature  of  fleri  faeiae  may  issue  agunst 
the  personal  property  of  the  puiy  ordered  to 
pay  them  (under  Lawi  0/1847,  491,  ch.  890), 
without  application  to  the  court,  upon  expira- 
tion of  the  time  prescribed  for  payment.  If 
such  process  is  irregularly  or  prematureij 
issued,  the  party  aggrieyed  will  haye  a  remedy 
by  motion  or  by  action.  E.  T.  Com,  PL^ 
Sp.  7.,  1856,  Weitsel  v.  Schultz,  8  AlfboM  iV., 
468.  To  the  same  effect  is  Mitchell  e.  We»- 
teryelt  {Supreme  Ct.^  1851),  6  Eow.  Pr.,  266, 
811,  note;  Lucas  v.  Johnson,  Id.,  121. 

147.  Costa  awarded  on  supplementary  pro- 
ceedings cannot  be  collected  by  process  in  the 
nature  of  fieri  faoiae,  issued  under  the  laws  of 
1847,  ch.  890,  §  8.  Their  payment  can  be  en- 
forced only  under  section  802  of  the  Code, 
which  authorizes  the  officer  before  whom  the 
examination  is  conducted  to  punish  as  for  a 
contempt,  for  disobedience  to  his  orders.  The 
process  aJIowed  by  the  act  of  1847,  can  be 
issued  only  to  collect  costs  founded  on  an  or- 
der of  the  court.  Supplementary  proceedings 
are  not  conducted  before  tiie  court  but  before 
the  Judge  as  an  officer  out  of  court  [4  How. 
Pr.,  190 ;  2  Sandf.,  724],  and  his  order  award- 
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fng  ooits  eumot  be  deemed  an  order  of  the 
court  Svtprmne  Gt,^  1855,  Hulsaver  «.  Wiles, 
11  JSRm.  Pr.^  446.  ' 

"Vn.  CosiB  nr  Actions  at  Law. 
L  JB(^<MV  «Ad  Burned  Statutes. 

1401  Ptttloalar  aetlonB.  The  claim  for 
fte  Tiloe  of  the  improvementa,  tmder  the  act 
of  1808, — granting  relief  to  certain  persons 
diiming  title  to  lands  in  the  counties  of  Ga- 
jnga  and  Onondaga, — ^mast  depend  npon  the 
report  of  the  oircttit  jndge.  An  offer  by  the 
pifadntifl^  before  suit  brought,  to  pay  the  ap- 
pfiiaal  Talne,  iriU  entitle  him  to  costs.  Su^ 
pf§ms  Ct^  1804,  JacikBon  v.  Watson,  2  Oai,,  105. 

M9l  In  a  ^i  tarn  action,  the  statute  gives 
10  eosts.  Suprtme  Ct.^  1810,  Olark  «.  Dewey, 
S  AiftiHL,  951. 

ISOi  The  demandant  of  dower,  having  re- 
ooTcred  damages,  is  entitled  to  costs.  [2 
Standi  8S8.]  Supreme  Ct,,  1818,  Eillyer  «. 
bradere,  10  Jchne,^  916. 

ISl.  Where  a  party  brings  ejectment  before 
be  has  eflered  to  have  the  improvements  val- 
«sd  and  to  pay  for  tiiem,  pursuant  to  1  Bev. 
L  of  1818, 804,  he  cannot  recover  costs.  Su- 
jnme  Ot^  1814,  Jackson  v.  McOonnel,  11 
Mm^424. 

298.  OoatB  in  ejectment.  Jackson  v.  Gale, 
t€lne.,'94. 

19iL  Under  1  Rev.  L.  of  1818, 635,  §  39,  gfv- 
iag  treble  damages  in  trespass  for  timber  cut, 
piamtiif  is  entitled  to  treble  costs.  Swpreme 
(X,  1«1T,  Vorria  v.  Brush,  14  Johm,,  828. 

ISi^  Where,  in  an  action  on  an  insurance 
polky,  pkintiff  abandons  his  claim  for  a  total 
loas  and  leeovetB  only  the  premium,  costs  are 
not  aDoved  on  tiie  claim  for  a  total  loss.  Sur 
ynme  Gt^  1819,  Waddington  «.  United  Ins. 
Co^l7«^AfU^28. 

X99L  9bDeofitm»  aflnif i  ilatratoiBi  fto.  The 
provision  of  1  Bev.  L.  of  1818, 848,  %  2,~whioh 
exempts  ezeentors  and  administrators  from  the 
payment  of  costs  when  prosecuting  in  the  right 
of  their  testator  or  intestate, — can  apply  only 
to  eases  where  it  is  necessary  for  them  to  pros- 
ecute in  their  representative  character.  So- 
freme  Ot,  1814,  TiHon  f>.  Williams,  11  Johne,^ 
406. 

X56L  When  an  executor  brings  an  action  for 
transactions  arising  in  the  lifetime  of  his  tes- 
tator, or  on  a  subsequent  promise  to  himself 
he  properly  snea  in  his  representative  capacity, 
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and  he  is  not  liable  for  costs.    Supreme  Gt., 
1825,  Ketchum  v,  Ketcham,  4  GotD.^  87. 

157.  In  trover  by  executors,  where  the  con- 
version, which  is  the  gist  of  the  action,  is  after 
the  death  of  the  testator,  tbey  must  pay  costs 
if  they  fail.  [2  Saund.,  47,  k. ;  7  T.  R.,  854; 
10  East,  298.]  Supreme  Gt.^  1826,  Barker  t;. 
Baker,  5  Gow,^  267. 

158.  If  the  administrators  declare  upon 
conversion  both  in  the  lifetime  of  the  dece- 
dent and  after  his  death,  and  the  judge  certi- 
fies that  the  proof  applied  only  to  the  count 
for  the  conversion  after  the  deoedent^s  death, 
the  defendant  is  entitied  to  costs.  Supreme 
GUy  1814,  Tilton  e.  Williams,  11  Johne,^  408. 

159.  One  who  sues  as  executor,  ^..  where 
he  might  have  sued  in  his  own  name, — e,  ^., 
for  money  received  after  administration  grant- 
ed,— is  not  exempt  from  costs.  [5  T.  B.,  284 ; 
6  Mod.,  91,  181 ;  B.  C,  1  Salk.,  207.]  Svir 
preme  Gt,^  1825,  Ohamberlin  t.  Spencer,  4 

OiH0.,  550. 

160.  On  a  mre  facias  by  executors  to  re- 
vive a  judgment,  where  issue  is  joined  on  a 
plea  of  payment,  and  tiie  plaintiff  are  non- 
suited at  the  trial,  they  must  pay  costs.  Su- 
preme Gt,^  1820,  Hogeboom  «.  (hark,  VlJohm.y 
208. 

161.  Executors  entitied  to  costs  wben  the 
recovery  against  them  in  tiie  Supreme  Oouri 
is  less  than  |50.  (1829),  Ouylers  «.  Kniffin, 
2  Wend.,  '248. 

162.  An  administrator,  suing  as  such,  and 
recovering  only  fifteen  dolian,  is  not  entitied 
to  nor  bound  to  pay  costs.  Supreme  Gt^  1811, 
Tracy  e.  Whipple,  8  Johm.y  879. 

163.  If  executors  ndcover  less  than  fifl^ 
dollars  in  the  Supreme  Oourt,  they  neither  re- 
cover nor  pay  costs.  Supreme  Gt,y  1801,  i£a- 
hany  «.  Fuller,  2  Johns,  Gas,,  209 ;  1811,  Oar- 
lile  «•  Bates,  8  Johns,,  879;  1827,  Prouty  «. 
McDougaU,  6  Gow,,  812. 

164.  And  they  must  in  such  case  pay  the 
referee^s  fees  (1  Bev,  X.,  517),  though  they 
cannot  tax  them  against  defendant.  Supreme 
Gt.,  1827,  Prouty  v.  McDougall,  6  Gow.,  612. 

165.  Executors  and  administrators  must 
pay  costs  on  a  judgment  of  nen^os.  Su- 
preme Gt.,  1809,  Budd  «.  Long,  4  Johns,,  190. 

166.  So  also,  on  judgment  of  nonsuit  foi 
not  proceeding.  Supreme  Gt,,  1819,  Brown  «. 
Lambert,  16  Johns,,  148. 

167.  An  executor  plaintiff  is  liable  for  costs 
on  motion  for  judgment  of  nonsuit,  for  not 
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going  to  trial,  anless  he-skows  due  diligence, 
in  which  case  he  is  not.  Supreme  Ct.^  1826, 
Morse  «.  MoOoy,  4  Covi,^  651 ;  1828,  Taylor 
adi.  How,  1  Wend,^  S4.  Followed  in  Slocnm 
V.  Staples,  2  K  F.  Leg,  Obs.,  269 ;  and  see 
Pordy  «.  Purdy,  6  Cbw.,  14.  But  compare 
Brown  v.  Lambert,  16  Johns,^  148. 

168.  Oosts  were  refused  where  ezecaton 
were  nonsuited  for  variance.  Fleming  9,  Tyler, 
1  Johne,  Cos.,  102;  S.  0.,  Gol  S  O.  Cae,,  71. 

169.  If  the  plaintiff,  in  an  action  against  an 
administrator,  admits  the  plea  of  plene  admi- 
nietra/eit^  and  succeeds  on  the  general  issue,  he 
will  not  have  costs  de  bonis  propriie.  Supreme 
Ct,  1828,  Pope  ode.  Delavan,  1  Wend.,  68. 

170.  On  the  same  principle,  an  heir  is  not 
liable  to  costs,  de  honie  prcpriUy  where  he 
pleads  the  general  issue,  and  riene  per  detc&nt, 
where  the  last  is  admitted  by  the  plaintiff, 
thongh  the  first  is  found  against  him.  Supreme 
Ct,  1828,  Yan  Patten  a<2«.  Badger,  1  Wend.,  69. 

171.  If  judgment  on  demnrrer  be  given 
against  executors  or  administrators,  plaintiffs, 
they  mnst  pay  costs  under  1  Bev.  L.  of  1802, 
628,  {  12.  Supreme  Ct.,  1807,  Kellogg  «.  Wil- 
cocks,  2  Johns.,  877;  1816,  Salisbury  «.  Phil- 
ips, 12  Id,  289. 

172.  A  general  denial,  or  the  statute  of  lim- 
itations, though  unsupported  on  the  trial,  are 
not  such  false  pleas  as  subject  an  administrator 
to  oosts.  Supreme  Ot.,  1822,  Osterhout  «. 
Hardenbergh,  19  Johns.,  266 ;  1828,  Evans  ads. 
Pierson,  1  Wend.,  80. 

173.  Attom^ya.  Costs  in  suits  by  and 
against  attorneys  when  they  were  entitled  to 
privilege.  Oase  of  Bailey,  1  Johns.  Cos.,  82 ; 
Otis  «.  Hall,  8  Johns.^  460;  Walsh  «.  Saokri- 
der,  7  Johns.,  687. 

174.  Since  the  act  of  sess.  28,  oh.  98,  {  6, 
attorneys  are  liable  for  oosts  to  the  same  extent 
as  other  parties.  Supreme  Ot.,  1810,  Moulton 
V.  Hnbburd,  6  Johne.,  882. 

175.  The  privilege  of  counsellors  and  attor- 
neys being  taken  away  (except  during  the 
actual  sitting  of  the  court)  by  1  Bev.  L.  of 
1818,  416,  oh.  98,  {  12,  so  that  they  may  be 
arrested  and  held  to  bail  like  other  persons, 
they  stand  op  the  same  ground ;  also,  in  re- 
spect to  costs,  and  if  sued  by  bill,  during  term, 
and  less  than  $60  is  recovered,  they  are  not 
liable  for  oosts.  Supreme  Ot.,  1816,  Foster  o. 
Oamsey,  18  tTbAn^.,  466 ;  1828,  Jackson  «.  Ed- 
wards, 1  Oow.,  696. 

176.  In  the  absence  of  agreement,  no  other 


costs  are  recoverable,  as  between  attorney  ^d 
client,  than  such  as  the  fee-bill  directSi  when 
the  recovery  is  under  $260.  Supreme  Ct., 
1816,  Soott «.  Elmendorf,  12  Johns.,  816. 

177.  When  a  plaintiff  fails  to  recover  a  sum 
sufficientiy  large  to  entitle  him  to  oosts,  he  ib 
liable  to  pay  his  attorney  full  Supreme  Court 
oosts,  if  the  demand  put  into  the  attorney's 
hands  for  collection  exceeds  $260.  Supreme 
Ot.,  1886,  Trustees  of  Salina  «.  Gilbert,  18 
W&nd.,  671. 

178.  Real  party  in  interest  The  assignee 
is  liable  for  costs  if  he  continues  a  suit  com- 
menced by  assignor.  Supreme  Ot.,  1826, 
Schoolcraft  v.  Lathrop,  6  Oow.,  17.  And  see 
Waring  0.  Baret,  2  Id.,  460. 

179.  Where  a  person  is  made  a  leesor  in 
ejectment,  without  his  authority,  and  the  plain- 
tiff afterwards  becomes  nonsuit,  the  plaintiff's 
attorney,  and  not  the  lessor,  is  liable  for  the 
oosts.  Supreme  Ot.,  1810,  People  «.  Bradt  6 
Johns.,  818. 

180.  A  lessor  in  ejectment  was  brought  up 
on  an  attaobment  for  the  non-payment  of  oosts, 
and  he  denied  that  he  ever  consented  to  have 
his  name  used  in  the  action  '.^^Beld,  that  his 
denial  oould  not  be  received  in  bar  of  the  at- 
tachment, but  he  must  pay  the  costs,  and  take 
his  remedy  over  against  tiie  attorney  who  in- 
serted his  name  as  lessor ;  but  the  sum  being 
large,  they  stayed  the  proceedings  to  give  him 
an  opportunity  to  bring  his  action.  Supreme 
Ot.,  1811,  People  «.  Bradt,  7  Johns.,  589. 

181.  If  A.,  not  having  any  interest  in  the 
land,  permits  B.  to  uSe  his  name  as  a  lessor  of 
the  plaintiff  in  ejectment,  on  condition  that  he 
should  not  be  put  to  expense,  and  B.  employs 
an  attorney  to  sue  in  the  name  of  A.,  without 
informing  the  attorney  of  the  condition  an- 
nexed to  the  authority,  and  A«  is  compelled 
to  pay  oosts,  he  has  a  remedy  not  only  against 
B.,  but  against  the  attorney,  altiiongh  the  lat- 
ter was  ignorant  of  the  oondition.  Suprems 
Ot.,  1811,  Braidt «.  Walton,  8  Johns.,  298. 

182.  Goets  as  affeoted  by  the  amouDt; 
Ac.  The  payments  or  discount  intended  by 
section  6  of  the  statute  of  costs  (1  Bet.  L.  of 
1802,  680),-^roviding  that  when  the  demand 
of  plaintiff  exceeds  $200,  *^if  by  reason  of 
any  payments  or  discount**  he  shall  recovor 
less  than  $26,  he  shall  recover  ooets, — ^are 
such  only  as  are  made,  pending  the  bqiU 
Where  an  original  demand  exceeding  $200 
is  reduced  by  paymentSi  made  before  e>uit 
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tm^ght,  to  below  $25,  the  plidntiff  cannot  re- 
cord oosts  in  a  suit  for  the  bali^ce.  Mayor*» 
Ct,1802,  Dnnlap  v.  Scofield,  Zio.  Jud.  Op.,  78. 

183.  Aildfag  damages  tmd  ooeta.  Plaia- 
tiff  had  a  rerdict  for  $26  damages  and  $0.06 
costs.  Hdd^  under  section  1  of  the  statute  of 
costs,— providing  that  if  in  any  action,  except, 
&C.,  plaintiff  shall  not  recoTer  above  the  sum 
of  fiS)  be  shall  not  recoTor  cost?,  bat  shall 
ptTtfaem  to  the  defendant, — that  the  six  cents 
oould  not  be  regarded  as  a  part  of  the  re- 
eoTsry,  in  order  to  bring  the  same  above  $25, 
aod  entitle  plaintiff  to  costs.  The  words  of 
the  ftatiite  operated  on  the  Jurj  as  well  as  on 
the  court;  and  the  plaintiff  could  not  recover 
€Tdo  the  costs  found  by  the  jury,  but  must  pay 
eosts  to  the  defendant.  Mayar^i  Ot,  1802, 
Hm  f.  Saekett,  Xt«.  Jud,  Op,^  81. 

lOi.  A  recovery  of  $50  damages  and  $0.06 
costa,  is  not  a  recovery  above  $50  within 
the  Btatate.  Supreme  OL,  1804,  Yan  Home 
ff.  Petrie,  Ool  S  0.  Cos.,  890;  Seaman  v.  Bai- 
ley,/if.,  891. 

1B&  Iq  covenant  for  non-payment  of  rent, 
pluntiff  recovered  less  than  $250  ;—Eeld,  that 
iie  was  only  entitled  to  costs  as  in  the  Court  of 
OoBmon  Fleas.  Supreme  Ct.,  1811,  Beeker 
«.  Piatt,  7  Johne.,  655. 

IMl  In  an  aotion  of  covenant  to  recover  the 
conaderation  money  in  case  of  eviction,  the 
pkindff  is  entitled  to  Supreme  Court  costs, 
^boQgh  the  recovery  is  less  than  $250,  espe- 
cially if  the  Judge  certifies  that  tiie  title  to 
Un^  came  in  question.  Supreme  Ct^  1828, 
Kumford  e.  Withey,  1  WML,  279. 

187.  Certffioata  Under  1  Rev.  L.  of  1802, 
530,  if  the  referee  before  whom  a  ^sause  in  the 
Common  Pleas  was  tried,  certifies  that  the 
total  accounts  of  both  parties  exceed  $200, 
the  plaintiff  on  recovering,  is  entitled  to  oosts. 
Supreme  Ct,^  1812,  Dunham  «.  Chamberlain, 
9^MiUL,224L 

X88L  Ganse  removed.  An  aotion  of  slan- 
der commenced  in  an  inferior  court  and  re- 
moved by  habeas  corpus  to  the  Supreme  Court, 
—where  plaintiff  recovers  lees  than  $50, — ^is 
^prosecuted  in  the  Supreme  Court"  within 
the  meaning  of  1  Rev.  L.  of  1818,  844,  (  87, 
allowing  no  more  oosts  than  damages  in  such 
cases.  Supreme  €t.,  1816,  Waterman  e.  Van 
Benschotten,  18  Johne.,  426. 

189.  Under  1  Rev.  L.  of  1818,  890,  §  7, 
thoogh  the  cause  be  removed  to  the  Supreme 
Goort  by  habeiw  corpus,  it  is  the  same  cause. 


Supreme  Ot,  1819,  Bennet  «.  Rathbun,  17 
John»,y  87. 

190.  In  assumpsit,  removed  by  habeas  cor- 
pus from  the  Mayor^s  Court  of  Albany  to  the 
Supreme  Court,  the  plaintiff  is  entitled  to  Su- 
preme-Court costs,  where  he  recovers  more 
than  $50.  Supreme  Ot,  1826,  Toungs  e.  Yan 
Schaick,  6  Oow,,  281. 

191.  In  an  aotion  for  CEdse  impxiaonment 
only,  if  the  plaintiff  recovers  damages,  though 
less  than  $50,  he  is  entitled  to  full  costs.  Su- 
preme CLy  1821,  Bigelow  v.  Steams,  19  Johne., 
168. 

192.  IdbeL  Under  1  Rev.  L.  of  1818,  844, 
in  an  action  for  a  libel,  plaintiff  is  entitled  to 
recover  ftill  costs,  though  his  verdict  be  less 
than  $50.  Supreme  OU,  1828,  Haff  «.  Hutch- 
inson, 1  (7oto.,  416. 

193.  In  treapaaa  on  lands,  in  a  Court  of 
Common  Pleas,  &c.,  the  plaintiff,  unless  he  re- 
cover more  than  $25,  cannot  have  costs,  but 
must  pay  costs.  Supreme  Ct,  1828,  Benton  «. 
Dale,  1  0<no,,  160. 

194.  The  plaintiff  sued  before  a  Justice,  and 
declared  generally  for  trespasses  committed  on 
land  in  R.,  and  defendant  justified  by  a  plea 
of  title  to  the  M.  R.  close ;  upon  which  plain- 
tiff sued  him  for  the  same  cause  in  the  Com- 
mon Pleas,  which  defendant  removed  by  habeas 
corpus  to  the  Supreme  Court,  where  plaintiff 
declared  in  two  counts,  and  on  the  trial,  went 
not  only  for  trespasses  in  the  M.  R.  dose,  but 
also  for  other  trespasses,  and  there  was  a  gen- 
eral verdict  for  the  plaintiff.  EieU,  that  he 
was  entitled  to  double  costs  within  the  stat- 
ute. Supreme  Ct,,  1828,  Yolk  «.  Toungs,  1 
Gate,,  425. 

195.  Aaaumpait  What  oosts  are  taxed,  on 
recovery  in  Supreme  Court  of  less  than  ^250 
in  assumpsit.    Aloott «.  Phelps,  1  Oou>,,  170. 

196.  The  aooonnt  intended  by  the  statute, 
must  be  subsisting,  unliquidated  accounts.  So 
far  as  they  have  been  settled  and  a  balance 
struck  upon  them,  that  balance  can  alone  be 
properly  considered  the  account  between  the 
parties.  Supreme  Ct,,  1828,  Abernathy  v.  Ab- 
emathy,  2  0<no,,  418. 

197.  In  the  Kew  Tork  Gk))nnion  Plea% 
the  plaintiff  has  costs,  though  he  recover  less 
than  $50,  if  his  recovery  exceed  $25.  Supreme 
GL,  1824,  Van  Lew  «.  King,  8  Ow.,  875. 

19a  "Writ  of  inquiry.  After  judgment  for 
plaintiff  in  ejectment  is  affirmed  on  error,  the 
plaintiff  is  entitled  to  Supreme  Court  costs  for 
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%  writ  of  inquiry  to  asoerteSn  intermediate 
dftmagee,  withont  regard  to  the  amonat  re- 
covered tbereoa.  Si/preme  Ot.^  182i,  Jaekeon 
t.  Bathbone,  2  Cov>^  602. 

199.  If  tlie  treble  damasea  reeorered  in 
an  action  in  the  Supreme  Court,  for  trespass 
on  land,  are  less  tiian  $60,  treble  costs  are 
not  allowed.  Supreme  GU^  1824,  Hasbrondt 
«.  Schoonmaker,  8  C?<m».,  846. 

aoa  Gl^  of  New  Tork.  On  reyersal  of 
a  judgment  rendered  in  a  justice's  oonrt  in 
the  oitj  of  Few  Tork^  the  plaintiff  in  error  is 
entitled  to  costs.  The  $60  act  does  not  apply 
to  the  city  of  Kew  Tork.  Supreme  OLy  1828, 
lAtimer  Mb.  Barton,  1  Wend.^  278. 

Ml.  PamJiy.  It  is  the  judgment,  not  1^ 
anoont  of  the  execution,  that  regulates  tbe 
costs;  and  where  the  judgment  is  in  form  f&t 
a  penaUj  exceeding  the  lindi,  pkontiff  is  enti- 
tled to  full  costs.  [2  Johns.  Cas.,  406;  2  CM., 
107.]  S^iprems  Ct^  1818,  Pearson  e.  Bailey, 
10  JehM^  219 ;  1816,  Godfry  e.  Yancott,  18 
Id.,  846. 

TfOX,  ConstmSlion  of  section  10  of  ch.  269 
of  the  laws  of  1818^  as  to  efifect  of  amount  of 
reoorery.    Case  of  Costs,  17  Jolme.,  109. 

103.  Except  in  the  single  case  of  set-eff;  on 
all  bonds  and  agreements  secnred  by  a  pen- 
alty^ the  plaintiff  recoTers  costs  according  to 
the  feMUy.  Supreme  OL,  1826,  Harrey  e. 
BardweU,  6  Oew^  67;  S.  P.,  1826,  Fairlie  e. 
Lawson,  §  A,  424;  and  see  Alendorf  e.  Stickle, 
2  Id.,  412. 

804.  When  damages  are  reduced  by  set-off, 
the  pendky  is  immaterial.  Supreme  0t.,\9O^ 
Van  Antwerp  «.  Ingersoll,  OoL  S  O.  Cbt .,  870. 

20&  Where  plaintiff  stipulates  to  accept 
judgment  for  less  than  $260,  the  penalty  is 
no  knger  material  as  to  costs.  jV.  F.  Supe- 
rior at.,  1829,  Lowndes  e.  Campbell,  1  Eall, 
698. 

a06L  Aadliig  flawagSB  Where  tiie  pen- 
alty is  (260,  and  the  damages  recovered  are 
nominal,  they  may  be  added  so  as  to  make  a 
sum  exceeding  $260,  to  bring  the  case  within 
the  statute  and  entitie  plaintiff  to  costs.  Sn^ 
preme  Ot,  1827,  Hulin  «.  Rockwell,  9  Cow,, 
662. 

207.  CeitifioateL  Under  the  statute  of 
1787,— requiring  the  ''judge  at  the  trial"  to 
certify,— a  certificate  made  by  the  judge  who 
tried  the  cause  is  sufficient,  though  made  after 
the  trial  Supreme  Ot,,  1799,  Yielie  e.  Tow- 
ers, del.  A  0.  Oae.,  90. 


It  rests  in  the  discretion  of  the  judge* 
who  tries  the  cause  to  determine,  from  the 
testimony,  whether  the  trespass  was  wilftd 
and  malicious,  ^preme  Ct.,  1810,  Heath  e. 
Mclnroy,  6  Johns,,  277. 

909.  Under  1  Rev.  L.  of  1818,  848,  {  96,  a 
certificate  that  the  trespass  was  wilfdl  and 
malicious,  does  not  entitie  plaintiff  to  ooets. 
Supreme  Ct,,  1814,  Crane  e.  Oomsto^  11 
Jehne,,  404. 

210.  Qaeettai  of  tilie.  An  action  of  as- 
sumpsit for  use  and  occupation  of  land,  la  not 
an  action  "concerning  a  freehold  or  titie  of 
land,"  withkL  section  6  of  tiie  stetste  of  eoats 
(1  Bee.  L.  ef  1802, 680).  That  section  nppMes 
only  to  cases  in  which  the  action  ftaelf  oon- 
cems  the  freehold  or  title,  and  not  to  endi 
as  only  collaterally  draw  tliem  In  qnesticn. 
Maiyer^  €t.,  1802,  Yarian  e.  Sprolls,  Liie.  JM. 
eip.,28. 

211.  Meane  profits.  In  an  action  for  mesne 
profits,  eubeequeht  to  the  demise,  laid  in  the 
^ectment  suit,  plaintiff  *s  titie  cannot  be  dia> 
pnted,  and  therefMre  cannot  be  sM  to  be  in 
question  within  the  meaidng  of  tfie  etatnle. 
Supreme  Ot.,  1814,  Jackson  e.  Rttidall,  11 
Jelme.,  406. 

212.  That  titie  is  not  drawn  fn  queetion  in 
a  special  action  on  the  case  fn  a  miiaance. 
Boss  e.  Dole,  18  Jehne.,  806. 

213.  A  claim  to  an  easement  in  )>la5Btiff% 
land,  5y  preeeription,  draws  in  question  the 
titie  to  land.  iSkipreme  Ct.,  1806,  Heaton  e. 
Esrris,  1 /oJIm.,  146:  1807,  Snstace  «.  TnlMD, 
2/i.,  186. 

214.  Where,  in  an  action  mi  {he  ^aee  for 
overflowing  plaintiff's  land  by  means  of  a  uffl- 
dam,  a  right  to  overflow  snch  landtai,  founded 
tupon  an  alleged  license  of  plaintiflf^  came  in 
question  ;<-^«2(Z,  that  titie  to  land  did  not 
come  in  question.  [Distinguishing  Heaton  e. 
Ferris,  1  Johos.,  146.]  Supreme  Ok,  1808^ 
Otis  e.  HaU,  8  JehiM.,  460;  1888,  Chandler  «. 
Dnane,  10  Wmd,,  868. 

21&  Where,  in  an  action  of  trespass,  defend- 
ant pleaded,  in  justification,  a  right  pf  «ay 
over  plaintiff's  land,— ^«2i,  that  titie  to  land 
came  in  question  so  as  to  entitle  plidntiff  to 
full  costs  upon  recovery.  Supreme  Ct.,  1808, 
Heaton  «.  Ferris,  1  Johne.,  146 ;  1807,  Eustace 
e.  Tuthill,  2/<2.,  186. 

216.'  Where,  in  an  action  for  trespass,  de- 
fendant pleaded  a  mere  lieenee,  without  ooa> 
sideration,  to  cross  plaintiff's  land, — HM,  that 
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title  to  I&nd  did  not  come  in  qnettion,  and  that 
defendant  was  not  entitled  to  Sapreme  Oonrt 
oostB  under  1  Be\r.  L.  of  181S,  844,  {  5.  8u- 
j^rems  Ot,^  1828,  Etp,  Oobnrn,  1  (7(ra>.,  568. 

217.  An  attempt  bj  defendant  to  make  oat 
his  right  by  adverse  poeseesion  or  prescrip- 
tion,—#.  ^.,  a  presoriptiTe  right  to  overflow 
plaintiff's  land,— ^raws  the  title  to  freehold  in 
qneetioa,  and  plaintiff  is  entitled  to  Supreme 
Oonrt  eosts,  even  though  the  recovery  would 
otherwise  carry  only  Oommon  Pleas  costs. 
Supreme  Ot.^  1M4,  Tuneliff  e.  Lawyer,  8  Oow,^ 
88S. 

21&  In  trespass  on  lands,  where  pli^tiff 
had  not  actual  poesession,  and  it  became  neces- 
sary to  establish  constructive  possession  at  the 
trial  by  showing  title,— J?i$2^  that  the  title 
was  in  question,  and  plaintiff  was  therefore 
entitled  to  single  costs  upon  the  statute.  /9ii- 
freme  0%^  1828,  Hubbell  e.  Rochester,  8  (7oto., 
115.     But  see  Brown  e.  Migors,  7  Wend.y 

4m, 

219.  Where  plaintiff  has  no  actual  posses- 
sion, he  must  prove  title,  and  defendant  can- 
not, by  admitting  title  on  the  trial,  take  away 
hia  right  to  costs.  Supreme  Ct,^  1828,  Hub- 
bell  V.  Rochester,  8  Covo.^  116. 

220.  If  the  title  to  land  did  come  in  ques- 
tion, pldnttff  is  entitled  to  costs,  althou^,  if 
the  action  bad  been  brought  in  a  justice^s 
court,  del^dant  might  not  have  questioned 
the  title.  Supreme  {7f.,  1825,  Rogers  e.  Mc- 
Gregor, 4  Cow.^  581. 

221.  The  court  will  require  a  certificate  of 
the  Judge  who  tried  the  cause,  that  the  title 
came  in  question.  A  plea  of  not  guilty,  and 
notice  that  the  heue  in  quo  was  defendant's 
flreehoM,  does  not  show  that  the  title  did  come 
in  question.  Supreme  Ot,  1804,  Farrington  e. 
Bennies  Col  db  0.  Cae.^  898. 

22Z  8ev«ral  raiti  and  dsfenoea.  Where 
two  suits  involve  the  same  question,  and  the 
fttte  of  both  is  made  dependent,  by  stipulation, 
upon  the  decision  of  one,  only  one  full  bill  is 
allowed.  [18  Johns.,  810;  20  Id.,  274;  8  Oow., 
385 ;  4  Id.,  78, 588.]  Gt.  ofBrron,  1829,  Law 
«.  Jackson,  2  Fim^.,  209. 

229L  In  an  action  upon  contract,  though 
one  defendant  has  a  verdict,  if  his  co-defend- 
ants are  convicted  he  is  not  entitled  to  costs. 
CI  Beo,  Z.,  of  1818,  848,  §  2.)  Supreme  Ct, 
1884,  Avery  e.  Ourtiss,  8  Ooto.,  869.  To  the 
•ame  effect,  see  JSep.  Nelson,  1  Id,,  417. 

224  Where  several  defendants  appear  and 


plead  by  one  attorney,  only  one  retaining  fee 
will  be  allowed  against  the  phuntifl^  Supreme 
Ct.,  1828,  Morton  e.  Oroghan,  1  Oote,^  288. 

225.  Where  pkintiff  brings  several  suits  for 
a  Joint  trespass,  he  may  recover  costs  in  all 
Supreme  Ct,  1806,  Livingston  e.  Bishop,  1 
•TbAnt.,  290. 

226.  The  statute  {Sem.  41,  ch.  259,  §  6) 
regulating  the  costs  of  several  suits  on  the 
same  instrument  or  note,  &e.,  against  maker 
and  indorsers,  4bc.,  applies  only  to  the  general, 
not  to  the  interlocutory,  costs  ot  the  cause. 
Supreme  Ot,  1826,  Ontario  Bank  «.  Baxter,  • 
Ooie,,  895. 

227.  The  provisions  of  1  Rev.  L.  of  1818, 
521,  §  14,'-anowing  only  costs  of  one  suit  in 
certain  cases, — ^Is  confined  to  cases  where  the 
defendants  may  all  be  sued  Jointiy,  not  where 
they  must  be  sued  severally.  Supreme  Ot,^ 
1824,  Anonymous,  2  Oew.,  591. 

22a  Bereral  iMmes.  Where  there  are' 
issues  both  of  fact  and  of  law,  on  separate 
counts,  and  the  plaintiff  recovers  on  the  whole 
record,  he  is  entitled  to  costs  on  the  issue 
found  in  his  favor,  and  does  not  pay  costs  on 
the  issue  of  law  i&und  against  him.  Supreme 
Ot.,  1828,  Williams  ode.  Wright,  1  Wend.,  277. 
But  see,  as  to  the  application  of  this  rule  in 
replevin,  Wright  e.  WilKcms,  2  /i.,  683. 

229.  Where  there  is  both  an  issue  of  law 
and  an  issue  of  fact  on  the  record,  and  the 
plaintiff  goes  to  trial  before  the  determination 
of  the  Issue  of  kw,  he  does  so  at  the  peril  of 
losing  the  costs  of  the  circuit,  if  the  demurrer 
be  decided  against  him.*  Supreme  Ot,,  1880^ 
Booth  e.  Smith,  5  Wend,,  107. 

230.  Kew  ferial.  Where  the  Jury  find  a 
verdict  contrary  to  law,  costs  abide  the  event 
of  the  suit.  Supreme  Ot,y  1800,  Van  Reosse* 
laer  e.  Dole,  1  Johns.  Cae.,  279 ;  and  see  Silva 
e.  Low,  1  Id,,  886. 

231.  Granting  new  trials  is  always  on  pay« 
ment  of  costs,  when  not  otherwise  expressed, 
though  when  granted  for  the  misdirection  of 
the  judge,  they  abide  the  event.  Supreme  Ot, 
1804,  Williams  e.  Smith,  2  Oai.,  258;  S.  0., 
Ool,  A  0.  Oae.,  408. 

232  If  a  motion  for  a  new  trial  be  not 
granted,  the  opposing  party  has  costs.    lb. 
233.  Whenever  the  costs  of  a  former  trial 


*  Bald  to  be  only  applioable  whers  tiie  demaxrsr 
ia  to  the  ^koU  osiuie  of  action,  Oabome  «.  Lawienos, 
9  Wend.,  445. 
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are  direoted  to  abide  the  event  of  the  suit,  the 
finally  snooessfol  party  is  entitled  to  the  costs 
of  both  trials.  Bu/prmM  Ot,^  1824,  Oanrey  v. 
Rider,  2  0<w.^  617. 

234.  Where  a  verdiot  is  set  aside  for  mis- 
direction of  the  jndge,  and  the  finding  of  the 
jnry  against  the  law,  costs  shonid  abide  the 
erent.  Buprems  Ct,^  1827,  La  Farge  «.  Knee- 
land,  7  Cow,^  456. 

23ft.  MotiOBum  Ao.  Where  the  titles  of 
several  oanses,  in  which  the  names  are  differ- 
ent, are  included  in  the  same  affidavit,  or  no- 
tice, the  clerk  on  entering  the  de&ults,  is  en- 
titled to  his  fees  in  each  cause.  Supreme  Ct.^ 
1822,  Boyce  ^.  Thompson,  20  Johne.^  274; 
1824,  Jackson  «.  Gamsey,  8  (^.,  ^86. 

236.  Where  there  are  several  suits  by  the 
same  plaintiff  and  which  are  included  togeth- 
er on  the  same  motion,  only  one  bill  of  costs 
is  allowed  to  be  taxed,  on  the  motion  being 
granted.  Supreme  Ct.^  1820,  Jackson  e.  Kel- 
ler, 18  Johne.^  810. 

237.  The  rule  is  the  same  if  the  motion  is 
denied.  Supreme  Ot^  1824,  Jackson  «.  G^n- 
8ey,  8  Oow,y  885. 

238b  Where  the  rule  is  entered  that  a  mo- 
tion be  denied,  costs  of  opposing  follow  of 
oonrse,  except  where  the  contrary  is  expressed 
in  the  rule.  Supreme  Ot.^  1824,  Jackson  «. 
Gayer,  2  Oow,^  484. 

239.  That  a^arty  disobeying  an  order,  may 
be  charged  with  c<tets  of  motion  for  judgment 
of  nonsuit    May  «.  Richardson,  4  Oow.^  56. 

240.  Where  an  order  to  stay  a  trial  was 
obtained,  with  a  view  to  a  motion,  which  was 
denied  with  costs,  the  costs  of  the  opposite 
party,  in  preparing  for  trial  were  allowed,  up 
to  the  time  of  the  order  to  stay  being  served. 
Supreme  Ot,^  1827,  Jackson  v.  McKinney,  7 
Oeu).^  420. 

241.  Where  a  party  gave  notice  of  a  motion 
and  did  not  attend  to  argue,  the  opposite  party 
was  allowed  costs.  Brett  «.  Hood,  1  Oai., 
848;  S.  0.,  Ool  A  0.  Oae,^  259. 

242.  That  a  defendant  who  attends  with 
witnesses  before  a  sheriff  on  notice  of  the 
executing  of  a  writ  of  inquiry,  is  entitied  to 
costs,  if  plaintiff  does  not  appear,  or  the  writ 
is  not  then  executed.  Butier  «.  Kelsey,  14 
Johm,^  842. 

243.  No  costs  are  given  by  the  statute  on 
an  arrest  of  judgment.  Supreme  CUy  1814, 
Pangburn  v,  Ramsay,  11  Johne.^  141, 

244.  On  a  motion  to  change  the  venue  no 


costs  are  allowed  on  either  side.  Supreme  Oty 
1809,  Worthy  e.  Gilbert,  4  Johne.y  492. 

245.  Oosts  on  a  motion  to  change  the  venne 
abide  the  event  of  the  suit,  and  may  be  taxed 
after  Judgment  Supreme  Cft.^  1822,  Norton 
V.  Rich,  20  Johne,^  475. 

246.  On  granting  defendant's  motion  for 
commission,  costs  of  .plaintiff's  preparing  for 
trial  are  imposed  on  defendant,  where  he  has 
not  used  due  diligence  in  giving  notice  of  his 
motion;  but  not  otherwise.  Supreme  Ot.y 
1800,  Burr  v.  Skinner,  1  Johne.  Oae.^  891 ;  S. 
0.,  Ool,  A  G,  Cae.^  100 ;  1828,  Ives  ads.  Jones, 
1  Wend.,  288. 

247.  Oosts  on  countermanding  notice.  Smith 
«.  Shaw,  1  Oev>,y  429. 

24&  The  costs  of  a  motion  which  was  d^ 
nied,  were  granted  to  the  moving  party,  on 
the  ground  that  he  had  been  misled  by  the 
statements  of  the  opposing  party.  Leonard  «• 
Manard,  1  EaU,  200. 

249.  Defendant  may  have  costs,  because 
the  cause  was  not  brought  to  trial  pursuant 
to  notice,  owing  to  the  defendant's  otjeotin^ 
to  a  defect  in  plaintiff's  jury  prooese.  Su- 
preme Ot^  1800,  Dill  0.  Wood,  1  Johne,  Cae^r 
894. 

250.  That  neglect  to  apply  for  costs  of  mo- 
tion at  the  same  term  is  a  waiver  of  them* 
Pabner  «.  Mulligan,  Ool  A  0.  Oae.,  428. 

251.  Retainer.    When  a  cause  is  removed 
by  certiorari,  from  a  court  of  Oommon  Pleas 
to  the  Supreme  Oonrt,  only  one  retuning  fee    i 
and  one  brief  are  taxable.    Supreme  Ot,y  1828, 
Orummer  e.  Huff,  1  Wend.,  24. 

252.  When  the  same  person  acts  as  attor- 
ney and  counsel  in  a  cause,  he  cannot  charge 
fees  for  services  in  both  characters,  but  may- 
elect  in  which  he  will  charge.  Supreme  Ot.^ 
1827,  Gold  V.  Hotchkiss,  7  Oow.,  868;  1828, 
Orummer  «.  Hu£^  1  Wend.,  24. 

'  253.  Cost  of  oironit  A  party  on  reoover- 
ing  is  not  entitled  to  tax  costs  of  a  circuit,  the 
costs  of  which  he  was  required  to  pay  to  the 
other  for  not  proceeding  to  trial  then.  Su- 
preme Ot,,  1829,  lanacre  «.  Lush,  8  Wend.,  805« 

254.  When  a  cause  is  not  duly  noticed  for 
trial,  neither  party  is  entitied  to  charge  for 
preparing  for  trial.  Supreme  Ot,  1828,  Orum- 
mer V.  R\xS,  1  Wend,,  24 

255.  Disbiizsementa,  Sto.  Oosts  of  euingi 
out  a  commission  may  be  taxed ;  but  the  ex- 
penses of  exeeuting  the  commission,  not  bein^ 
within  the  provisions  of  the  act,  are  not  to  be 
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ilk>v«d.  Supreme  Ot^  1806^  Eenney  «.  Van- 
borne,  S  Jekns^  107. 

25a  Under  the  act  of  1818,  oh.  56,  (  6,  only 
isddeatal  ezpenaee  of  referees  oan  be  taxed. 
OoiiBM&-&e  18  not  to  be  inoloded.  Supreme 
Ct^  18M,  Gsy  «.  Patterson,  8  (hw^  29. 

297.  Fees  paid  for  exemplifici^tions  of  rec- 
ords prodnoed  in  OTidenoe,  may  be  taxed. 
Sypreme  Ct^  1820,  Jackson  v.  Boot,  IBJohm.^ 
83€L  ^ 

2S8L  Fee  for  oertifioate  of  secretary  of 
fiUte,  and  tot  certafled  copies  of  depositions 
taken  nnder  the  act  to  perpetoate  testimony, 
allowed.  Svpteme  Ot,^  1824^  Jackson  «.  Ma- 
ther, 2  Oem^  68^ 

299l  Fbdntifl^  on  snoceeding,  is  entitled  to 
ka?e  the  oosts  of  carrying  down  the  cause, 
tboQ^  it  was  not  placed  upon  the  calendar. 
But  in  aiioh  casCi  the  fees  for  pladng  it  upon 
the  calendar  cannot  be  taxed.  Supreme  Ot,^ 
18S>,  Lyon  «.  Wilkes,  1  CTmp.,  501. 

260.  Uaeftd  figures  are  coonted,  in  compnt- 
ing  iblioa,  at  one  word  for  each  fignre.  Sia- 
prm^  Ct^  1827,  OorHes  «.  Onmmings,  7  (hw.^ 
154.  , 

261.  OoetB  of  examination  de  hene  ea$6  are 
oot  taxable,  nnless  on  final  bill  Supreme  Ot^ 
1898,  Jackson  e.  Hooker,  1  (7(M9.,  586. 

262.  WltniMW  faaa.  No  fees  for  witnesses 
^oald  be  taxed  )n  any  canse,  without  proof, 
by  afBdaTit,  of  their  attendance  and  travel. 
Seprems  OL^  1810,  Jackson  e.  Scott,  6  Jdhm,^ 

'880. 

2621  Where  witnesses  are  brought  from  an- 
other State,  the  time  of  their  attendance  can 
only  be  oompnted  from  the  place  of  trial,  com- 
ing and  returning,  to  the  boundary  line  of  the 
&ate;  and  the  distance  must  be  taken  accord- 
ingly.   Supreme  Ot^  1809,  Howland  «.  Lenox, 

26%.  Surveyors,  as  witnesses,  are  entitled 
merely  to  witnees-fees,  except  in  causes  where 
there  bas  been  a  view.  Supreme  Ot^  1828, 
Lyon  9.  Wilkes,  1  Oow^  591. 

26S.  Tiizatiaii.  Merely  objecting  before 
the  taxing  officer  to  an  item  for  witnesses' 
fisea,  on  the  ground  of  their  non-attendance 
seoor&ig  to  the  charge,  is  not  a  sufficient 
ground  upon  which  to  move  for  a  retaxation. 

n. 

266i  The  court  reftised  to  order  retaxation 
after  two  terms*  delay  to  ask  it  McLean  «. 
Forward,  1  Oe»^  49. 

267.  Goeta  ik  error.    The  Court  of  Errors 


hare  power  to  award  additional  costs,  where 
the  party  has  proceeded  yexatiously.  Gt,  of 
Brrere^  1828,  Murray  «.  Mumford,  2  Cow.^  400; 
and  see  Easton  e.  Tallmadge,  2  /^,  402. 

268.  Though  on  a  writ  of  error  a  Judgment 
may  be  affirmed  in  part  and  reversed  in  part, 
under  1  Bev.  L.  of  1818, 846,  §  18 ;  on  part  re- 
versal, costs  cannot  be  allowed  on  either  side 
Ct.  qfErrert^  1815,  Anon.,  12  Johne,^  840. 

269.  On  ordering  a  ne  reeipiatur  of  a  writ 
of  error,  sinoe  the  court  are  not  possessed  of 
the  cauBCy  they  cannot  award  costs.  Ot  of 
Errere^  1825,  Newman  e.  Van  Antwerp,  4 
Ow.,  711. 

270.  If  plaintiff's  Judgment  is  reversed  on 
error,  the  plaintiff  in  error  has  no  costs.  Sur 
prems  Ct^  1811,  Pease  c.  Morgan,  7Johni.^  468. 

27L  When  judgment  below  is  for  the  de- 
fendant, the  case  is  not  within  the  statute 
which  gives  double  costs  by  reason  of  the  de- 
lay of  execution.  Supreme  Ot^  1810,  Peters 
e.  Henry,  6  Johm,^  278. 

272.  Colleotion  of  oosta.  Modes  of  col- 
lecting costs  when  cause  goes  off  on  motion  of 
defendant,  on  payment  of  costs.  Larroway 
adi.  Lewis,  Ool  A  0.  Gas.,  126. 

273.  If  an  exoneretur  is  ordered  on  pay- 
ment of  costs,  tbey  are  payable  without  de- 
mand. Supreme  Ot,  1799,  Gannon  e.  Oath- 
cart,  Col  d  0.  Cos.,  84. 

274.  The  rule  that  a  party  has  20  days  to 
pay  costs  [see  8  Oai.,  95],  is  confined  to  costs 
which  are  due  from  the  plaintiff  where  he  is 
allowed  to  stipulate  to  go  to  trial  on  payment 
of  costs,  upon  the  defendant's  moving  for  judg- 
ment^ as  in  case  of  nonsuit  Supreme  Ot,  1 824, 
Bradstreet  e.  Phelps,  2  Cow,,  468. 

275.  Where  proceedings  are  set  aside  on  the 
bul-bond  on  the  usual  terms,  costs  are  to  be 
paid  inttarUer^ — i.  e^  in  twenty-four  hours; 
and  a  default  entered  in  the  original  suit,  on 
the  same  day  of  the  order  of  tbe  court  setting 
aside  such  proceedings  is  entered,  is  irregular. 
Supreme  Ot,  (18181),  Winans  ad$.  Van  Name, 
8  Oity  E.  Bee,,  156. 

276.  On  judgment  against  a  party  demur- 
ring, with  leave  to  withdraw  the  demurrer  and 
plead,  on  payment  of  costs,  he  must  seek  the 
opposite  attorney  and  tender  bim  tbe  costs,  or 
offer  to  pay  on  their  being  taxed.  Supreme 
Ot,,  1^7,  Sands  v.  McOlelan,  6  Oow,,  582. 

277.  Requisites  of  affidavit  of  demand  of 
costs  in  ejectment,  on  motion  for  attachment 
Jackson  «.  Stiles,  Ool  A  0.  Cae,,  488. 
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278.  To  brio^  a  party  Ixito  ooatampt  for 

non-payment  of  costs,  the  role  moat  be  entered 
ezpreedy  directing  him  to  pay  them.  Supreme 
Ot^  1835,  Anonymous,  4  Oow^  857. 

279.  Where  an  agent  demands  them,  his 
power  to  receive  them,  as  well  as  the  role  re- 
quiring payment,  most  be  exhibited.  Supreme 
Ct,  1826,  Jackson  «.  Sackett,  6  Oo%e.,  88. 

280.  Notice  of  t^e  motion  is  not  necessary ; 
the  attachment  goes,  of  course,  on  proof  of 
regular  demand  with  service  of  taxed  bill  and 
non-payment  Supreme  OLy  1827,  Boms  «. 
Burns,  7  Om.^  470. 

281.  A  copy  of  the  taxed  bill  must  be 
served  when  the  original  is  shown  and  pig- 
ment demanded.  Suprems  Ot,  1828a  St.  John 
aii.  Hubbard,  1  Weni,,  94;  1824,  People  o. 
Hosenfratta,  8  G(no.y  26. 

282.  To  warrant  an  attachment  for  not  pay- 
ing costs,  against  the  lessor  in  ejectment,  on 
judgment  for  the  defendant  upon  verdict,  a  ea. 
<a.  against  the  nominal  plaintiff  for  the  costs 
must  first  be  exhibited.  Supreme  Ot,^  1827, 
People  «.  Merritt,  7  Cou>,^  415. 

283.  The  oaabier  of  a  moneyed  iastitiio 
tioD,  having  charge  of  its  funds,  may  be  or- 
dered to  show  cause  why  an  attachment  for 
non-payment  of  costs,  ordered  to  be  paid  by 
the  institution,  should  not  issue  against,  him ; 
but  if  he  answer  that  he  has  no  control  of  the 
funds,  a  dUtringae  may  issue  against  the  cor- 
poration. [Ooop.,  ¥•]  Supreme  Gt^  1828, 
Worden  ode.  Orange  Co.  Bank,  1  Wend.,  94, 809. 

284.  The  statate  exempting  tenalee  from 
imprisonment  upon  execution,  in  any  civil  ac- 
tion where  the  debt  or  damages  do  not  expeed 
fifty  dollars,  exclusive  of  costs  (1  Bev,  L,  of 
1818, 527),  does  not  apply  to  an  award  of  costs 
against  a  female  lessor,  in  ^ectment,  nor  pre- 
vent an  attachment  issuing  for  them.  Supreme 
Oty  1824,  Jackson  «.  Haines,  2  Cow.,  462. 

285.  That  the  relator  in  a  suit  on  an  admiU' 
istrator^s  bond,  may  be  attached  for  the  ooets. 
People  V.  McDonald,  1  Oow,,  189. 

286.  An  order  made  l^  referees  as  to 
costs,  is  not  ground  for  the  interference  of 
the  court  by  attachment.  Supreme  Ct^  1826, 
Johnson  v.  Gay,  6  C^yfc.^  55. 

2.  Under  the  Revised  Statutes, 

A.  Construction  of  the  Statute  of  Costti  (2  Beo. 
ataL,  612-619). 

287.  No  retrospective  effect;  The  provi- 
sions of  2  Rev.  Stat.,  618,  regulating  costs,  are 


not  retrospective,  and  do  not,  therefore,  give 
a  right  to  costs  in  a  penal  action,  pending  at 
the  time  of  their  enactment.  Supreme  Gt.^ 
1888,  Baker  «.  Bartlett,  9  Wmd.y  494 

288.  Where  the  right  to  ooets  in  an  aotioa 
in  which  plaintiff  recovers  double  or  treble 
damages,  accrued  alter  the  enaotmeDt  of  the 
Revised  Statutes,  only  single  costs  are  to  be 
allowed,  in  genial.  Supreme  Ot,  1880^  Smitii 
«.  Castlers,  5  WeThd,^  81. 

288.  Ottbeoqaent  etatntea  regolaiing  ooi»t8 
in  various  oases  in  actions  at  law,  before  the  Code 
of  Procedure.    2  Rm,  Stat.,  8  ed.,  702-710. 

280.  Reoowy.  The  amount  of  tlie^*reoov- 

ery,"  as  used  in  the  statute  of  oests,  means  the 
dafna^^,  and  does  not  include  inlerett.  Su- 
prmne  Ot.,  Sjp.  T.,  1845^  Troj  Cfity  Bmk  e. 
Grant,  1  Hw,  iV.^  186. 

291.  Seotion  3.  The  right  to  eoete  k  ao- 
tions  relatu^  to  real  estate  enumenrted  m  tit 
6  of  the  chapter  referred  to  in  ^  Ber.  Stet., 
618,  S  8,  depends  on  the  natve  <^  the  action, 
not  on  the  question  of  title,  or  the  aneunt 
of  damayw.  Supreme  Ct,^  1845^  Jeimain  e. 
Booth,  1  Den,,  689. 

282.  Whete  the  piaintiiff  recovered  less  than 
$50,  in  an  action  of  assmnpeit,  the  detedant 
neglected  to  insert  his  eoels  in  the  r<^  because 
plaintiff  was  insolvent;  and  deteteit  per* 
fected  judgment  and  proceeded  by  eei/refa^as, 
Heidi  that  the  eoire  fsMae  was  proeeoutad  in 
bad  ihith  and  without  a  proper  casO)  and  de- 
fendant should  have  leave  to  enter  his  costs  on 
the  roll,  and  have  the  proceedings  on  eeim/a- 
eiae  set  aside.  Supreme  Ct,  1884,  Hoyt  o. 
Blain,  12  WewLy  188. 

29a  Under  2  Bev.  Stat.,  618,  §  8,  the  plain- 
ti^  in  ejectment  for  dower,  is  entitled  to  ooeta 
of  the  judgment  establishing  her  right.  Su- 
preme Gt,,  1888,  Walker  v,  Schuyler,  10*  Wend., 
480. 

294k  And  this,  notwithstanding  that  «fter 
the  expiration  of  the  forty  days,  though  before 
suit  brought,  the  tenant  offered  to  assign  dower. 
Supreme  Gt,  1888,  Tates  e.  Paddock,  10  Wend,, 
529. 

298.  If  two  join  in  ejectment,  one  count 
alleging  title  in  one  of  them,  and  another 
count  alleging  title  in  the  other,  and  one  has 
a  verdict,  the  defendant  is  entitled  to  a  verdict 
and  full  costs  against  the  other  as  if  he  were 
sole  plaintiff.  Supreme  Gt,,  1889,  Maybury  «. 
Evans,  19  Wend,,  625 ;  Hinman  «.  Booth,  20 
Id,,  666. 
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lo  BDob  caM  the  plaintiff  who  preyaib 
is  entitled  to  su^h  ooflto  as  he  might  have  re- 
cohered  had  he  aued  alone*  Supreme  Ct.^ 
ISM,  HiiuBMi  ««  Booth,  90  Wend.,  6«e. 

As  to  vhat  10  a  QuasUoe  oC  tMo^  te.,  with- 
lA  lobd.  9  of  this  eectioD,  aee  if^fra,  870. 

an.  liaotian  &  The  trial  of  a  eoggestioB 
for  mesne  profits,  after  a  reoovery  in  cjeotm^nt, 
i%  im  liiyeet  of  ooets,  like  an  action  of  assnoip- 
■it;  and  if  plaiatiff  does  not  reoorer  $50,  he  is 
Mahle  for  oobIb.  Oosta  in  the  Snpreme  Oonrt 
BBS  jiea  lo  b«  allowed  merely  beoanse  there  is 
BO  remedy  elsewhere.  Supreme  Ot^  1888, 
B^M^tan  «.  WellingCon,  10  Vimd.,  068.  ?ol- 
loved,  1887,  Wiiskbam  e.  Seely,  18  Id.,  848. 

asa  tleotiou  8l  The  eipveesion,  '^estab- 
Mad  at  the  trial,'' doee  not  mean  a  daim  that 
shaB  be  proved  jnHiMtf,^M<d  merely,  bnt  one  so 
prvved  and  eetaUiahed  that  a  Jnc^^ment  will 
be  giTenvpoB  it,  anlese  a  setoff  prevents.  If 
a  cliim  pveaunptiTdy  made  onl^  be  dsfoated 
by  essntsr-prcNrf;  it  is  not  eUdbikhed  within 
the  inossiiag  of  thte  statnte,  whether  snoh  defeat 
be  eeeaaioned  by  contesting  the  daim  itself; 
or  by  proof  of  payment.  If,  F.  Superior  (H., 
1818,  Spnag  YaHey  Shot  h  Lead  Oo.  v.  Jack- 

299l  PayBMBts  are  not  set-ofb  within  9 
Bsf.atat,  %  ed^  608,  %  9,  allowing  oosts  where 
the  demands  are  rednced  by  set-oflEs.  Supreme 
CL^  1888,  Matteson  e.  Bloc»nfleld,  10  ITsikZ., 
08;  IGOs  a.  N.  T.  Ck>m.  PL,  10 Id,,  067,  noU; 
F.  T.  Superior  OL,  1843,  Lewis  «.  N.  Y.  Dry- 
l>oflkCo.,12r.  r.Ze^.  (7ftf.,900;  and  see  Par- 
ker e.  Badlif^  14  Wend.,  68. 

900l  Fayraoits  are  not  demands  within  seo- 
tioB  8,  sikKwing  costs  where  the  demands  es- 
tablished exceed  |400.  Supreme  Gt.  (1888?), 
IGIls  e.  N.  Y.  Com.  PI.,  10  Wend.,  667,  note, 

301.  The  statute  limiting  the  rates  of  oosts, 
aecorfflng  to  the  amoant  of  the  demand,  does 
not  apply  to  interlocntory  costs.  Supreme  Ot*, 
1884y  Psyn  e.  Lansing,  10  Wend.,  606. 

302.  Under  section  9,  the  costs  are  taxable  In 
a  gross  snm,  as  the  Oommon  Pleas  costs  now 
are  by  section  18,  notwithstanding  the  fact  that 
when  1  BcT.L.  of  1818,  844,g4,was  enacted, 
from  which  section  9  was  taken,  Oommon 
Pleas  costs  were  taxable  by  items.  Supreme 
OL,  1884,  Hall  e.  DwineU,  10  Wmid.,  628. 

309L  Saotiou  17.  Where  an  execntor  snes 
oa  an  alleged  canse  of  action,  which  arose 
wboDy  after  the  death  of  the  testator,  and 
;  the  time  of  the  executorship,  and  fails 


in  his  action,  he  ought  to  pay  costs.  Supreme 
Ot^  1846,  Barhans  e.  Blanchard,  1  Dm.,  626. 

304.  A  suit  is  wantonly  brought,  within  8 
Rev.  Stat,  616,  §  17,  when  brought  by  the 
execntor  or  administrator,  without  probable 
canse,  or  where  he  had  not  exercised  ordinary 
care  and  diligence  in  ascertldning  whether 
ti^M^  was  any  Jost  canse  of  aodon.  GhamMry, 
1848,  RooscTclt  e.  Ellithorp,  10  Paige,  416. 

30&  SeoHoii  18.  In  an  action  against  two 
defendants,  if  plaintiff  has  a  verdict  which  car- 
ries  costs  against  one  defendant,  and  the  othe^ 
is  acquitted,  the  latter  is  entitled  to*a  fhll  biH 
of  costs  against  the  plaifkfiiff.  Supreme  Ot., 
1884,  Oanfield  v.  Gaylord,  18  Wend.,  286 ;  and 
see  Albany  ds  West  Stockbridge  t.  R.  Oo.  e. 
Oady,  6jBi2{,866. 

306.  Bnt  where  defendants  appeared  by  the 
same  attorney,  and  there  was  bnt  one  'set  of 
services^  and  both  defendants  are  .acquitted, 
they  are  entitled  to  bnt  one  bill  of  costs  and 
one  feoord.  Supreme  Ot.,  1848^  Albany  ds 
West  Stockbridge  R.  R.  Oo.  v.  Oady,  6  BiU, 
266. 

307.  But  if,  without  any  improper  motive, 
they  appear  and  defend  by  different  attorneys, 
each  is  entitled  to  a  fdll  biR  of  oosts,  so  far  as 
the  services  were  separate  and  distinct.  [6 
Add  &  £.,  408.]  Supreme  Ct,  1848,  Ten- 
broedk  e.  Paige,  6  JSTtR,  267. 

308.  Where  tlie  questions  to  be  tried,  and 
the  witnesses,  were  the  same  as  to  both  defend- 
ants, there  should  be  but  one  taxation  for  wit- 
nesses* fees ;  and  as  there  can  be  but  one  Judg- 
ment, there  should  be  no  allowance  for  more 
^an  one  record.    lb. 

309.  In  such  case,  though  defendants  may 
have  separate  bills,  the  costs  of  all  must  be 
taxed  at  the  same  time.  [4  Moore  &  P.,  469  \ 
6Bing.,  687.]    lb. 

3ia  Seotlon  19.  The  provision  of  2  Rev. 
Stat.,  616,  S 19,  does  not  extend  to  replevin ; 
and  one  defendant  in  replevin,  who  is  acquit- 
ted, is  entitled  to  costs,  though  the  Judge  cer- 
tify that  he  was  Joined  with  reasonable  cause. 
Supreme  Ot.,  1846,  Davis  v.  Newoomb^  1  Den., 
661. 

311.  SapaaL  The  provisions  of  2  Rev. 
Stat,  oh.  10,  tit.  1,  pt  8,  ( 19,  as  to  the  allow- 
ance of  costs  to  defendants,  are  repealed.  IT, 
F.  Superior  Ot.,  1868,  Bulkley  e.  Smith,  1 
i>us^,  704. 

312.  Seotlon  ao.  The  Oode  has  superseded 
the  provision  of  2  Rev.  Stat.,  616,  {  20,  as  to 
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allowiBg  diBOontinnanoe  without  oosts.  JVl  F. 
Superior  (X^  1857^  Butler  «.  Morris,  1  .Smw., 
829. 

313.  Seotloii  21.  The  oonrt  can  only  in- 
terfere to  compel  a  settlement,  where,  hj  the 
terms  of  the  oontraot,  a  certain  sum  is  due, 
%nd  not  wbere  uncertain  damages  are  to  be 
assessed.  Bufrmne  Ot.^  1845,  People  v.  Stem- 
bnrg,  1  Den^  685. 

314.  Where  a  plaintiff  sues  on  a  bond  in 
penalty  of  more  than  $60,  and  reooyers  less 
than  $50  damages,  he  will  not  be  compelled 
to  accept  a  tender  of  the  damages  without 
costs.  This  is  not  a  case  where  a  snit  is  ^'  set- 
tied*"  within  2  Bct.  Stat,  616,  §  21.  Plaintiff 
may  enter  judgment  for  the  penalty  and  costs. 
Supreme  Ct^  1846,  Grosvenor  v.  Bogers,  8 
J>en^  267. 

315.  Under  section  21,  if  less  than  $50  is 
admitted  to  be  due,  no  oosts  shall  be  received 
upon  settlement,  although  plaintiff  might  re- 
coyer  costs  upon  obtaining  a  Judgment,  as 
upon  the  penalty  of  a  bond.  Supreme  Oty 
1880,  Wells  «.  Feeter,  5  Wend,y  188 ;  1886, 
Howe  «.  Qoodnch,  18  7(2.,  560. 

316.  Where  plaintiff  has  recovered  judg- 
ment on  the  penalty,  he  is  entitled  to  costs. 
Supreme  Ot.^  1884,  Lewis  «.  Spencer,  12  Wend,^ 
189. 

As  to  the  right  to  Doable  or  inoreaaed 
oosts  under  section  24,  see  eupra^  lY. 

317.  Baotkm  26.  The  provision  of  2  Rev. 
Btat.,  617,  {  26, — giving  costs  to  a  defendant 
where  one  or  more  of  several  issues  are  deter- 
mined in  his  fjEivor,  and  the  others  in  favor  of 
the  plaintiff^— contemplates  a  verdict  for  the 
defendant  on  the  separate  count,  before  he  is 
entitled  to  costs  against  the  plaintiff  Supreme 
CU,  1842,  Briggs  «.  AUen,  4  mU,  588. 

318.  Independently  of  this  provision,  the 
consequence  of  a  'MUe  prosequi^  as  to  one 
count  or  part  of  a  count  in  a  declaration,  is  to 
deprive  the  plaintiff  of  costs  upon  the  matters 
thus  discontinued,  [i  Tidd,  888;  2  Arch., 
281;  16  East,  129.]    Ih. 

319.  In  replevin,  there  being  a  single  plea 
of  property  and  but  one  count,  where  part  of 
the  property  is  found  to  belong  to  each  party, 
each  is  entitled  to  cost^.  Supreme  Ot^  1886, 
Seymour  «.  Billings,  12  Wend,y  285;  and  see 
Rogers  «.  Arnold,  12  Id.,  288,  note, 

320.  The  fact  that  the  value  of  the  property 
found  in  defendant's  favor  was  less  than  $50, 
does  not  alter  the  cose.    Supreme  Ct.,  1844, 


Johnson  v.  Fellows,  6  iTiZZ,  868 ;  oventding 
Small  9.  Bizley,  18  Wend.^  514. 

321.  Under  2  Rev.  Stat.,  617,  |  26,  a  de- 
fendant is  not  entitled  to  costs  because  there 
were  two  counts,  unless  the  two  were  for  dis- 
tinct causes  of  action.  Supreme  Ot^  1846. 
Bull «.  Ketchum,  2  Dm.,  188;  and  see  People 
«.  Feeter,  12  Wend.y  480. 

322.  In  an  action  on  a  bond,  thou^  plain- 
tiff sets  out  several  breaches,  there  is  only  one 
cause  of  action  within  2  Rev.  Stat,  617, 1 26. 
Supreme  Ot.^  1889,  Fairbanks  v.  Oamp,  20 
Wend.,  600. 

323.  In  ejectment,  where  there  are  several 
counts  demanding  different  estates,  and  by 
distinct  and  independent  title8,.a  sini^  plea  of 
not  guilty  raises  several  issues  within  section 
26,  and  each  party  has  costs  on  the  counts  on 
which  he  succeeds.  Supreme  CfLj  1841,  Crit- 
tenden «.  Crittenden,  1  jSiZZ,  859. 

324.  In  ejectment,  where  there  are  several 
counts,  each  reUting  to  the  same  premises  and 
depending  on  the  same  title,  and  differing  only 
in  the  extent  of  the  interest  which  pl^tiff 
claims,  the  substantial  cause  of  action  is  the 
same  in  each  issue  within  the  meaning  of  2 
Rev.  Stat.,  617,  {26;  and  if  plaintiff  recoYer 
on  one,  defendant  is  not  entitled  to  costs.  Su- 
preme Ot,  Sp.  T.  (1848  T),  Martin  v.  Martin, 
8  -SJw.  iV.,  202. 

325.  Seotton  2a  If  a  demurrer  is  special 
and  is  decided  upon  defects  of  form,  the  provi- 
sion of  2  Rev.  Stat,  617,  {  28,  does  not  apply. 
Supreme  (7t.,  1882,  Osborne  v.  Lawrence,  9 
Wend.,  445. 

326.  8eGtion31.  Costs  of  reversal  in  part, 
were  charged  on  the  appellant,  because  the  suit 
was  vexatious.  Alexander  «.  Hoyt,  7  Wend^ 
89. 

327.  Section  33.  A  report  of  referees  is 
not  a  verdict,  within  2  Rev.  Stat,  618,  §  88, 
giving  double  costs  upon  affirmance  in  error 
of  a  judgment  after  verdict  Supreme  (7t., 
1888,  Anonymous,  19  Wend.,  225. 

328b  The  considerations  which  govern  the 
discretion  of  the  court,  as  to  awarding  double 
costs  under  2  Rev.  Stat,  618,  %  88,  on  affirm- 
ance of  a  judgment  upon  verdict  Cnyler  «. 
Stevens,  5  Wend.,  98. 

329.  Seotton  35.  Under  2  Rev.  Stat.,  613, 
§  85,  costs,  on  an  appeal  from  Chancery  to  the 
Court  of  Appeals,  are  in  the  discretion  of  the 
appellate  court;  and  when  the  decree  of  the 
court  below  is  reversed,  it  should  be  without 
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Ot,  iifAppedU^  1848,  Boaohaad  «.  Dias, 
1  JT.  r.  (1  amw<.X  301. 

33a  SeotioD  36.  Under  2  Rev.  Stat.,  618, 
{  86,  defendant  is  entitled  to  costs  intennedi- 
ate  the  notice  of  trial  and  the  conntermand 
lliereof^  thongh  the  oanse  oonld  not  have  been 
tried  \fj  reason  (^  the  state  of  busineas  at  the 
dromt,  had  no  conntermand  been  served.  Sti^ 
fnm  Ot«i  1844^  Anonymous,  7  HiV^  168. 

881.  GeiMKal  ▼evdlot  Plaintiff  sued  in 
csM  for  assanlt  and  battery,  adding  oonnts  for 
malieioaa  prosecution,  and  gave  eyidenoe  on 
all  the  eonnts,  and  reooTered  a  gtiMToX  yerdiot 
fiart40.  ir«2^'thatdefendantwas  entitled  to 
M  008t&  [2  H.  Blaokst,  681;  12  Wend., 
288,  note ;  Id.,  8a]  Svpreme  Ct.^  1886,  Shorke 
f. Cbarles,  18  Wend.^  616;  see  Zocm  of  1840, 
888,  eh.  886,  { 18;  same  statute,  2  Beo.  Stat^ 
Sed.,C18,  §5. 

As  to  the  liability  of  the  real  Par^  In  in- 
taraai^  under  section  44,  see  i^fira, 

332.  Beotlons  42  and  4a  Oosts  of  a  pre- 
cept for  costs  for  less  than  $260,  are  at  the 
Common  Pleas  rate.  JShipreme  Ot^  1882,  Burt 
«.  Croeby,  9  WmuL^  460. 

383L  An  aotlan  of  debt  is  within  the  pro- 
^iioa  of  the  act  of  1840  {Laun  o/1840,  827, 
{  18), — limiting  the  costs  in  an  action  on 
emtraet,  where  the  damages  are  assessed. 
Supreme  Ct^  1841,  Hinsdale  «.  Howland,  25 
1f«iMiw,677. 

a  IJabiUty  of  Beal  Party  in  Interest. 

33€.  Use  of  nama  ofanotiier.  The  party 
in  interest  shall  be  treated  as  the  real  party  in 
the  caoseiy  and  shall  not  be  screened  from  re- 
spongibility  in  a  summary  way,  by  using  the 
name  of  another  as  party  to  the  record.  Bvl- 
freme  Ct^  1882,  Oolvard  «.  Oliver,  7  Wend.^ 
497. 

335.  Under  2  Bey.  Stat,  619,  §  44,  any 
person  **  beneficially  interested''  is  liable.  [2 
Ber.  Stat,  619,  §  44;  1  Hill,  629;  20  Wend., 
680.]  Shtpreme  Ct,^  1846,  Bliss  «.  Otis,  1  D^n., 
656. 

336L  If  a  receiver  in  a  creditor's  suit  sue  in 
the  debtor's  name,  at  the  instance  and  for  the 
benefit  of  the  creditor,  the  creditor  is  liable 
for  coflls  as  the  person  beneficially  interested. 
[2  Bev.  Stat,  619,  |  44.]  Supreme  Ct.y  1845, 
MeHeneh  «.  McHench,  7  HiJX,  204. 

337.  AMlgnnvMit.  An  attorney  who  c^ves 
the  defendant  notice  that  he  is  absolute  as- 
signee of  the  demand  in  suit,  cannot  be  allowed 


to  deny  it  in  order  to  avoid  being  charged  with 
costs.  Supreme  Ot.,  1845,  Bliss  v.  Otis,  1  Den.^ 
656. 

338.  An  assignee  of  a  jndgment  who  re- 
ceived the  assignment  after  the  docketing  of 
the  judgment,  and  who  afterwards  reassigned 
the  judgment  to  the  assignor,  cannot  be  made 
liable  for  the  costs,  if  the  judgment^  is  after- 
wards set  aside.  K  7,  Gem,  Pl^  1847,  Oham- 
berlin  ode,  West,  6  jV.  F.  Leg.  ^fta.,  226. 

339.  Asstgnnr  stiU  UaUe.  One  who  as- 
signs his  cause  of  action  pending  the  suit,  is 
still  liable  for  costs  to  the  final  result  ^- 
preme  Ot.^  Sp.  T.,  1846,  Grosfent  «.  Tallman, 
2ir<w.iV.,  147. 

340.  Assignee  liaUe  for  previoos  oosts^ 
The  party  in  interest  is  liable  for  the  costs,  as 
well  those  made  before,  as  after,  his  interest 
accrues.  Supreme  Ok^  1884,  Jordan  9.  Sher- 
wood, 10  Wend,y  622. 

341.  Asstgnesa  for  benefit  of  oreditora^ 
The  phdntifi!^  pending  the  suit,  made  a  general 
assignment  to  trustees  for  the  benefit  of  cred- 
itors, and  the  cause  was  afterwards  triM,  and 
the  defendant  had  judgment,  the  aasignees 
not  having  intermeddled  with  the  prosecu- 
tion. EMy  that  they  were  not  liable  for  the 
defendant's  costs.  Supreme  Ot.^  1846,  Taylor 
c.  Bolmer,  2  2>0».,  198. 

342.  The  assignee  is  not  be  charged  with 
costs  for  merely  Rowing  the  suit  to  proceed 
for  his  beoefit  None  of  the  cases  charge 
him,  unless  he  has  employed  the  attorney, 
contributed  money,  or  in  some  other  way 
been  instrumental  in  carrying  on  litigation. 
Ih,  Qualifying  dictum  in  Miller  v.  Franklin^ 
20  Wend,y  680. 

343.  Assignees  for  the  benefit  of  creditors 
are  not  liable  for  costs  on  a  suit  commenced . 
before  the  assignment,  and  carried  on  after- 
wards by  the  assignor  without  the  knowledge 
or  control  of  the  assignees;  although  the  aa- 
signor  was  a  general  agent  of  the  assignees. 
Supreme  Ot.^  Sp.  Z,  1845,  Snow  «.  Qreen,  1 
How.  Fr.,  216. 

344.  Zdenor.  That  the  fact  that  a  person 
having  a  lien  for  his  debt  on  a  chose  in  action, 
occasionally  inquires  as  to  its  progress  of  the 
attorney  who  holds  it  for  prosecution,  ad- 
mits himself  to  be  interested,  and  advises  and 
urges  the  suit,  are  not  of  themselves  enough 
to  charge  him  with  the  defendant's  costs. 
Whitney  v.  Oooper,  1  ffill^  629. 

345.  Collateral  secnxity.    The  mere  fact 
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«of  taking  an  aaeignment  as  ooUatend  seonrity 
pending  the  aotion,  will  not  make  the  assignee 
liable,  nnlees  he  afterwards  oarries  on  the  snit 
Sujprems  Ot.,  1889,  Miller  v.  Franklin,  20  Wetud,, 

M6.  That  one  who  holds  the  demand 
merely  as  ooUateral  secnrity  is  beneficially 
interested,  within  the  statute.  IHiitney  «. 
Cooper,  1  HiO,  699. 

347.  VoAd  affgement  Where  ao  aodon 
was  brought  in  the  name  of  the  plaintiff  by 
another  person,  imder  an  agreement  which 
seonred  tiie  latter  a  benefidal  interest  in  the 
aotioipated  recovery,  the  latter  is  liable  for 
costs,  under  the  provision  of  2  Bey.  Stat,  619, 
144.  (7e^<2;^4|72MaZs,1854,  Gitoev.  Halbert, 
12 if.  F.  (2i&m.>, 62;  affirming  a  0, 5  Am. 
Fr.,  M9. 

9481  The  fact  that  sneh  agreement  was  in- 
valid, or  even  illegal,  does  not  exonerate  the 
person  so  i&tereited  fipom  llaMlity  to  the  ad- 
verse party.    lb. 

849.  TIaiMfifltTig.  A  person  dsfending^  for 
his  own  interest,  in  the  name  of  another,  in  an 
action  tonohing  personal  property,  is  not  liable 
for  the  ooets  to  the  plaintiff.  The  only  ex- 
ception to  this  rale  is  ejeotmcfnt.  Sh  held^  in 
an  action  of  replevin.  Supreme  Ct.^  1887, 
Miller  c.  Adsit,*  18  Wend,,  672. 

360.  If  the  assignee  obtain  jndgment  in  the 
name  of  the  assignor,  and  it  is  reversed  on 
error,  he  is  not  answerable  for  costs  in  error. 
A  party  d^ending  in  the  name  of  another  is 
not  liable.  Supreme  Ot,  1888,  Bendemagle 
«.  Oocks,  19  Wend.,  151. 

351.  Where  one  person,  for  the  protection 
of  his  own  interest,  defends  an  action  in  the 
name  of  another,  he  is  not  liable  for  the  costs 

.  which  the  plaintiff  recovers.  Thns,  where  a 
landlord  defends  in  the  name  of  his  tenant,  he 
is  not  liable  for  costs  to  the  plaintiff.  [18 
Wend.,  672.]  Supreme  Ot.,  1841,  Ryers  c. 
Hedges,  1  Bill^  646;  and  see  Livingston  e. 
€lements,t  1  Id.,  648. 

352.  Grantor  with  warranty.  Under  2 
Rev.  Btat.,  841,  { 17,  a  grantor  with  warranty 
of  the  tenant  is  a  person  having  privity  of 
estate  or  interest  with  him,  and  is,  as  well  as 
the  landlord,  entitled  to  be  sabstitnted  for  or 


*  EzpUined  in  Farmen^  Loan  A  Trust  Co.  «. 
KuTBob,  6  ir.  T.  (1  Sdd,),  668. 

t  As  to  whether  Jaokeon  v.  Van  Antwerp  is  over- 
ruled by  these  cases,  see  Farmers'  Loan  &  Tmst'Co. 
e.  Kuhsoh,  6  iT.  X.  (1  SM.),  558. 


made  a  party  on  record  with  the  defendant ; 
and  if  he  defends,  in  flMt,  in  l^e  defendant^ 
name  nnsncceesfolly,  will  be  ordered  to  pay 
plaintiff's  costs,  after  the  retnm  of  an  ezeoa* 
tion  against  the  defoodant  nnaatisfied.  Ot.  <^ 
AppeaU,  1861,  Farmers'  Loan  4(  Trust  Oo.  o. 
Knrsch,  5  N.  Y.  (1  8M.),  568.  To  flimilar 
effect,  see  Jackson  e.  Van  Antwerp,  1  Wend^ 
295. 

353.  Oflloen.  It  makes  no  diilbrenee  how- 
officers  are  named  on  the  record,  if  their  tme 
representative  character  appears  tiiere.  It  is 
only  when  they  stop  with  their  aaosei,  that 
they  are  liable  to  execotion.  Supreme  Oi^ 
1887,  Avery  t .  Slack,  19  Wend.,  50. 

C.  Liability  of  Szeontors  and  Administratov. 

854^  Nbn-proa.  Althoogh  oosto  are  not  in 
general  allowed  against  an  execator  or  admin* 
ietrator,  there  is  no  reason  why  he  should  not 
pay  costs  on  a  judgment  of  nen^prce.  p  9&rr., 
1584;  Tidd  Prac.,  898;  6  T.  R.,  664.}  St^ 
preme  Ot.,  1809,  Rudd  o.  Long,  4  J<»^biu.,  190. 

365.  NoBanit.  8o  on  a  judgment  as  in  case 
of  nonsnit,  for  not  proceeding  to  trial.  Bo- 
preme  OU,  1819,  Brown  «.  Lambert,  16  Jeikme,, 
148;  1828,  Taylor  a<2t.  How,  1  Wend.,  84. 

386.  Inregalavity.  8o  where  his  proceed- 
ings are  set  aside  ibr  irregnlarrty.  Supreme 
Ot.,  1342,  Varick  t .  Bodine,  8  EiO,  444w 

357.  Iff  an  admlniatrator  nnnfloaaaari)^ 
ane  in  his  representative  character,  as  where 
the  cause  of  action  arose  after  the  death  of  the 
intestate,  he  is  liable  peraonaUy,  and  of  cowse, 
for  costs.  Shipreme  Oi.,  1888,  People  e.  Jodgee 
of  Albany  Mayor's  Oourt,  9  Wend.,  486;  184^ 
Reynolds  e.  GoUia,  8  HtU,  441. 

35a  The  general  rule  is,  that  if  an  ezecator 
or  administrator  sue  in  his  representative  char* 
acter  when  he  might  have  sued  in  his  own 
name,  he  must  pay  costs  if  he  fail.  But  where 
the  cause  of  addon  accrued  to  the  decedent,  in 
his  lifetime,  the  executor  or  administrator, 
suing  in  that  character,  is  not  liable  to  costa, 
if  he  fail.  Supreme  Ot.,  1886,  Van  Orden  e. 
Reynolds,  18  Wend.,  686;  1842,  Patchen  e. 
Wilson,  4  ma,  57. 

359.  Where  the  cause  of  action,  as  stated 
in  the  declaration,  accrued  to  the  plaintifi 
and  not  to  their  testator,  their  stating  them- 
selves to  be  executors  is  not  sufficient  to  ex- 
onerate them  fix>m  the  pajrment  of  costs.  To 
exonerate  from  costs,  they  must  necessarily  sue 
in  their  representative  character.     Suprmau 
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(?IL,  ^.  T.^  1845,  Owe  of  the  Jostioes  of  the 
K.  T.  Soperior  Ot,  1  Ba9.  Ft.,  200. 

36a  An  action  agftiost  a  sheriff  for  retikuig 
peno&al  property  of  a  deoedent,  by  yirtoe  of 
a  kry  made  in  his  lifetime,  the  property,  at 
the  time  of  retaking,  being  in  possession  of  the 
eieeotorB,  is  not  neoeasarily  brought  in  the 
reprasatatiTe  ol^Mici^ ;  and  if  the  sheriff  snc- 
eesdii  he  la  entitled  to  double  costs.  Supreme 
Ct^  Sf,  7%  1844,  Bnrokle  «.  Luce,  2  How,  Fr,, 
IM. 

861.  ggvegnl  oonnli.  Where  the  dedara- 
tioo  oovnte  on  pvomiseB  to  the  testator  and  to 
the  exeentor,  and  the  defendant  goes  to  trial 
•nd  baa  a  general  verdiot,  he  oan  have  oosts 
only  by  e^eoial  motion.  Supreme  Ot.^  1880, 
Bilmer  «.  Palmer,  S  Wend^  91. 

M2.  Tbm  faot  that  Hie  dofenoa  waa  no- 
•MC«aaM.  does  not  shov  that  it  waa  nnrea- 
naable.  The  tesdnwny  may  have  been  nioely 
tidaaeed.  Muprmne  0$^  18S1,  Kioholson  «. 
ShowennaB,  6  Wend^  664. 

968.  Wte  plaa.  Pl«a  of  wm  deHnet^  to 
dedantion  en  ^gaieBt,-^J5r«2d,  bad  and  idse, 
a^  ttnMk  out  with  ooets.  Ames  v.  Webber, 
10  WmuL^  494. 

364k  Tiliini  in  aaeeoator,  Sio^  to  defaad. 
Where  the  origiaal  defendant  suffers  de&nlt 
find  interioeatofy  jndgawnt  in  his  lifetime, 
sad  Chen  diaa,  the  estate  shoald  be  eho^ged 
vith  eesta,  on  letting  the  adatinistrators  in  to 
pWL  Supreme  Ct^  Sp.  21,  1848,  Leibvere 
«.  Fan  Yeahten,  8  Bfiw,  Fr^  201. 

MOwPdMnMaUaliaity.  Where  ezeoaton 
render  tbenuelTes  personally  liable  for  dam- 
agssi,  penoaal  liahi^  for  costs  follows.  £h^ 
preme  Ci^  1S48^  AolEeiman  e.  Eaott^  4  JS^^fi., 

One  tA  two  egnoatGoa  beAag  Intar* 

Where  two  exeenton  necessarily  sfae 
as  ioeh  and  fSul  in  the  action,  one  of  them 
csnaet  be  elierged  with  costs  nnder  2  Bct. 
Stat,  819,  {  44,  on  the  ^*onnd  that  he  was 
beneidaQy  interested  in  the  recoTery  in  ri^t 
efhiBwi^  Secti<w  17  protects  him.  Supreme 
CL,  Bp.  r.,  1S49,  Finley  e.  Jonse,  6  Barb.,  229. 
367.  Jikpiiiioatlon  naoeaaaiy.  The  facts 
whidi  render  the  eseoator  or  administrator 
perecnally  liable,  most  be  shown  to  the  court 
before  jndgment  for  costs  be  signed  [6  Wend., 
74],  ind  will  not  be  listened  to  in  opposition 
to  a  motion  to  set  aside  a  jadgroent  entered 
witboot  leave.  Supreme  Ot.,  1882,  Winne  e. 
Van  Schaick,  9  Wend.,  448. 


368.  A  judgment  for  costs  entered  againat 
an  administrator,  without  first  making  appli- 
cation to  the  court  for  an  order  for  costs,  is 
irregular.  Supreme  Ct.,  Sp.  T.,  1646,  Weeks 
e.  Wanmaker,  2  Hew.  Ft.,  16. 

369.  Xntareat  Where  the  court  refused 
costs  against  the  representative,  they  allowed 
interest  on  the  debt.  Bogers  e.  Holley,  19 
W0nd.,  624. 

As  to  liability  by  reason  of  previous  Ra- 
foaal  to  refer  or  of  unreasonable  ne^^ect,  see 
«iprfl,  V. 

D.  ^^Qsetions  of  THle. 

3ta.  PtiU  ooata— when  aflowed.  Costs  of 
the  court  where  the  aetioQ  is  brought,  to  be  al- 
lowed . .  .  where  the  title  to  lands  or  tenements, 
or  a  light  of  way,  or  a  rijght  by  prescription  or 
otherwise,  to  any  easement  in  any  lands,  or  to 
oveiflow  the  same,  or  to  do  any  other  injury 
tberete,  diall  have  been  put  in  issae  by  the 
pleadings,  or  shall  have  come  in  question  on  the 
trial.    2  Reo.  Stat.,  618,  §  8. 

371.  That  the  Revised  Statutes  were  no(b 
intended  to  alter  the  rule.  People  e.  New 
Toik  0.  P.,  18  Wend.,  679. 

STSa  Thoi^  plaintiff  reeoven  leoi  tilien 
$60,  in  a  case  within  this  provirion,  he  is  en- 
titied  to  ^11  costs,  notwithstanding  the  geoanl 
language  of  section  6  of  the  aame  aet,  and  seo- 
tion  18  of  the  act  of  1840  (Xmo^k/  1840, 888). 
Si^treme  Ot.,  1918,  Dinehart  e.  Welk,  2  Barb., 
482. 

373.  Tha  plaa  oi  nan  aat  faotm  cannot 
put  title  in  issue.  Supreme  Ot.,  1881,  Barney 
e.  Etith,  8  Wend.,  666. 

374.  The  plaa  of  not  galltgr  in  tresp an  to 
real  property,  not  cmly  puts  in  issue  the  /aei 
of  4he  ti^spass,  te.,  but  also  the  ^t20,  whether 
fVeehold  or  possessory,  &».  [1  Ohitty's  Pi, 
491;  7  T.  R.,  860;  7  Oow.,  86;  8  Id.,  116;  1 . 
Id.,28&]  Afj^TMM  ^.,1^.7^  1846,  Donckal 
e.  Farley,  1  Bew.  Fr.,  180;  and  see  Wickham 
0.  Seely,  18  Wend.,  649.  But  compare  Biqg  t . 
Annin,  10  Johm.,  802. 

376u  Pleactf  Uoaoaa.  The  Revised  Statotes 
do  not  change  the  rule  that  setting  np  a  parol 
license  to  overflow  plaintiff's  land  by  a  dam 
on  defendant's  own  land,  does  not  bring  the 
title  to  hmd  in  question.  Supreme  Ot.,  1888, 
Chandler  e.  Duane,  10  Wend.,  668.  To  the 
same  effect  [citing  1  Oow.,  668]  is  People  e. 
NewYorkCP.,  l«/<f.,679. 

376.  A  plea  of  license  admits  titie,  and 
plaintiff  cannot  have  costs  on  a  recovery  of 
less  than  $50 — ^notwithstanding  that  if  he 
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had  sned  in  a  Jnstioe^s  conrt,  defendant  might 
have  defeated  the  action  by  qnestioning  the 
title.  Supreme  Ct,^  1887,  Wickham  9.  Seely, 
18  Wend.,  649. 

377.  Common  of  eotoven.  Where  defend- 
ant gave  «otioe  of  JQstification  in  trespass  to 
lands,  and  endeavored  to  prove  a  right  of 
common  of  estovers  as  a  tenant, — SelcL,  that 
the  title  was  pnt  in  issue,  within  2  Rev.  Stat., 
618,  S  8.  Supreme  Ot.,  1881,  Radley  «.  Brioe, 
6  Wend.,  689. 

378.  Hi^way.  In  an  action  for  an  assanlt 
and  battery,  defendant  pleaded  that  he  had 
used  force  in  defence  of  his  own  poeseasion, 
and  plaintiff  in  his  replication  stated  that  the 
place  where  the  assanlt  was  committed  was  a 
pnblic  highway,  npon  which  defendant  took 
issue.  Seldy  that  title  to  land  was  thereby 
pnt  in  issue.  Supreme  Ot,  1848,l>inehart «. 
Wells,  2  Barb.,  482. 

379.  Where  aotual  pOBseMdon  is  enough 
to  maintain  the  action,  evidence  on  that  point 
does  not  draw  the  title  in  question.  ^^  Title" 
is  used  in  the  statute  as  synonymous  with 
right  to  possession.  It  does  not  embrace  the 
idea  of  possession  in  fact,  nor  of  the  mere 
right  of  property.  Supreme  Ct,,  1844,  Ehle 
V.  Quackenboss,  0  Sitt,  687. 

380.  That  where  possession  is  enough, 
plaintiff^  by  volunteering  evidence  as  to  title, 
does  not  become  entitled  to  costs.  Supreme 
Ct.  (1887?),  Judges  of  Oneida  0.  P.  «.  People, 
18  Wend.,  79 ;  reversed  on  other  grounds,  lb. ; 
and  see  Burnet  v.  Kelly,  10  H(ad.  Pr.,  406. 

381.  Admiflsloii  on  the  trial  The  fact 
that  when  plaintiff,  on  the  trial,  was  proceed- 
ing to  give  evidence  of  his  iitle,  the  defendi^t 
admitted  it,  does  not  affect  the  plaintiff's 

,  right  to  costs  on  the  ground  that  the  title 
was  in  question  on  the  trial.  [8  Oow.,  116.] 
Supreme  Ot,  Sp.  T.,  1846,  Dunckel  «.  Farley, 
1  JSbw.  Pr.,  180. 

382.  Certifloate.  Though  the  certificate  of 
a  judge  is  conclusive  evidence  to  a  taxing  offi- 
cer, the  court  possess  the  power  to  review 
the  grounds  upon  which  the  certificate  is 
granted,  and  may  vacate  it,  if  granted  on  im- 
proper grounds.  Supreme  Ct,  1881,  Barney 
«.  Keith,^  Wfnd.y  666. 

K  Costs  of  Motions,  &€. 

383.  The  fee  for  arguing  a  motion  (Laws 
of  1840,  827,  880 ;  same  stat,  2  Beo.  Stat., 
8  ed.,  724).  is  not  allowable  on  a  motion  at 


circuit.  Supreme  Ot.,  1843,  Van  Alstyne  v. 
Richmond,  6  StU,  656.  To  the  same  effect  is 
Boynton  «.  Dormott,  8  Hew.  Pr.,  282. 

384.  Preliminary  ohjeotion.  A  party  is 
entitled  to  costs  where  he  appears  and  objects 
that  the  notice  was  insufficient.  Supreme  Ot., 
1882,  Donaldson  v.  Jackson,  9  Wend.,  460; 
1886,  Anonymous,  18  Id.,  678. 

380. -But  where  the  defect  appears  on  the 
papers  of  the  party  moving,  and  is  not  waived, 
he  should  only  be  charged  with  the  costs  of 
appearing,  and  not  with  papers  prepared  in 
opposition.  Supreme  Ot.,  1886,  Anonymous, 
18  Wend.,  678. 

38a  "Where  aeveral  motiona  are  made  by 
the  same  attorneys  on  one  set  of  papers,  and 
granted  with  costs  against  the  other  party,  costs 
•are  allowed  only  for  one  motion.  Supreme  Ot., 
1820,  Jackson  v.  Keller,  18«^^n«.,  810;  1824, 
Jackson  v.  Gamsey,  8  Oow.,  886 ;  18S^,  Jerome 
«.  Boeram,  1  Wend.,  298 ;  1846,  Schermerhom 
9.  Noble,  1  Den.,  682.  But  compare  WiUink  v. 
Reekie,  19  Wend.,  82,  where  costs  of  two  out 
of  three  sets  of  papers  were  allowed. 

387.  In  four  causes  between  the  same  plain- 
tiff and  different  defendants,  the  same  attor- 
neys being  employed,  defendants  severally 
moved,  at  the  same  time  and  on  the  same 
facts,  for  nonsuits,  which  were  granted* 

Beld,  that  costs  of  one  motion  only  should 
be  allowed.  One  set  of  papers  would  have 
been*  sufficient  Suprems  Ot.,  Sp.  T.,  1846, 
Post  9.  Jenkins,  2  How.  Pr.,  88.  Followed  in 
Oortland  Oounty  Mutual  Ins.  Oo.  «.  Lal^rop, 
2  Id.,  146. 

388.  On  motions  for  judgment  as  In  case 
of  nonsuit,  in  two  causes,  between  the  same 
parties,  and  alike  in  all  respects,  defendant  is 
entitled  to  costs  of  each  motion*  on  a  tender  of 
stipulation  to  try.  Supreme  Ot.,  Sp.  T.,  1846, 
Gregory  9.  Travis,  1  How.  Pr.,  92. 

389.  Otherwise,  where  two  defendants  ap- 
pear separately  in  the  same  cause.  Supreme 
Ot.,  1842,  Trowbridge  9.  Sharp,  4  Hill,  88. 

390.  On  a  motion  against  both  the  party 
and  his  attorney,  but  one  bill  of  costs  was 
allowed,  although  they  opposed  separately. 
Spencer  9.  Canal  Bank,  2  How.  Pr.,  19. 

391.  Defiralt  Oosts  are  never  given  on  a 
motion  taken  by  default,  unless  asked  for  in 
the  notice,  or  order  to  show  cause  [18  Yes., 
297] ;  but  if  the  motion  is  contested,  oosts, 
whether  asked  for  or  not,  are  in  the  discretion 
of  the  eourt.     Supreme  Ot.,  1848,  Banta  v. 
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MurQeUm,  2  .SSsr^.^  878 ;  and  see  Orippen  e. 
Ingeraol],  10  Ftfnd.,  608. 

392.  Mdtioiiroiidorediumeoaflsary.  When 
the  object  of  a  dpeoial  motion,  of  which  notice 
has  been  g^en,  is  attained,  and  the  party  moT- 
tng  wonid  be  entitled  to  the  efEbot  of  his  mo- 
tion if  made,  he  will  not  be  subjected  to  costs, 
though  he  oonntermand  his  notice  and  omit 
to  bijng  on  his  motion.  Supreme  Oty  1828, 
lialier  «.  Parmelee,  1  Wend,^  22. 

398L  On  giTing  leave  to  amend,  costs  of 
opposing  motion  were  denied,  on  the  ground 
that,  before  motion,  the  moving  party  offered 
to  pay  costs  for  a  consent  to  amend.  Su- 
freme  0%^  Sp.  2*.,  1845,  Bell  «.  Jndson,  2* 
Jlim.iV^42. 

dM.  If  defendant  who  has  suffered  a  de- 
iudt  delays  to  Umd&r  costs,  he  cannot  have 
oosto  of  his  motion  to  open  the  default  9ur 
ffeme  Ot^  8p,  T.,  1846,  Cook  «.  Finch,  2  Emo, 

39&  Ad  abfloliite  ilgbt  to  oo«tB  of  motion 
4oei  not  acome  on  sendee  of  the  papers. 
Where  the  adTerse  party  offers  to  concede  the 
object  of  the  motion,  and  pay  a  part  of  the 
costs  which  tiie  court  would  grant,  It  is  in  the 
£soretion  of  the  court  whether  they  will  grant 
fall  eosts  if  the  moving  party  insists  on  his 
motioQ.  Supreme  Gt.,  3p,  71, 1847,  Stiles  e. 
Fkher,  8  Bb»,  Ft.,  62. 

396.  hakfng  too  nmoh.  Where  one  moves 
for  more  than  he  is  entitied  to,  and  neither 
psr^  wholly  succeeds,  costs  are  awarded  to 
neitiier.  Shpreme  Ot,,  1880,  Bates  «.  Loomis, 
5  Wemd.,  78. 

397.  fleeWnc  oosts.  Where  papers  in  op- 
position to  a  motion  are  unnecessarily  volu- 
minoos,  and  prepared  manifestly  with  a  view 
to  increasing  the  costs,  costs  will  not  be  al- 
lowed, though  the  party  opposing  be  success- 
foL  Supreme  Ot,  1829,  Pitcher  «.  Olark,  2 
Wend^  681 ;  1886,  Flatt «.  Torrey,  18  Id^  672 ; 
Townsend  e.  Babcock,  18  Id,,  687;  1889,  City 
of  Buifido  «.  Scranton,  20  Id.,  676 ;  Sands  o. 
BaUock,a0/i.,  680. 

39a  Older  improperly  obtained.  A  party 
who  improperly  obtains  an  order  from  a  judge 
«r  parte,  must  pay  costs  on  a  motion  to  va- 
cate. N:  T.  Com.  PI,  1846,  Dows  e.  Parker, 
4ir.  Y.Leg.  {?6t.,  884. 

399.  Motion  to  oonaolidate.  Oosts  should 
not  be  allowed  on  granting  a  motion  to  con- 
solidate several  actions.  Supreme  Ot,  Sp,  T., 
1846,  Ferris  e.  Betts,  2  Row.  Pr.,  78.    The 


contrary  rale  was  announced  in  Bank  of  United 
SUtes  «.  Strong,  9  Wend.,  461. 

4€0.  A  motion  for  judgment  as  in  case  of 
noqsnit  denied,  with  oosts  to  abide  event,  be- 
cause the  plaintiff  showed  that  no  cause  of  as 
young  an  issue  was  tried  at  the  circuit. 
Hawk  V.  Taylor,  10  Wend.,  692. 

401.  If  after  stipulating  to  reply  before  trial, 
plaintiff's  attorney  enters  into  a  negotiation 
and  promises  to  reply  within  a  short  time,  bu 
does  not,  plaintiff  must  pay  costs  on  setting 
aside  defendant's  judgment  for  want  of  a  reply. 
Supreme  Ot,  Sp.  T.,  1844^  Bumham  v.  Smith, 
1  Sew.  Fr.,  44. 

402.  —  forTeferenoe.  If  after  preparing 
papers  to  move  for  a  reference,  the  cause  is 
referred  by  consent,  costs  of  a  motion  cannot 
be  taxed.  Supreme  Ot,  Sp.  T.,  1646,  Gary  «. 
Willson,  2  Haw.  Pr.,  10 ;  compare  Hurd  ^. 
Merritt,  1  Id.,  87. 

403.  —  for  dlaoovery.  On  granting  a  mo- 
tion for  discovery,  costs  will  be  allowed  where 
the  discovery  has  been  sought  of  the  party  and 
refused;  but  not  otherwise.  Supreme  Ot, 
1882,  Townsend  v.  Lawrence,  9  Wend.,  468. 

404.  —  for  preoept  Oosts  on  motion  for 
precept.    Burt  e.  Orosby,  9  Wend.,  460. 

405.  —  to  ohange  venae.  Where  a  notice 
of  motion  to  change  the  venue  asks  for  costs, 
on  granting  it,  costs  will  be  allowed  plaintiff 
for  appearing  to  oppose.  Supreme  Ot,  Sjp.  T., 
1846,  Phelps  v.  Wasson,  2  Sow.  Pr.,  126. 

406.  Where  a  demurrer  is  moved  before 
reached,  on  the  ground  of  frivolousness,  the 
attorney  is  not  thereby  entitied  to  motion 
costs  in  addition 'to  costs  of  argument.  Su- 
preme Ot,  1842,  Tyler  v.  Tillotson,  8  Stll,  442. 

407.  On  awarding  a  repleader,  costs  are 
given  to  neither  party.  [1  Vent.,  196;  Sayer, 
ch.  11.]  Supreme  Ot,  1881,  Otis  e.  mtch- 
cock,  6  Wend.,  488. 

40a  On  denying  a  motion  for  judgment  non 
oUtante,  and  awarding  a  repleader,  both  plead- 
ers being  in  fault,  the  defendant  for  putting  in 
a  defective  plea,  and  the  plidntiff  for  taking 
issue  instead  of  demurring,  neither  party 
should  be  allowed  costs,  if.  Y.  0am.  PI, 
1848,  Swedensterned  e.  Bowe,  llf.7.  Leg. 
Ohs.,  827. 

409.  Costs  of  motion  do  not  oarry  dia- 
boraementa.  Where  a  party  makes  a  non- 
enumerated  motion,  which  is  decided  in  his 
favor,  with  $10  costs,  as  provided  by  the  rule, 
he  is  not  entitied  to  charge,  in  addition  thereto, 
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Mny  disbunements.  They  are  inolnded  in  the 
amount  as  fixed  by  the  rale.  If.  Y.  Com.  P2., 
3846,  PatoQ  v.  Barker,  5  ^.  Y,  Leg.  OU., 
100. 

410L  A  r0tai]ilBg  foe  ia  not  .taxable  on  an 
order  giving  leave  to  amend  on  payment  of 
oosts.  It  beloqgB  to  the^fMi^  eoata.  Supreme 
Ct.,  3p.  T,y  164«,  Low  «.  Bartlett,  2  Mo¥>.  Ft., 
186. 

411.  Coati  <rf«itartns.jiKlgnftnt  Where 
terms  were  imposed,  of  payment  of  eosts,  and 
jndgment  to  stand  as  secnrity,  J^  and  Jndg^ 
ment  had  not  been  entered,  plaintiff  was  re- 
qtdred  to  enter  the  judgment  at  his  own  ex- 
pense.   Morrell «.  Gibson,  1  Mow.  iV.,  208. 

F.  Costs  of  Circuit,  Beferenoe,  &c 

4aa.  Mdttonlbg-  oowtnlaafon  Iftheoaiue 
be  noticed  for  trial  before  defendant's  motion 
for  a  commission  is  noticed,  detedant  most 
pay  costs  of  his  motion,  if  he  did  not  sttpniate 
to  pay  the  oosts  of  plsintiff  *s  preparation  for 
trial.  3upr§m4  Ot.,  1829,  La  Farge  «.  Lnoe, 
2  TTsni.,  %^. 

4i>3.  OoBiB  relating  to  a  commission  abide 
the  event,  and  are  not  ohargeable  as  oosts  of 
drouit  i9uf»rjm  (7^.,  1882,  Bank  <tf  St  Albans 
f .  SjBickerbaeker,  7  Wmi.^  582. 

41A  Wbflse  defeodaDt  cMaiiMd  a  ataj 
of  prooeedingB  to  make  a  motion,  and  so  threw 
the  cause  over  a  oircuit,  which  he  might  have 
avoided  by  due  diligenoe, — Held,  that  he  snnst 
pay  pkij^aff's  costs  of  prc|>aring  op  to  the 
service  of  the  order  to  stay.  Supreme  Ct,, 
1848,  Oarpentsr  e.  Downing,  t  ffiU,  28i. 

41&  Where  defendant  obtained  a  stay  of 
proceedjogs  at  so  late  a  time  as  toprevent  the 
cause  from  being  toed  at  a  circuit  for  which 
it  was  notieed,—- AiZcZ,  that  he  was  not  entitled 
to  oests  of  that  circuit,  although  he  attended, 
and  plaintiff  did  not  countermand  the  notio^^ 
Supreme  Ct,,  1846,  Sbepard  v.  Hoit,  7  HiU, 
198. 

416.  Osdar.  The  drcuit  judge  cannot  make 
a  direct  order  for  payment  of  costs  on  putting 
the  cause  over  for  the  circuit.;  but  shoidd  only 
allow  coats  as  a  condition.  Supreme  Ot.,  1848, 
Bagley  e.  Ostrom,  6  Hill,  516. 

417.  Bil^  and  oopy  pleadings.  Under  an 
order  made  at  the  circuit,  postponing  a  cause 
on  payment  of  costs,  the  plaintiff  cannot  tax 
either  for  a  brief  or  copy  pleadings.  Supreme 
Ot.,  1844,  Smith  e.  Miller,  6  HiU,  896. 

418.  Nor  for  liaea  paid  for  exemplifications 


of  records,  Ac.    Supreme  Ot.^  1848,  IforeU  e. 
Gould,  5  HiU,  558. 

419.  Wbflsv  a  oosiae  is  p«t  over  by  plain- 
tiff for  one  day,  on  payment  of  costs,  and  ia 
not  again  reached  and  called  at  the  drooit,  the 
defendant  cannot  have  the  costs  qfthe  eweuit, 
even  if  younger  issues  were  tried.  Supreme 
CU,  Sp.  71, 1845,  Gale  e.  Hoysradl^  1  Haw.  Ft., 
197. 

420.  Ckninlmiuuid.  Plaintiff  required  to 
pay  defendant's  costs  for  preparing  for  trial, 
where  plaintiff  countermanded  his  notice  of 
trial  before  the  circuit,  although  issues  of  a 
later  date  were  not  tried.  JeaningB  ••  Holbeit, 
1  How.  Fr.,  64. 

421.  Inqnest  The  defendant  and  witneafltt 
left  eoort  mder  a  mistaken  appreheoaioii  that 
a  criminal  oauae  would  ocdsgpy  the  FemaiadyMr 
ai  the  circuit,  bnt  it  did  mo^  and  an  inqiMat 
was  taken  against  hdm^  which  was  afterwande 
set  aside  on  terms,  and  defendant  fin^ij^  soa- 
ceeded.  3M^  that  his  oosts  lor  such  attend- 
anoe  with  his  witnesses  were  not  taxable. 
Suprmu  Ot.^  Sp.  71, 1846,  Pordy  •.  Ho^gM^  2 
JET^Ms.  iV.,  149. 

432.  ▲  retoea  nsigr  raqaisa  ooflla  to  be 
paid,  or  a  stimulation  to  pay  them,  as  a  coodi- 
tion  of  an  a^onmment,  and  aftar  taxation  the 
court  wiU  enforce  a  written  atipnlation  ior 
their  payment  Supreme  Ot.^  1845,  Slocnm  «. 
Watidns,li3lsn.,  681.  / 

423^  Where  tibe  ekofioit  laUa  'ttuoiM^  by 
the  absence  of  tiie  Judge,  an  ettoamsy-fee  lor 
attending  is  aUowtd)le  (under  2i2ss./SteC.,  eiS, 
§  18 ;  Lowe  qf  1840,  880),  but  not  a  eonnael- 
lee.  Supreme  Ct,  1842,  IttiA  e.  Whitae/f  4 
J5R^54. 

424.  AbMBoe  of  miavee.  The  suocesiftil 
party  may  tsx^  coats  for  preparing  for  head- 
ings on  a  relerence,  thoogh  the  hearings  fett 
throng  from  the  absence  of  a  releree.  Sw- 
preme  CL,  1846,  Willard  e.  flarbeck,  8  Def^ 
260. 

4001  Coste  of  iaqoest  taken  after  a  esppnmt, 
4bo.,  was  served,  are  not  taxable.  Supreme  Cft.^ 
IBSS,  Hecox  e.  EUis,  19  Wend.,  157.  To  the 
contrary,  1888,  is  Leavitt  v.  Wooda,  10  Id.,  552. 

G.  Costs  of  New  Trial. 

426.  Setdng  aaide  'veidiot  Where  a  ver- 
dict is  against  both  evidence  and  the  ehcrge 
of  the  Judge,  it  will  be  set  aside,  with  coats  to 
abide  the  event  of  the  suit  Supreme  Ot^ 
1882,  Enapp  v.  Curtis,  9  Wend.,  60. 
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427,  Where  a  verdict  is  set  aside  solely 
npoQ  tbe  groand  that  it  is  against  the  weight 
of  eTideiioe,  it  is  always  upon  the  payment  of 
eoeta.  Buprmne  Ot^  1824,  Jackson  v,  Thnrs- 
toil,  8  G9W.,  842 ;  1887,  Bank  of  Utica  «.  Ives, 
17  ITend,  601 ;  1848,  Goodyear  9.  Ogden,  4 
J9%ZZ,104. 

42a  Beduotkm  of  amoimt  A  plaintiff  is 
entided  to  ooets  attending  a  motion  for  a  new 
trial,  DotwitlLBtanding  that  the  amount  of  the 
Ter£et  was  materially  reduced.  If.  T.  Com, 
FL  (IB^O,  Hite  «.  Chittenden,  1 N.  F.  Leg, 
0lt^  860. 

429.  Oosta  aUUUiig  event  Where  a  new 
trial  is  granted,  with  costs  to  abide  the  event, 
and  tiie  party  opposing  obtains  a  verdict  on 
tiM  Bew  trial,  he  recovers  his  costs  of  opposing. 
daprwme  Ct^  1842,  Eoon  v.  Thurman,  2  EiH, 
8S7;  qualiffing  People  9.  New  York  C.  P.,  18 

rflid;640. 

480L  If  dafendant  is  allowed  a  new  trial, 
OD  payment  of  oosts,  he  cannot  be  entitled  to 
^  costo  of  obtaining  it,  though  he  succeed  in 
the  fioit.  8vfT0me  Ot,^  1846,  Slocum  e.  Lan- 
flBg,82)iaA^S69. 

431.  Defendant  is  not  entitled  to  the  costs 
cf  meeeBsfkilly  opposing  a  motion  by  the  plain- 
tiff te  a  new  trial  on  a  bill  of  exceptions, 
vbve  mieih  plaintiff^  having  a  verdict  for  an 
iBoont  sufficient  to  carry  costs,  moved  be- 
cnse  he  had  not  been  allowed  to  recover  a 
fivtlier  sum  claimed  by  him.  Supreme  Oi., 
1846,  BuQ  e.  Eetchum,  2  Dm.,  188. 

422.  Amendment.  On  granting  a  new 
tnlj  witli  leave  to  the  defendant  to  amend 
his  pleadings,  so  as  to  let  in  a  defence,  the 
eoot  required  him  to  pay  all  costs  subsequent 
to  hii  pka.  People  t .  Holmes,  6  Wend,^  191. 
I  plafaitiff  in  arrar  is  not  entitled  to 
I  in  tiie  oonrt  below,  unless,  in  addition  to 
the  rerenal,  Judgment  is  given  in  his  fiivor. 
Ayrsws  GL,  1842,  Gosling  e.  Acker,  2  EUJ, 
861. 

H.  Fee  BUI. 

4a4.  Atfeoniayat  dka  Fees  of  ooonsellorB 
and  attotnejs.    2  Be9,  Stat,,  8  ed.,  722-726. 

4381  Under  the  fee  bills  the  costs  are  given 
to  the  attorney ;  and  a  party  not  an  attorney, 
eondueting  his  suit  or  defence  in  person,  is  not 
fDtitled  to  oosts.  Supreme  OL,  1888,  Stewart 
•.  HewTork  O.  P.,  10  Wend.,  697. 

436L  But  a  notice  of  retuner  is  not  neces- 
Mry.  If  the  judge  knows  personally  that  the 
Vol.  II.— 18 


order  was  obtained  by  an  attorney,  he  may 
award  costs.    Ih. 

437.  An  attorney  must  appear,  either  for 
mally,  or  in  point  of  fact,  in  the  cause,  or  he 
cannot  have  costs  taxed,  disbursements  ex- 
cepted. Supreme  Ot.,  1884,  People  v,  Steuben 
C.  P.,  12  Wend.,  200. 

43&  Order  to  show  cause.  A  part> 
brought  into  court  on  a  rule  to  show  cause, 
which  he  resists,  is  entitled  to  charge  a  re 
taining  fee  as  part  of  his  costs.  Supreme  Ot, 
1882,  Burt  t».  Crosby,  9  Wend.,  460. 

439.  A  suit  against  several  parties  to  a 
bill  or  note,  is  only  one  suit  for  the  purposes  o^ 
costs.  Supreme  Ot.,  Sp.  7*.,  1847,  Freiot  d 
Adams,  8  Eow,  iV.,  188. 

440.  Bevtaing  in  defenoea.  In  what  casep 
several  bills  of  costs  are  taxable  in  an  action 
of  tort  where  defendants  sever.  Anonymous, 
6  mU,  268. 

441.  Ratalnar.  Where  a  suit  is  prosecuted 
in  the  names  of  two  attorneys,  by  one  of  them 
as  the  attorney  of  both,  a  retaining  fee  is  not 
taxable.  Supreme  Ot.,  1887,  Jordans  e.  Van 
^oesen,  18  Wend.,  648. 

442»  The  &ot  that  several  defendants  are 
allowed  by  the  court  to  sever  in  their  plead 
ing,  does  not  en^tle  plaintiffs  attorney  to 
several  retaining  fees.     Supreme  Ot,,  1884, 
Kellogg  e.  Potter,  11  Wend.,  170. 

443.  An  attorney  who  prosecutes  or  de- 
fends his  own  suit  in  person,  may  tax  attor* 
ney's  fees  as  in  other  cases,  except  a  retaining 
fee.  Supreme  Ot.,  1846,  Willard  e.  Harbeck, 
8  2^.,  260. 

444.  A  retaining  fee  is  not  taxable  on  in- 
terlocutory proceedings.  Supreme  Ot.,  1842. 
Tyler  e.  Tillotson,  8  HiO,  442. 

445.  Where  tiiera  are  two  tiiala,  attend- 
ing is  taxable  twice,  but  brief  only  once.  Su- 
preme Ct,,  1848,  Potter  e.  Ellis,  6  ElU,  611. 

446.  Coanaa^fee.  Un^er  the  act  of  1840, 
a  counsel-fee  is  not  taxable  for  attending  pre- 
pared, but  only  for  actually  trying.  Supreme 
Ot.,  1842,  Schenck  «.  Lathrop,  8  Hifl,  449. 

447.  Since  the  act  of  1844,  a  charge  for  coun- 
sel, as  well  as  attorney,  attending  prepared 
for  trial,  is  taxable.  Supreme  Ot.,  Sp.  T. 
(1848?),  Boynton  e.  Dormott,  8  Hev>:Pr.,  282. 

44&  The  declaration  must  be  special,  to 
render  fee  for  perusing  taxable  under  Laws  of 
1844,  402,  ch.  278.  iS^^fliM  (7^.,  1848,  Dine- 
hart  e.  Wells,  2  Bofrb.,  482. 

449.  Only  one  charge  for  brief  and  points 
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allowed,  where  the  questions  below  and  on  the 
appeal  were  the  same.  Shepard  «.  Holt,  7 
Sill,  198. 

450.  Gonnsel^and  attorney's  fees,  where  only 
Oommon  Pleas  costs  are  recoverable.  Camp- 
bell «.  Cook,  9  Wmd.^  492;  Bart  v.  Crosby, 
Id.,  460. 

451.  Charges  for  nnneoessary  papers  are  not 
allowed.  JShipreme  Gt^  1824,  Jackson  «.  Math- 
er, 2  Goto,,  684;  1825,  Jackson  v.  Clark,  4  /d, 
632 ;  1828,  Jackson  v.  Hoagland,  1  Wend^  69; 
Jerome  v.  Boeram,  1  Jd,  298 ;  1884,  Kellogg  «. 
Potter,  11  Id.,  170;  1844,  Smith  e.  Miller,  6 
FiZZ,  896 ;  (1848  ?),  Boy nton  v.  Dormott,  8  How, 
Fr.,  282;  1847,  Niles  v.  Griswold,  8  Id.,  28. 

452.  Items  not  given  by  the  statute,  not  tax- 
able. Supreme  Gt.,  1806,  Kenney  e.  Yanhorae, 
2,70^^.,  107;  Fuller  «.  Mattice,  14  Id,,  867; 
Barber  v.  West  Stockbridge  B.  B.  Co.,  4  iRZ2, 
647;  Merritt  e.  Gosman,  2  Den,,  186;  Boyn^ 
ton  V.  Dormott,  8  JTbw.  iV.,  282. 

453.  On  aniftiMUng  pleas,  though  there  are 
several,  only  one  fee  for  perusing,  Ak).,  can  be 
allowed.  iS^j»rem0(7S(.,  1888,  Trustees  of  Booh- 
ester  e.  Symonds,  10  Wemd.,  668. 

454.  ProQMotive  costs  may  be  tazej},  sub- 
ject to  deduction,  if  the  services  taxed  be  ren- 
dered unnecessary  by  payment  of  the  sum 
demanded.  Supreme  Gt,,  1882,  Burt  v.  Cros- 
by, 9  Wend.,  460. 

455.  That  on  a  tender  of  damages  recovered 
and  costs,  costs  of  prospective  services  should 
not  be  included.  Booth  «.  Smith,  6  Wend,, 
107. 

456k  Prospective  disbursements  not  actually 
incurred,  are  not  taxable  under  the  act  of  1840. 
Supreme  Gt.,  1840,  Pearson  «.  Cole,  22  Wend., 
662. 

457.  Notioe  of  argnnMnt  Proof  of  ser- 
vice of  notice  of  argument  is  to  be  taxed,  but 
is  not  to  be  duplicated  for  several  services 
thereof  on  the  clerks.  A  fee  for  proof  of  ser- 
vice is  not  taxable.  K  Y.  Gem.  JPl  (1848  f), 
Hite  fj.  Chittenden,  1  H.  T.  Leg.  Ohe.,  860. 

458.  —  of  taxation.  Twenty-five  cents  is 
taxable  for  notice  of  taxation.  Supreme  Gt,, 
8p.  T.,  1846,  Miller  «.  Huntington,  1  Sow. 
Pr.,  218. 

459.  Proof  of  servioe.  Under  the  provi- 
sion of  the  fee  bill,— allowing  fifty  cents  for 
proof  of  service  of  a  notice, — it  is  no  matter 
whether  the  proof  be  by  admission  or  affi- 
davit. K  T.  Gom.  PI.  (18481),  Hite  «.  Chit- 
tenden,  1  N.  Y.  Leg.  Obe.,  860. 


460.  A  fee  for  the  fwrignmiint  of  the  bail- 
bond  is  not  taxable  against  the  defendant,  in 
an  action  on  the  bail-bond.  Supreme  Gt., 
1828,  Dow  e.  FiUdns,  1  Gow.,  682. 

461.  If  sabpcBna  ticksta  are  actually  made 
in  good  faith  for  the  circuit,  and  the  cause  is 
subsequently  disposed  of  by  arrangement  be- 
tween the  attorneys  to  refer  the  same,  the 
charge  for  the  tickets  is  taxable,  although  not 
served.  Supreme  Gt.,  Sp.  T.,  1846,  Van  Valk- 
enburgh  o.  Van  Alen,  1  Mme.  Pr.,  86. 

462.  Proof  of  service  of  subpoana  is  not 
taxable,  where  it  is  made  only  for  the  pur- 
pose of  being  prepared  to  move  for  an  attach- 
ment, in  case  the  witness  does  not  attend. 
Suprime  Gt.,  Sp.  T.,  1846,  Millsfr  «.  Hunting- 
ton, 1  Hc^.  Pr.,  218. 

463.  Two  subpoenas  ($2.00),  and  two  attor 
ney  and  counsel  fees  ($16.00),  on  hearing  at 
two  different  times,  were  stricken  ont,  where 
the  cause  had  but  once  been  noticed,  and  ad- 
journed twice  by  consent.  Learned  e.  Betts, 
1  Sow.  Pr.,  6. 

464.  Teetimongr  da  bene  esMi    The  ooeta 
of  a  proceeding  had,  pending  a  suit,  to  perpet* 
uate  a  witnesses  testimony  (under  2  J2m.  S^ett, 
898,  art  6),  are  not  taoBMe  in  the  suit    Sa 
preme  Gt.,  1848,  Hasbrouok  e.  Hasbrouok,  5 

46&  GkMta  of  a  <^ianoeiy  soit^  which  wb:. 
brought  in  aid  of  the  suit  at  kw,  and  which  is 
still  pending,  cannot  be  taxed  in  the  suit  at  law. 
Supreme  Gt,  1842,  Ittick  f>.  Whitney,  ^JBUl, 
64;  and  see  Howell  t.  Eldridge,  21  Wend^  678. 

466.  Intereet  Section  8  of  the  aet  of  1844 
(608), — allowing  interest  to  be  taxedf-«>4fl  pro- 
spective and  does  not  apply  to  a  report  pre- 
viously made.  Supreme  Gt.,  Sp.  T.,  1844, 
Hurd  «.  Merritt,  1  Ham.  Pr.,  87. 

467.  In  ertor.  Double  costs  are  allowed 
in  the  Court  of  Errors  on  affirmance  on  de- 
fault, Gt.  ofErrore,  1840,  Smith  t.  P^oon^ 
26  Wend.,  261. 

468.  Points.  Cn  writ  of  error,  the  pre- 
vailing party  is  not  entitled  to  charge  by  the 
folio  for  his  points,  but  only  cost  of  printing 
[7  Paige,  479.]  Supreme  Gt,  1841,  Belding  c. 
Buriingham,  1  mil^  861. 

I.  Witness-fees. 

469.  Rate.     Fifty  cents  each  for  each  day 
attending,  and  if  the  witness  resides  more  than 
three  miles  from  the  place,  four  cents  a  mile 
each  way.    La»t  of  1840,  881,  ch.  886,  §  8 ;  same  . 
Stat.,  2  Rev.  i8iM.,.4  ed.,  881. 
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470l  An  attorney  or  counsel  is  not  entitled 
to  fees  as  a  witness.  Supreme  Oty  1628,  Orum- 
laer  «.  Hnf^  1  Wend,,  24. 

471.  A  connsellor  of  the  court  was  sabpod- 
saed  by  defendant  as  a  witness,  and,  on  at- 
ten^ng  trial,  was  retained  as  defendant's 
Gonnsd.  Reld^  that  the  case  was  not  within 
the  misefaief  which  the  statute  (2  Bev,  Stat., 
601,  1 15)  sought  to  remedy,  and  defendant 
was  entitled  to  be  allowed,  in  the  taxation  of 
eosts,  the  fees  for  the  counsellor's  attendance 
as  witness.  Supreme  Cft,,  1844,  Reynolds  v. 
ITamer,  7  BUI,  144. 

472.  naie  of  attendance.  When  a  cause 
is  tried  on  the  first  day  of  the  drcuit,  one  day 
only  Is  aDowed  for  the  attendance  of  witnesses, 
besdes  travel-fees.  Supreme  CU,  1828,  Onim- 
mer  v.  Hufl;  1  Wend,,  24;  S.  P.,  1848,  Ehle  o. 
BiDgham,  4  HvO,  596. 

473.  Itavel-leee.  A  witness  residing  in 
tltt  place  wbere  the  court  is  held,  not  entitled 
to  trsTel-fees.  Supreme  Ct,,  1828,  Jackson  e. 
Hoa^and,  1  Wend,,  69. 

474.  A  witness  not  residing  in  the  place, 
though  only  eight  miles  distant,  is  entitled  to 
sfiowmnce  of  one  day  for  coming  and  one  day 
Ibr  returning.  Supreme  Ct,,  1888,  Lamb  «. 
Ooe,  19  Wend.,  127,  dissenting  from  Rogers  o. 
BogeiB,  2  Paige,  458,  465 ;  and  see  supra, 

475.  Fees  whlcli  a  witueaa  cannot  re- 
eowr  from  the  plainti£^ — e,  g,,  if  he  arrive  at 
the  drcuit  after  the  trial, — cannot  be  taxed 
agafaist  the  defendant.  Supreme  Ct,,  1880, 
Booth  «.  Smltii,  5  Wend,,  107;  1848,  Ehle  «. 
Bin^bam,  4  Hill,  595. 

476w  Aoolciental  detention.  Where  wit- 
seases  were  prevented  by  accident  from  being 
present  at  the  opening  of  the  circuit,  but  ar- 
rived before  the  court  opened  on  tho  second 
day,  and  before  the  cause  was  reached,  but 
after  the  defendant  had  had  the  cause  put 
over  on  payment  of  costs,  their  fees  were 
held  taxable  against  him.  Supreme  Ct,,  1842, 
Anonymous,  8  Hill,  467. 

477.  Retondng  home.  Where  on  the  first 
day  of  the  circuit  the  cause  was  set  down 
for  a  subsequent  day,  and  the  witness  in  the 
mean  time  returned  home, — Held,  that  two 
charges  for  mileage  were  taxable.  Supreme 
Ct,,  Sp.  T,  1845,  Miller  v,  Huntington,  1  How, 
Pr^  218. 

47SL  Bereral  oatuee.  That  the  fees  of  a 
witness  who  is  subposnaed  in  several  causes, 
ewom  only  in  one,  and  his  testimony  used  in 


the  others,  are  taxable  in  each  cause.    Wilder 
e.  Wheeler,  1  How.  Pr.,  186. 

479.  Subpoena,  ticket,  and  attendance  of  wit- 
ness are  chargeable  in  each  cai^se,  although  the 
same  witness  is  subpoenaed  in  several  causes 
at  the  suit  of  the  same  plaintiff.  Supreme  Ct., 
1887,  Willink  c.  Reekie,  19  Wend.,  82. 

486.  IhtereBt.  Fees  of  witnesses  attending 
in  good  faith,  allowed,  notwithstanding  they 
were  interested  as  stockholders  in  a  corpora- 
tion who  were  parties.  Medbury  e.  Butter- 
nuts dc  Sherboume  Turnpike  Oo.,  1  How,  Pr., 
281. 

481.  Foreign  commlMdon.  Witnesses*  fees 
for  attendance  before  a  commissioner  to  take 
foreign  testimony,  are  not. taxable;  the  com- 
missioner is  not  a  court  or  officer  within  the 
meaning  of  the  statute.  Supreme  Ct,,  S^,  T,, 
1845,  Goodenow  9.  Livingston,  1  How,  Pr,,  282. 

482.  The  compensation  of  a  commissioner 
for  taking  a  deposition  in  another  State,  is  not 
taxable.  Such  disbursements  are  not  those  of 
an  attorney  (2  Eev.  Stat,  688,  684),  but  of  a 
party,  for  which  no  provision  is  made.  [1 
How.  Pr.,  282.]  Supreme  Ct,,  ^.  T,,  1852, 
Perry  9,  Griffin,  7  How.  Pr.,  268. 

483.  Attachm^t  Expenses  incurred  by 
a  party,  in  proceedings  to  procure  attachments 
against  his  witnesses,  are  not  taxable  in  the 
general  costs  against  his  adversary.  The  rem- 
edy of  the  plaintiff  is  against  his  witnesses. 
Supreme  Ct.,  1888,  Rosekrans  «.  Mclntyre,  9 
Wend,,  471. 

J.  Taxation. 

4841  Absence  of  oflBoer.  Where  the  offi- 
cer, before  whom  the  taxation  is  noticed  to 
take  place,  is  absent,  the  attorney  cannot  go 
before  another  officer  and  have  the  costs  taxed, 
without  ^ving  new  notice.  Supreme  Ct,,  Sp. 
T.,  1845,  Morris  v.  Sliter,"  2  How.  Pr,,  86. 

485.  Taxation  after  the  day  notloed,  with- 
out a  new  notice  to  the  opposing  attorney,  is 
irregular.  Supreme  Ct.,  Sp.  T.,  1846,  Bissell  t». 
bayton,  2  How.  Pr,,  80. 

488.  Ovden  in  tiie  canae.  On  taxing  costs, 
the  judge  is  bound  by  the  orders  of  the  court 
in  the  cause.  K  T,  Com.  PI,  (1848t),  Hite  d. 
Chittenden,  1  K  Y,  Leg.  OU,,  860. 

487.  Folios.  Unless  the  excess  over  one 
hundred  words  in  any  pleading  or  paper  ex- 
ceeds half  a  folio,  there  ought  to  be  no  charge 
made.  Supreme  Ct.,  1884,  Kellogg  o.  Potter, 
11  Wend.,  170. 
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488.  In  wtaat  case  caste  axe  tnTahln  by 
tbdum,  on  judgment  on  default,  under  the  act 
of  1844.  Mem'tt «.  Gosman,  2  Den.^  186 ;  S.  C, 
S  Eow.  Fr,,  88. 

489.  What  miut  be  abown.  Prevailing 
party  not  entitled  to  tax  fee  for  copy  plead- 
ings or  fee  paid  aheriff  for  summoning  Jury, 
except  on  proof  that  he  furnished  the  copy 
pleadings,  and  that  he  put  the  cause  on  the 
calendar.    Luyster  v.  Hoag,  1  Saw.  Fr^  57. 

490.  Charges  made  for  serving  papers, — 
€.  g.y  suhp<Bna  tickets, — which  the  plaintiff^s 
attorney  declines  to  say  were  actually  served, 
must  he  disallowed.  K  F.  Com.  Fl.  (1848  ?), 
Eite  e.  Chittenden,  1 K  F.  Leg.  OU^  860. 

491.  In  tiie  affidavit  of  tiie  attendance  of 
witne— ea,  it  is  not  necessary,  in  the  first  in- 
stance, to  state  their  materiality.  Supreme 
Ct,  1887,  Willink  v.  Beckle,  19  Wend,,  82. 

4r92.  The  affidavit  must  aver,  not  only  that 
the  witnesses  were  subp<Bnaed  and  attended, 
but  also  that  they  were  material  and  neces- 
sary, or  that  the  party  verily  believed  them 
to  be  material  and  necessary  witnesses ;  and 
where  a  great  number  attended  who  were  not 
sworn,  the  party, must  explain  it  Supreme 
€t^  1844,  Dean  v.  Williams,  6  HiU,  876. 

493.  It  must  state  the  name  and  residence 
of  each  witness,  the  distance  they  respectively 
travelled,  and  the  day  they  actuaUy  attended. 
Supreme  Ot,  1848,  Ehle  «.  Bingham,  4  ffiU, 
695. 

494;  The  affidavit  need  Yiot  be  made  by  the 
party  or  his  attorney.  Supreme  Ot.,  1887, 
Willink  V.  Beckle,  19  Wend.,  82. 

495.  Objeotftona  to  defendants  bill  of  costs 
should  be  taken,  not  on  motion  for  judgment 
as  in  case  of  nonsuit,  but  by  appeal  from  tax- 
ation. Supreme  Ct.,  Sjp.  T.,  1844,  Bromaghim 
c.  Gorse,  1  Bew.  iV.,  51. 

496.  An  affidavit  for  retaxation,  as  to  items 
not  provided  for  in  the  fee  bill,  need  only  shpw 
that  such  items  were  objected  to  before  the 
taxing  officer.  As  to  the  other  items,  it  should 
state  the  grounds  of  the  objections  to  such 
items.  Supreme  Ot,  Sp.  7.,  1845,  Wilder  «. 
Wheeler,  1  Sew.  Fr.,  186. 

»  497.  Motion  for  retaxation  of  costs  denied, 
because  the  moving  party  did  not  show,  by 
affidavit,  how  the  bill  was  taxed.  Oonstantine 
«.  Van  Winkle,  2  Eew.  Fr.,  278. 

498.  On  an  appeal  from  the  taxation  of  a 
bill  of  costs,  the  appellant  must  show,  by  affi- 
davit, that  the  taxation  was  opposed,  and  the 


items  objected  to  in  the  bill  were  taxed  by  the 
officer  under  objection.  To  state  in  the  notioa 
of  motion  the  items  objected  to,  and  the 
grounds  of  objection,  will  not  suffice.  Ai- 
preme  Ct.,  Sp.  21,  1845,  People  t.  Oakes,  1 
Hew.  Fr,,  195. 

499.  A  motion  for  retaxation  of  costs  ahonld 
be  made  before  the  costs,  as  taxed,  are  paid. 
Supreme  Ot,  Sp.  7.,  1845,  Day  «.  Beach,  1 
Mew.  Fr.,  286;  and  see  Hinckley  «.  Board- 
man,  8  Oat.,  184;  S.  0.,  Col.  A  0.  Cae.,  478. 

500.  Coste  of  retaxation.  A  party  mov- 
ing for  retaxation  of  costs,  charged  wi^  costs 
because  he  asked  costs  in  his  notice.  ICed- 
bury  9.  Butternuts  h  Sherbonme  Turnpike 
Co.,  1  Eew.  Fr.,  281. 

501.  On  appeal  from  taxation  of  costs,  no 
costs  of  the  appeal  allowed  to  either  pariy^ 
because,  though  the  amount  taxed  was  re- 
duced, the  larger  portion  of  it  was  allowed. 
Hite  e.  Ohittenden,  1  If.  T.  Leg.  Ok.,  860. 

502.  Where  defendant's  attorneys  mored 
for  retaxation,  on  the  ground  that  no  copy 
bill  of  costs  and  notice  of  taxation  had  been 
served;  and  in  answer,  plaintiff's  attorn^ 
showed  a  regular  service  thereof;  the  defend- 
ant was  allowed  a  retaxation  on  paying  oosto 
of  opposing  the  motion.  Supreme  Ot.^  8^.  T^ 
1846,  Peck  c.  Wood,  2  Hew.  Fr.,  172. 

503.  Zbat  tiie  power  of  tiie  oogrt  to  order 
a  retaxation  as  between  attorney  and  dient^ 
is  not  gone,  even  after  voluntary  settlement, 
payment,  and  actual  discontinuance.  [1  Ohit.^ 
186;  9  Johns.,  258;  11  Wend.,  17aj  Stock- 
holm «.  Bobbins,  24  Wend.,  109. 

K.  Collection  of  Costs. 

504.  Time  for  payment  A  party  relieyed 
on  payment  of  costs,  has  the  same  time  to 
pay  the  costs  after  a  demand  of  a  taxed  bill, 
which  he  ha4  at  the  time  of  such  demand. 
Supreme  Ot.,  1882,  Gilbert  v.  Manchester  Iron 
Manufacturing  Co.,  7  Wend.,  522. 

505.  Taxation.  The  proper  practice  aa  to 
taxation  and  payment  of  costs  which  are  im- 
posed as  condition  of  relief  from  an  inquest 
and  the  like.  Hoadley  «.  Ouyler,  10  Wend^ 
594. 

506.  Coste  of  circuit.  An  attachment  will 
be  granted  for  the  non-payment  of  costs  for 
putting  off  a  trial  at  the  circuit.  Supreme  Ot.^ 
1885,  Fulton  v.  Brunk,  18  Wend.,  509. 

507.  Referee's  oirder.  The  court  will  not 
enforce,  by  attachment,  an  order  of  refereee, 
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Teqmring  payment  of  oosts  as  a  condition  of 
j4Joarmnent.  Sufreme  Ot^  1848,  Butler  v. 
Bates,  6  HiU,  876. 

508.  Aftsr  judgment;  defendant  was  let  in 
to  defend,  and  plaintiff  preyaSled ; — Heldy  that 
th^  costs  of  the  proceedings  subsequent  to  the 
jo4gmeQt  might  be  collected  by  order  and 
attaehnent,  Su/prwM  Ct^  1842,  Dows  «. 
Boi^ton,  8  EiU,  452. 

509.  Denial  of  Interest  A  motion  for  an 
atUchment  to  compel  a  thirG|  persoa  to  pay 
costs  as  a  party  in  interest,  denied  with  costs, 
where  such  person  denied  that  he  had  any 
interest.    Hunt «.  Northrop,  2  Eow.  Pr.^  78. 

As  to  collection  by  Precept;  see  tupra, 

VnL  Costs  in  Equity. 

1.  In  General. 

510.  DIaoretlon.  In  general,  costs  in  equity 
«n  in  the  discretion  of  the  court,  except  on  com- 
fUnuifs  dismissal  of  his  bilL    2  Seo.  Stat, ,  Qld, 

Sm.  Nas^igenoe.  Oosts  which  have  been 
rendered  necessary  by  the  negligence  of  a 
party,  or  of  his  solicitor,  cannot  be  taxed 
sgiisst  the  adverse  party  who  was  not  in 
ftth  in  relation  thereto.  Chancery^  1841, 
Wendell  e.  Lewis,  8  Paige,  618. 

51Z  XTnneoeuary  litigation.  If  a  bill  is 
uoeeeasarily  filed,  where  a  petition  would 
hftTe  served,  the  complainant  is  not  entitled 
to  costs.  Chancery^  1828,  De  La  Yergne  «. 
Evertson,  1  Faige,  181. 

513.  Costs  refused  on  decree  for  the  com- 
plainantf  the  matter  having  been  before  sub- 
mitted to  arbitration,  and  the  decree  varying 
bat  little  from  the  award.  Freeland  «.  Man- 
nahao,  j&bpl;.,  276. 

514.  Complainants  excluded  from  recover- 
ing costs  incurred  by  litigating  xmnecessary 
matters.    Oreen  e.  Storm,  8  Sandf,  Ch.^  805. 

515.  Where  only  one  bill  of  revivor  is  ne- 
cessary, costs  of  more  than  one  will  not  be 
allowed.  Chancery^  1884,  Wilde  v.  Jenkins, 
4Pai^s,481. 

51&  An  accumulation  of  costs,  arising  from 
a  so]icitor*8  spreading  litigation  by  a  second 
suit,  while  the  first  is  pending,  and  might,  by 
an  amendment  or  otherwise,  be  made  suffi- 
cient,  will  be  disallowed.  F.  Chan,  Ct,  1842, 
De  Rose  «.  Fay,  4  Edw.,  40. 

517.  Where  a  person  is  compelled  to  file  a 
IhU,  by  the  inequitable  conduct  of  another,  | 
tad  to  pay  costs  to  necessary  and  merely ! 


formal  parties,  he  may,  on  succeeding,  be  al- 
lowed to  recover  such  costs  against  the  de- 
fendant, who  rendered  the  litigation  necessa- 
ry. Ohaneery,  1882,  American  Ins.  Co.  v. 
Coster,  8  Paige,  828. 

518.  That  if  one  wrongfully  refuse  to  ex- 
ecute a  release,  thereby  putting  another  to  a 
suit  against  him  to  obtain  it,  he  is  liable  for 
costs.    Livingston  «.  Byrne,  11  Johns.,  554. 

519.  Both  in  fault  Where  both  parties 
have,  in  some  degree,  been  in  the  wrong,  each 
party  should  bear  his  own  costs  of  the  suit 
generally.  [1  Jac.  &  W.,  268.]  F.  Cfhan.  Ot,, 
1885,  Scott  V.  Thorp,  4  Bdw,,  1 ;  and  see  John- 
son V,  Taber,  10  K  Y.  (6  Seld.),  819. 

520.  Wliere  the  complainant  unnecessarily 
comes  into  chancery,  but  the  6bjection  that 
he  had  a  perfect  remedy  at  law  was  not 
taken,  the  court  may  properly  refuse  to  give 
costs  to  either  party.  Chancery,  1848,  Bank 
of  Utica  9,  Mersereau,  8  Barb.  Ch.,  528,  574. 

521.  Where  plaintiff  claimed  both  as  cred- 
itor and  as  legatee,  and  proved  only  the  latter 
claim,  and  the  executors  nused  unfounded 
objections,  neither  party  was  allowed  costs. 
Brown  9.  Rickets,  4  Johne,  Ch.,  808. 

522.  Costs  not  given  to  either  party  where 
the  complainants  succeed  in  a  part  and  fail  as 
to  the  residue.  Ten  Eyck  v.  Holmes,  8  8andf. 
Ch.,  428;  and  see  Spencer  «.  Spencer,  11 
Paige,  299. 

523.  Costs  given  to  neither  party  where  both 
claimed  too  much.  Righter  v.  Stall,  8  8andf. 
Ch.,  608 ;  Beacham  o.  Eckford,  2  Id.,  116 ;  but 
see  Cndg  e.  Tappin,  2  Id.,  78. 

524.  Difllonlt  settlement.  Where  the  ques- 
tion raised  is  a  fair  one,  and  difficult  for  the 
parties  to  settle  themselves,  the  court  will  not 
give  costs  against  the  unsuccessful  party.  V, 
Chan.  Ct.,  1828,  Pattison  «.  Hull,  9  Chw.^ 
747. 

525.  Coets  after  settlement.  Where  the 
parties  settle  the  matter  in  controversy,  the 
court  will  not  decide  upon  the  merits,  to  de- 
termine the  question  of  costs,  though  reserved 
by  the  parties.  [2  Ves.,  228.]  Chancery, 
1817,  Eastbum  c.  Kirk,  2  Johns.  Ch.,  817; 
1881  [citing,  also,  Madd.  k  6.,  866;  1  Sim.  & 
S.,  89]^  Stewart  v.  Ellice,  2  Paige,  604. 

526.  —  after  abatement  If  the  whole 
ground  of  suit  has  been  removed  by  the  death 
of  the  complainant,  the  court  will  not  hear  an 
argument  on  the  merits,  merely  to  determine 
a  question  of  costs.    [12  Johns.,  600 ;  1  Sinu 
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A  Stn.,  89;  8  Johns.  Cb.,  817;  Mad.  A;  G., 
865.]  Cha/nc&ry^  1881,  Johnson  v.  Thomas,  2 
Paige,  877;  S.  P.,  Stewart  ©.  Ellice,  Id,,  604. 

527.  Solicitor  for  a  client  residing  in  IVance 
filed  a  bill,  bat  snob  client  was  then  dead.  As 
soon  as  he  knew  the  fact,  he  notified  the  de- 
fendant's solicitor;  bat  the  latter  continned 
proceedings  on  his  part  The  conrt  stayed 
them  on  motion ;  and  gave  him  costs  only  to 
the  day  he  had  notice  of  the  death.  V.  Olum, 
Ct,  1840,  Balbi  v.  Davet,  8  Edw,,  ilS. 

528.  If  the  final  decree  be  «flent  as  to 
costs,  and  the  qaestion  of  costs  is  not  expressly 
reserved,  the  conrt  will  not  listen  to  a  snbse- 
qaent  application  for  costs,  except  it  be  on  a 
rehearing  npon  the  merits,  which  is  sometimes 
applied  for  merely  for  the  parpose  of  introda- 
cing  each  a  reservation  as  to  costs.  [1  Dick., 
870.]  Ct  ofErrort,  1816,  Travis  v.  Waters,  13 
JohM,,  500. 

529.  Defendant.anpecuing  in  person.  Un- 
der 2  Rev.  Stat.,  629,  680,  a  party  who  ap- 
pears in  person,  and  who  is  not  an  officer  of 
the  conrt,  has  no  right  to  costs.  V.  Chan.  Ot, 
1881,  Yerplanck  v.  Mercantile  Ins.  Co.,  1 
Bdw,,  46. 

530.  A  oau«e  stood  over  at  the  hearing, 
with  leave  to  file  a  snpplemental  bill,  and 
nothing  was  said  as  to  the  costs ;  and  a  sab- 
seqnent  decree  in  the  canse,  directed  the  de- 
fendant to  pay  all  the  complainant's  costs  not 
previously  disposed  of.  JSeld,  that  the  costs 
of  the  supplemental  bill  were  embraced  by  the 
decree.  Chancery,  1881,  Rogers  v.  Rogers,  2 
Paige,  458. 

531.  That  oosts  reserved  to  the  hearing 
abide  the  event,  if  not  otherwise  directed  at 
the  hearing.    Mann  «.  Rice,  8  Barh.  Ch,,  42. 

532.  An  order  allowing  defendants  to  come 
in  and  contest,  on  payment  of  complaijiant's 
costs,  construed.  Christy  e.  Christy,  6  Paige, 
170. 

533.  Power  over  suitor.  The  court  has  no 
general  Jarisdi^tion  over  a  suitor  to  compel 
him  to  pay  costs  dae  to  his  solicitor  or  coun- 
sel ;  but  the  remedy  of  the  latter  is  at  law. 
Chancery,  1880,  Lorrilard  t>.  Robinson,  2  Paige, 
276. 

534.  The  liafaUlty  of  a  solioitor,  under  rule 
16,  cannot  exceed  $100.  The  complainants 
themselves  are  primarily  liable  for  the  costs ; 
and  their  solicitors  should  only  be  resorted  to 
when  the  defendants  are  unable  to  collect 
their  costs  from  the  complainants.    Chancery, 


1842,  Sigourney  «.  Waddle,  9  Paige,  881.  Be» 
Seottbitt  fqb  Costs. 

535.  Xden.  A  counsel,  in  an  action  at  law, 
has  no  lien  upon  the  Judgment  recovered  for 
his  fee  in  trying  the  cause ;  but  the  attorney- 
has  for  his  taxable  costs.  Still,  the  lien  of  th» 
latter  will  not  go  further  than  the  oosts  in  the 
identical  action.  [5  Madd.,  462 ;  4  Id.,  891 ; 
1  Russ.  A  M.,  602 ;  12  Johns.,  280.]  F.  Chan. 
Ct,  1888,  Phillips  v.  Stagg,  2  Edw,,  108.  See 
ATTomrBT  AND  Client. 

536.*  8et<»£EB.  Costs  which  are  discredon- 
ary,  may  be  required  to  be  set  off  against  a 
joint  debt  A.  V.  Chan.  Ct,  1846,  Wheeler  «. 
Heermans,  8  San^,  Ch.,  697;  8.  C,  4  if.  F. 
Leg.  OU.,  888. 

2.  Various  Clasees  of  Suite. 

537.  TnmA,  Sic.  D^endanta,  who  had 
caused  a  deed  to  be  reoorded,  alter  it  had 
been  proven,  in  an  ejectment  suit  brought  by 
them,  to  have  been  fraudulently  altered,  were 
charged  with  the  costs  of  the  suit  to  set  it 
aside.    Bushnell  v.  Harford,  ^Jokne.  Ch.,  801. 

538.  Parties  who  obtained  a  conveyance 
from  a  person  while  intoxicated,  were  charged 
with  the  costs  of  the  bill  to  set  it  aside. 
Prentice  v.  Achom,  2  Paige,  80. 

539.  CoDstmotive  fraod.  A  purchaser  of 
land,  chargeable  only  with  constructive  notioe, 
by  means  of  a  lie  pendens,  is  not  to  be  charged 
with  costs,  there  being  no  actual  fraud,  though 
the  purchase  is  set  aside  on  the  ground  of  the 
impUed  fraud.  Chancery,  1815,  Murray  o. 
Ballon,  1  Johns.  Ch.,  566. 

540.  Where  the  assignee,  in  a  conveyance 
which  is  impeached  on  the  ground  of  frana, 
instead  of  disclaiming,  puts  in  an  answer 
which  requires  the  complainant  to  reply  and 
go  into  proofs,  and  the  conveyance  is  proved 
fraudulent,  and  such  assignee  had  notice  of 
the  fraud,  he  will  be  subject  to  the  costs  of 
the  suit.  A.  V.  Chan^.  Ct.,  1848,  Mead  «.  Phil- 
lips,  1  Sandf.  Ch,,  88. 

541.  Lnnaoy.  The  court  will  not  charge 
the  prosecutor  of  a  charge  of  lunacy  with 
costs,  if  the  prosecution  has  been  conducted 
in  good  faith  and  upon  probable  grounds.  [1 
Collins,  on  Lunacy,  461, 464.]  Chancery,  ISdO^ 
Brower  v,  Fisher,  4  Johns.  Ch,,  441. 

542.  Under  the  rule  allowing  the  commit* 
tee  of  a  lunatic  or  habitual  drunkard  to  pay 
costs  of  commission  not  exceeding  $50,  with- 
out special  order,  only  taxable  costs  and  dis* 
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ImneniMitB  ean  be  paid  bj  him.  If  a  sum  ex- 
ceeding that  amount  is  asked  from  the  ooort, 
h  mwt  be  on  sffidavit  €fhane&ry^  1841,  Mat- 
ter of  Boot,  8  Po^tf,  636. 

9i&  Coostruotkui  of  iiiatniiiiAiit  Oom- 
plttoant  Bought  to  haye  a  deed  declared  a  con- 
ditional sale,  bnt  in  oaae  it  should  be  decreed 
a  mortgage,  then  aonght  a  foreclosnre.  The 
court  decreed  it  to  be  a  sale,  but  charged  the 
compkinant  with  ooets.  Bobinson  «.  Oropsey, 
SJSIw^lSa 

544.  WIIL  Where  a  will  is  so  ambigu- 
ooflljr  expressed  as  to  render  it  proper  for  the 
exeeator  to  take  the  direction  of  the  court, 
oeoesBary  oosts  of  the  litigation  to  settle  the 
eoootnction  of  the  will  ^onld  be  paid  out  of 
thewtate.  [8  P.  Wms.,  808 ;  8  Bro.,  25, 192.] 
ChoAemy^  1880,  Bogers  e.  Bioss,  4tj0kn$,  Oh.y 
608 ;  1841,  King  e.  Btrong,  0 Faige,  94;  and 
•ee  Bmith  «.  ftnith,  47<2.,  271. 

940.  Saoh  costs  may  be  apportioned  among 
the  parties  interested  in  the  titigation.  Chan- 
ttrff^  1886,  IGtoheQ  «.  Blam,  5  Po^tf,  588. 

946L  If  the  litigation  has  been  produced  by 
the  daim  of  a  defendant,  and  carried  on  for 
bis  benefit,  the  oosts  of  his  defence  should  not 
be  charged  on  the  reMuary  legatees,  but  on 
meh  defendant  Chaneeryy  1888,  Smith  e. 
fiantih,  4  Frnffe^  271. 

947.  Bnt  the  oosts  of  an  iufimt,  lunatic,  or 
idkyt,  made  a  party  to  such  a  suit,  are  never 
left  to  be  borne  by  his  own  estate,  not  deriyed 
inder  the  wiU,  nor  from  the  testator.  Chan" 
eery,  1841,  King  «.  Btrong,  9  Paige,  94. 

948.  Gndltor'a  WL  If  the  object  of  the 
bfll  entirely  frdls,  it  must  be  dismissed  with 
costs.  F.  Chan,  Ot,j  1884,  Baymond  e.  Bed- 
field,  2  Jtfw.,  194. 

919.  miere  the  creditor  files  a  mere  fishing 
bill,  and  fjyls,  defendant's  costs  will  not  be  set 
off  against  the  judgment.  Supreme  Ot,,  8p.  71, 
1848,  Evans  e.  Vance,  2  Barb,^  598. 

S901  One  who  is  made  a  defendant,  in  order 
to  reach  a  debt  due  fr^m  him  which  he  was 
willing  to  pay,  is  entitled  to  costs  out  of  the 
Amd.  Ohtnteerff,  1882,  Stafford  «.  Mott,  8 
P«t^lOO. 

991.  Though  one  of  several  joint-debtors 
has  no  property,  if  the  others  disclose  prop- 
erty exceeding  $100,  the  former  is  not  entitled 
to  costs,  if  he  has  not  been  put  unnecessarily 
to  the  expense  of  an  answer.  Ohaneery,  1885, 
Tan  Gleef  e.  Sickles,  6  Paige,  506. 

If  the  complainant  in  a  creditor's  bill 


only  reaches  property  of  a  value  of  less  than 
$100,  he  may  have  a  decree,  but  will  not  be 
allowed  costs,  and  may  be  charged  with  costs. 
Chancery,  1884,  Smets  v.  Williams,  4  Paige, 
864. 

993.  A  creditor's  bill  sought  to  reach  some 
household  frimiture,  which  was  subsequently 
distrained  for  rent  and  sold  for  more  than  $100 
Held,  that  the  plaintiff  should  have  leave  to 
dismiss  the  bill  without  costs.  [4  Paige,  867.] 
F.  Chan,  Ct.,  1886,  Leggett  v.  Boorum,  2  Bdw., 
680. 

994.  Where,  after  commencing  a  creditor's 
suit,  the  judgment  at  law  on  which  it  was 
brou^t  was  reduced  by  a  retaxation  of  costs 
to  a  sum  below  $100, — Held,  that  he  should 
not  have  leave  to  dismiss  except  on  payment 
of  costs.  [2  Bev.  Stat.,  618,  §  1.]  V.  Chan, 
Ct,,  1844,  Newell  v.  Burbank,  4  Ed/ic.,  586. 

999.  —  oontribation.  Where  several  cred- 
itors having  distinot  judgments  join  in  a  cred- 
itor's bill,  and  are  charged  with  costs  on 
dismissal,  as  between  themselves  they  must 
contribute  equally  to  the  costs,  and  not  in  pro- 
portion to  the  amounts  of  their  respective  judg^ 
ments.  Supreme  Ct.,  1848,  Carpenter  e.  Nixon, 
6j9iZV260. 

996.  X>iaooTeiy.  A  suit  for  mere  discovery 
is  never  brought  to  a  hearing ;  but  after  the 
time  for  excepting  to  the  answer  has  expired, 
the  defendant  is  entitled  to  move  for  costs. 
[MoeeL,  185;  1  Atk.,  286.]  Chancery,  1881, 
King  e.  GHark,  8  Paige,  76. 

997.  If  a  bill  for  discovery  pray  for  general 
relief^  the  defendant  cannot  move  for  costs  on 
answering,  but  must  bring  the  cause  to  a  hear- 
ing. Chancery,  1881,  MoDougall  e.  Miln,  2 
Paige,  825. 

998.  Though  in  general  on  a  bill  of  discov- 
ery the  defendant,  on  answering,  has  costs  of 
course,  if  he  has,  upon  due  application,  before 
bill  filed,  refused  to  admit  what  he  discovers 
by  his  answer,  he  is  not  entitled  to  costs.  [1 
Ve8.,416;  1  Madd.  Pi\,  176.]  Chancery, im^, 
Burnett  v.  Sanders,  4  Johns,  Ch,,  508 ;  S.  P., 
1881,  King  «.  Olark,  8  Paige,  76. 

999.  Such  application  must  be  to  the  party 
himself;  or  if  to  his  attorney,  who  is  ignorant 
of  the  matter,  the  complainant  should  request 
him  to  communicate  with  his  client,  and  give 
him  a  reasonable  time  for  the  purpose.  Chan- 
cery, 1847,  Deas  c.  Harvie,  2  Barb,  Ch,,  448. 

960.  Where  a  bill  of  discovery  was  rendered 
necessar}'  by  an  inequitable  refusal  of  the  de- 
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fendant  to  produce  evidenoe  in  his  action  at 
law,  whereby  he  had  recovered  more  than  he 
was  entitled  to, — ffeld^  that  he  should  not  be 
allowed  costs  on  the  bill  of  discovery,  though 
at  the  same  time,  as  the  bill  claimed  more  than 
the  complainant  was  entitled  to,  the  latter 
was  refused  costs.  Ohcmoery^  1888,  Oudney 
c.  Early,  4  Paige,  209. 

561.  Where  the  complainant  was  entitled 
to  the  discovery  without  suit,  and  it  was  re- 
fused by  the  defendant,  without  any  sufficient 
excuse,  the  defendant  must  bear  his  own  costs. 
Ohane&ry,  1848,  Harris  «.  Williams,  10  Paige^ 
108. 

562.  When  the  complainant  makes  an  offi- 
cer of  a  corporation  a  defendant  for  discovery 
only,  unnecessarily  subjecting  him  to  a  hear- 
ing, he  should  pay  such  defendant's  costs,  and 
ought  not  to  be  allowed  to  recover  them  over- 
against  the  corporation.  Chancery,  1888,  Ful- 
ton Bank  v.  N.  Y.  &. Sharon  Canal  Co.,  4 Paige, 
127. 

563.  That  officers  of  a  corporation,  made 
parties  merely  for  discovery,  are  deemed  a 
part  of  the  corporation  in  respect  of  their 
costs ;  but  if  their  discovery  be  preliminary 
to  charging  them  with  the  debt,  their  costs  of 
answering  may  be  allowed  to  them,  with  leave 
to  the  complainant  to  include  them  in  his  gen- 
eral bill  against  all  the  defendants.  Masters  e. 
Rossie  Lead  Mining  Co.,  2  Sanc^f,  Oh.,  801. 

564.  Defendant's  usual  applicatiou  for  costs, 
after  he  has  fiilly  answered,  is  not  a  hearing, 
but  a  mere  motion.  Chancery,  1887,  Bough- 
ton  V,  Phillips,  6  Paige,  488. 

;  565.  Divorce.  No  costs  are  allowed  to  the 
husband  against  a  wife  on  a  decree  for  divorce 
for  adultery,  if  she  has  no  separate  property. 
Chancery,  1824,  De  Rose  «.  De  Bose,  ffoph., 
100. 

566k  Where  a  decree  of  divorce  is  in  favor 
of  the  wife,  she  will  be  allowed,  against  her 
husband,  her  costs,  and  all  the  reasonable 
disbursements  and  expenses  of  her  defence. 
Chancery,  1828,  Germond  «.  Gtermond,  1 
Paige,  88 ;  1880,  Graves  «.  Graves,  2  Id^  62. 

567.  In  a  suit,  by  the  wife,  for  a  divorce  on 
the  ground  of  adultery,  if  she  obtains  a  decree 
for  costs,  the  husband  is  to  be  allowed,  in  ad- 
Justing  them,  money  advanced  to  her  for  the 
expenses  of  the  suit,  after  deducting  her  ne- 
cessary expenditures  for  counsel-fees,  &o.,  not 
included  in  the  ordinary  taxed  bill.  Chancery, 
1846,  Kendall  v,  Kendall,  1  Barb.  Ch,,  610. 


56a  The  mode  of  acUosting  these,  stated. 
lb. 

569.  Where,  after  filing  of  a  bill,  by  a  next 
friend,  for  a  separation,  the  wife  becomes  recon- 
ciled to  her  husband,  the  next  friend  is  not  en- 
titled to  costs  on  dismissing  his  bill.  Supreme 
Ct,  8p,  T.,  1847,  Beebe  o.  Beebe,  8  How.  Pr., 
170. 

570.  If  on  the  reference  of  a  bill  for  a  sep- 
aration, taken  as  confessed,  the  complainant 
fails,  costs  will  not  be  awarded.  Chancery^ 
1847,  Perry  «,  Perry,  2  Barb,  Oh.,  285. 

471.  Dower.  On  a  bill  for  dower,  if  there 
has  been  no  claim  made  by  her,  and  no  vexa- 
tion or  undue  hindrance  on  the  part  of  the 
defendant,  costs  are  denied.  [2  Bro.,  682.] 
Chancery,  1820,  Hasen  e.  Thurber,  4  Johns. 
Ch.,  604. 

572.  The  same  rule  applied  where  the  de- 
fendant had  admitted  her  right,  but  had  in- 
sisted on  an  erroneous  method  of  computation. 
Hale  V.  James,  6  Johne.  Ch.,  258. 

573.  Where  the  wife  was  a  party,  her  dower 
was  set  apart  free  from  costs.  Hawley  «.  Brad- 
ford, 9  Paige,  200 ;  Ohurch  «.  Ohuroh,  8  Sandf,^ 
484. 

574.  If  the  widow  files  her  bill  for  dower, 
without  having  made  application  to  the  de- 
fendant for  an  assignment  of  it,  and  claims 
more  than  she  is  entitied  to  from  him,  coats 
will  be  given  to  neither  party.  Chancer^^ 
1828,  Russell «.  Austin,  1  Paige,  192. 

575.  Foreolosiire — separate  paroels.  The 
mortgaged  premises  were  sold  in  separate  par- 
cels, one  to  6.  and  one  to  V.,  upon  the  under- 
standing that  the  mortgage  was  to  be  charge- 
able upon  the  part  sold  to  S. ; — Beld,  that  on 
foreclosure,  S.'s  part  was  primarily  liable,  not 
only  for  the  debt,  but  also  for  the  costs  of  V. 
in  the  foreclosure ;  but  S.  having  allowed  the 
bill  to  be  taken  as  confessed,  he  should  not  be 
personally  charged  with  the  costs.  Supreme  Ct.^ 
i6S>.  T.,  1847,  Warren  f>.  Boynton,  2  Barb.,  18. 

57a  —  misstatement  in  UIL  If  the  com- 
plainant in  foreclosure  misstates  the  rights  of 
subsequent  purchasers  and  incumbrancers  at 
large,  so  that  the  equitable  interests  of  any  de- 
fendant in  the  surplus,  or  in  the  equity  of  re- 
demption, might  be  affected  by  the  bill's  bein^ 
taken  as  confessed,  he  may  be  charged  person- 
ally with  such  costs  as  may  be  incurred  there- 
by. Chancery,  1888,  Union  Ins.  Oo.  o.  Van 
Rensselaer,  4  Paige,  85. 

577.  —  unneoessary  suit    The  same  soli* 
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dtor  fil«d  separate  bills  on  behalf  of  different 
mortgagees  to  foreclose  their  respecdye  mort- 
gages OB  the  same  premises. 

EUdy  that  but  one  snit  was  necessary,  and 
the  ovno?  of  the  equity  of  redemption  being 
in&nta,  they  shonld  be  charged  with  costs  of 
CMily  one  suit.  Chancery ^  1882,  Wendell  v, 
Wendell,  8  Pat^a,  609. 

578L  A  mortgagee  having  brought  two  ac- 
tions to  foreclose  two  mortgages  upon  the  same 
preznnes,  the  same  persons  being  parties  to 
both, — SM^  that  there  should  have  been  but 
OM  aetioa ;  the  reference  should  be  under  one 
order,  entitled  in  both  causes,  and  there  should 
ba  bat  one  bill  of  costs.  V,  Ohan.  Gt,  (1846  f), 
Hewman  «.  Ogden,  6  Ch.  Sent.^  40. 

579l  —  wrong  party.  The  complainant^s 
soiidtor  having  made  a  wrong  party  defend- 
sst,  Btipnlated  that  his  costs  should  be  paid ; 
—J3Md^  that  they  were  chargeable  to  the  oom- 
plainant,  and  not  to  the  fond.  V.  Oha/n..  Ot,^ 
18tt,  Nelson  e.  Montgomery,  1  Ed/w,^  657. 

fiBOL  A  i>arty  improperly  joined  in  a  fore- 
dosire  suit  cannot  have  costs  out  of  the  fund, 
bat  should  ask  them  against  the  complainant 
al  the  hearing.  Cfhaneery^  1844,  Millandon  e. 
Bnigiere,  11  raige,  168. 

583.  —  JnovmbranoerB.  ^  Where,  on  a  bill 
to  foreclose  a  mortgage,  a  subsequent  mort- 
gigee  or  jndgment^creditor,  who  is  made  de- 
tedant  without  being  first  asked  to  release  or 
^«^laim^  answers  and  disclaims,  if  the  parties 
•taod  equally  fair  in  every  respect,  he  is  enti- 
tled to  coflts  against  the  plaintiff,  to  be  paid 
out  of  the  fund,  if  it  be  sufficient,  and  if  not, 
to  be  paid  by  the  plaintiffl  Ofumeeryy  1817, 
OMlin  f.  Earned,  8  John»,  Ch,^  61. 

562.  Where  a  junior  mortgagee  is  made  a 
peitj,  but  neither  disclaims  nor  offers  to  re- 
lease, be  is  not  entitled  to  costs  until  the 
plaintiirs  debt  and  costs  of  foreclosure  are 
satisfied  Chaneery^  1822,  Titus  «.  Yelie,  6 
Mm$,  CL,  485. 

583L  Incombrancers  brought  in  by  a  mort- 
gagee on  a  bin  to  foreclose,  and  answering  and 
diwolsiming  as  to  him,  are  entitled  to  the  costs 
<tf  appearing  and  answering,  out  of  the  mort- 
gage fund;  though  they  contest  the  right  to 
the  sniplua,  as  between  themselves.  [8  Johns. 
Ch^  61;  18  Yes.,  870;  7  Id.,  588;  2  Madd., 
654,9.]  C^o/.&T<^1825,Mackiee.  Oaims, 
5  Com^  547. 

58C  A  defendant  in  possession  of  mort- 
gaged pfemises  which  do  not  yield  sufficient 


on  the  sale  to  pay  the  debt,  who  delays  a  sale 
by  an  answer  and  cross-bill  which  are  not  sos- 
tained,  should  be  charged  with  the  costs  occa- 
sioned by  his  defence.  Chancery ^  1829,  Bank 
of  Plattsburgh  v.  Piatt,  1  Paige,  464. 

585.  To  entitle  a  defendant  to  costs  under 
Rule  88,  where  he  appears  by  a  solicitor  but 
does  not  disclaim,  he  must  satisfy  the  court 
that  he  has  been  misled  by  the  neglect  of  the 
complainant  to  give  the  usnal  notice,  and  that 
his  sole  object  in  employing  a  solicitor  was  to 
protect  himself.  C?uineery,  1841,  Jay  v.  En- 
sign, 9  Paige,  280. 

586k  Under  the  provisions  of  Rule  186,  to 
exempt  the  claimant  from  liability  for  cests, 
he  must  establish  1^  claims  to  the  surplus 
money,  or  to  some  part  of  it.  If  a  junior  in- 
cumbrancer, having  reason  to  believe  that 
there  are  older  incumbrances  sufficient  to  ex- 
haust the  whole  of  the  surplus,  puts  in  a  claim, 
and  thereby  subjects  others  who  are  equitably 
entitled  to  the  surplus  to  unnecessary  costs, 
he  may  be  compelled,  in  the  discretion  of  the 
court,  to  pay  the  extra  expense  to  which  they 
have  been  put.  Chancery,  1842,  Farmers'  * 
Loan  &  Trust  Oo.  o.  Millard,  9  Paige,  620. 

587.  A  prior  incumbrancer  is  entitled  to  his 
costs,  to  be  first  paid  out  of  the  proceeds  of 
the  sale.  Chancery,  1846,  Mayer  e.  Salisbury, 
1  Barh.  Ch.,  646. 

588.  Or  they  may  be  charged  on  the  com- 
plainant personally ;  and  the  costs  of  his  an- 
swer should  be  charged  on  the  complainant,  if 
it  was  unnecessarily  called  for  by  him.  Chan- 
eery,  1848,  Boyd  e.  Dodge,  10  Paige,  42. 

589.  A  junior  mortgagee  has  a  right  to 
appear  to  watch  his  interest  [1  Paige,  567], 
and  may  have  his  costs  out  of  the  surplus ; — 
8o  held,  where  there  were  several  suits.  F. 
Chofn.  Ct,  1847,  Smack  o.  Duncan,  4  8a/ndf. 
Ch,  621. 

590.  I'he  proceeds  of  the  mortgaged  prem- 
ises are,  in  general,  the  primary  fund  for  the 
payment  of  the  costs  of  foreclosure ;  but  where 
the  mortgagor  unreasonably  defends,  the  in- 
crease in  costs  may  be  charged  upon  him  per- 
sonally, so  that  the  surplus  may  not  be  dimin- 
ished. Chancery,  1847,  Jones  e.  Phelps,  2 
Barh.  Ch.,  440. 

591.  ^aots  of  1840 and  1841.  Upon  the 
taxation  of  costs  in  mortgaged  cases,  under  the 
act  of  1840, — ^to  reduce  the  expeqses  of  fore- 
closing mortgages  in  the  Oonrt  of  Ohancery, — 
only  ten  cents  can  be  allowed  for  the  fees  of  a 
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county  olerk^  for  searching  and  certifying  in- 
cnmbranoes  upon  the  mortgaged  premises,  for 
each  incumbrance  foand  and  certified,  where 
the  amount  of  such  fees  exceeds  fifty  cents^ 
Chancery^  18i2,  Eights  v.  Woodworth,  9  Paige^ 
891.  To  similar  effect  is  Wilson  Collegiate  In- 
stitute «.  Van  Home,  8  Der^^  171. 

592.  In  suits  which  are  settled  or  discon- 
tinued upon  payment  of  costs,  before  they 
have  proceeded  so  &r  as  to  ascertain  whether 
a  defence  will  be  made  by  any  of  the  defend- 
ants therein,  the  only  effect  of  the  acts  of  1840 
and  1841  is  to  limit  the  amount  of  solicitor's 
fees,  so  that  it  shall  not  exceed  the  gross  sum 
fixed.  Chmc^ry,  1846,  Shaw  «.  MoNish,  1 
Barh,  (Jh,y  826. 

59a  The  proYision  of  the  act  of  1840— lim- 
iting costs  in  suits  brought  to  foreclose  mort- 
gages, "  in  cases  where  the  bill  shall  be  taken 
as  confessed,  or  the  answer  shaU  not  deny  any 
material  matter  of  the  bill^'-^appUes  in  a  case 
where  the  suit  is  settled  before  the  time  for 
answering  expires.  F.  Ohnm.  Ot,^  1841,  Anon- 
ymous, OhrJce^  581. 

594.  The  provisions  (^  the  act  of  1840  (287) 
do  not  apply  where  a  replication  or  proof  on 
a  hearing  on  issues,  raised  by  answer  of  adult 
defendant,  is  required,  though  the  proof  be 
documentary.  Ohawaery^  1846,  Frost  e.  Frost, 
1  Barb.  Ch.,  492. 

595.  Mode  of  taxing  in  a  case  which,  as  to 
one  of  the  defendants,  is  not  within  the  act. 

n. 

596.  The  allowance  to  the  solicitor  of  a 
specific  sum  in  foreclosure  suits,  where  there 
is  no  defence,  by  the  act  of  May,  1841,  was 
intended  as  a  substitute  for  all  the  solicitor's 
fees,  including,  among  other  things,  the  ex- 
pense of  serviog  the  subpoenas  on  additional 
defendants.  Ghancery^  1844,  N.  Y.  Life  Ins. 
&  Trust  Co.  «.  Davis,  10  Paige,  607. 

597.  Since  that  act  prohibits  counsel-fees, 
they  cannot  be  avowed  under  the  name  of 
disbursements.    Ih. 

598.  — searchMk  Fees  for  a  second  search 
between  the  time  of  the  first  search  and  the 
filing  of  notice  of  pendency  of  the  suit,  when 
such  second  search  is  necessary,  are  taxable 
as  disbursements ;  but  fees  for  a  third  .search, 
and  for  filing  a  second  notice,  are  not.    Ih. 

599.  —  master's  fees.  R.;  Delavan  c. 
Payn,  8  Paige,  469. 

600.  —  reports.  The  solicitor  cannot  charge 
for  drawing  the  referee's  or  sheriflTs  r^fports, 


&c.    Supreme  CU,  8p.  T.,  1847,  Ham  «.  H«er- 
mance,  8  Sow,  iV.,  168. 

601.  Ipjnnotian.  On  a  bill  for  a  perpetual 
iiy'nnction  to  quiet  the  possession,  costs  are 
not  allowed  to  either  party.  [8  Atk.,  692;  5 
Ves.,  686.]  Chancery,  1819,  De  Biemer  «. 
Cantillon,  ^Johne,  OK,  85. 

602.  In  an  action  to  restnun  a  gross  viola- 
tion of  a  trade-mark,  the  defendants  may  be 
charged  with  costs,  tho^gh  the  complainantB 
did  not  apply  to  them  before  filing  their  bill ; 
and  their  offer  to  give  up  profits  and  pay  ooate, 
not  made  until  their  answer  was  due,  and  not 
accompanied  with  a  profEer  of  a  perpatual  in  • 
junction,  does  not  exonerate  them.    A,  V, 

Chan,  Ct,  1845,  Coats  v.  Shepard,  B  IT.  Y. 
Leg.  OU.,  404. 

60a  Inteiploador.  A  bill  of  interpleader 
having  been  properly  filed,  it  necessarily  fol- 
lows that  the  complainant  is  entitled  to  his 
costs  out  of  the  fund  in  court.  [1  Pick.,  291 ; 
vide  6  Yes.,  418 ;  9  Id.,  107 ;  1  Mad.  Oh.,  148.] 
Ot.  of  Erron^  1828,  Atkinson  «.  Mai^  1 
Cow,,  691. 

604.  The  costs  of  a  defendant  may  like- 
wise be  charged  upon  the  fund,  in  the  dis- 
cretion of  the  court    Ih. 

605.  The  debtor  resorting,  in  good  £utb,  to 
a  court  of  equity  for  indenudty,  is  entitled, 
.after  the  contending  claimants  have  answered 
and  have  admitted  their  claims,  to  be  dis- 
missed from  the  controversy  with  costs.  His 
costs  are  paid,  in  the  first  instance,  from  the 
fund  in  controversy ;  and  justice  between  the 
other  parties  in  thi^  respect  is  finally  done  by 
compelling  the  party  whose  claim  is  adjudged 
groundless,  to  pay  tiiose  costs  to  the  rightful 
claimant  of  the  fund.  [2  Bro.  Ch.,  149 ;  1 
Madd.,  181;  6  Johns.  Ch.,  445;  1  Cow.,  710.] 
Chancery,  1824,  Thomson  v.  Ebbets,  H(^k., 
272. 

606.  It  can  make  no  difference  that  the 
party  in  the  wrong  is  out  of  the  jurisdiction. 
Chancery,  1824,  Canfield  e.  Mox^gan,  Hcph.^ 
224. 

607.  Where  a  bill  of  interpleader  is  properly 
filed,  the  complainant  is  entitled  to  his  costs 
out  of  the  fund.  Chancery,  1880,  Aymer  «. 
Gault,  2  Paige,  284. 

606.  If  he  was  sued  at  law,  he  may  also  be 
allowed  his  costs  at  law  out  of  the  fond. 
Chancery,  1822,  Richards  v.  Salter,  6  Joknt. 
Ch.,  446. 

609.  If  the  bill  was  unnecessarily  filed,  he 
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vfflaoi  be  allowed  bi0  costs.  Okaneerff,ie&0y 
Bedell  e.  Hofifaian,  2  Pai^«,  199 ;  Badeaa  v. 
Bc9en,2/d,909. 

610L  Where  defendants  answered  instead  of 
demurring,  as  they  might  kave  done  snccess- 
foBy,  the  oonrt  allowed  them  oosts,  only  as 
though  they  had  demurred.  ChaTicery^  1840, 
Shajr  e.  Goeter,  8  Paig€,  389 ;  S.  P.,  1887, 
Hniny  «.  Graham,  6  /d,  622. 

OX  Where,  in  a  proper  case  for  an  inter- 
pleader, the  complainant  omitted  a  necessary 
partj,  and  was  therefore  obliged  to  file  a  sec- 
ond bill, — EM^  that  he  should  not  have  costs. 
F.  Chan,  Ct^  1846,  Pahner  v.  Elliott,  4  J^., 
MS. 

6UL  The  defendant  who  was  in  the  wrong, 
or  sofiars  a  default,  will  be  personally  charged 
with  all  the  costs.  ChoMery^  1880,  Badeau 
ff.  Bogtts,  2  Paig$^  209. 

613.  Paititloa.  CSosts  in  partition  by  bill 
are  charged  npon  the  parties  respectively,  in 
proportion  to  their  respective  rights,  in  anal- 
ogy to  the  statute  respecting  costs  on  parti- 
tioii  at  law.  Chancery^  1818,  Phelps  e.  Green, 
8  Jokfu.  Ch.^  802 ;  and  see  Tibbits  v.  Tibbils, 
TPa^«,  204. 

614^  Costs  in  partition  cansed  by  complain- 
aof  a  making  an  unfounded  daim  on  the  defend- 
sat^s  interest  in  the  hmd,  were  charged  on  his 
own.    Orandall  e.  Hoysradt,  1 3cm^.  OK^  40. 

015.  When  the  plaintiff  in  partition  makes 
psnons  defendants  who  have  no  interest,  their 
costs  will  not  be  charged  upon  the  fund  or 
against  their  co-defendants,  but  on  plaintiff 
pexwmally.  Supmne  Ot.^  3p.  71, 1849,  Ham- 
enJey  v.  Hamersley,  7  If.  F.  Leg.  Ols.^  127. 

61&  Goata  of  biU  to  enforce  a  legaoy 
diarged  on  the  land  devised*  Birdsall  e.  Hew- 
lett, 1  Paige^  82. 

€17.  Redeemiiif.  As  a  general  rule,  the 
party  redeeming,  whether  complainant  or  de- 
fendant in  the  suit  in  equity,  must  pay  the 
costs  of  the  suit  Chaneery^  1829,  Brockway 
e.  WeDS}  1  Paige,  617;  1888,  Benedict  v  OH- 
man,  4 /i.,  58. 

61&  Mistake  on  the  part  of  the  mortgagee, 
is  not  in  itself  ground  for  charging  him  with 
the  costs.  Chancery,  1829,  Brockway  e.  Wells, 
1  Paigey  617. 

€19l  As  a  general  rule,  the  compliunant  on 
a  bill  to  redeem,  pays  costs  to  the  defendant, 
althoui^  he  ultimately  succeeds  in  obtaining 
the  relief  prayed  for ;  but  if  the  defendant  has 
behaved  inequitably  or  improperly,  he  may  be 


left  to  pay  his  own  costs.     Chancery,  1884, 
Vroom  e.  Ditmas,  4  Paige,  626. 

620.  Where  both  parties  are  equally  inno- 
cent, and  both  are  endeavoring  to  avoid  a  loss 
caused  by  a  third  person,  no  costs  will  be 
awarded  to  either  parl^,  as  against  the  other. 
Chancery,  1817,  Pendleton  e.  Eaton,  8  Johns, 
Ch,,  69. 

621.  On  dismissing  a  bill  to  redeem,  it  is 
not  usual  to  give  costs  where  the  unfortunate 
claimant  has  color  of  claim,  though  barred  by 
the  lapse  of  time.  Chofncery,  1817,  Demarest 
e.  Wynkoop,  8  Johne.  Ch,^  129. 

622.  WJiere  a  party  coming  to  redeem  has 
done  every  thing  he  cibuld  to  avoid  the  litiga- 
tion, and  it  arose  from  the  fSftult  of  the  other 
party,  he  should  not  be  charged  with  costs. 
Chancery,  1884,  Yan  Buren  e.  Oknstead,  5 
Paige,  9. 

623.  Where  defendants  refused  to  allow 
complainant  to  redeem,  though  their  attorney 
and  agent  had  promised  that  he  might,  they 
were  charged  with  costs.  Chancery,  1828, 
Slee  e.  Manhattan  do.,  1  Paige,  48. 

624.  Where  a  party  entitled  to  redeem,  had 
tendered  the  apiount  due,  with  the  costs  in- 
curred by  the  other  party  before  bringing  suit 
to  redeem,  he  should  not  be  charged  with 
costs  on  his  bill  to  redeem.  Supreme  Ct.,  Sp. 
T.,  1851,  King  e.  Duntz,  11  Barb,,  191. 

625.  The  question  of  costs  on  a  bill  to  re- 
deem, settled  according  to  the  various  merits 
of  the  claims,  in  a  peculiar  case.  Brinokerhoff 
V.  Lansing,  4  Johm,  Ch,,  65. 

626i  Speoifio  perfarmanoe.  Where  on  a 
bill  for  specific  performance  the  vendor  was 
decreed  to  pay  costs,  the  purchaser  was  allow- 
ed to  set  off  the  oosts  against  a  balance  of  the 
purchase-money.  F.  Chan,  Ct,,  1886,  Yan 
Ranst  V,  Parcells,  2  Edw.,  600. 

627.  On  a  decree  correcting  a  mistake  in  a 
contract,  on  a  bill  for  that  purpose,  and  for  a 
specific  performance,  costs  may  be  awarded  to 
the  plaintiff.  [1  Ves.,  126.]  Chancery,  lS19y 
Keisselbrack  e.  Livingston,  4  Johns,  Ch.,  144. 

628.  Where  the  vendor  had  not  delivered 
an  abstract  of  his  title,  and  had  not  cleared  off 
a  judgment,  he  is  not  entitled  to  his  costs  on 
a  bill  for  specific  performance.  F.  Chan.  Ct,y 
1885,  Scott  V.  Thorp,  4  JSdw.,  1. 

629..  A  bill  by  a  vendor  praying  for  a  spe- 
cific performance  by  the  purchaser,  or  that  he 
be  foreclosed  of  his  right,  is  not  a  bill  of  fore- 
closure within  the  act  of  1840.    F.  Chan.  Ct.^ 
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1841,  State  of  Conn.  v.  Sheridan,  Clarke,  688. 

630.  That  heirs,  not  behaving  improperly, 
or  setting  up  any  onjaatifiable  defence  to  a  biU 
for  a  specific  performance,  are  not  chargeable 
with  costs.  Dyer  o.  Potter,  1  Johns,  Oh,^  152 ; 
Swartwout  v.  Brown,  1  Barh,^  495. 

8.  Va/rioui  Olaaes  o/Fartiei. 

631.  AMignees  of  an  izu6lT«iit  who  con- 
inne  a  snit  commenced  by  him,  may  be  re- 
quired to  give  security  for  costs,  including 
tiiose  previously  incurred.     ChavM&ry^  1829, 
Massey  o.  Gillelan,  1  Paige^  644. 

632.  A  plalDtiff  who  sues  en  antre  droit 
IS  not  responsible  for  costs,  if  he  fails,  except 
under  special  circumstances;  and  be  ought 
not  to  be  obliged  to  enter  into  personal  secu- 
rity in  the  first  instance.  Chancery^  1818, 
Goodrich  9.  Pendleton,  8  John».  Ch.^  520. 

63a  A  mere  agent  who  is  improperly 
made  a  party  is  not  chargeable  with  costs, 
though  he  si^er  the  bill  to  be  taken  as  con- 
fessed. Chancery^  1846,  Boyd  «.  Yanderkemp, 
1  Bofrb.  Ch,,  2T8. 

634.  Bona-flde  pnrohaeer.  One  T^ho  had 
purchased  in  good  faith  but  indiscreetly,  and 
failed  in  maintaining  his  title, — Eeld^  not  lia- 
ble for  costs.  Fitch  v.  Gotheal,  2  Sand/. 
€h.,  29. 

635.  Wbere  a  creditor  recovers  a  debt,  he 
recovers  costs  also,  unless  special  and  strong 
reasons  intervene,  and  these  costs  are,  in  gen- 
eral, the  costs  of  the  whole  controversy,  al- 
though he  fail  in  part  Chancery^  1825,  Hunn 
V.  Norton,  Hopk.,  844. 

636i  Szeontom  and  admlnistratoTB.  Ex- 
ecutors litigating  on  long-settled  points  of  law, 
in  favor  of  their  private  claims,  should  be  de- 
creed to  pay  costs.  [1  Bro.,  859 ;  8  Id.,  488 ; 
1  Ves.,  294;  4  Id.,  620.]  Chancy,  1815, 
ICanning  «.  Manning,  1  Johm,  Ch,^  627. 

637.  Though  the  general  rule  is,  that  exec- 
utors must  pay  costs  when  they  pay  interest, 
because  they  are  in  default  [1  Yes.,  294 ;  7  Id., 
129;  11  Id.,  61,  582;  18  Id.,  402];  yet  when 
the  complainant  demands  more  than  he  is  en- 
titled to,  and  the  executor  properly  submits 
to  the  direction  of  the  court,  he  will  not  be 
compelled  to  pay  costs.  Chancery^  1815, 
Dunscomb  «.  Dunscomb,  1  Johns,  Ch.^  508. 

638.  Where  an  administrator  is  not  in  de- 
fault, but  in  a  proper  case  submits  to  and  asks 
the  direction  of  the  court,  his  costs  should  be 
paid  out  of  the  fund.     [4  Ves.,  680.]     Chan- 


cery, 1814,  Morrell  v.  Dickey,  1  John$.  Oh^ 
158. 

639.  As  a  general  rule,  executors  or  admin- 
istrators, suing  necessarily  in  that  capacity, 
are  not  chargeable  with  costs;  but  if  they 
bring  groundless  and  vexatious  suits,  they  will 
be  chargeable  with  costs.  Chancery,  1816, 
Getman  v,  Beardsley,  2  Johm.  Ch.,  274;  184S, 
Roosevelt  v.  Ellithorp,  10  Paiffe,  415. 

640.  So  where,  in  aid  of  a  defence  at  law, 
they  file  a  bill  of  discovery,  and  elicit  no  ma- 
terial fact  Chancery,  1887,  Boughton  e. 
Philips,  6  Paige,  884;  1846,  Williams  v.  Ear 
den,  1  Barb.  Ch.,  298. 

641.  That  an  administrator  who  resista  a 
claim  in  good  £aith,  and  from  a  conviction  of 
duty,  and  where  no  intentional  or  wilfbl  de- 
fault IS  made  to  appear,  should  not  in  general 
be  charged  personally  with  costs.  Moses  «. 
Murgatroyd,  1  Johns.  Ch.,  478. 

642.  Executors  and  other  trustees,  who 
have  acted  fairly,  or  who  have  resisted  a 
claim  in  good  fkith,  merely  by  way  of  sub* 
mission,  have  their  costs  out  of  the  fund.  [1 
Yes.,  205,  246.]  Chancery,  1820,  Rogers  v. 
Ross,  4  Johns.  Ch.,  608. 

643.  Where,  by  defendant's  consent,  two. 
debts,  one  against  the  defendant  personally, 
and  one  against  him  as  executor,  were  liti- 
gated in  one  suit,  and  the  complainant  recov- 
ered a  part  of  each,  the  defendant  was  charged 
personally  with  the  whole  costs  of  the  suit. 
Chancery,  1825,  Hunn  v.  Norton,  Eoph.,  844. 

644.  Where  executors,  who  liave  no  interest 
in  the  question,  are  made  defendants,  they  are 
entitled  to  their  costs  out  of  the  fund.  Chan" 
eery,  1828,  Delafield  v.  Golden,  1  Paige,  189. 

645.  An  executor  or  administrator,  who  has 
brought  a  wrong  action  by  mistake,  or  has 
ascertained  that  it  would  be  useless  to  pro- 
ceed, in  consequence  of  facts  subsequently 
discovered,  will  be  permitted  to  discontinue 
without  costs,  as  well  before  as  at  a  hear- 
ing. [5  Oow.,  14 ;  4  Id.,  551 ;  8  Johns.,  247.] 
Chancery,  1828,  Amoux  «.  Steinbrenner,  1 
Paige,  82. 

646.  An  executor  or  administrator  who 
brings  a  suit  in  equity,  to  defeat  a  demand  at 
law,  and  wholly  fails,  will  be  charged  with 
costs.  Chancery,  1829,  Manny  «.  Philips,  1 
Paige,  472. 

647.  Where  it  is  necessary  for  an  executor 
to  ask  the  aid  and  protection  of  the  court,-^ 
e.  g.,  in  order  to  authorize  him  to  prefer  his 
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own  demand  oyer  others,  over  which  it  is  en- 
titled to  priority, — ^his  costs  may  be  charge^ 
on  the  fimd«  Chaneeryy  1880,  Decker  «.  Mil- 
ler, 2  Paiffs^  149. 

M&  Executors  are  liable  for  the  costs  of 
a  mere  fishing  bill  of  discovery,  which  is 
nnsuccesBfol.  Chancery^  1887,  Bonghton  v. 
Philips,  6  Paige^  884. 

^  SUB.  An  administratrix  failing  on  an  appeal 
for  her  own  benefit,  after  a  decision  which 
ooght  to  haTe  been  satisfactory,  will  be 
cbaifsd  with  the  costs.  ChcmGery^  1887, 
Gardner  o.  Crardner,  6  Paig€^  455. 

650L  "Where  it  is  proper  for  executors  to 
file  a  bin  for  the  constmction  of  a  will,  their 
coetB  and  those  of  in&nt  defendants,  sh^nld  be 
chtrged  againat  the  fund.  Ohcmctry^  1887, 
Vood  o.  Vandenbnrgh,  6  Paige^  277. 

651.  An  executor  who  omits  to  invest  Amds 
reedTed  for  the  payment  of  a  legacy  not  pay- 
ible  immediately,  is  chargeable  with  costs  of 
a  bin  for  the  investment  of  the  fund.  Other- 
wise, if  another  and  nnfounded  claim  is  set  up 
bj  the  bilL  Chanewyy  1848,  Powell  o.  Mur- 
TKj^  10  Paiige^  256. 

€52.  An  executor  or  administrator  who  sues 
in  good  £uth,  and  with  reasonable  belief  that 
he  may  Bucoeed,  ought  not  to  be  charged  per- 
MDiIly  with  costs.  Chancery ,  1844,  McOam- 
moo  9.  WorraS,  11  Paige^  99. 

653^  Executors,  in  good  faith,  made  a  per- 
eOA  who  had  no  interest  in  the  matter  a  party, 
aod  he  answered  at  large; — Held^  that  they 
most  pay  such  costs  as  would  have  accrued 
spoQ  a  disclaimer.  7.  C^an.  Ct.^  1844,  Smith 
V.  Wyokof^  4  Edio.^  548 ;  affirmed,  8. 0.,  4  Oh. 

5M,  The  mie  that  costs  in  equity  are  in  the 
dMcretkm  of  the  court,  applies  to  suits  brought 
by  eseeotors  or  administrators.  The  statutory 
proYiaons  as  to  their  liability  do  not  apply  in 
equity.  OhofMery^  1845,  Garr  v.  Bright,  1 
BaH>.  Ch^  157. 

Their  exemption  does  not  extend  to 
where  they  proceed  notwithstanding  a 
plain  want  of  equity.    lb, 

€56L  A  defendant  litigating  as  administra- 
trix, for  the  benefit  of  the  estate,  is  not 
charged  personally  with  costs.  Gouverneur 
t.  Titaa,  1  Bdw.^  477 ;  affirmed,  A  0.,  6  Paige^ 
347. 

607.  In&nts.  An  infant  is  chargeable,  per- 
fonally,  with  costs,  in  his  suit  commenced  by 
a  next  friend,  if  he  assumes  the  suit  and  pro- 


ceeds therein  on  coming  of  age.  Chancery^ 
1880,  Waring  c.  Crane,  2  Paige^  79. 

658.  It  must  be  a  very  special  case  to  justify 
the  court  in  allowing  extra  counsel-fees  against 
an  infant  in  any  event.  Chancery^  1888,  Union 
Ins.  Go.  0.  Van  Rensselaer,  4  Paige,  85. 

699.  If  a  suit  be  improperly  brought  for  an 
infant,  by  a  next  friend,  and  the  infant,  upon 
coming  of  age,  elects  to  abandon  it,  the  bill 
will  be  dismissed,  with  costs,  to  be  paid  by  the 
next  friend.  Chancery ,  1880,  Waring  o.  Orane, 
2  Paige,  79 ;  1886,  Bowen  o.  Idley,  6  Id,,  46. 

66a  K  a  suit  be  properly  brought  for  an 
infant,  and,  on  coming  of  age,  he  abandon  it, 
he  must  pay  the  costs  of  the  next  friend,  as 
well  as  those  of  the  defendant  [4  Ifadd.,  461.] 
Chancery,  1880,  Waring  v.  Crane,  2  Paige,  79. 

661.  Where  infants  had  no  vested  interest 
in  the  fund,  only  the  taxable  costs  of  the 
guardian  ad  litem  can  be  allowed  out  of  the 
fund.  Chancery,  1889,  Gott  o.  Cook,  7  Paige, 
521. 

662.  Where  an  in&nt  heir,  against  whom  a 
specific  performance  is  asked,  has  derived  no 
property  from  the  ancestor,  except  that  which 
he  is  decreed  to  convey,  the  costs  of  the  guar- 
dian ad  litem  of  the  infant  must  be  paid  by 
the  complainant  Chancery,  1841,  Sutphen  v. 
Fowler,  9  Paige,  280. 

663.  When  a  want  of  jurisdiction  is  appar- 
ent on  the  face  of  an  infant's  petition,  the  next 
friend  is  chargeable  with  costs.  Chancery, 
1844,  Matter  of  Byder,  11  Paige,  185. 

664.  Rule  161 — ^restricting  costs  on  salea 
of  infants'  estates  under  order,  to  |25— does 
not  prevent  compensation  for  the  extra  ex- 
pense of  separate  bonds  to  the  respective  in- 
fants, where  more  than  one  was  interested  in 
the  premises,  or  for  the  additional  report  and 
proceedings  on  the  sale  of  a  second  parcel 
under  the  same  order,  where  the  whole  prop- 
erty could  not  be  sold  previous  to  the  first  re* 
port  of  sale,  in  addition  to  the  $25.  Chancery, 
1888,  Hatter  of  Morrell,  4  Paige,  44. 

665.  Married  women.  Costs  against  the 
wife  refused,  on  the  groxmd  that  it  was  not 
shown  that  she  had  any  separate  estate. 
Wood  ».  Wood,  2  Paige,  454;  Perry  «.  Perry, 
2/i.,  501. 

666.  Where  the  reoeiven  of  a  bank  elected 
to  continue  a  suit  at  law  commenced  by  the 
corporation,  and  were  nonsuited,  the  whole 
costs  of  the  defendant,  before  as  well  as  after 
their  assuming  the  control  of  the  suit,  may  be 
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charged  on  the  ftind.  [1  Paige,  644.]  CTutn- 
e&ry,  1880,  Oamp  «.  Niagara  Bank,  2  Paige^  288. 
'667.  DefvlMa.  Where  the  answer  of  the 
devisee  admitted  that  if  the  legacy  had  heen 
demanded  he  would  not  have  paid  it,  he  was 
decreed  to  pay  costs.  Chancery^  1822,  Glen 
0.  Fisher,  6  John».  Oh.,  88. 

668.  ThiBteea.  Where  the  plaintiff  was  en- 
titled to  file  his  bill  for  an  account  and  distri- 
bntion,  hat  where  the  charges  of  fraud,  dec, 
which  formed  the  main  ground  of  the  suit, 
proved  to  be  false  and  vexatious,  it  was  dis- 
missed with  costs,  as  to  the  defendants  not 
liable  to  account;  and  the  defendant  who  was 
accountable  as  trustee  was  allowed  all  his  tax- 
able costs  and  extra  charges  and  expenses  out 
of  the  ftmd  before  distribution.  Chaneery, 
1821,  Minuse  «.  Oox,  5  JoKtu,  Oh,,  441. 

669.  In  a  somewhat  similar  case,  costs  were 
denied  to  both  parties.  Smith  v.  Smith,  4 
Johns.  Oh,,  445. 

670.  Where  in&nt  trustees  are  ordered  to 
convey,  they  are  entitled  to  their  costs.  [10 
Ves:,  664.]  V.  Ohan.  Ot,,  1886,  Hunter  «. 
Dashwood,  2  Edw,,  415. 

671.  A  trustee, — Held,  not  chargeable  with 
costs  of  a  bill  to  recover  securities,  when  his 
conduct  had  been  blameless  except  in  neglect- 
ing to  furnish  the  complainant's  solicitor  with 
a  statement  of  the  securities  within  a  reason- 
able time  after  request  Chancery,  1887,  Rob- 
ertson «  Wendell,  6  Paige,  820. 

672.  If  the  heir,  as  trustee,  resists  the  eeittU 
jftitf  trUifB  claim,  with  full  notice  of  his  equity, 
upon  an  untenable  technical  objection,  he  is 
not  entitled  to  costs.  Chancery,  1887,  Anstice 
«.  Brown,  6  Paige,  448. 

673i  Where  Uie  litigation,  in  a  suit  against 
a  trustee,  arises  fh)m  his  gross  neglect  to  keep 
proper  accounts,  and  his  misapplication  of 
fimds,  or  his  neglect  to  insist  that  the  accounts 
of  his  co-trustee  be  annually  paased,  as  re- 
quired by  the  deed  of  trust,  he  is  chargeable 
with  costs.  Ohaneery,  1844,  Spencer  v,  Spen- 
cer, 11  Paige,  299. 

674.  A  trustee  who  does  nothing*  more 
than  his  duty  requires,  in  setting  up  a  titie 
which  is  presumptively  valid  in  favor  of  the 
cestui  qys  trust,  and  submitting  to  the  Judg- 
ment of  the  court,  is  not  chargeable  with 
costs,  though  the  titie  fails.  A.  V,  Ohan.  Ot., 
1846,  Ooutant  v.  Oatiin,  2  Sandf,  Oh.,  486. 

675.  Trustees  of  an  invalid  trust,  who  rea- 
sonably defended  it,  but  who  were  cognizant 


of  all  the  transactions  out  of  which  its  inva- 
lidity arose,  decreed  to  bear  their  own  coets. 
Leavitt  V.  Yates,  4  Edw,,  184. 

676.  Revivor.  A  party  who,  on  abate- 
ment of  a  suit  by  the  death  of  the  complain- 
ant, files  a  bill  of  revivor  and  supplement, 
makes  himself  liable  for  the  costs  of  the  whole 
litigation.  [1  HofiPm.  Pr.,  401 ;  see  Atk.,  88, 
89;  11  Paige,  221;  1  Barb.  Gh.,  686 ;  2  Paige, 
469;  llJohn9.,490;  7  Wend.,  497;  20  Id., 
622.]  8o  held,  where  the  first  suit  was  in 
chancery  and  the  revivor  in  the  Supreme 
Court,  in  January,  1848.  Supreme  Ot.,  Sp.  T., 
1868,  Fisher  v.  Hall,  9  Row.  Pr.,  269. 

4.  JHsmissal 

677.  In  general  A  plaintiff  will  not  be 
allowed  to  dismiss  his  bill,  without  costs,  un- 
less it  appears  that  he  had  reasonable  grounds 
for  filing  it  Ohaneery,  1817,  Perine  v.  Swaim, 
2  Johns.  Oh.,  476. 

67d.  In  a  case  of  mntoal  enxxr, — e.  g., 
where  a  plaintiff  had  probable  cause  for  seek- 
ing tiie  aid  of  the  court,  but  failed  to  establiah 
his  title,  but  the  defendant  showed  none,  or 
no  better  titie,— the  dismissal  of  the  bill  should 
be  without  costs  to  either.  Ohaneery,  1814, 
Nicoll  «.  Town  of  Huntington,  1  Johns.  Ch.^ 
166. 

679.  Diaolaimor.  A  defendant  answered 
an  original  bill,  and  after  a  decree  against 
him,  petitioned  for  a  rehearing,  which  was 
granted,  and  the  plaintiffi  filed  a  bill  of  re- 
vivor and  supplement,  to  which  def^Midant 
answered  and  disclaimed; — RM  (the  case  ^ 
being  peculiar),  that  he  was  not  entitied  to 
costs  on  the  dismissal  of  the  bllL  Shaver  v. 
Radley,  4./bAn«.  Oh.,Z\0. 

680.  Costs,  when  to  be  required  on  rtiHmiwl 
of  bill  by  complainant.    2  Rn.  SUA.,  618,  §  1. 

681.  XThder  2  Rev.  Stat,  613;  §  1,  prima 

faeie^  the  defendant  is  entitied  to  costs  on  the 
dismissal  of  a  bill.  Supreme  Ot.,  1848,  Banta 
V.  Marcellus,  2  Barb.,  878. 

682.  The  Revised  Stetates  have  not  altered 
the  rule  that  the  complainant  cannot  dismiss 
his  bill  without  costs,  where  the  object  of  the 
suit  has  been  defeated  by  his  own  act  or  pro- 
curement. Ohaneery,  1881,  Hammersley  c. 
Barker,  2  Paigs,  872. 

683.  The  provision  of  2  Rev.  Stet.,  178,  §  87, 
—that  suits  involving  less  than  $100,  shall  be 
dismissed  with  costs, — ^is  to  be  applied  only  at 


COSTS. 


207 


Oofti  in  Xq[iiity;-^Yarlaia  Ptooaedingf  in  the  Caiue. 


the  healing.     K  Ohan.  Ot,  1844,  Newell  9. 
Borbnik,  4  Botw.,  686. 

6M.  Sale  of  siibdeot-iiiatter.  The  com- 
f^aioanf B  Tolmitaiy  sale  of  the  snbject-matter 
of  the  Itigation  does  not  entitle  him  to  a  dis- 
nnasal  without  coets.  Ckancerf/y  1828,  Lewis 
«.  Germond^  1  Paige^  800. 

C8&  ]>eatli.  Go8f»  on  dismissing  a  suit  on 
the  death  of  sole  plaintiff.  Banta  v.  Marcellns, 
2  JM.,  878. 

6ML  Absconding  defendant.  Eventhongh 
a  defendant  absconds,  and  thereby  the  object 
of  a  suit  Is  defeated,  yet  a  complainant  cannot 
&rais8  bSs  bill  withont  costs.  [1  Bro.,  267; 
1  Cox,  87;  1  Vea.,  140,  402;  9  Id.,  616;  2 
Anst,  466 ;  1  Hov:  Snpp.,  112;  2  Bro.,  186 ; 
10ox,869;  Beames  on O.,  184 ;  1  Paige,  800; 
tld^  879;  1  Beat.,  87.]  F.  Chan,  Gt,,  1884, 
Fhfaaer  «.  Ymn  Doren,  2  Edw,,  884. 

087.  QtAHstt  €k)6t8  in  ejectment  (for  prem- 
iiefl  eabrdoed  by  the  bill)  against  the  defend- 
SDt,  who  -was  inaolyent,  allowed,  on  motion, 
to  be  set  off  against  coats  dae  to  the  latter  on 
thedinniflaalofthebill.   Stnyresant «.  Davies, 

UB,  Croaa>M]  Where  a  cross-bill  was 
fled  in  defence  of  a  gi^nndlees  soit,  the  de- 
ftndant  was  allowed  costs  npon  it,  on  com- 
pkioanVs  voluntary  dismissal  of  his  bilL  Fer- 
m  f .  Netoon,  5  Jbhn$.  Oh.^  262. 

609L  Sdpolaftton.  A  motion  to  discharge 
s  %8  €9emt  was  granted  with  cdsts,  bnt  before 
neh  oostB  were  made  out,  the  complainants 
ifipalated  to  dismiss  their  bill  with  costs  to 
the  adTerstf  parttea.  Reld^  that  only  one  bill 
of  oostB  should  be  taxed.  Ohaneery,  1886, 
Staders  v,  ICarcelions,  ^Pcbige^  162. 

6.  Yarimm  ProeeMng%  in  the  Oamt, 

G9a  Psuumw.  Where  a  demnrrer  is  al- 
lowed, on  the  ground  that  the  relief,  if  any,  is 
at  kw,  the  defendant  is  entitled  to  his  costs. 
[4  Johns.  Gh.,  199.]  OhofMery^  1821,  Qregory 
p.  Beere,  6  Jchn:  Oh,^  282. 

691.  As  a  general  nde,  it  is  a  matter  of 
eovrse  to  give  coats  to  a  complainant  npon 
ov«rniKng  a  demnrrer  to  his  biU.  Ohcmeetyy 
1846,  Utiea  Cotton  Mannf.  Go.  «.  Supervisors 
of  Oneida,  1  Barb.  OK,  482. 

692L  Thongh  objections  taken  or$  temu  be 
allowed,  yet  if  the  written  demnrrer  is  over- 
niled,  the  defendant  must  pay  the  oosts  of  it. 
[8  Paige,  282,  440.]  V.  Chan,  Ct.,  1886,  Van 
Ofeef  «.  IMckels,  2  Edu>.,  892. 


693.  Where  there  was  a  good  demnrrer,  fer 
informality  which  the  court  would  allow  to 
be  amended  on  the  complainant's  paying  cosia, 
and  the  defendant  obtained  a  dismissal  of  the 
bill  on  a  demurrer  ore  tenuB,  upon  which,  if 
alone,  he  would  have  to  pay  costs,  no  costs 
were  given  to  either  party.  Gove  «.  Pettis,  4 
Scmdf,  Oh,,  408. 

694.  Separate  ana wers.  The  fact  that  on 
of  several  defendants,  who  have  a  commo 
interest,  lives  in  a  dl^rent  State  from  the 
others  at  the  time  of  putting  in  the  answer,— 
Held,  an  excuse  for  putting  in  a  separate  an- 
swer, which  would  authorize  an  allowance  for 
such  separate  answer  on  taxation.  Chancery^ 
1841,  Wendeil  v.  Lewis,  8  Paiffe,  618. 

695.  Where  defendants'  interests  were  dis- 
tinct, and  they  put  in  different  answers, — 
JBeldy  that  on  an  order  made  with  costs  in 
their  favor,  separate  bills  must  be  taxed ;  but 
only  one  charge  therein  for  drawing  and  en- 
tering the  order.  Chancery,  1846,  Davis  e. 
Hawley,  11  Paige,  484. 

696.  Where  defendants  have  no  conflicting 
interests  which  require  separate  answers,  and 
no  statement  is  made  in  the  answer  by  one 
defendant  which  the  others  believe  to  be 
fjEdse,  if  they  sever  in  their  defences,  tiie  costs 
of  separate  answers  will  be  disallowed.  Chan- 
eery,  1846,  Orippen  v.  Brown,  11  Paige,  628. 

697.  In  what  cases  it  is  proper  for  several 
defendants,  who  appear  by  the  same  solicitor, 
to  put  in  separate  answers.  Ohaneery,  1848, 
Pentz  V.  Hawley,  2  Barb.  Oh.,  662. 

696.  UnneoaasaiT  answer.  A  defendant 
who  disclaims  and  unnecessarily  answers  the 
whole  bill,  cannot  have  full  costs  of  his  an- 
swer; although  by  having  made  claim  to  the 
fend,  he  nauide  the  suit  necessary,  and  he  might 
have  been  compelled  to  answer  the  bill  fblly, 
with'  a  view  to  the  question  of  charging  him 
with  costs.  A.  F.  Ohan.  Ct.,  1840,  Hutchin- 
son «.  Beed,  Eoffm,,  816. 

699.  Insnfflcient  answer.  K  the  defend- 
ant puts  in  an  insufficient  answer,  which  is 
excepted  to  on  that  ground,  if  the  exceptions 
are  submitted  to  or  allowed,  he  has  no  right  to 
charge  the  complainant  with  the  additional 
expense  caused  by  his  neglect  to  put  in  a  suf- 
ficient answer  in  the  first  instance.  Bn"^  the 
draft  and  copies  of  so  many  additional  folios 
as  would  have  been  necessary  to  render  the 
first  answer  foil  and  perfect,  or  as  have  been 
produced  by  subsequent  amendments  to  the 
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bill,  are  properly  taxable.  Ghaneeryy  1880, 
StafEbrd  i^.  Bryan,  2  Paige,  45 ;  1841,  Wendell 
«r  Lewis,  8  Id,,  618. 

700.  The  filing  of  a  repUoation,  after  notice 
given  of  motion  to  dismiss  bill  for  want  there- 
of, is  good  cause  against  the  motion ;  but  it 
will  only  be  allowed  on  payment  of  costs. 
Chaneeryy  1828,  Griswold  «.  Inman,  Ebph,,  86. 

701.  Bzceptionfl.  Oosts  on  exceptions  to 
a  master's  report  are  in  the  discretion  of  the 
oonrt,  bat  in  general  are  allowed  to  each  party 
on  the  exceptions  on  which  they  respectively 
prevul.  [1  Sch.  &  L.,  241 ;  2  Atk.,  561.] 
Chancery,  1814,  Meth.  Episo.  Ohnrch  d.  Jaqnes, 
1  Johne.  Oh,,  65 ;  the  same  o.  the  same,  8  Id,, 
77;  and  see  Norton  «.  Woods,  5  Paige,  260. 

702.  The  costs  arising  from  exceptions  fol- 
low the  decisions  made  upon  the  respective 
exceptions.  Chancery,  1825,  Hnnn  «.  Norton, 
E<»pk,^  844. 

708,  Even  where  no  exceptions  for  imper- 
tinence are  filed,  if  any  statements  in  the  bill 
are  in  fact  nselees  or  impertinent,  it  will  be 
the  daty  of  the  taxing  officer,  upon  the  taxa- 
tion of  the  complainant's  costs,  to  disallow  all 
extra  charges  arising  from  the  insertion  of  such 
useless  statements.  Chancery,  1888,  Union 
Ins.  Oo.  V.  Yan  Rensselaer,  4  Paige,  85. 

704.  Under  Bule  68, — ^forbidding  costs  on 
a  reference  of  exceptions,  unless  a  migor  part 
of  the  exceptions  are  allowed, — the  exceptant 
must  succeed  wholly,  as  to  a  minority  of  the 
exceptions  referred,  to  entiUe  him  to  the  costs. 
Chancery,  1884^  Buloid  v.  Miller,  4  Paige,  478 ; 

,  and  see  Jolly  «.  Oarter,  2  JSdw,,  209. 

705.  Where  exceptions  are  partly  success- 
ful, costs  may  be  apportioned.  Chancery, 
1885,  Norton  v.  Woods,  5  Paige,  260. 

706.  Where  several  exceptions  are  taken, 
when  one  only  should  have  been,  the  court 
will,  as  to  costs,  look  at  it  as  one  exception 
merely.  F.  (7%an.  (7^.,  1844,  Benwick  «.  Mack, 
4  JSdiB,,  880. 

707.  Bule  62  does  not  apply  where  the  court 
choose  to  apportion  the  costs.  Chancery,  1844, 
Emmons  v,  Oairnes,  11  Paige,  880. 

70a  Under  Bale  68,  where  a  party  does  not 
succeed  on  all  his  exceptions,  he  cannot  have 
costs  of  the  reference.  Chancery,  1846,  Hig- 
bie  V.  Brown,  1  Barb,  Ch.,  820. 

709.  What  costs  are  allowable  on  a  refer- 
ence of  exceptions.  Bichards  o.  Barlow,  1 
Paige,  188,  828;  Everson  o.  Hinds,  2  Bwrh, 
Ch.,  117. 


710.  Enforcing  payment  of  costs  on  exoep- 
tions.    Feldberg  o.  Kellogg,  1  ESm,,  27. 

711.  MotJon.  The  party  making  a  sncoesa- 
fal.motion,  and  which  is  not  granted  as  a  mere 
matter  of  favor  or  to  relieve  him  from  the 
consequences  of  his  own  default,  is  entitled  to 
the  costs  of  the  motion,  as  costs  in  the  cause ; 
but  the  party  opposing  such  a  motion  unsuc- 
cessfally,  is  not  entitled  to  the  oosts  of  oppo- 
sing as  costs  in  the  cause ;  and  if  a  party 
makes  a  motion  which  fails,  he  is  not  entitled 
to  his  costs,  but  the  party  opposing  may  have 
his  costs  as  costs  in  the  cause,  unless  a  difiTer- 
ent  direction  is  given  at  the  time.  [1  Sim.  ds 
Stu.,  857.]  Chancery,  1880,  Stafford  «.  Bryan, 
2  Paige,  45 ;  1845,  Otis  «.  Forman,  1  Barb. 
Ch,,  80 ;  1848,  Mann  v.  Bice,  8  Id.,  42. 

71Z  Oosts  of  successfully  opposing  a  mo- 
tion are  properly  taxable  as  costs  in  the  cause, 
nothing  being  said  as  to  those  costs  in  the  or- 
der. [1  Sim.  &  Stu.,  857.]  Chancery,  1881, 
Bogers  d.  Bogers,  2  Paige,  458;  1888,  Wil- 
kinson 0.  Henshaw,  4  Id,,  257. 

713.  Oosts  are  not  allowed  for  opposing  a 
motion  made  necessary  by  an  inequitable  re- 
ftiaal  to  correct  an  irregularity,  or  waive  a  de- 
fault. Chancery,  1885,  Eauc  «.  YanYranken, 
5  Paige,  62. 

714.  Where  a  party  makes  of  the  other  a 
request  that  he  is  entitled  to  have  granted  to 
him  on  equitable  terms,  the  other  should  state 
the  terms  on  which  he  is  willing  to  grant  it. 
If  he  does  not  do  so,  he  cannot  have  costs  of 
resisting  the  necessary  application  to  the  court 
therefor.  Chancery,  1882,  Gaul  v.  IfiUer,  8 
Paige,  192. 

71&  Oosts  are  not  allowed  on  a  technical 
objection,  where  the  practice  was  unsettled. 
Chancery,  1886,  Hoffinan  «.  Skinner,  5  Paige, 
526. 

716w  Prolixity  of  papers  used  on  motion  is 
of  itself  a  ground  of  revising  costs.  Chancery, 
1885,  Seebor  «.  Hess,  5  Paige,  85. 

717.  Separate  fee  for  resisting  attempt  to 
postpone  motion,  is  not  chargeable.  Chan- 
cery, 1845,  Otis  o.  Forman,  1  Barb.  Ch,,  80. 

71&  Where  a  motion  is  made  or  opposed 
by  counsel  other  than  the  solicitor  on  record, 
the  attendance-fee  of  the  solicitor  is  taxable, 
although  he  did  not  attend  in  person;  but 
where  the  solicitor  makes  or  opposes  the  mo- 
tion himself,  and  is  allowed  therefor  as  coun- 
sel, he  cannot  charge  an  attendance-fee  as  so- 
licitor also.    Chancery,  1881,  Bogers  «.  Bogersi 
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^  Fmig^  4S6;  18M,  Saaders  v.  Mareelions^ 

7191  Wbere  a  motdoa  to  dismiss  for  delay 
iras  denied,  on  the  ground  that,  sinoe  the  tno- 
tioD,  the  complainttit  bad  speeded  tdie  eaqae, 
the  oomplaamil  waa  charged  with  costs  of  the 
modoo.    Tingle  v,  Pairten,  8  Bdw.,  228. 

noi  An  order  fer  fiarther  time  to  answer, 
not  gruted  for  the  mere  accommodation  or 
c«7eni«no8  of  the  defendant  or  his  soUci- 
for,  0^7  be  taxed  against  the  adverse  party. 
Chmiemjj  18S6,  Uoyd  «.  Brewster,  5  Faigs^  87. 

181.  Stipulations  end  orders  giving  to  the 
defendante  farther  time  to  pat  in  their  an* 
Bwos,  4ka,  are  not  properly  taxable  against 
the  adveraa  party.  Ckaneery,  1841,  Wendell 
f.  Lewia,  8  Paig^  818. 

ns.  Deimdant's  costs  of  opponng  motion 
Sat  meaeeeary  injunotion  not  allowed,  tikongh 
the  bin  waa  finally  disBiisied.  Davis  v.Briggs, 
3An0.  JV.,  171. 

198L  Tluit  the  dfaaolntion  <^  an  ii^jnnQtlon, 
OB  UB  and  answer,  should  be  without  costa 
Yaa  Wyak  v.  Afliger^  8  Sow.  iV.,  288;  S.  0., 

lOi^iZL,  aa 

728.  If  an  application  for  an  ii^nnction  is 
maia  to  tba  viea-ohaacellor  at  chambera,  in 
bis  character  of  injnnction-maater,  the  solid* 
tor  is  not  entitled  to  solidtor^s  and  oonnsel 
fees,  as  Txpaa  a  special  motion  fbr  an  injvno- 
tion  Biada  in  <^»eii  ooarl  Ohancerp^  )888, 
Wifldnaan  %  Henshaw,  4  Fai^  887. 

nflL  Isdlalal  aala,  A  pnrohaser's  opposl- 
lua  to  an  applieat^  to  set  aside  an  inequita- 
ble aala  in  nnoonscientioos,  and  costs  will  not 
be  allowed  him.  Chancery^  1844,  May  v.  May, 
11  Faiff^  801. 

Va6L  Wheva  the  purchaser  at  a  Judicial  sale 
ia  &diai9ed  fbr  a  defect  of  title,  he  ie  entitled 
to  hia  eoste,  a^d  to  a  retiwn  of  his  deposit  with 
intCNBl;  to  be  charged  on  the  complainant 
personally,  naleas  there  be  a  fond  in  court,  or 
to  be  reaHaed  from  a  roMle.  Ohanmy^  1881, 
Moms*.  Mowatt,  8iVn0F«,  688. 

m,  Whwe  the  necessity  of  discharging  the 
porchaaers  at  a  judicial  sale  arose  from  the 
oareleanMBS  of  the  solicitor  and  master,  they 
were  denied  the  coats  consequent  upon  it  F. 
ChoK  (H^  1848,  Walwiwth  e.  Anderson,  4 

the  oreditor  ia  admitted  to  prove  his  debt  be- 
iott  the  master,  under  the  general  rule,  he 
comes  in  under  the  condition  of  contributing 
Vol.  II.— 14 


to  the  costs  of  the  suit;-  and  if  he  proves  hii 
debt,  and  creates,  on  his  part,  no  unreasona- 
ble expense,  he  ought  to  have  his  costs  borne 
by  the  fond ;  yet  when  he  comes  in  wbwpienU 
Iff,  and  not  upon  the  usual  terms,  he  ought  to 
bear  his  own  expense,  unless  it  be  very  mach 
enhanced  by  unfounded  opposition.  Chancery^ 
1822,  Mason  e.  Oodwise,  6  Johm,  Oh.^  297  * 
qualifying  8.  0.,  6  Id.,  188. 

729.  A  judgment-creditor  litigating  ansac- 
eessfully,  but  in  good  faith,  a  daim  to  surplus 
moneys,  is  uot  chargeable  with  costs.  But  if 
he  excepts  to  the  nu»ter*s  report,  and  his  ex- 
ceptions are  overruled,  he  must  p^y  the  costs 
produced  by  the  exceptions.  Okaneerp^  1820, 
Norton  e.  Whiting,  1  Faiffs^  678. 

79O4  One  who  sets  wp  a  claim  to  surplus 
moneys  is  not  entitled  to  costs.  Ohanary, 
1M8,  De  La  Vecgne  «.  Bvertson,  1  Ftnige^  181. 

7311  OreditoTO  i^p^ng  to  prove  tbdr  debts 
against  a  testator^a  estate,  allowed  all  costs 
hundant  to  it  out  <^  the  fond.  F.  Ohan,  Ot,, 
1886,  Miatter  of  Howe,  8  JUw.,  484. 

8»4|;|p6a2i. 
7M,  WlMra  an  ^pfMttant  aoaoeada  in 

part  (mly,  ndtber  pai^  haa  costs  of  the  ap- 
peal. Chancery^  1882,  Starfford  «.  Mott,  8 
Faig^  liOO. 

73d.  An  appellant  ia  entitled  to  di9M  ooeta 
en  the  af^peal,  although  ha  aued  wftrTMa  pau- 
porii  in  the  court  belom  OhatM^ry^  188ft, 
BollQU  fl.  Qavdner,  8  Fadg^,  278; 

734.  VBn^aamaT'appaaL  One  who  takes 
an  ai^peal  Ssc^m,  a  decree,  the  errora  in  which 
he  might  have  had  conected  below,  shonld  be 
charged  with  tii#  coala^  althoogh  successful. 
(Mflfusary,  1847^  Jonee  a.  Phelpe,  2  Bark  OK, 
440;  8.  P.,  Steward  o.  Oreea,  11  Faige^  686. 

73&  After  questiona  aridag  upon  the  con- 
struction of  a  wiU  have  been  fairly  dedded 
against  the  complainant  by  a  competent  tri- 
bunal, and  he  appeala,  he  ought  not^  except 
under  very  special  drcumetances,  to  be  ex- 
cused from  the  payment  of  oosta  upon  his  ftil- 
ure  in  the  appellate  court,  and  to  be  allowed 
to  throw  the  costs  of  the  adverse  parties  upon 
a  fond  bdonging  exdnnvdy  to  themselves. 
Olumo^ry,  1888,  Mowatt  e.  Oarow,  7  Po^a, 
828. 

7d&  Wbaa  deemed  a  new  aoit  An  ap- 
peal from  an  order  or  a  decree  of  a  vice-chan- 
cellor is  a  new  proceeding,  which  entitles  the 
taxation  of  a  retaining  fee.     Ghancery^  1888, 
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LampmAn  v.  Hand,  4  Faige^  120 ;  1885,  Den- 
niston  v.  Yisoher,  5  Id.^  61. 

737.  Abbreviations  of  pleadings,  dco.  (bnt  not 
copies),  are  allowable  on  appeal  from  a  decree. 
Chancery,  1881,  Decaters  v.  La  Farge,  2P<it^^ 
411 ;  1887,  Putnam  «.  Ritchie,  7  Id,,  42. 

738.  Bat  abbreviations  are  not  allowed  on 
an  appeal  entitled  to  be  beard  as  a  special  mo- 
tion.   1885,  Denniston  v,  Yischer,  5  Paige,  61. 

739.  An  appeal  by  all  the  defendants  jointly 
is  in  the  natnre  of  a  new  suit,  and  may  be 
taxed  in  a  separate  bill ;  bnt  only  one  retain- 
ing fee  and  one  set  of  charges  can  be  allowed 
upon  the  appeal.  Chancery,  1841,  Wendell  9. 
Lewis,  8  Faige,  618. 

740.  On  a  joint  appeal  by  B.  and  other 
defendants,  on  which  the  decree  was  affirmed 
as  to  B.,  and  reversed  as  to  the  others,  costs 
of  the  appeal  were  not  ^ven  to,  or  imposed 
upon,  either.  Chancery,  1888,  Fnlton  Bank 
9.  N.  Y.  &  Sharon  Oanal  Oo.,  4  Faige,  127. 

741.  Upon  separate  appeals  by  the  differ- 
ent defendants,  in  a  snit  to  settle  the  rights  to 
a  fund  in  court,  costs  cannot  be  awarded  be- 
tween the  different  appellants,  unless  they 
have  made  each  other  parties  to  their  respec- 
tive appeals.  Chaneery^  1887,  Potter  «.  Oha- 
pin,  6  Faige,  689. 

742.  Where  there  are  separate  appeals  en- 
tered at  different  times,  in  relation  to  two 
distinct  orders  of  different  characters,  the  so- 
licitor is  entitled  to  an  allowance  for  all  the 
services  necessarily  rendered  on  each  appeal, 
until  the  proceedings  upon  the  appeal  are  con- 
solidated by  the  court  Chancery,  1880,  Fnl- 
ton Bank  v.  Beach,  2  Faige,  186. 

743.  PetlUon.  Where  a  petition  of  revivor 
and  petition  of  appeal  were  made  separately, 
instead  of  being  combined  in  one,  as  they 
might  have  been, — EM,  that  the  appellant 
could  only  have  such  costs  as  he  would  have 
received  if  they  had  both  been  embraced  in 
the  same  petition.  Chancery,  1848,  Benwick 
«.  Oooper,  10  Faige,  808. 

744.  The  prooeefflngs  on  the  resiittitar, 
and  the  enrolment  of  the  decree,  and  the  ex- 
ecution for  the  costs  awarded  by  the  appellate 
court,  are  a  necessary  part  of  the  costs  on  the 
appeal,  and  are  to  be  taxed  in  the  same  bill 
with  the  other  costs,  and  annexed  to  the  en- 
rolment. Chancery,  1880,  Fnlton  Bank  «. 
Beach,  2  Faige,  185. 

745.  Where  an  interlocutory  decision  of  a 
▼loe-ohancellor  is  reversed  on  appeal,  with 


costs,  and  no  order  is  obtained  to  remit  th^ 
proceedings  to  the  vice-chancellor,  the  defend- 
ant may  either  cause  the  order  to  be  enrolled, 
and  obtain  an  execution  for  his  costs  on  the 
appeal ;  or  he  may  proceed  as  for  a  contempt, 
and  apply  for  an  attachment  against  the  com- 
plainant for  the  non-payment  of  the  costs. 
Chancery,  1881,  Brockway  i^.  Oopp,  2  Faige, 
578. 

746.  On  appeal  to  the  Court  of  XbTora,  a 
counsel-fee  on  the  motion  to  file  the  petition 
of  appeal  is  not  taxable,  and  the  solicitor  is 
not  entitled  to  fifty  cents  for  attending  to  have 
the  same  entered.  Chancery,  1880,  Fulton 
Bank  «.  Beach,  2  Faige,  185. 

747.  Under  the  Bevised  Statutes  only  one 
counsel-fee  can  be  taxed  for  signing  the  peti- 
tion of  appeal  to  the  Oourt  of  Errors.    lb. 

748.  Oosts  are  not  allowed  on  the  reversal, 
by  tbp  Oourt  of  Errors,  of  a  decree  of  chan- 
cery. [1  Str.,  617;  1  Anst,  180;  1  Salk., 
252.]  Ct.  o/Brrers,  1800,  Le  Qnen  v,  Kern- 
ble,  1  Johns.  Cos.,  486 ;  1808,  Farquharson 
V.  Mabee,  8  Johns,,  558 ;  1822,  Evertson  «. 
Booth,  20  Id,,  499 ;  1829,  Murray  o.  Blatcb- 
ford,  2  Wend,,  221. 

749.  But  as  to  oross-appeal%  see  Mackie 
0.  Oairns,  5  Cote.,  547,  587. 

750.  "Want  of  joxisdiotion.  Where  a  party, 
on  notice  of  the  hearing  of  an  appeal,  attends 
to  oppose,  the  court  has  jurisdiction  to  award 
costs,  thongh  by  reason  of  no  appeal  in  fact 
being  entered,  it  has  no  general  jurisdiction  of 
the  cause.  [7  Oow.,  428.]  Chancery,  1880, 
Mechanics'  Bank  «.  Snowden,  2  Faige,  299. 

7.  Services  qf  Counsellor  cMd  Solieitor. 

751.  In  general  The  correct  rule  for  fair 
practitioners  is  to  make  no  charge  bnt  for  ser- 
vices actually  and  necessarily  performed,  and 
which  come  clearly  within  the  provisions  of 
the  statute.  *  And  the  proper  mle  to  be  ob- 
served by  the  taxing  officer  is,  to  r^ect  a 
charge,  if  he  has  doubts  as  to  its  correctness. 
Chancery,  1881,  Rogers  v.  Rogers,  2  Faige^ 
458. 

752.  Of  dednoling  or  recovering  back  char- 
ges for  prospective  services,  where  they  are 
rendered  nnneoessary.  Webb  s.  Orosby,  11 
Faige,  198. 

753.  A  retaining  lise  is  not  allowed  to  a 
solicitor  and  counsel  upon  opposing  a  motion, 
founded  upon  a  petition,  for  instmotions  to  a 
receiver  in  the  discharge  of  his  duty.    Upon 
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%  d«idil  of  sach  an  application,  the  like  costs 
miBt  be  taxed  as  are  allowed  for  resistiiig  a 
apeeul  motioiu  Ohancery^  1880,  JEaop.  John- 
WD,  S  Paige^  288. 

754.  Upon  a  proceeding  by  attachment 
agiinst  a  partp  to  compel  an  answer,  retain- 
ing fees  for  solicitor  and  connsel  cannot  be 
taxed.  It  is  a  proceeding  in  the  original  suit. 
Oktmur^^  1881,  People  v.  Elmer,  8  Faiffe^  85. 
75SL  In  a  proceeding  by  petition  for  an  at- 
iaoliment  against  a  person  who  is  not  a  party 
to  the  suit,  though  the  solicitor  for  such  person 
is  entitled  to  a  retaining  fee  if  the  petition  is 
diamiiwed  with  costs,  snch  fee  cannot  be  taxed 
npoQ  a  mere  ooUatend  application  in  soch  pro- 
ceeding. Ohaneerffj  1882,  Ohapman  «.  Hnn- 
«»,  8  Paiff^  847 ;  and  see  Exp.  Johnson,  2 
A.,  288. 

756L  Seperate  retaining-fee  and  costs  of  ap- 
pcsranoe,  to  be  taxed  in  a  separate  bill,  al- 
lowed where  new  defendants  are  brought  in 
bjoompUinant's amendment  Ohancery^lSH^ 
Wendell  v,  Lewis,  8  Faige^  618. 

7S7.  Where  a  suit  abates  and  a  new  bill 
is  neoesaary,  new  retaining^fees  are  taxable. 
Olaneaiy,  1844,  Orippen  e.  Orippen,  11  Paige^ 
Sll 

7S&  A  retaining  fee  for  connsel  is  proper 
where  oonnsel  other  than  the  solicitor  is  aot- 
laliy  retained.  Ohancery^  1845,  Orippen  e. 
Brown,  11  Paige^  628. 

7591  &  dUtoent  defendants  appear  by 
the  same  solicitor,  and  there  are  no  conflicting 
ri^ts  or  ^pnted  facts,  one  answer  only  can 
be  taxed.  Cfhancery,  1885,  Lloyd  v.  Brewster, 
5Pe^87. 

7611  Where  the  same  solicitor  appears  for 
different  defendants  in  the  same  suit,  he  can- 
not charge  a  separate  and  distinct  bill  of  costs 
for  each  defendant,  nor  charge  more  than  once 
for  serrices  which  were  performed  for  all  the 
defendants  jointly,  or  were  performed  only 
ooee,  although  such  defendants  serer  in  their 
defences.  [1  Cow.,  288;  8  Id.,  885;  1  Jebb 
ds  S.,  860;  21  Leg.  Obs.,  110;  1  Gale,  159 ; 
5  Bam.  ds  A«,  408.]  Ohdneery,  1841,  Wendell 
c.  Lewis,  8  Paige^  618. 

761.  If  seyeral  defendants  appear  by  the 
aame  solicitor,  and  partially  seyer  in  their  de- 
fences, and  one  of  them  dies  before  a  final  de- 
cree in  the  cause,  and  the  suit  is  not  revired 
against  his  representatives,  the  solicitor  can- 
not tax  against  the  complainant  the  costs  of 
■ay  separate  proceedings  in  behalf  of  the  de- 


ceased defendant  which  were  had  previous  to 
hia  death.    lb, 

762.  Connael  or  aoUoitoK'a  fee.  As  be- 
tween party  and  party,  the  counsel  for  the 
complainant  has,  in  no  case,  a  right  to  be  paid 
extra  counsel-fees  out  of  a  fund  belonging  to 
a  defendant,  except  where  the  counsel  has 
been  employed  to  obtain  or  create  such  fund 
for  the  joint  benefit  of  both  parties.  Where 
the  interests  of  the  parties  are  adverse,  noth- 
ing beyond  legal  taxable  costs  can  be  allowed 
to  one  party  as  against  the  other.  Okancery^ 
1886,  Ryckman  o.  Parkins,  5  Paige^  548. 

763.  K  counsel  other  than  the  solicitor  is 
actually  employed  in  the  cause,  retaining  fees, 
both  for  solicitor  and  counsel,  are  taxable,  al- 
though the  name  of  the  solicitor  only  is  sub- 
scribed to  the  pleadings  as  counsel.  Ohan- 
eery^  1881,  Rogers  o.  Rogers,  2  Paige^  458. 

764.  Only  one  counsel  or  solicitor's  fee  is 
to  be  allowed  for  the  whole  decree  or  order; 
and  it  is  improper  to  tax  separate  fees  for  each 
distinct  point  or  special  direction  contained 
therein.  Chancery^  1880,  Fulton  Bank  e. 
Beach,  2  Paige^  185. 

769.  If  the  name  of  a  counsellor  other  than 
the  solicitor  in  the  cause  is  signed  to  the  plead- 
ings, the  charge  for  perusing  and  amending 
the  same  should  be  allowed  on  taxation,  un- 
less the  party  objecting  shows  affirmatively 
that  the  name  was  improperly  placed  there. 
Chancery^  1881,  Doe  v.  Green,  2  Paige^  847. 

766.  To  authorize  an  allowance  to  counsel 
for  arguing,  or  appearing  to  argue,  before  a 
master,  there  must  either  be  an  actual  argu- 
ment with  the  adverse  party  on  the  reference, 
or  the  counsel  must  have  attended,  pursuant 
to  notice,  under  expectation  of  such  an  argu- 
ment. Chancery^  1886,  Christy  «.  Ohristy,  6 
Paige,  170. 

767.  A  fee  for  the  attendance  of  the  solici- 
tor upon  the  argument  of  the  cause  is  only 
allowed  for  his  attendance  when  the  cause  is 
actually  heard;  but  not  for  an  attendance  pre- 
pared for  a  hearing  merely.  Chancery,  1887, 
Putnam  v,  Ritchie,  7  Paige,  42. 

76a  If  the  solicitor  actually  attends  upon 
the  hearing  of  the  cause,  it  is  not  absolutely 
necessary  that  he  should  hear  the  whole  argu- 
ment, or  take  any  part  thermn.  Chancery^ 
1841,  Wendell  v.  Lewis,  8  Paige,  618. 

769.  Where  the  solicitor  actually  attended, 
his  fee  may  be  taxed,  though  he  was  not  in 
the  court-room  at  the  moment  the  default  was 


212 


COSTS. 


OoiU  i&  Ba^ty  ;-0«nriMt  (tf  Qmnmlhm  «Bd  MiMtar. 


taken.     Ohomcery^  16i6,  Frost  o.  Frost,  1 
Bwrh.  Ch.,  492. 

77(X  Where  a  cause  is  submitted  upon  writ- 
ten arguments,  counsel-fees  for  counsel  not 
exceeding  two^  who  were  actually  engaged  to 
argue  the  cause,  and  who  prepared  the  writ- 
ten arguments^  are  taxable;  but  no  allowance 
to  the  solicitor,  of  a  fee  for  attending  tb»  ar- 
gument. Chancery,  1844,  Webb  fK  Orosby,  11 
Paige,  198. 

771.  Solicitors  who  neglected  to  attend 
the  hearing,  not  allowed  costs  upon  the  eop^ 
parte  argument  bj  the  complainant's  counsel. 
Mitchell  0.  Bkin,  6  Paig&,  588. 

772.  Where  depositions  are  drawn  by  th^ 
solicitor,  under  a  stipulation,  between  the  pax^ 
ties,  no  higher  <diarge  can  be  allowed  Ua  tbft 
draft  and  engrossment  thereof  than  if  the  ser- 
Tice  had  been  performed  by  the  proper  efl^oer 
of  the  court  Ohaneery,  1881,  Bogeis  «.  So- 
gers^ 2  Faige^  468. 

773i  The  solicitor  is  entitled  to  only  an 
allowance  for  the  number  of  days  he  actually 
attends  before  the  examiner.  Ckaneery,  1846, 
Frost «.  Frost,  1  Barb,  Oh,,  492. 

774.  The  charge  for  perusing,  amending, 
and  signing  pleadings,  can  only  be  allowed 
when  the  service  is  actually  performed  by 
counsel  other  than  the  solicitor  in  the  cause. 
Chancery,  1881,  Rogers  «.  Rogers,  2  Paige^ 
458. 

779^  Otherwise,  under  the  fee  bill  in  force 
in  1846.    Orippen  9.  Brown,  11  Paige,  6S8. 

776k  Second  charges  for  peruaing,  ^c, 
amended  plea4jjiga»  allowed  under  peculiar 
circumstances.    Doe  d.  Green,  2  Paige,  847. 

777.  The  party  at  whose  instance  the  cause 
is  put  over,  cannot  recover  the  costs  of  attend- 
ing, if  he  prevail,  but  is  liable  for  them,  if  he 
do  not  Chancery,  1846,  Frost  «.  Frost,  1 
Barb.  Ch,,  492 ;  1848,  Pentz  «.  Hawley,  2  Id., 
662. 

77a  Though  the  bill  is  taken  as  confessed, 
if  there  is  an  actual  attendance  and  argument 
with  the  counsel  of  the  adverse  party,  to  settle 
important  questions  arising  on  the  bill,  an 
attendance-fee  for  the  solicitor  and  a  full 
counsel-fee  are  taxable.  Chancery,  1881,  Doe 
0.  Green,  2  Paige,  847. 

779.  The  allowance  to  counsel  for  perusing 
and  settling  a  final  decree,  which  is  special  in 
its  provisions,  applies  to  all  final  decrees  which 
contain  provisions  out  of  the  ordinary  course. 
Chancery,  1841,  Gilchrist  v.  Rea,  9  Pav«f  219. 


780.  A  decree  on  a  bill  for  a  specific  perfi»rn^ 
ance,  made  on  the  coming  in  of  the  master's 
report  ascertaining  the  lands  to  be  conveyed 
and  the  balance  to  be  paid,  and  directing  pay- 
ment and  a  conveyance,  is  a  final  ddoree^ 
though  it.  be  silent  as  to  costs.  [1  Ear.  Pr., 
622.]  Chancery,  1814,  Travis  «.  Waters,  1 
Johns.  Ch.^  85;  affirmed,  12  Jehne.,  600. 

781.  The  charge  for  perusing  and  settling  a 
decree  cannot  be  allowed  on  aettiyuig  aiBsere 
decretal  order.  It  is  confined  to  a  ioal  de- 
cree. Chancery,  1881,  Bogefs  «.  Eogera,  2 
Paige,  468. 

783.  The  following  items  «re  tftiabla.  IKo- 
tioe  to  the  ojleirk  to  enter  appsaraoM  wlMra 
the  solicitor  does  zkot  attend  to  enter  it  Affi- 
davit of  service  of  cro9s*interrogaisoasa  whef» 
service  is  denied.  Attendance  upon  settle^ 
ment  of  interrogatories  and  crosa-inteiroga- 
toriesi  both  m  one  afM^Bdaoce  only.  Copies 
of  cross-interrogatories  as  setUed.  Notice  ta 
the  examiner.  (7AaM««ry,  1848,  Maan  «.  Baosv 
8  Barb.  Ch.,  42. 

763.  The  followiftg  chaiges  cannot  Iml  al- 
lowed because  thsy  are  soft  anthoiisid  by  th» 
fee  Wa  Charges  for  drawing  bill  of  ooats  ;«^ 
for  drawing  and  filing  precipe.  Chancery^ 
1880,  Stafford  «.  Bryan,  2  Paig^  46. 

For  counsel's  attesbdanoe  at  a  term  wben 
the  canss  was  not  reached  ;-^for  attending  U> 
settle  orders  or  decrees  ;-^for  attending  master 
to  obtain  signsitwe  to  susumas,  and  to  ol>- 
tain  report; — ^for  ahbrevis^oA  of  leport;— or 
for  serving  copy  of  d^p«Mltioss^  1881,  So- 
gers s.  Rogwa,  2  M.,  468. 

For  abbreviation  of  schedules  naefssd  ic^ 
pleadii^gB,  1686,  Psnniaton  s.  Yiashsr,  6  Jtf.^ 
61. 

For  attending  master  with  an  oidttr  of  rsf 
ereace.    188e,  Christy  s.  CHiristy,  6  Id.,  1)^. 

Extra  counsel-lees.  1887^  Whittimors  s. 
Whittimore,  7  Id.,  88. 

Solicitor's  travelling  expenses.  1841,  Mat- 
ter of  Root,  8 /i.,  625. 

Allowance  to  master  for  attending  to  sign 
summons;  or  for  drawing  and  copy  of  under- 
writing. 1844,  N.  T.  life  Ins.  ds  Trust  Co.  s. 
Davis,  10  Ji.,  607. 

For  attending  to  argoe  cause  when  not 
reached;— or  for  order  to  refer,  mads  by  the 
court  on  calling  over  the  calendar  ;-^for  at- 
tending ii\junction-master  on  petition  for  tem- 
porary injuncticm; — or  for  order  for  tioM  to 
reply.    1844,  Crippen  e.  Crippen,  11  Id.,  21tt. 
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Tot  copy  of  1)111  of  costs  to  keep.  1845, 
Davis  e.  Hawley,  11  Id,,  484. 

For  attendfDg  to  enter  appearance; — ^for 
Mef  on  settlement  of  Interrogatoried.  1848, 
Mann  «.  Rice,  8  Barb,  ffh,,  42. 

Tor  perusing  amendments  or  interlocutory 
petidona.  F.  Clam,  Ot,,  1841,  Adams  v.  Ste- 
reos, fHoftke,  586. 

7M.  That  no  counsel-fee  beyond  the  amount 
aOoired  by  the  statute,  can  be  decreed  to  be 
paid.    Seboring  «.  Mersereau,  HopJ^.,  501. 

W5.  Charges  for  unnecessary  papers  or 
matter  cannot  be  taxed.  OKancery^  1880,  Staf- 
foi^  0.  Bryan^  2  Fiiige,  45 ;  1880,  Fulton  Bank 
t.  Beach,  2  Id,,  185 ;  1881,  Doe  v.  Green,  2 
iS^  84T;  1B81,  Bogers  v,  Rogers,  2  Id,,  458; 
18S8,  Cniaptiran  «.  Munson,  S  Id,,  847;  1885, 
Lloyd  «.  Brewster,  6  Id,,  8Y;  1886,  Sanders 
t.  MaroeUous,  6  Id.,  162;  1887,  Putnam  o. 
Htohie,  r  i3.,  42;  1841,  Wendell  «.  Lewis, 
8  /<L,  «18;  Matter  of  Root,  8  /i.,  625;  1844, 
^ftbb  «.  Crosby,  11  Id.,  1^3;  1844,  Crippen 
».  Crippen,  11  Id.,  216;  1845,  Davis  v.  Haw- 
fcy,  11  /^.,  484;  Crippen  *.  Brown,  11  Id,, 
128;  Otis  «.  Fortpan,  1  Bm-I,  Oh.,  80;  1848, 
fcnn  «.  Bicfe,  8  /<?.,  42;  V,  Ohan,  Ot,,  1841, 
AdamB  V.  J9t€$y&ns,  0%if  i«,  586. 

786b  Cbarges  for  useless  and  prolix  matter 
in  i^dtding  disallowed.  Crippen  t.  Brown,  11 
Fkgt,  628. 

Hn,  Unnecessary  prolixity  in  points  to  be 
aSsallowea.     Waller  «.  Harris,  7  Faige,  479. 

788b  The  mte  of  charge  for  points  on  appeal 
to  the  Court  of  Errors.    lb. 

WD.  Farts  c(f  a  will  copied  verbatim  in  a 
pleafing,  not  counted,  in  taxing  for  the  draft. 
So,  of  parts  of  origin(d  bill  copied  into  supple- 
mental bill.  OJumcery,  1881,  Rogers  «.  Bo- 
gcn,  2  Pwige,  458. 

79a  Engrossing  a  list  of  witnesses  is  not 
taxable.  Chane&ry,  1845,  Crippen  «.  Brown, 
llPo^,  628. 

791.  tSoplfls.  The  allowance  for  engrossed 
oopiea  to  fie,  uppHes  only  to  copies  of  such 
papers  as  are  to  be  filed.  Ohaneerjf,  1881, 
Sogers  o.  Bogers,  2  Padffe,  458. 

782.  An  engrossed  copy  of  the  interroga- 
tories to  be  filed  with  the  testimony,  is  taxa- 
ble,   lb. 

798.  Engrossing  copy,  afflda^ts,  &o.,  to 
keep,  is  not  taxable.  Chancery,  1841,  Ifatter 
of  Boot,  8  Paige,  625 ;  1845,  Otis  v.  Forman, 
1  Barb.  Oh.,  80. 

794.   What  abbreviations   and   copies   of 


pleadings  are  taxable.    Putnam  v.  Bitohie,  7 
Paige,  42. 

795.  Notioe  indorsed  on  a  paper  that  it  is 
what  on  its  face  it  purports  to  be,  is  unneces- 
sary, and  cannot  be  taxed  for.  Chancery, 
1881,  Bogers  f>,  Bogers,  2  Paige,  458 ;  1848, 
Mann  v.  Bice,  8  Barb.  Ch,,  42. 

796.  Kotice  that  a  paper  is  what,  if  prop- 
erly drawn,  it  would  on  its  face  appear  to  be, 
is  not  taxable.  Chancery,  1845,  Crippen  v. 
Brown,  11  Paige,  628. 

7d7.  If  two  subjects  are  embraced  in  the 
same  notice,  only  one  notice  can  be  allowed, 
if  objected  to  on  the  taxation.  Chancery, 
1886,  Sanders  v,  Maroelious,  6  Paige,  162. 

7M.  A  written  request  to  the  register  to 
enter  an  oirder,  is  in  tiie  nature  of  a  precipe, 
and  cannot  be  taxed  under  the  Bevised  Stat- 
utes. Chancery,  1881,  Bogers  9.  Bogers,  2 
Paige,  458. 

799.  Charges  for  request  to  raster,  to  enter 
appearance  of  defendant,  and  for  attending  to 
enter  it,  are  not  allowable.  Chancery,  1845, 
Crippen  i>.  Brown,  11  Paige,  ^28. 

MO.  Statement  of  li$  pendens  is  not  a  notice 
within  the  fee  bill.  Chancery,  1881,  Doe  e. 
Green,  2  Paige,  847. 

BOl.  For  each  notice  served  on  defendants 
in  mortgage  cases,  under  rule  188,  only  87| 
cetfts  can  be  taxed.    lb. 

1BI&2,  Affidavit  of  service  of  notice  of  exam- 
ination of  witnesses,  is  not  taxable,  unless 
necessary  on  some  special  application.  Chan- 
eery,  1881,  Bogers  v,  Bogers,  2  Paige,  458. 

M3.  Affidavit  of  serving  notice  of  order  to 
answer,  is  taxable,  if  actually  made,  although 
afterwards  rendered  unnecessary.    lb. 

804.  'Proof  of  service  of  papers,  where  proof 
is  not  ordinarily  necessai^,  is  not  taxable, 
though  service  of  an  injunction  is  an  excep- 
tion. Chancery,  1887,  Putnam  v.  Bitohie,  7 
Paige,  42. 

805.  dubpCBnaa,  Ao.  12|  cents  is  the 
proper  allowance  for  serving  a  subpoana  on  a 
witness,  in  chancery.  Chancery,  1881,  Bogers 
V.  Bogers,  2  Paige,  458. 

806.  Three  folios  are  allowed  for  the  draft 
and  engrossments  of  subposnas  for  witnesses, 
and  two  for  the  draft  and  copies  of  subpoana 
tiolcets.    lb. 

807.  A  oharge  for  inatmotloxis  as  to  the 
manner  of  serving  subpoana  on  a  defendant,  is 
not  taxable.    lb. 

BOB.  A  party  is  entitled  to  an  allowanoei 
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on  taxation,  for  drawing  instructions  for  the 
examination  of  the  witnesses  of  the  adverse 
party,  if  sach  service  has  been  aotoally  per^ 
formed.  Chane&ryy  1888,  Wilkinson  «.  Hen- 
shaw,  4  Paige^  257. 

809.  The  allowance  in  the  fee  bill  for  draw- 
ing instructions  for  the  examination  of  a  wit- 
ness, is  not  applicable  to  the  case  of  a  witness 
examined  before  the  master  on  a  reference. 
Chancery^  1886,  Christy  «.  Christy,  6  Faige^ 
170. 

810.  FotUos.  Where  the  pleading  or  other 
proceeding  contains  an  excess  of  fifty  words 
or  more  beyond  a  folio,  the  practice  is  to  ad- 
mit a  charge  for  an  additional  folio ;  bnt  not 
to  draw  any  thing  for  the  excess  when  it  is 
less.  [11  Wend.,  170.]  Chancery,  1841,  Gil- 
ohrist «.  Bea,  9  Paige^  219. 

8.  DisbwrnemenU, 

811.  In  general.  Under  2  Rev.  Stat,  684, 
1 20,  the  only  disbarsements  which  are  prop- 
erly taxable,  against  the  adverse  party,  are 
disbursements  by  the  attorney  or  solicitor  for 
postage,  for  exemplifications  to  be  used  in  the 
snit,  for  necessary  searches  in  the  public 
offices,  and  for  the  publication  of  notices, 
where  they  are  required  by  law  or  by  the 
practice  of  the  court,  and  other  disbursements 
of  the  like  nature.  Travelling  expenses,  in 
ascertaining  the  residence  of  defendants,  are 
not  to  be  included.  Chancery,  1886,  Hovey  «. 
Hovey,  6  Paigs,  551. 

812.  Where  a  specific  allowance  is  made  to 
the  solicitor,  for  the  performance  of  any  ser- 
vice in  a  suit,  he  cannot  be  allowed  for  such 
service  as  a  disbursement,  although  he  em- 
ploys and  pays  some  other  person  an  extra 
compensation  for  the  performance  of  such  ser- 
vice. Chancery,  1844,  N.  Y.  Life  Ins.  &  Trust 
Co.  V.  Davis,  10  Paige,  507. 

813.  Searching  for  judgments,  &c.,  are 
only  taxable  in  mortgage  cases,  and  others  of 
that  description,  where,  by  the  practice  of  the 
court,  it  is  necessary  to  make  all  the  incum- 
brancers parties  to  the  suit.  Chancery,  1881, 
Rogers  «.  Rogers,  2  Paige,  458. 

814.  Personal  expenses.  No  allowance 
can  be  made,  on  taxation,  as  between  party 
and  party,  for  the  personal  expenses  of  the 
parties  or  their  witnesses,  or  of  the  officers  of 
the  court,  as  disbursements  in  a  cause.  CJum- 
eery,  1831,  Doe  v.  Green,  2  Paige,  847. 

815.  Master's  charges  —  what  are,  and 


what  are  not,  allowable.  Kerr  e.  Develin,  4 
JSdfD^  55. 

818i  Where,  on  a  sale,  the  master  had  at- 
tended three  days,  from  the  distance  of  forty 
miles,  the  court  would  not  direct  an  allowance 
in  costs  beyond  the  scale  fixed  by  rule  48. 
Roseboom  v.  Yedder,  Baph.,  228. 

817.  Register's  fees^  Ao.  What  items  are 
taxable  and  what  disbursements  will  be  al- 
lowed for  register's  fees,  for  filing  bill,  and 
other  services  performed  by  him,  according 
to  the  fee  bill  of  1889,  previous  to  pntting  in 
answer,  or  after  it  is  ascertained  that  the  suit 
will  not  be  defended.  K.  Y.  Life  Ins.  &  Trust 
Co.  V.  Davis,  10  Paige,  507. 

81&  Register  or  clerk  not  entitled  to  charge 
for  entering  bill  or  memorandum  of  any  order 
or  decree,  or  for  filing  the  draft.    lb. 

819.  "Witiiass-fees.  When  the  whole  travel 
of  a  witness,  in  going  and  returning,  is  less 
than  fifteen  miles,  no  allowance  for  travel  can 
be  made,  unless  it  appears  that  he  could  not 
come  and  return  on  ih^  day  of  his  attendance. 
If  the  whole  distance,  both  ways,  is  over  fif- 
teen miles  and  under  thirty,  one  day  should 
be  allowed  for  travel ;  and  if  over  fifteen  miles 
each  way,  one  day  to  come,  and  one  to  return^ 
independent  of  the  time  for  examination. 
Chancery,  1881,  Rogers  v.  Rogers,  2  Paige^ 
458.    But  see  469,  eupra, 

820.  Where  travel-fees  are  claimed,  the  affi- 
davit should  show  the  probable  distance  trav- 
elled by  each  witness.  [4  Cow.,  58.]  Chan- 
eery,  1881,  Rogers  e.  Rogers,  2  Paige,  458. 

821.  A  complainant  examined  as  a  vntness 
in  his  own  favor,  in  a  proceeding  against  an 
absentee,  is  not  entitled  to  charge  for  subpcB- 
naing  himself  or  for  his  fees  as  a  witness. 
Chancery,  1886,  Christy  «.  Christy,  6  Paige, 
170. 

822.  Charges  for  disbursements  to  witnesses, 
beyond  the  amount  of  their  per  diem  allow- 
ance, are  not  taxable  against  the  adverse  party. 
Chancery,  1881,  Rogers  e.  Rogers.  2  Paige^ 
458. 

823.  The  proper  mode  of  charging  for  wit- 
nesses' fees  in  a  bill  of  costs,  stated.  Orippeo 
«.  Brown,  11  Paige,  628. 

824.  Postage  on  further  answer,  made 
necessary  by  reason  of  defendant's  neglect,  or 
on  pleadings  sent  to  counsel  to  enable  him 
to  cross-examine  witness,  is  not  allowable. 
Chancery,  1844,  Webb  v.  Crosby,  11  Paige, 
198. 
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Where  papers  are  sent  by 
expr^s,  the  expense,  bat  not  exceeding  the 
ordinary  postage  thereon,  may  be  taxed  as  a 
disboraemoii  (TftaiMary,  1844,  K  Y.  life  Ins. 
&  Trust  Co.  v.  Davis,  10  Pat^«,  607. 

82&  Proopeothre  diatafiinenientB.  No 
charge  for  postage  or  other  proipeetwe  dis- 
bozsanents  can  be  allowed,  except  snch  as 
mut  neoeaaarily  be  incurred  for  the  fees  of 
offiosn  whioh  are  fixed  by  law.  Chancery^ 
1645,  Crippen  «.  Brown,  11  Paig$y  628. 

827.  Affidavit  Where  postage  or  other 
disbnneiiientB  are  charged,  each  item  of  snch 
disbmaements,  and  the  occasion  and  cironm- 
sttnoes  of  the  expenditore,  shonld  be  partic- 
ulsrly  q)eoified.  CfhoMery^  188k  JRogers  «. 
Sogm,  2  Po^tf,  45a  I  1 

9.  Taaation. 

82BL  It  to  tbm  datf  of  the  taxing  officer  to 
•ee  diat  the  several  provisions  of  the  Revised 
Statotea  relative  to  the  taxation  of  costs  are 
eoaplied  with,  whether  the  taxation  is  opposed 
or  not.  Okaneeryy  1881,  Rogers  «.  Rogers,  2 
?SV«>468. 

829l  Votioe  of  taxation  shonld  be  in  con- 
fondty  to  the  time  limited  by  the  100th  rule. 
Ckm^trfy  1888,  Hoffinan  «.  Skinner,  5  Paiffe, 

m. 

8aa  "Wlioii.  Costs  of  the  snit  may  be 
Uxed  after  the  court  has  refused  to  grant  a 
oew  trial,  and  made  a  decree,  though  before 
s  master  has  reported  as  to  an  amount  for 
ilhnoay.  F.  Chan.  Ot^  1881,  Mulock  v.  Mu- 
kwk,  1  Bdiw^  14. 

831.  By  oonaent  Mode  of  taxation  when 
Applied  for  not  under  order  of  court,  but  by 
eooseat,  upon  a  compromise.  Orippen  v.  Grip- 
pen,  11  PaiffSy  216. 

832.  XSvldenoe  of  the  incompleteness  of  the 
\nXi  must  be  produced  before  the  taxing  offi- 
cer. Chancery y  1844,  Emmons  «.  Paimes,  11 
Paif€y  880.  To  the  same  effect  is  Webb  v. 
Crosby,  11  Id.y  198;  Wendell  v.  Lewis,  8  Id.y 
618. 

833.  Where  a  bill  of  Xsosts  is  objected  to,  on 
the  ground  of  the  prolixity  of  the  pleadings  or 
depositions,  the  objector  should  point  out  the 
particular  matter,  so  as  to  give  the  opposite 
par^  an  opportunity  to  explain.  Matter  man- 
ifesdy  impertinent  should  be  pointed  out  by 
rafiaceikce  to  the  folio.  Ohanceryy  1847,  Mooers 
9.  SaonderS)  6  Cfh.  J3ent,y  75. 

834.  Proper  mode  of  verifying  the  bill  of 


costs  when  objected  to.    Sanders  e.  Maroe- 
lious,  6  Paigey  162. 

830.  Ratazation.  It  is  too  late,  after  two 
terms  have  intervened,  and  the  decree  is 
signed,  to  move  for  a  retaxation  of  costs. 
(Jhaneeryy  1814,  Morris  e.  Mullett,  1  Johns. 
Cfh.y  44 ;  McLean  v.  Forward,  1  Ooto.y  49. 

836.  An  application  for  a  retaxation  of 
coats,  not  made  until  nearly  three  years  after 
the  costs  were  taxed,  and  after  the  same  had 
been  actually  pfdd  over  to  the  complainant's 
solicitor  under  the  decree,  is  too  late.  Ohanr 
esryy  1847,  Mooers  e.  Saunders,  6  Cfh.  Sent.y  75. 

837.  Mode  of  reviewing  taxation.  Lloyd  e. 
Brewster,-  5  Paig€y  87;  Hoffinan  e.  Skinner,  5 
Id.y  526. 

838.  When  the  objections  to  the  items  of 
the  bill  are  made  orally,  before  the  taxing  of- 
ficer, the  adverse  party,  upon  an  application 
for  retaxation,  is  to  state,  in  an  affidavit,  what 
took  place  on  the  taxation,  and  to  serve  a  copy 
of  the  affidavit  upon  the  adverse  party,  with 
notice  of  the  motion  for  retaxation.  Ohar^ 
eoryy  1844,  Webb  o.  Orosby,  11  Paigty  198. 

839.  The  moving  party  is  not  bound  to 
produce  the  other's  bill  and  affidavits,  if  they 
were  not  left  with  the  register  or  taxing  offi- 
cer,   lb. 

840.  Allowance  of  an  improper  item,  if  not 
objected  to  on  the  taxation,  though  not  ground 
for  retaxation,  will  nevertheless  be  deducted, 
on  application  for  a  retaxation.  Ohomceryy 
1848,  Pentz  e.  Hawley,  2  Ba/rh.  Oh.y  552. 

841.  An  objection  which  might  have  been 
settied  before  the  taxing  officer, — 0.  g.y  that 
the  pleadings  were  wrongly  folioed, — ^will  not 
be  regarded.  [1  Oow.,  591.]  Ohaneerpy  1881, 
Rogers  e.  Rogers,  2  Paigey  458. 

842.  Where  a  party  appealing  from  a  taxa- 
tion succeeds  only  as  to  part  of  the  items  as 
to  which  he  appeals,  neither  party  is  allowed 
costs  of  the  appeal ;  but  where  one  of  the 
parties  is  subjected  to  additional  expense  in 
repelling  presumptions  arising  from  deceptive 
affidavits  on  the  other  side,  such  additional 
expense  will  be  allowed  against  such  adverse 
party.  Ohane&ryy  1881,  People  «.  Elmer,  8 
PaiffBy  85. 

843.  On  application  for  a  retaxation  of  cer- 
tain items,  if  the  applicant  succeeds  only  as  to 
a  part,  neither  party  has  costs.  Ohaneerpy 
1885,  Lloyd  v.  Brewster,  5  Paigey  87;  1845, 
Otis  V.  Forman,  1  Barb.  Oh.y  80. 

844.  Refusal  of  application  for  retaxation 
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filMmld  ottriy  ooets.    Chancery^  1848,  Pentz  «. 
Hawley,  2  Barb,  Oh.,  552. 

8#5.  Wh«re  the  Applioftot  snooaeds  lis  to 
most  of  tlie  items,  be  may  have  costs.  1846, 
Orippen  v.  Brows,  11  Po^e,  628;  1844,  K.  Y. 
Life  Ins.  &  Trust  Oo.  «.  Davis,  10  7(2.,  007. 

846.  Where  the  parties  were  nearly  equally 
iaooessfol  in  the  aDowanoe  and  disallowanoe 
of  items  objected  to  by  one,  neither  was  al- 
lowed costs.    Doe  V.  Green,  2  Faigt,  847. 

847.  In  a  peonfiar  case,  the  eotut,  on  appeal 
of  one  party  as  to  a  part  of  the  bill,  looked 
into  the  olj^Mrtions  of  the  other  party  as  to 
another  part;.    Bog^«  «.  Rogers,  2  P«i^s,  4S8. 

848.  ]^eO€ipt  Oti  an  order  id  equity,  be- 
fore the  Oode,  overruling  a  demurrer  with 
dosts,  t&e  prevailing  party,  may,  under  the  act 
of  1847  <491,  oh.  890),  tax  his  costs  without 
enrolling  the  order,  and  collect  the  same  by  a 
precept  in  the  nature  of  an  execution  againsft 
personal  property ;  but  the  bill  must  first  be 
ffied.  [Rule  88.]  K  7.  Sitparhr  Ot,  1849, 
PdiUob  «.  Houghton,  S  5»n4f.,  649. 

tX.  Cdow  IN  Civil  AcmoNS  (iri^sfi 

tHB  Code  of  Pbockduba:). 

1.  In  General. 

848.  liew  ^tMMtlGiii.  On  a  question  of 
pleading  which  is  new,  arising  under  the  new 
practice,  the  costs  of  amendment  may  abide 
the  event.  K  T.  Oem,  PI,  Sp,  T.  (18481), 
Turner  «.  Oohistook,  7  IT.  7,  Leg,  Ob$.,  28 ; 
8.  0.,  1  (Mb  R,  102. 

85a  Irtesolaiity.  That  the  court  will  hn- 
pose  costs  on  parties  who  commit  irregpolari- 
ties,  though  the  irt^nlarities  do  not  aflbot 
substantial  rights.  Beach .«.  Southworth,  6 
Bm-5.,  178 ;  8.  0.,  1  (Me  B.,  99. 

851.  Prsvafling  party.  In  those  sections 
of  the  Oode  which  relate  to  costs,  ^'the  pre- 
vailing party*^  mentioned,  is  he  who  has  pre- 
vailed  in  establishing  his  right  to  costs  under 
the  law.  A  plaintiff  who  sues  for  and  re- 
covers $80  only,  in  a  court  of  record,  is  not 
the  prevailing  party,  and  the  defendant  in  such 
action  is  entitled  to  costs.  IT,  F.  Superior 
Ot.,  1868,  Peet  ©.  Warth,  1  Amw.,  658. 

852.  Appeals.  That  the  provisions  of  sec- 
tions 804  and  805  {q.  ©.,  iri^ra)  apply  to  ap- 
peals. Montgomery  Oounty  Bank  ©.  Albany 
City  Bank,  7  JVl  T.  (8  Seld.),  469. 

853.  Several  iaaate.  The  provision  of  2 
Bev.  Btat.,  617,  §  26,— that  where  there  are 


two  or  more  distinct  causes  of  action  in  sep- 
arate counts,  the  plaintiff  shall  recover  costs 
on  the  issues  found  for  bitn,  and  the  defend- 
ant on  those  foand  in  his  faVor,-U8  not  abro- 
gated by  the  Code.  i9(4>r0m«  r^., /S^.  21, 1856, 
Dresser  o.  WMes,  2  AhhetUi'  Fr.,  460.  See 
tupra,  817. 

884.  Neiw  trial.  The  same  terms,  namely, 
payment  of  ooets,  are  imposed  in  granting  a 
new  trial  upon  newly<<liscovered  evidence,  as 
upon  the  ground  libat  a  verdict  is  against  the 
weight  of  evidence.  K  F.  Oem.  FL,  1850, 
Simmons  e.  Fay,  1  B,  D.  SnUtih,  107. 

M&  When  a  verdict  is  set  aside  put«ly  on 
the  ground  that  it  is  against  evidence,  it  must 
be  em  pay^ju^aft  of  costs  of  the  former  trial  and 
subsequenQ^proceedings.  [9  Welid.,  40;  17 
Id.,  501 ;  4  Hill,  104.]  K  F.  Superiot  Ot, 
1852,  Brown  v.  Bt&dshaw,  1  Duer,  199. 

858.  When  a  new  triad  is  graated  as  being 
against  Hbt  evidence,  it  must  be  erdered  on 
payment  of  oosto.  Supreme  Ot^  1858,  Ward 
e.  Woodbum,  27  Barb.,  846. 

857.  Coats  of  a  sebond  trial  alter  appeal, 
awarded,  in  a  peculiar  case.  Gorwithe  e. 
Griffing,  21  Barb.,  9. 

85a  On  emoaSHnmat  in  the  New  York 
Common  Pleas,  costs  on  an  amehdnent  are 
only  allowed  where  there  is  a  defect  in  sub- 
stance in  pleading;  not  Where  the  defect  is 
purely  technical.  K  F.  Obwi.  PL,  Sp,  T., 
1849,  Vanderpool  e.  Tarbox,  T  If.  F.  Lb^. 
Obs.,  150. 

859.  An  amendtnent  of  the  complaint  will 
be  allowed  upon  the  payment  of  ooets  of  mo- 
tion, except  where  the  defendant  abandons  hia 
defence,  in  whioh  event,  he  is  entitled  to  the 
whole  of  his  costs,  up  to  the  time  of  amend- 
ment. [4  Cow.,  508.]  K  F.  Com.  PI,  S^.  T., 
1^2,  Chapman  v.  Webb,  1  Code  B.,  K  &,  888. 

880.  Refiiaal  to  oouaeut  to  open  daftinit 
A  plaintiff,  whose  proceedings,  subsequent  to 
the  defendant's  default  and  the  entry  ef  judg- 
ment, were  irregular,  refused  to  open  the  de- 
fault or  vacate  such  proceedings,  on  a  suitable 
explanation  and  offinr  on  the  part  of  the  de- 
fendant;— ^JSTtf^  that  on  the  defendant's  mo- 
tion to  set  aside  the  proceedings  and  the  de- 
fault, costs  should  be  given  against  the  plaintiff. 
.K  F.  Supetwr  Ct,  1862,  Oilmartin  e.  8mi^ 
4  San^f.,  684. 

861.  StIiMilation  to  abide  event  Where 
a  stipulation  was  given  in  several  suits  ioc  the 
benefit  of  defendant,  to  the  effect  that  «I1 
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Aonld  abide  the  event  of  the  one  first  tried, 
and  the  suits  were  noticed  for  trial  several 
temn  therei&ftet  by  defendant,  though  notes  of 
iBoe  were  filed  in  one  only ; — Seld^  that  the 
pkintifi^  on  feeorering,  might  tax  a  ooansel- 
fee  for  attending  at  those  terms  in  each  of  the 
causes.  If.  K  Superior  Ot.,  1850,  Minturn 
V.  Main,  2  Scm4f.,  737. 

Ml  a  stipulation  provided,  that  in  case  of 
ft  ncoveiy  in  a  similar  suit,  judgment  should 
be  entered  for  $285,  with  interest  When  the 
judgment  came  to  be  entered,  the  interest 
msde  &6  mnount  over  |2!50.  ffeld,  that  the 
jvlgment  was  properly  entered  for  the  entire 
iQin,  and  the  costs  were  to  b^  taxed  as  upon 
iTeoovery  for  $260.    lb, 

8eSL  AbMEDCdOfrdforee.  Where  the  plain- 
tiff nodces  a  eau&e  for  hearing  before  a  referee, 
a&d  does  not  appear  ftt  the  time  and  plluie  ap- 
pointed for  hearing,  the  referee  being  absent, 
^  by  his  direction,  the  plaintiff  will  be 
disrged,  on  motion,  with  the  defendant's  costs 
of  preparation  and  attendance.  Supreme  Ct^ 
4>.  T^  18*8,  Dauchy  «.  Allen,  8  JBbw.  Pr.,  210. 

861  After  the  ootttolidation  of  several 
aedofls  Into  one,  the  costs  of  £i  single  suit  only 
can  be  included  in  the  judgment,  unless  the 
orfer  for  consolidation  preserve  the  right  to 
eoets  in  the  actions  which  were  discontinued. 
S^iprtme  Gt.y  1858,  Blake  «.  Michigan  South- 
ern B.  R,  Co.,  17  Scvi.  J?V.,  228. 

865.  ne  act  of  1683,  relating  to  the  juris- 
£ction  of  the  Marine  Court  over  actions  of 
isnuilt  and  battery,  libel,  slander,  ^.,  does 
not  affldct  the  costs  recoverable  in  actions  of 
^  fame  natnre  which  were  already  pending 
in  other  courts  in  the  city  of  New  York,  at 
the  time  that  act  took  effect.  K  T,  Superior 
OL,  Bp.  r.,  1858,  Dunbar  v.  Duffy,  11  IT,  K 
Leg.  Obi^  849. 

8G6b  The  provision  of  the  act  of  1853  (Zoim, 
U^,  ch.  617,  §  1),  limiting  costs  in  certain 
actions  when  ptx)6ecuted  in  any  other  court  in 
Few  York  city  than  the  Marine  Court,  does 
Dot  ftpply  to  an  action  commenced  in  the  Su- 
preme Court  in  another  county,  but  which, 
the  place  of  trial  being  changed  to  the  city 
and  coimty  of  Kew  York,  is  afterwards  con- 
tlooed  there.  Supreme  Ct,^  Sp.  71,  1857, 
S2dght «.  Haneoz,  4  AbhoM  Pr.,  245. 

M7.  TranpiMii.  The  provision  of  2  Rev. 
Bttt.,  S  ed.,  510, — which  gives  costs  in  actions 
of  trespass  where  the  court  or  jury  certify  the 
t^Hpaas  to  have  been  malicious, — ^is  repealed 


by  the  Code.    K  F.  Com,  PZ.,  Sp.  r.,  1852, 
Smith  «.  Keeler,  8  How,  Pr.,  56. 

866.  Municipal  coxporation.  Nbco^re-  , 
ooverable  on  judgment  against  any  municipal 
corporation,  unless  the  claim  on  which  the  judg- 
ment is  founded  was  presented  to  the  chief  fiscal 
offioer  for  payment  before  action  brought.  Latm 
^1869,  670,  oh.  262,  §2. 

2.  €hst$  to  Fla4n^g\  ofeourte  (§  804). 

•69.  QticMFtidnQftlCle.  Oosts  to  be  allowed, 
of  course,  to  plaintiff  on  a  recovery  in  an  action 
for  recovery  of  real  picoerty,  or  when  a  claim  of 
title  to  real  property  arises  on  the  pleadings,  or 
Is  Certified  by  the  court  to  have  cottie  in  question 
at  the  trial Cbde^l^ra.,  §804,  subd.  I. 

8^0.  An  action  for  Waste,  seeking  damages 
imd  foribitufe,  involves  title  to  hiUds,  and  a 
justi^^s  court  has  no  jurisdiction,  so  that  al- 
though the  plaihtiff  Waives  the  forfeiture  on 
the  trial,  and  recovers  less  than  fifty  dollars, 
he  is  entitled  to  costs.  K  T,  Com,  PI,  1854, 
Snyder  f>,  Beyer,  8  S.  2).  Smith,  286. 

&TX.  Mere  deniaL  Where  the  complaint 
is  in  the  usual  form  of  an  action  of  trespass 
for  breaking  and  entering  the  close  of  the 
plaintiff  and  the  answer  is  a  mere  denial,  title 
to  real  property  is  not  raised  in  the  dense  of 
the  statute.  [Code,  §§  54,  804.]  The  plaintiff 
may  maintain  the  action  upon  his  possession, 
and  a  justice^s  court  may  try  the  question  of 
actual  possession.  [6  Hill,  587.]  It  is  not  to 
be  inferred  from  such  a  complaint  that  the 
plaintiff  is  not  in  actual  possession.  [8  Cow., 
115;  1  How.  Pr.,  180;  20  Barb.^  811.]  Su- 
preme Cty  1858,  Squires '«.  Seward,  10  JETota. 
JfV.,  478. 

872.  JPoBseiBsiCn,  Where  the  answer  does 
not  put  in  issue  plaintiff's  right  to  possession 
of  lands,  but  only  his  actual  possession,  the 
title  of  the  land  is  not  in  issue  so  as  to  entitle 
plaintiff  to  costs  on  recovering  less  than  $50, 
although  some  evidence  is  adduced  upon  the 
trial  which  tends  to  show  the  plaintiff's  tifle, 
— e,  g,,  where  he  introduces  his  title-deeds. 
Supreme  Ct.",Sp.  21, 1854,  Burnet  e.  Kelly,  10 
ffoto.  Pr,y  406. 

873.  The  statutes  and  cases  on  this  sul^ect 
reviewed.    lb, 

874.  XTnneoeaaary  allegation  of  owner- 
ship. A  claim  of  possession  is  not  a  "claim 
of  title,"  and  where  the  gist  of  the  action  is 
an  injury  to  the  possession,  so  that  evidence 
of  mere  possession  would  enable  plaintiff  to 
maintain  it,  an  allegation  of  ownenhip  and 
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posBessioii  made  in  the  complaint  and  denied 
in  the  answer,  does  not  enlarge  the  iasne.  Su- 
preme Ot.^  1855,  Bathbone  «.  McOonnell,  20 
Barh.,  811. 

875.  Where  defendant  pnts  the  title  in  iflsae, 
and  plaintiff  is  compelled  to  prepare  to  prove 
it,  be  onght  to  have  his  costs,  notwithstanding 
the  admission  of  his  title  by  defendant  at  the 
trial.  IT.  F.  Superior  Ot.^  1852,  Niles  «.  linds- 
ley,  1  Duer,  610;  8.  0.,  8  Sow,  jRr.,  181. 

876.  Growing  plants.  Whatever  grows 
npon  and  is  annexed  to  the  freehold,  is  real 
estate  [4  Kent's  Com.,  401 ;  1  Den.,  450],  and 
the  question  of  the  right  of  property  in  grow- 
ing frees  and  shmbs,  is  a  question  of  title  un- 
der the  act  Title  embraces  the  right  to  the 
possession,  and  every  thing  but  the  bare,  naked 
possession.  [6  Hill,  587.]  Supreme  Ot^  1850, 
Powell  «.  Bust,  8  Barh.,  567;  8.  0.,  1  Chde 
B.,  K  8.,  172. 

877.  cdose  of  tliird  party.  In  an  action 
for  damages  from  the  bite  of  a  dog,  the  answer 
alleged  that  the  plaintiff  was  in  fault  in  being 
at  the  time  in  a  yard  in  rightful  possession  of 
a  third  party  who  had  given  plaintiff  no  right 
to  enter. 

Held^  that  no  question  of  title  was  involved, 
and  a  Justice  would  have  had  Jurisdiction. 
8uch  a  fact  is  immaterial,  except  as  to  the 
question  of  damages,  and  its  averment  is  not 
issuable.  K,  T.  Com.  PI,  1854,  Pierret  v. 
Moller,  8  B,  D.  Smith,  574. 

878  Reaertration.  The  grantor's  right  to 
enter  under  a  reservation  in  ah  agreement  be- 
tween him  and  the  grantee,  is  a  question  of 
title.  Supreme  Ct.,  1860,  Powell  f>.  Rust,  8 
Bwrl.,  567;  8.  0.,  1  Code  B,,  K  5.,  172. 

879.  Revocation  of  Ucenae.  Where  the 
purchaser  is  in  possession,  by  license  of  a  con- 
tract of  sale,  and  by  reason  of  his  default  in  a 
payment,  the  vendor  re-enters  as  by  the  con- 
tract he  was  in  such  case  authorized  to  do, — 
the  vendor^s  setting  up  such  revocation  of  the 
license  as  a  Justification  of  his  entry  does  not 
draw  in  question  the  title.  Supreme  Ct,,  1849, 
Dolittle  V.  Eddy,  7  Ba/rl.,  74. 

880.  Contract  for  service.  An  answer 
which  admits  plaintiff's  title  and  justifies  what 
defendant  has  done,  by  setting  up  a  contract 
with  plaint^,  under  which  he  acted  as  plain- 
tiff's servant,  asserts  no  more  than  a  license, 
and  raises  no  claim  of  title.  [7  Barb.,  74.] 
K  T.  Superior  Ct.,  1862,  O'Reilly  tJ.  Davies, 
4  Sandf,,  722. 


881.  Ucenae.  Though  the  reply  denies 
that  the  person  whose  license  is  set  up  bad 
any  power  to  give  a  license,  the  case  does  not 
present  for  trial  "  a  claim  of  title  to  real  prop- 
erty." K.  Y.  Superior  (X,  1851,  Launits  ©. 
Bamum,  4  Sandf.,  687. 

88Z  Incnmbrance.  The  question  of  title 
is  a  question  of  ownership.  Where  it  is  ad- 
mitted that  title  is  in  A.,  a  question  as  to  an 
outstanding  incumbrance  is  not  a  question  of 
title,  K  Y,  Superior  Ct,,  1858,  Smith  v.  Rigga, 
2  Buer,  622. 

883.  Admission.  In  an  action  for  trespass 
upon  real  properly,  if  the  plaintiff's  title  is  pnt 
in  issue  by  the  pleadings,  although  a  license  is 
also  set  up,  and  the  defendant,  at  the  trial, 
admits  the  title,  it  will  be  deeoned  that  the 
title  came  in  question.  JVI  F.  Superior  Ot^ 
Sp.  71,  1852,  Niles  v.  Lindsley,  1  Duer^  610 ; 
8.  0.,  8  How.  Pr.,  131. 

884.  Two  iaaaeo.  If  one  issue  involves 
title,  the  fact  that  there  is  another  which  does 
not,  is  immaterial  on  the  question  of  costs. 
Supreme  Ct^  1850,  Powell  v.  Rust,  8  Barh^ 
567;  N,  F.  Superior  Ot,,  1852,  Niles  o.  linds- 
ley,  1  Duer,  610;  8.  0.,  8  How.  Pr.^  181. 

885.  Title  in  defendant.  Where  title  is  in 
issue  and  found  to  be  in  defendant,  the  &ct 
that  plaintiff  recovers  nominal  damages  for 
injury  to  chattels,  does  not  make  a  recovery 
by  the  plaintiff  within  §  804  of  the  Oode.  Sur 
preme  Ct.,  1852,  Burhans  «.  Tibbits,  7  How. 
Pr.,  74. 

886.  The  certificate  of  the  judge  who  tried 
the  cause  is  the  only  evidence  that  can  be  re- 
ceived as  to  whether  or  not  "  the  titie  came  in 
question  at  the  trial."  H.  F.  Superior  Ct^ 
1862,  Niles  9.  Lindsley,  1  2>u«r,  610;  8.  0., 
8  How.  Pr.,  181 ;  Mayor  of  N.  Y.  «.  Hills- 
burgh,  2  {7oddJ2.,  152. 

887.  The  referee's  certificate  that  the  title 
to  lands  came  in  question,  and  was  dedded  by 
him  for  the  defendants,  is  of  no  avul  on  the 
question  of  costs,  where  the  court  can  see  from 
die  pleadings  that  it  did  not  come  in  question. 
Supreme  Ct.,  1858, 8quires  «.  8eward,  16  J7mp. 
Pr.,  478. 

Consult,  also,  the  cases  which  arose  Ui^der 
the  statutes  Before  the  Code^  q.  «.,  eupra^ 
210-221  and  870-882. 

888.  Action  for  chattels.  Costs  allowed  to 
plaintiff,  of  course,  in  an  action  for  chattels. 
Cbde</Pro.,  §804.subd.  2. 

889.  Wliere,  in  an  action  for  chattels,  plain* 
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tiff  reooven  less  than  $50,  his  ooets  are  limit- 
ed, although  the  action  could  not  have  been 
bron^t  in  a  jnatice's  oonrt  [IS  Wend.,  80.] 
A^VMM  Ct^  Sp.  71,  1858,  Minks  «.  Wolf,  8 
J7m0.  iV.,  288. 

890l  GootBaBafleotedbyamoiintinooin- 
tiovway.  OoBto  allowed,  of  ootine,  to  plaintiff 
on  a  noovery  in  actions  in  which  a  Justice  of  the 
peace  has  no  jurisdiction  by  section  64  of  the 
Oode.  (ff.  v.,  Jusnci's  Coubt,  tit.  JurisdUHon,) 
(U^iVv.,  §804,8ubd.8. 

891.  Actioii  againat  ahoiiL  If,  in  an  ac- 
tion in  a  conrt  of  record,  against  a  sheriff  for 
not  retoming  an  ezecntion,  the  plaintiff  re- 
covers lass  than  $50  damages,  he  must  pay 

.  costa.  It  ia  not  one  of  the  actions  of  which, 
aeoording  to  section  54  of  the  Oode,  a  justice 
of  the  peace  has  no  Jnrisdiction,  Jf,  T,  8ur 
p§rioT  (Xy  1858,  Laughran  e.  Oxser,  15  Ebw. 
IV.,881. 

892.  So,  also,  in  an  action  for  a  false  return. 
Suprmne  Ot.^  3p.  T.,  1857,  Worden  e.  Brown, 

893.  Damanda  eaccaediDg  $400.  A  plain- 
tiff who  brings,  in  a  court  of  record,  an  action 
arising  on  contract,  and  for  the  recovery  of 
money  only,  and  proves  contested  demands, 
whiefa,  with  those  established  by  the  defend- 
int,  exceed  $400  in  amount,  is  entitled  to 
eosts,  as  a  matter  of  course,  if  he  recovers 
soy  sum  whatever.  If.  T,  Supwior  Ot.j  1856, 
Stilwell «.  Staples,  8  AUoM  iV.,  865. 

89C  Paymant  The  case  of  mutual  ac- 
eounts  intended  by  the  statute,  relative  to 
jurisdiction  of  justices'  courts  (Oode^  §  54, 
subd.  4), — ^providing  that  justices  have  no  ju- 
risdiction of  a  matter  of  account  where  the 
sum  total  of  the  accounts  of  both  parties, 
proved  to  the  satisfaction  of  the  justice,  ex- 
ceeds 1400, — ^18  the  case  where  each  party  has 
a  daim  against  the  other,  upon  which  he 
might  sue.  If  a  payment  has  been  made  upon 
the  cl^m  of  plaintiff,  it  is  so  far  extinguished, 
and  nothing  remains  outstanding  but  the  bal- 
ance. Where  a  party  becomes  liable  to  pay 
money  to  another,  but  extiuguishes  his  liability 
by  paying  or  appropriating  the  money  in  a 
manner  provided  for,  and  assented  to  by  the 
other  party,  he  does  not  thereby  create  a 
claim  for  the  amount  paid  against  the  other 
party,  but  simply  extinguishes  the  liability 
against  himself.  In  an  action  for  the  balance 
m  such  case,  the  defendant  will  be  entitled  to 
eostii  if  the  plaintiff  recovers  less  than  $50. 


-ST.  Y,  Com.  Pl.^  1868,  Brady  v,  Durbrow,  2 
E.  D.  Smith,  78. 

895.  Admitted  demanda.  Demands  con- 
tested by  the  pleadings,  but  admitted  on  the 
trial,  are  demands  **  proved,"  within  the  mean- 
ing of  section  54  of  the  Oode,  subdivision  8. 
Hence,  where  plaintiff  proved  an  account  by 
such  admissions,  and  the  defendant  proved  a 
cross-account  by  evidence,  and  the  sum  total 
of  the  accounts  exceeded  $400, — Jleld^  that  it 
was  an  action  in  which  a  justice  of  the  peace 
had  no  jurisdiction,  and  in  which,  consequent- 
ly, by  section  804  of  the  Oode,  plaintiff  was 
entitled  te  costs,  although  he  actually  recov- 
ered only  about  a  dollar.  If.  T.  Superior  CL, 
1856,  Stilwell  e.  Staples,  8  AUotW  Fr.,  866. 

896.  The  plaintiff  sued  the  defendant  on  a 
promissory  note,  which,  with  interest,  amount- 
ed to  $258.60,  but  admitted  payments  thereon, 
and  claimed  only  a  balance  of  $95.85.  The 
defendant,  on  the  trial,  proved  claims  against 
plaintiff  for  $258.48,  and  the  referee  reported 
a  balance  due  the  plaintiff  of  $5.20.  Eeld, 
that  plaintiff  was  not  entitled  to  costs.  The 
only  daim  proved  was  the  defendant's  claim, 
which,  with  the  plaintiff's  demand,  was  not 
enough  to  deprive  a  justice  of  jurisdiction. 
Supreme  Ot.,  8p.  T.,  1852,  Hoodlees  e.  Brun- 
dage,  8  Haw.  Pr.,  268. 

897.  Hi  certain  aotlona.  Costs  allowed,  of 
course,  to  plsintiff  on  recovery,  in  an  action  to 
recover  money,  where  plaintiff  recovers  $50  or 
more.  But  in  an  action  for  assault,  battery,  false 
imprisonment,  libel,  slander,  malicious  prosecu- 
tion, criminal  conversation  or  sedaction,  or  in  an 
action  for  chattels,  if  plaintiff  recover  less  than 
$50  damages,  he  can  recover  no  more  costs  than 
damages,  except  that  in  an  action  for  chattels,  if 
he  recovers  property  amounting,  with  the  dam- 
ages, to  $60  (the  value  to  be  determined  by  the 
jury,  court,  or  referee,  by  whom  the  action  is 

tried),  he  may  have  costs Cbde  qfPro,j  §  804, 

subd.  4. 

89a  That  a  oreditor'a  notion  to  reach 
certain  property  and  its  proceeds,  and  failing 
to  find  them,  to  compel  the  parties,  who  had 
applied  them  to  their  own  use,  to  pay  them  to 
a  receiver,  is  not  an  action  *^for  the  recovery 
of  money,"  in  the  meaning  of  these  words,  as 
used  in  section  804,  subd.  4,  or  iS  section  808 
of  the  Oode.  Buchanan  e.  Morrell,  18  Sow. 
Pr.,  296. 

899.  Penalties.  In  an  action  against  a 
railroad  company  for  penalties  and  fines  in- 
curred (under  theZofct  ^1850, 211,  §89,  and 
ZaiM  0/1854,  608),  by  neglect  to  make  croae> 
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ing  signals,  the  jary  fonnd  defendants  guilty 
of  eight  offences,  and  the  conrt  imposed  a  fine 
of  $60. 

JTeld^  that  the  action  was  a  civil  action  for 
recovery  of  money ;  and,  the  recovery  exceed- 
ing $50,  the  plaintiff  was  entitled  to  costs. 
Sapr&fM  Ct,^  1868,  People  t>.  N.  Y.  Central 
R.  E.  Co.,  28J5rtr5.,284. 

900.  DlBbonetneiits.  Wherd  the  plaintiff 
ecovers  less  than  $50  damages,  he  is  not  en- 
titled to  recover  the  f^es  of  officers  and  dls- 
bnrsements,  in  addition  to  the  amonnt  of  cotfts, 
equal  to  the  rerdict.  [4  fiow.  Pr.,  196,  269.] 
N.  T.  Bupsrior  Ct.^  1851,  Stone  «.  Dufl^,  8 
SmSf,,  761. 

901.  Wfaaa  ■•veral  aotioos  are  brought,  for 
the  same  cause  of  action,  against  several  parties 
(within  Iftie  State,  and  not  secreted),  who  might 
have  been  Jotfiedin  the  same  aolioti»  ooste  fn  one, 
«Dd  only  dtsbmnements  in  the  others,  aire  allowed 
to  plaintiff.    Ooie  </  Pro^^  §  804,  last  paragraph. 

As  to  aotions  for  X>ow«r,  see  4fnfra^  105S. 

902.  loint-debtora.  Same  costs  allowed  to 
plaintiff  in  proceedings  under  di.  2,  tit.  12;  of 
pt.  2  (prooeedittgB  againat  jolnt^debtors,  b^tis, 
^Eo.,  on  a  judgment),  as  upon  the  oomaMnoemeBt 
of  an  action.  Oodeqf  Pto,^  §  307 ;  as  amended, 
1857. 

8.  To  Drfendcmt^  oftwotu  (§  S0(^). 

903.  2>eiBBdant  Ims  ooffta^  of  oonm^  in 
actions  mentioned  in  section  804>  unless  pbUntiff 
has.    Cbdii/Pn».,§806. 

904.  Where,  in  a  suit  against  three  for  the 
recovery  of  money,  two  suffer  judgment  by 
default,  and  th6  l^rd  defends  th6  suit,  and 
has  a  verdict  in  his  favor,  he  is  entitled  to 
oostB  agiunst  the  plaintiff  under  section  805  of 
l^e  Oode.  N.  Y.  3yp«fior  Ot.^  1860,  Oomstook 
9,  Bayard,  2  SanBf.^  705. 

905.  It  is  no  objection  to  this  right  that  the 
sucoeseftil  defendant  put  in  a  joint  answer  with 
one  or  more  against  whom  the  plaintiff  has  re- 
covered. K  T.  Superior  Ot,y  1851,  Stone  «. 
Duffy,  8  Sand/,,  T61. 

906.  Where  two  are  sued,  and  answer  joint- 
ly, and  plaintiff  succeeds  against  one  with 
costs,  he  may  discontinue,  as  against  the 
other,  without  costs.  Suprmne  Ct.y  1850, 
Stafford  «.  Onderdonk,  8  Barh.,  99 ;  8.  0.,  2 
ChdeB.,  116. 

907.  In  an  actioti  fbr  a  tort,  against  two 
defendants,  when  a  verdict  is  rendered  in  fa- 
vor of  one  defendant,  and  against  the  other, 
the  defendant  prevailing  is  entitied,  as  matter 


of  course,  to  costs,  under  section  805  of  the 
Code.  Ot,  qfAppeah,  1858,  Decker  «.  Gardi- 
ner, 8  K  T.  (4  Seld,),  29.  To  the  sam^  effect 
is  Hinds  v.  Myers,  4  Bow,  iV.,  866. 

908.  In  such  case,  the  defendants  acquitted 
are  entitled,  of  course,  to  costs  agaisat  the 
plaintifib,  whether  the  answers  were  sepuste 
or  not.  Ot.  o/Appukk^  1854,  Danieh  v.  Lyon, 
9^.F.(6&W.),649. 

909.  Where  the  plaintiff  recovers  leas  than 
fifty  dollars,  but  extinguishes  a  counter-claim 
set  up  in  the  answer,  which  exceeds  that 
amount,  neither  party  is  entitled  to  costs."*" 
Supreme  Ot,  I.  JHet,  1856,  Kalt «.  Lignot,  8 
Abbotts'  Pr,,  190;  affirming  S.  0.,  8  Id.,  88. 
To  the  contrary  is  Crane  «.  Holcomb  (2f.  Y, 
Oom,  PI,  Sp.  T,,  1858),  8  Id.,  85,  noU. 

910.  Where  an  action  was  commenced  by 
a  summons  for  relief,  unaccompanied  by  com- 
plaint, and  within  twenty  days,  plaintiff's  at- 
torney served  an  order  of  discontinuance  "with- 
ont  pixyment  ofeotts^'-^EM,  that  the  discon- 
tinuance was  a  nullity.  Under  the  Code,  the 
defendant  is  entitled  to  costs,  unless  the  plain- 
tiff is  tl  806].  jr.  r.  Com.  PI,  1856,  Weigan 
V.  Held,  8  AUotW  Pr.,  462 ;  disapproving  of 
Averill  «.  Patterson,  10  ffott.  Pr.,  87. 

911.  In  an  action  upon  contract  to  recover 
a  balance  claimed  to  be  due  thereon,  and  to 
enforce  a  Hen  there()r,  the  plaintiff  showed  no 
lien,  and  only  recovered  a  verdict  for  $1. 

Meld,  that  the  action  was  one  for  the  recov- 
ery of  money  only,  and  the  defendant  was  en- 
titied to  costs.  JV.  Y.  Com.  PI,  1857,  Trust 
V.  Pirsson,  1  ffilt.^  292 ;  S.  C,  at  £^.  7*.,  S 
Abbotts'  Pr.,  84. 

912.  In  cases  where  the  plaintiff  on  a  re- 
covery of  less  than  $50,  is,  under  section  804 
of  the  Code,  precluded  from  recovering  costs, 
the  defendant  is  etititied  to  costs  of  course,  if 
there  was  no  counter-claim.  Supreme  Ot.,  I. 
Diet.,  Sp.  T.,  1858,  Landsberger  «.  Magnetic 
Telegraph  Co.,  8  AbbotW  Pr.,  86. 

913.  Under  the  Code,  the  rule  should  be 
observed  which  prevailed  under  the  Revised 
Statutes  (2  Eae.  Stat,  614,  {  9),  that  payments 
made  towards  satisfying  a  debt  are  not  de- 
mands, and  constitute  no  part  of  an  account, 
but  extinguish  the  debt  pro  tanto.  [10  Wend., 
566;  10  Id.,  557;  4  Den.,  870;  2  Cow.,  418.] 


•  £xp]|dned  in  Landflbeiger  «.  Msgnatio  Ttl^graph. 
Co.,  8  AhbatU^  Pr.y  85,  as  not  applicable  when  there 
is  no  ooanter-daim. 
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IHiera  tha  ram  total  of  the  aooooats,  rqjootuig 
rach  itemfl,  is  less  than  |400,  a  Jostioe  of  the 
peace  woidd  have  jurisdiction;  and  if  the 
plaintiff  recovered  less  than  $50  in  a  court  of 
record,  he  must  pay  costs.  Supreme  Ot^  8p. 
21, 1857,  Orim  e.  Oronkhite,  16  Bov).  Fr^  360. 

^  In  the  IH9ereUon  ofths  Court, 

914.  Coatail&t]i#4iaoretlD«oftbeoQi|rt. 
IB  other  actions  than  those  mentioned  in  §  804. 
h  fl0  fldMM  wher^  there  are  several  dcHfondants 
not  united  in  InteresI,  and  plaintiff  does  not  re- 
oorer  against  all,  the  ooort  naj  award  costs  to 
Uie  defezMlanis  having  Judgment  in  their  favor, 
or  any  of  them.    Obdt  <fPfo.,%  806^  as  amended, 


91&  Wbat  aotleii&  An  action  hy  one 
who  had  hypothecated  securities  as  coliateral 
to  ilia  note,  to  reeaver  a  surphis  coUeoted  hy 
ib»  creditor,  and  poeseseion  of  the  notes  as 
vouehen,— J9iiUl,  an  aottoB  in  which  the  costs 
were  In  the  disoretkm  of  the  court,  under  sec- 
tioe  80e  of  the  Code.  €ft.  ^Appedk,  1802, 
Obfaooa  «.  Bank  of  Utica,  7  K  T.  (8  8M.\ 
48$;  8.  O.^  7  JTow.  Br,,  401. 

916u  In  an  action  against  several  for  a  tort, 
where  tliey  plead  separately,  and  the  plaintiff 
iteoven  against  some  only,  costs  to  the  others 
ml  in  the  discretion  of  tiie  court,  under  sec- 
tion 8M.  Jf.  T.  Superior  Ot,,  1858,  Bulkley 
V.  Smitih,  1  Ikter,  704. 

917.  An  action  hrought  to  er^/bree  a  dien, 
ia  -vMoh  the  plaintiff  daims,  not  possession  of 
the  property  subject  to  the  hen,  but  judgment 
for  iIm  amount  of  the  debt,  is  an  action  for  the 
reeorery  of  money,  within  section  804.  The 
court  cannot  ezerdse  discretion  over  the  costs 
of  saah  action,  under  section  800.  if.  Y,  Chm, 
A,  Sp.  2%  lase,  Trust  9.  Person,  8  Ahlott^ 
iV^«4. 

918l  trnlted  in  Intoreat  When  two  per- 
sons are  made  defendants,  and  sued  as  joint- 
makeis  of  a  promissory  note,  and  they  answer 
separately,  and  one  of  them  pleads  infancy  as 
bis  sola  defenoe,  they  thenceforth  cease  to  be 
"^united  in  interest,"  within  the  meaning  of 
those  words  as  used  in  section  800  of  the 
Obde.  P8  Barb.,  6S0.]  So  far  from  being 
onited  in  interest,  the  fhct  that  they  severed 
in  their  defence,  and  one  rested  on  his  per- 
sonal exemption,  rendered  their  interests  di- 
verse and  antagonistic  N.  T,  Superior  Ct,y 
1867,  Butier  e.  Morris,  1  Boew,,  829. 


*  The  woede  ia  iUUif  were  substituted,  ia  1861, 
far      " 


919.  AppUoatioDiWhamiaoeaaaiy.  Where 
one  of  several  defendants,  who  has  by  separate 
answer  made  a  separate  defence,  and  is  not 
united  in  interest  with  the  others,  succeeds  on 
the  trial,  he  is  not  in  any  action,  legal  or  equi- 
thble,  entitled  to  costs  as  of  course,  but  must 
apply  for  them  to  the  court,  in  whose  discre- 
tion it  rests  to  grant  them.  If  there  is  a  union 
of  lntei«9t,  and  all  have  set  up  a  joint  defence, 
and  the  case  be.  one  of  those  mentioned  in  4ec- 
tion  804,  then,  if  the  plaintiff  does  not  succeed, 
they  will  be  entitled  to  oosts  as  of  course^  un- 
der action.  80e.  [Oodo,  J  274;  6  How.  Pr., 
26«.]  N.  7.  Superior  CU,  Sp.  i;  1866,  WU^ 
liams  «.  Hor^,  18  Soto.  Pr.,  18a 

920.  It  ieomoi  that  the  scNxmd  paragn^  of 
section  806  of  the  Code  wa9  inteud^  ao  far 
as  it  applies  to  legal  aotiona,  for  aotiona  of 
tort,  or  for  money-demanda  ftriaing  ou  con- 
tract, several  in  their  nature,  or  joint  and  aev-> 
ersjl»  and  in  which  the  answer  of  one  d^fend^ 

t  docs  not  inure  to  the  benefit  of  another. 


s. 


9U.  Coata  on  appaal  are  in  the  .....^^.p.^ 

of  the  court,  1.  When  a  new  trial  is  mdered  > 
2.  When  a  judgment  is  affirmed  in  party  and  re- 
versed in  part.    Code  qf  Pro.,  §  806. 

92X  Cfapwrtaflimumwxu  Wbcreinacaae 
in  which  costs  are  in  the  discretion  of  lita 
comrt,  under  section  806,  a  judgment  against 
two  defendants  is  reversed  whoU^  aa  to  one, 
on  appeal,  and  affirmed  aa  to  the  otheiv  and 
no  apeoia)  eircumatanees  render  a  different 
disposition  proper,  tihe  reversal  should  be 
wi^  costs  to  the  appellant  OU  qfjippeo,\ 
1852,  Kontgom^x7  County  Bank  «.  Albany 
City  Bank,  7  i«:  5r.  (8  Seld^\  450. 

923.  Id  an  cuotioQ  to  re^aen.  tried  before 
a  referee,  the  question  of  costs  is  in  his  discre- 
tion. Sitpremfi  Ot,  1858,  Pratt  e.  StileSi  17 
Hew.  Fr,y  211 ;  a  0.,  0  JMotU''  Pr.,  160, 

924.  Aooonotin^  If  in  an  action  for  an 
accounting  against  a  trustee,  it  is  shown  that 
he  wa^  guiltjr  of  a  bre<Msh  of  his  trqst,  he 
s^uld  be  charged  with  oosts.  Nevertheless, 
where  th^  plaintiff^s  charges  were  extrava- 
gant and  in  part  unfounded,  so  as  to  render  a 
defence  and  a  reference  neoessary,  the  costs 
of  the  referee,  and  the  plaintiff's  costs  on  the 
reference,  must  be  borne  by  the  phuntiff.  Su- 
preme C?t,  ^.  r.,  1854,  Bay  e.  Van  Hook,  9 
Heu>,  Fr„  487. 

925.  InterpUi^divr.  Oosts  are  to  be  award- 
ed in  interpleader  suit»  against  the  unsucoeas- 
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fnl  daimant,  except  where  an  agreement  or 
other  especial  circumstances  induce  the  exer- 
cise of  a  discretionary  power  in  his  fevor.  [6 
Johns.  Oh.,  448 ;  5  Sim.,  19.]  JT.  F.  Superior 
€t.,  1865,  Miller  «.  Watts,  4  Duer,  208. 

926.  That  in  an  action  in  the  natare  of  a 
bill  of  interpleader  where  Judgment  is  taken 
against  the  defendant,  the  only  costs  that 
can  be  awarded  to  the  plaintiff  are  $12  and 
disbursements.  Yoght  v.  Shave,  1  Code  £., 
88. 

927.  Snxpliui  moneys.  Unsuccessftd  claim- 
ants of  surplus  money  on  a  judicial  sale,  may 
be  charged  with  the  costs  made  by  their  un- 
necessary litigation.  Supreme  Gt^  Sp,  2*.,  1851, 
Lawton  «.  Sager,  11  Barh,^  849. 

928.  In  a  foreolosnre  suit^  the  court  will 
permit  the  phdntiff,  on  receiving  his  debt  and 
costs,  to  dismiss  his  suit,  without  paying  costs 
to  Junior  incumbrancers,  who  have  appeared 
to  protect  their  rights.  So  as  to  the  mort- 
gagor, personally  liable  for  the  debt,  who  has 
conveyed  the  mortgaged  premises  subject  to 
its  payment  [1  Paige,  557.]  If.  T,  Superior 
Ot,^  1850,  Gallagher  v.  Egan,  2  Scm4f.^  742. 

929.  Tlie  allowance  of  costs  to  the  defend- 
ants on  discontinuing  a  suit  for  the  foreclosure 
of  a  mortgage,  before  Judgment,  appears  to 
rest  in  the  discretion  of  the  court.  The  pro- 
vision of  2  Rev.  Stat,  618,  §  1,  is  repealed  by 
the  Oode.    A 

930.  ZbEeoutom.  In  general,  executors, 
Asc,  are  entitled  to  their  costs  in  settling  their 
accounts,  so  &r  as  they  are  not  in  fiiult ;  and 
bound  to  pay  costs  as  to  such  inquiries  in  the 
action  as  are  caused  by  their  breach  of  trust. 
[8  Yes.,  794;  18  Id.,  591,  601;  1  Mad.,  162.] 
Supreme  Ct,y  Sp.  Tl,  1854,  Ray  «.  Yan  Hook, 
9  Mow.  Pr.,  427. 

931.  Wbare  an  inJiuiGtloii  restraining  the 
use  of  a  trade-mark  is  dissolved  on  the  ground 
that  the  mark  is  false  and  fraudulent,  and  that 
the  plaintiff  is  therefore  not  entitled  to  the 
protection  of  a  court  of  equity  against  the  in- 
fringement shown,  the  order  dissolving  the 
injunction  should  be  without  costs.  Ni  F. 
Superior  Ct.,  Sjp.  T,^  1857,  Fetridge  «.  Wells, 
4  AbbotW  Pr.,  144 ;  8.  0.,  18  Sow.  Pr., 
885. 

932.  An  action  brought  after  an  irregular 
levy  and  sale,  to  enjoin  the  parties  from  per- 
fecting the  sale  and  to  recover  damages  for 
the  iEjury  already  done,  is  one  of  those  ac- 
tions in  which  costs  are  in  the  discretion  of 


the  court.  K  T.  Com.  PI,  Sp.  71, 1856,  Sun- 
ney  «.  Roach,  4  AhbotU^  Pr.,  16, 

933.  Interpleader.  Upon  a  bill  of  inter- 
pleader, the  unsuccessful  claimant  was  ad^ 

Judged  to  pay  all  costs  recovered  by  the  plain- 
tiff, and  also  all  costs  of  his  co-defendant| 
both  upon  the  bill  and  in  an  action  at  law 
between  the  claimants  upon  the  same  subject 
[2  Oox,  277;  1  Sim.,  19.]  MiUer  «.  De  Pey- 
sXAT.lAlibotU'Pr.,  284. 

934.  A  defendant  who  is  indifferent  be- 
tween the  real  contending  parties,  who  shows 
himself  ready  to  pay  to  whomsoever  is  enti- 
tled, and  who  creates  no  costs  by  his  own  act 
or  defence,  should  be  protected  against  the 
expenses  of  litigation.  N.  7.  Com.  Pl.^  1855, 
Ei^leson  v.  Olark,  2  B.  D.  JShnith,  644;  8.  0., 
2  AhhotW  Pr.,  BU. 

935.  Redeeming.  The  mortgagee  in  a 
chattel  mortgage,  who  has  unreasonably  re- 
fused to  allow  the  mortgagor  to  redeem,  ia 
chargeable  with  the  costs  of  the  action  to  re- 
deem. Supreme  Ot.^  1859,  Pratt  «.  Stiles,  17 
Eow.  iV.,  211 ;  S.  0.,  9  AbhotW  Pr.,  150. 

936.  Several  iaraes.  The  Oode  has  not 
changed  the  rule,  that  where  there  is  an  issue 
of  law  and  an  issue  of  fact  joined  in  a  caoaei 
no  Judgment  for  costs  can  be  entered  in  favor 
of  the  party  who  prevails  upon  the  issue  of 
law,  until  the  issue  of  £act  is  disposed  of.  fl 
Wend.,  277 ;  6  Oow.,  71 ;  9  Wend.,  445 ;  12 
Id.,  480;  2  Arch.,  286;  1  Burr.,  252;  5 
East,  261.]  Supreme  Ct.,  J^.  71,  1851^  Mas- 
ters V.  Barnard,  6  ffou>.  iV.,  118. 

937.  Joint  liaUUty.  When  the  liabUity  of 
several  defendants  is  Joint,  and  but  one  Judg- 
ment can  be  entered,  both  defendants  become 
equally  liable  for  the  whole  costs  when  one 
suffers  default,  and  the  other  has  defended 
the  action  unsuccessfully.  Supreme  Ct.,  Sp.  71, 
1867,  Oatlin  v.  Billings,  18  How.  Pr.,  511.  To 
the  same  effect,  1858  [citing  also  io  Wend., 
666 ;  2  Tidd's  Pr.,  899 ;  12  Dl.,  464]  b  War- 
ner «.  Ford,  17  ffow.  Pr.,  54. 

938.  It  seems,  that  %he  rule  is  the  same 
where  the  liability  is  jomt  and  several.  War- 
ner «.  Ford,  17  Sow.  Pr.y  54. 

939.  Though  in  an  action  on  a  joint  con- 
tract where  one  defendant  pleads  infancy,  the 
plaintiff  might  discontinue  as  to  him,  without 
costs,  on  application  to  the  court;  if  he  goes 
to  trial  aud  the  plea  is  established,  such  de- 
fendant is  entitled  to  costs,  although  the  plain- 
tiff recover  of  the  other  defendant  Supreme 
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Ct^  Sp.  T^  1864,  Ouyler  ©.  Ooata,  10  How. 

940.  b  an  amicable  soit^  the  conrt,  on 
awardiog  the  fnnd  to  the  phuntifl^  decreed 
that  the  aggregate  costs  of  the  parties  should 
be  eq[Da]l7  diyided.  .Dodge  v.  Wilbnr,  5 
Saidf^  897. 

94L  A  referee^  to  whom  the  whole  canse 
Is  referred,  should,  in  oases  falling  under  section 
S06  of  the  Code,  decide  the  question  of  costs. 
His  power  in  this  respect  is  the  same  as  that 
of  a  judge  at  special  term.  Supreme  Ct.^ 
Sf.  2!,  1850,  Graves  v.  Blanohard,  4  How, 
Pr^  800;  S.  0.,  8  Cods  R,  26. 

942.  in  snch  case,  where  costs  are  discre- 
tionsrj,  the  court  will  not  interfere  with  his 
decision  respecting  them,  except  for  manifest 
cnor.  Supreme  Cty  1861,  Lndington  v.  Taft, 
10jS^r».,447. 

943.  Removal.  Where  a  defendant  re- 
noted  from  the  State,  and  neglected  to  paj 
costs  required  by  an  order  in  the  cause,  it  was 
ordered  that  unless  he  pay  the  amount  with 
costs  of  motion  in  twenty  days  his  answer 
^old  be  struck  out,  and  the  cause  proceed 
u  if  none  had  been  put  in.  Supreme  Ct 
{Sp.  T^  1868?),  Famham  «.  Famham,  9  Heu^, 
Pr.,  Ml. 

6.  Sepa/raU  D^eneee. 

944.  Wbere^  in  trespasa*  defences,  after 
being  commenced  separately,  are  united  under 
tbe  same  attorney,  or  are  in  truth  and  effect 
united,  there  can  be  but  one  set  of  costs  for 
ID,  during  the  residue  of  the  suit  JIT.  F.  Su- 
mmer Ct.^  1849,  Oastellanoa  «.  Beauville,  2 
Sonify  670. 

945.  So  heldj  in  an  action  for  assault  and 
battery,  where  defendants  appeared  by  one 
attorney  but  answered  separately,  interposing 
defences  in  some  measure  distinct.  IT,  F. 
Svpener  CL^  1861,  Braden  e.  Eakhaiser,  8 
Sandf^  760. 

946L  Where  the  defendants,  in  an  action 
for  libel,  appeared  by  one  attorney,  and  two 
of  them  put  in  separate  answers,  a  verdict  be- 
ing rendered  for  the  defendants,  there  can  be 
bat  one  bill  of  coats.  In  that  may  be  included 
fees  for  all  the  witnesses  who  attended  for 
either  defendant,  and  every  other  item  allowed 
by  the  Oode  fbr  any  separate  expenses,  but 
oaly  one  set  of  charges  for  those  services 
which  are  performed  by  the  attorney  or  ooun- 
aeL    The  witnesses  are  entitled  to  but  single 


fees,  and  disbursements  cannot  be  twice 
charged.  Supreme  Ct,^  Sp.  71, 1860,  Tracy  c. 
Stone,  6  Row,  Pr,,  104;  S.  C,  8  Code  R,  73. 

947.  Iieave  to  amend.  Two  defendants, 
who  appeared  by  the  same  attorney,  put  in 
separate  answers,  to  which  the  plaintiff  de- 
murred. The  demurrers  were  allowed,  with 
leave  to  the  defendants  to  amend  on  payment 
of  costs.  Eeld,  that  the  plaintiff  was  entitied 
to  a  separate  bill  of  costs  against  each  defend- 
ant. To  avoid  this  they  might  have  answered 
jointly.  K  T.  Superior  Ot,^  1861,  Oomstock 
«.  Halleck,  4  Sandf.,  671. 

948.  The  provisions  of  the  Code  relating 
to  costs,  cannot  be  construed  to  give  a  plain- 
tiff who  recovers  but  one  judgment,  as  many 
bills  of  costs  as  there  may  be  defendants  f^ 
pearing  by  different  attorneys.  [Dissenting 
from  Oomstock  v.  Halleck,  4  Sandf.,  671.] 
Supreme  Ct.,  IIL  But,  Sp,  T,,  1866,  BueU  e. 
Gay,  18  Sow.  Fr,,  81. 

949.  Partners.  Several  defendants  appear- 
ing by  different  attorneys  who  are  partners, 
are  entitied,  if  they  succeed,  to  only  one  bill 
of  costs.  [8  Oode  R.,  78.]  Supreme  OU^  Sp.  T. 
(1860  ?),  Orofts  V.  Rockefeller,  1  Oode  R,  K  A, 
177;  8.  0.,  6iBiw.  iV.,  9. 

950.  The  principle  of  the  rule  that  where 
several  defendants  defend  by  different  attor- 
neys who  are  partners,  they  are  entitied,  on 
recovery,  to  only  a  single  biU  of  costs  [6  How. 
Pr.,  104;  6  Id.,  9;  6  Hill,  267;  S  Sandil, 
670;  8  Id.,  760],  extends  to  the  case  of  sev- 
eral appeals  from  a  determination  of  a  surro- 
gate. Supreme  Ot,^  1868,  Brockway  e.  Jewett, 
16  Ba/rh,  690. 

951.  Attorney  and  olerk.  Defendants  who 
might  have  answered  jointiy,  severed,  one  ap- 
pearing by  an  attorney  who  was  the  clerk  of 
the  attorney  by  whom  the  other  appeared. 
Held^  that  there  should  be  but  one  bill  of 
costs.  Supreme  Ct^  ffham!ber$,  1863,  Perry  e. 
Livingston,  6  Mow.  Pr.^  404. 

952.  Entry.  In  an  action  against  several 
joint^defendants  to  vacate  an  award  of  arbi- 
trators, the  defendants  appeared  by  separate 
attorneys,  and  interposed  separate  demurren^ 
which  were  allowed,  ffeld^  that  each  defend- 
ant was  not  entitied,  of  course,  to  a  foil  bill  of 
costs,  and  that  they  erred  in  entering  up  judg- 
ment with  costs,  without  notice  of  settlement 
to  the  plaintiff.  Supreme  Ot.,  Sp.  7*.,  1864^ 
Wood  «.  Brooklyn  Fire  Ins.  Oo.,  10  Hoie.  JRr., 
164.    To  the  contrary  see  Oollomb  v.  Oald- 
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well,  1  OodeKy  K  S.,  41 ;  8.  0.,  6  How.  Pr., 
880. 

9531  Defendants  straok  cmt.  It  appear^ 
ing  npoD  the  trial  of  an  action  brought  against 
seven  defendants,  that  five  of  them  only  were 
liable,  the  plaintiff  moved  to  stpke  out  the 
names  of  the  other  two.  His  ^aotion  waa 
granted,  with  the  addition  that  he  pay  their 
oostB,  and  jndgnMOt  waa  rendered  in  favor  of 
the  two  for  their  oosts,  and  agp^nst  the  five 
for  debt  and  costs.  Eeld^  that  the  allowance 
of  costs  to  the  two  d^endanta  severed  w^a 
properly  made.  Supr4me  Ot,y  1854,  Harka  v. 
Bard,  I  AbhoM  iV.,  68.  Compare  Woodbvn 
«.  Ohamberlin^  17  JBarb^^  446. 

994.  Appe<^  Where  there  la  but  09e  aet^ 
of  papers,  one  argwoent,  and  one  ji)4gffieot|^ 
thecct  ia  bnt  one  appeal,  and  tjl^e  ancceaafnl 
pa;rt^  is  entitled  to  bnt  one  bill  of  coat^  notr 
withstaiiding  that  the  several  appeUanta.  ap- 
peared by  different  attoineya^  Suj^eme  Ct,y 
1866,  Everaon  v.  Qehrman,  a  AJth^tW  iV., 
418. 

959.  Where  partaeajpi^tly  den^pror  answer, 
and  jointly  ai^coeed,  tbe^caianot  be  entitled  tp 
aeverid  billfi  ^  costa  on  appeal,  thongh  they 
employ  different  attoineya  on  the  appeid.  The 
manner  in  which  9i^yeni  defendants  anawer  or 
demur  in  the  aame  aetion,  determinea  the  qnea- 
tion  aa  to  their  right  to  recover  aeparate  bil]# 
of  cQat#  againat  the  plainti^  ao  long  ba  they 
all  ancoeed  in  the  aotioQ.  Sa^reffie  Ci,^  1857^ 
"Wilbnr  e.  Wiltsey,  18  Mouf.  iVi,  ^^6. 

95€lir«peMi«grya4ppg:ateMapQ0«.  Where 
defenjdiintp  appear  by  tbe  same  attorn<Qr,  aa  a 
general  ride,  bat  one  bill  of  costa  ia  irflowed^ 
where  the  defence  ia  anbat^ntitfly  tke  flewe ; 
bnt  where  it  ia  neceaaary  to  Interpose  aeparate 
anawei^i  the  x:nle  ^honld  prevail  aa  formerly, 
when,  in  aneh  Qivsea^  th^  alrt^Qrney  was  aUowed 
for  iba  plea^  of  the  oo-defendanta.  Syprmnti 
Ot.y  ^p.  r.,  1868,  Walker  f>.  Rufisell,  nAbhiftU' 
iV.,  462,  noU;  8,  0.,  16  Hovi,  Ft,,  91. 

957.  In  a  creditor'a  aotioii^  the  debtor  ^d 
oreditora  who  were  made  defendants  with 
him,  answered  aeparately  by  the  sanie  attor- 
ney. Hddt,  that  they  were  entitled  to  aepar- 
ate billa  of  costa.    lb. 

956l  In  an  action  to  disaolve  a  copartner- 
fihip,  and  for  an  accounting,  the  defendanta 
appeared  by  the  same  attorney,  but  put  in 
aeparate  defences.  H^ld,  that  aeparate  de- 
fenoea  were  not  neceasary,  and  they  were  not 
entitled  to  aeparate  billa  of  costa.   N.  F.  Cam. 


PL,  Sp.  T,,  1869,  Hall  v.  Undo,  8  AXboM 
Ft.,  841. 

959.  Coats  in  fiayov  of  elwent  defendant 
In  an  action  on  the  caae  agjainat  J.  d?  W.,  J. 
left  the  St^te  pending  ih»  action;  W.  took 
charge  of  the  preparation  of  the  canae  for 
trial,  and  aubpcenaed  witnesses,  and  on  the 
trial,  judgment  was  r^dered  in  &vor  of  J., 
and  against  W. 

EM,  1.  T^  J.  was  entitled  to  a  ftiU  bill  of 
costs^  althongh  the  aame  aervioea  and  ezpenaaa 
inured  to  the  benefit  of  W.  [4  8eld.,  29 ;  6 
Id.,  649;  12  Wend.,  286;  ^0  Id.,  666,] 

2.  That  aa  de{i»ndant  inad^  affijdavit  tbat  the 
witnesses  subpcanfted  by  W.  were  equally  ne- 
oeaaary  for  J.,  their  foea  ahould  be  taxed  in 
W.'a  ooata,  Su^m^  Qt  (18681),  Brown  cl 
Bowen,  16  JSifw.  JV.,  (Mr4. 

6.  Bfitte9o/OoslMQlUn9edQWr). 

9160.  Q^l^Tlpifm  1.-  When  a^lowed^  ooata 
to  be  aa  follows :— 1.  To  plaintiff  for  all  proceed- 
inga  before  notice  of  trial  (including  Jndgment 
wkea  readeied).  In  an  notiDa  when  jnd^^aant, 
unoA  Mure  to  ai^wer,  may  be  bad  witkou^  ap- 
pucation  to  the  court,  |10 ;  where  judgment  can 
only  be  taken  on  application  to  the  court,  $16; 
and  $3  >br  neh  adiUkmal  d^mdmU  m  uAom  jnnMM 
tkO'  hmfe  bm»  9m>td,  [9iS9ept  ii^  foiwipaure  ac- 
tions, the  allowance  for  additional  defendanta  ia 
limited  to  ten  snch  defendanta,  and  in  other  caaea 
to  five.]*     Code  q^  JPiu,  §  807. 

961.  Appiioation  to  tfkb  ooort    Wk^^  * 

plaintiff  recovers  a  verdict  in  an  action  in 
iifhich,  in  case  of  no  defence,  application  to 
the  court  for  judgment  would  be  neoe^aary, 
he  is  entUled  to  $19  costs  for  all  prooeedingi 
before  notice  of  trial,  wheth,er  auy  application 
to  the  court  has,  in  fact,  been  made  for  judg- 
ment or  not  Supreme  Ot,^  Cfham^en^  1849, 
People  e.  Van  Dusen,  8  ffatfi.  iV.,  886 ;  8,  0., 
2  Code  Ry  7. 

969.  Whether  the  costs  of  a  plaintiff  for  all 
proceedings  before  notice  of  trial,  ajiall  be  |7 
or  $12,  depends  solely  upon  the  nature  of  the 
action.  If,  F.  Superior  Ct^  Ohamber$y  1866, 
Oandee  e.  Ogilvie,  6  Duer^  668. 

963.  The  question  as  to  which  sum  plaintiff 
is  entitied  to,  for  proceedings  before  notice  of 
trial,  depends  not  on  whether  the  pleadingi 


*  The  amendment  of  1857  oon^isted  in  snbati- 
tntmg  $10  for  $7,  $15  for  $12 ;  in  striking  oat  the 
words  '*  for  all  subeeqnent  prooeedinga  before  trial, 
$7,''  and  adding  the  provision  indioated  in  iteUc  m 
above.  The  amendment  of  1869  waa  the  additioa  of 
the  exoeption  etuted  within  the  brackets. 
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lie  enoh  as  to  render  applioation  to  the  court 
neoeesary,  bnt  on  wheliier  the  nattire  of  the 
action  is  sach  that  Jndgment,  in  case  of  fail- 
ure to  answer,  might  be  had  without  such  ap- 
plication. Bupreme  Ct.^  Chcmben^  1853,  Van 
Yalkenburgh  v.  Van  Schaick,  8  Haw.  iV.,  271 ; 
foDowed,  1865,  Pardee  «.  Schenck,  11  Id.,  500 ; 
oyermling  Lawrence  «.  Davis,  *l  Jd.^  854. 

964.  ITmieoeaaazy  parties  Under  subdi- 
vision 1  of  section  807  of  the  Code, — allowing 
to  the  plaintiff  costs  at  the  rate  of  $2  for  each 
additional  defendant  upon  whom  process  shall 
have  been  served, — ^the  plaintiff  is  not  entitled 
to  tax  that  item  for  any  defendants  who  are 
onneoeeaarily  made  parties, — e,  ^.,  defendants 
in  forebloeure  not  sought  to  be  made  person- 
ally liable,  and  who  prove  to  have  no  claim 
on  the  mortgaged  premises.  Supreme  Ct,^ 
Sjp,  T^  1869,  Case  «.  Price,  17  How,  Fr.,  848; 
8.O.,  9  AbhotU'Pr.,  111. 

965.  Upon  taxing  the  costs,  the  defendant 
presented  an  affidavit  that  certain  of  the  de- 
fendants were  not  proper  parties;  and  the 
plaintifT  presented  an  affidavit  that  none  were 
made  parties  but  those  who,  according  to  his 
best  information  and  belief,  and  the  search  of 
the  county  clerk,  appeared  to  have  claims 
upon  the  premises.  Held^  insufficient  to  en- 
title the  plaintiff  to  the  charge  of  two  dollars 
for  each  such  defendant.    Ib» 

966w  The  trustees  of  a  corporation  to  whom 
mortgaged  premises  have  been  conveyed,  are 
not  proper  parties  to  a  foreclosure  action 
within  this  rule,  unless,  by  the  terms  of  the 
conveyance,  an  estate  in  the  premises  was  vest- 
ed in  them.    lb. 

967.  —  snbdlTiaion  2.  To  defendant^  for  all 
proceedingB  before  notice  of  trial,  $10*  Cbd$  qf 
/^.,  §807,  snbd.  2. 

968.  Hfttaining  an  attorney  is  a  proceed- 
ing in  a  cause,  within  section  807,  and  entitles 
a  defendant  to  costs.  [4  Hill,  166 ;  12  Wend., 
191.]  N.  Y.  Com.  Fl,  ap.  71, 1851,  Foster  v. 
Bowen,  1  Code  R,  N.  S.,  286. 

969.  Withdrawing  damnrrer.  Where,  on 
a  decision  overruling  a  demurrer  to  an  an- 
swer, leave  b  given  to  the  plaintiff  to  with- 
draw his  demurrer  on  payment  of  costs,  the 
defendant  can  only  have  costs  occasioned  by 
the  demurrer.  He  is  not  entitled  to  claim 
costs  before  notice  of  trial,  but,  under  section 


*  By  the  amendment  of  1867,  $10  was  substitiited 
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807,  as  amended  in  1857,  may  demand  costs 
for  subsequent  proceedings  before  trial,  to- 
gether with  a  trial-fee  for  the  issue  of  law. 
Supreme  Ot.^  Charnben^  1857,  Crary  «.  Nor- 
wood, 5  AhhoM  iV.,  219. 

970.  —  subdlTiaion  3.  To  either  partv,  for 
all  sabsequent  proceedings  before  trial,  $10.* 
a)<fe<2^Ph».,  §807,  Bubd.  8. 

971.  In  adjusting  the  plaintiff^s  costs,  on 
overruling  a  demurrer,  he  is  entitled  to  the 
fee  of  $7  ^  for  subsequent  proceedings  before 
trial,"  and  the  fee  of  $15  for  the  trial ;  but  he 
is  not  entitled  to  the  $12  given  ^^for  all  pro- 
ceedings before  notice  of  the  trial'*  H.  T. 
Superior  Ot.^  1851,  Anonymous,  8  Scmdf.^  756. 

972.  The  fee  of  $7,  for  proceedings  ^^  after 
notice  and  before  trial,"  is  part  of  the  costs  to 
which  plaintiff  is  entitled  under  an  order  set- 
ting aside  a  verdict  on  payment  of  costs  of 
the  circuit.  [Code,  §  807.]  Supreme  Ct.^  Sp. 
T.y  1851,  Mitchell  «.  Westervelt,  6  How.  Pr.^ 
265;  affirmed,  Gen.  T.  (1852?),  6  A,  811, 
noU;  K  T.  Superior  CU,  1852,  Dewey  e. 
Btewart,6/d.,465. 

973.  The  costs,  on  pottponinff  a  cause  at  the 
circuit,  cannot  exceed  $10,  besides  the  fees  of 
witneases.  [Code,  §  814.]  Supreme  Ct.^  Sp. 
r.,  1852,  Noxon  «.  Bentley,  %How.  Pr.,  418; 
Jackson  v.  McBumey,  6  /i.,  408. 

974.  Not  chargeabla  before  noUoa  The 
sum  allowed  ^^for  all  subsequent  proceedings 
before  trial,"  is  not  chargeable  till  the  cause 
has  been  noticed  for  trial.  Supreme  Ct.^  Sp. 
71,  1850,  Morrison  «.  Ide,  4  How.  Pr.,  804; 
8.  C,  8  Code  R,  27. 

975.  Not  twice  chargeable.  The  sum  al- 
lowed ^^  for  all  subsequent  proceedings  before 
trial"  {Code^  %  807,  subd.  2),  Lb  for  all  services 
after  the  first  notice,  and  before  atbual  1/ridL 
If  the  cause  is  necessarily  noticed  for  trial 
more  than  once,  the  only  compensation  to 
which  the  party  is  entitled  is  given  by  subdi- 
vision 8.  Supreme  Ct.y  Chambere^  1852,  Per- 
ry e.  Livingston,  6  How.  iV.,  404. 

976.  —  sabdivlalo&  4.  To  either,  for  trial 
of  an  issue  of  laW|  $16,— of  fact,  $20.  Obde(/Fro., 
§  807,  subd.  4,  as  amended,  1857. 

977.  What  is  a  triaL  Where  the  judge  at 
a  trial,  reserves  for  further  consideration  the 
question  of  law  arising  upon  the  trial  or  ver- 
dict, and  they  are  subsequently  disposed  of  at 


•  By  the  amendment  of  1857,  $10 1 
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the  special  term,  the  successful  party  is  enti- 
tled to  the  fee  for  the  trial  of  an  issue  at  law, 
and  this,  although  the  cause  was  not  placed 
on  the  calendar,  and  was  heard  on  Uie  minutes 
of  the  clerk,  without  any  case  or  bill  of  excep- 
tions. K  Y.  Su2)erior  Ct.^  1850,  Waterbury 
t.  Westervelt,  8  Saridf,,  749. 

978.  On  dismissijig  complaint.  Where 
the  plaintiff  in  an  action  at  issue,  fails  to  ap- 
pear when  the  cause  is  called  upon  the  calen- 
dar, and  the  defendant  takes  an  order  that  the 
complaint  be  dismissed,  there  is  a  disposition 
of  the  cause,  which  is  equivalent  to  a  trial  for 
the  purposes  of  cost**.  Supreme  Ct,,  Sp.  T. 
(1849?),  Dodd  «.  Curry,  4  How.  iV.,  128. 

979.  An  application  for  judgment  on  ac- 
count of  the  frivolousness  of  an  answer  under 
section  247,  is  not  a  trial ;  and  the  plaintiff 
are  only  entitled,  under  §807  of  the  Oode,  to 
the  twelve  dollars  costs  mentioned  in  the 
fi^^t  subdivision  of  the  section.  Supreme  Ct,^ 
Ch4imbers^  1851,  Gould  v.  Carpenter,  7  How. 
Pr.,  97. 

980.  The  plaintiff  may  also  have  costs  of 
the  motion,  whether  it  was  made  in  court  or 
at  chambers.    lb. 

981.  Where,  upon  Judgment  for  plaintiff,  on 
demurrer,  leave  to  answer  is  granted,  upon 
payment  of  the  costs  of  the  demurrer,  the 
costs  intended  are  as  upon  a  motion.  Supreme 
Gt.^  Chcmberi,  1855,  Roberts  «.  Clark,  10 
How.  Pr.^  461. 

982.  A  motion  for  judgment  on  a  demurrer 
as  frivoloQS,  heard  by  a  Jostice  out  of  court, 
or  presiding  at  special  term,  is  a  trial  of  an 
issue  of  law,  and  his  determination  is  ^'  a  Judg- 
ment, a  final  determination  of  the  rights  of 
the  parties  in  the  action,''  and  the  previuling 
party  is  entitled  to  costs  of  trial  of  an  issue. 
Supreme  Ot,  L  Ditt^  Sp,  7!,  1858,  Roberts  9. 
Morrison,  7  How.  Pr.,  896.  To  the  same  efi^ct 
is  Lawrence  «.  Davis,  7(2.,  854. 

983.  An  application  to  a  judge  for  Judg- 
ment ux)on  a  demurrer,  as  frivolous,  is  not  a 
trial  of  an  issue  at  law.  And  the  successful 
party  is  not. entitled  to  charge  in  his  bill  of 
co^ts  the  fee  for  the  trial  of  an  issue  of  law, 
nor  any  other  item,  as  upon  a  trial.  Supreme 
Ct.,  VII.  DUt.,  1855,  Rochester  City  Bank  e. 
Rapelje,  12  How.  Pr.,  26 ;  VI.  DUL,  Cfhamhere, 
1856,  Marquisee  v.  Brigham,  7(2.,  899. 

984.  In  a  suit  for  an  accounting,  a  fee  for 
the  trial  of  issues  of  law,  is  taxable  on  the 
cause  being  heard  on  the  special  term  calen- 


dar, and  disposed  of  bo  far  as  to  determine  that 
an  account  should  be  taken.  IT.  T.  Superior 
Ot.^  1852,  Wiggins  v.  Arkenbnrgh,  4  Sandf^ 
688. 

985.  In  an  equity  suit  where  there  are  is- 
sues of  fact,  and,  on  the  reference  of  the 
cause,  the  referee  determines  those  questioos, 
but  the  points  of  law  are  reserved, — the  pre- 
vailing party  is  entitled  only  to  a  fee  of  $15  for 
the  trial  of  issues  of  fact.    lb. 

986.  On  a  motion  for  a  rehearing  in  such  a 
case,  before  the  general  term,  a  fee  for  the 
trial  of  issues  of  law  is  taxable.    lb, 

987.  The  plaintiff  is  entitled  to  charge  a  trial- 
fee  of  $15,  for  arguing  a  motion  for  new  trial  at 
special  term,  on  a  case  made  by  the  defendant 
[8  How,  Pr.,  1,  5.]  Supreme  Ct.,  Circuity  1858, 
Hager  «.  Danforth,  8  How,  Pr.,  448. 

988.  An  argument  of  a  motion  for  a  new 
trial  on  a  case,  at  spedal  term,  is  neither  an. 
issue  of  law  or  of  fact,  and  only  $10  coats,  in 
the  discretion  of  the  court,  can  be  allowed, 
besides  $10,  under  subd.  8,  §  807,  of  the  Oode, 
for  every  circuit  or  term  at  which  the  cause  ia 
necessarily  on  the  calendar,  excluding  that  at 
which  it  is  tried  or  heard.  Supreme  Ot,^  1854, 
Moore  v.  Oookroft,  9  How.  Pr.,  479. 

989.  Where  defendant  fails  to  appear,  and 
a  reference  and  proofs  are  neoeesary,  plaintifib 
can  have  no  trial-fee,  for  there  is  no  issue. 
Supreme  Ot.,  Sp.  T,,  1855,  Chapman  «•  Lemon, 
11  How.  Pr.,  285. 

990.  Where  a  complaint  ia  dismiased  on  the. 
trial  instead  of  on  special  motion,  the  defend- 
ant is  entitled  to  a  trial-fee.  Supreme  Ot.y  Sp. 
T.,  1856,  Shannon  v.  Brower,  2  AUotW  Pr., 
877. 

991.  On  a  motion  for  a  new  trial,  founded 
on  a  case  or  bill  of  exceptiona,  the  sncoessful 
party  is  entitled  to  the  same  costs  as  on  the 
trial  of  an  issue  of  law,  and  a  sucoessftil  party 
on  an  appeal  from  the  order  made  on  such 
motion  was,  by  {  807  of  the  Oode  of  1851,  en- 
titled to  costs  of  appeal.  Supreme  Ot,  Cham- 
ber$,  1852,  Ellsworth  «.  Gooding,  8  How, 
Pr.,  1. 

99Z  But  otherwise,  after  the  amendment  of 
1852.    Van  Schaick  f>.  Winne,  8  How.  Pr.,  6. 

993.  The  argument  of  a  demurrer  ia  a  trial 
of  an  issue  of  law ;  so,  also,  is  the  argument  of 
an  appeal  from  an  order  sustaining  or  over- 
ruling a  demurrer.  The  suooesafid  party  is 
entitled  to  a  trial-fee  in  each  of  such  oases.  Su' 
preme  Ct.,  Sp.  T.,  1858,  Van  Schaick  «.  Winne, 
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8  How,  Pr.,  6 ;  1865,  Sutherland  r.  Tyler,  11 
Id.,  251. 

994.  Section  815  of  the  Code,  providing 
that  ^^  costs  may  be  allowed  on  a  motion,  in 
the  discretion  of  the  conrt  not  exceeding  ten 
dollars,"  is  a  substitute  for  Rule  93  of  1847, 
and  is  applicable  to  non-enumerated  motions 
alone.  [5  How.  Pr.,  875;  6  Id.,  275.]  It 
does  not  apply  to  a  motion  for  a  new  trial 
founded  on  a  case  or  bill  of  exceptions ;  such 
a  motion  carries  costs,  if  an  issue  of  law.  ^S^ 
preme  Ct.^  Chamher$,  1852,  Ellsworth  v.  Good- 
ing, 8  Sow,  iV.,  1. 

995i  On  motion  for  a  new  trial,  costs  as  on 
a  motion,  and  not  as  on  a  trial,  are  to  be  al- 
lowed. Supreme  Ct,,  8p.  7!,  1855,  Potsdam 
&  Watertown  R.  R.  Oo.  v,  Jacobs,  10  Bow. 
Jhr.,  463 ;  disapproving  Ellsworth  «.  Gooding, 
.  8  Id.,  1. 

996.  Under  section  249  of  the  Code,  and 
section  807,  as  amended  in  1851,  an  appeal 
from  the  decision  of  the  court  upon  a  demur- 
rer, is  an  appeal  from  an  order  on  an  enu- 
merated motion,  and  the  party  prevailing  is 
entitled  to  the  full  costs  of  appeal.  ^.  F. 
Com.  Fl,  1852,  Richards  v.  Oook,  1  R  D. 
Smith,  886. 

997.  A  demurrer  raises  an  issue  of  law,  the 
exanunation  of  which,  whether  at  term  or  in 
chambers,  is  a  trial  [Oode  of  Pro.,  §§  252,  258, 
247],  and  the  decision  made  is  the  final  deter- 
mination of  the  rights  of  parties,  which  con- 
stitutes a  judgment  [§  245],  so  that  the  plain- 
tiff is  entitled  thereon  to  costs,  before  trial,  for 
trial  and  fee  of  derk  for  entering  judgment, 
and  this,  though  his  notice  of  motion  asked 
for  costs  of  nlotion  only.  Supreme  Ct.,  Sp.  T., 
1863,  Roberts  f>.  Morrison,  7  How,  Fr.,  896. 

998.  Costs  of  demurrer  are :  for  proceed- 
ings before  notice  of  trial;  subsequent  pro- 
ceedings before  trial,  and  trial  of  the  issue  of 
law.  Supreme  Ot.,  Sp.  71,  1851,  Collomb  t>. 
Caldwell,  1  Code  R,,  K  S.,  41 ;  S.  C,  6  How. 
Pr.,  386. 

999.  lb  a  cause  pending  before  the  passage 
of  the  act  of  1855  {LmD9,  54,  ch.  44),  author- 
izing a  demurrer  to  an  answer  in  all  cases  for 
insufficiency,  the  plaintiff  demurred  to  part  of 
an  answer  which  did  not  contain  a  counter- 
claim, and  the  demurrer  was  sustained. 

Held,  on  taxation  of  costs  on  final  judgment 
in  the  action,  that  the  weight  of  authority  be- 
ing that  the  demurrer  was  not  authorized,  it 
must  be  deemed  a  nullity,  and  there  could  be 


no  costs  for  trying  it.    Supreme  Ct,,  Sp.  T., 
1867,  Sleight «.  Hauoox,  4  AhboM  Pr.,  245. 

1000.  Where  a  controversy  is  submitted 
without  action,  under  §  872  of  the  Code  ef 
Procedure,  and  judgment  is  rendered  thereon, 
at  a  general  term,  in  favor  of  the  defendant, 
he  is  not  entitled  to  costs  for  any  proceedings 
before  notice  of  trial,  nor  to  a  fee  of  $15  before 
argument,  nor  to  a  fee  of  $30  for  argument. 

^He  may  be  allowed  a  trial-fee  of  $12.  The 
^hearing  at  a  general  term  is,  in  effect,  a  trial 
of  the  issues  of  law  arising  upon  the  admitted 
facts.  IT.  Y.  Superior  Ct.,  Chambers,  1854^ 
Neilson  v.  Mutual  Ins.  Co.,  8  Duer,  688. 

1001.  A  motion  for  a  new  trial,  on  the 
ground  that  the  verdict  is  against  evidence, 
raises  an  issue  of  fact  Tke  party  taking  costs 
is  entitled  to  $10  term-fee,  for  every  term  at 
which  the  case  is  necessarily  on  the  calendar 
and^  not  reached,  or  postponed,  exclusive  of 
tliat  at  which  it  is  heard,  and  $12  trial-fee. 
[8  Sandf.,  749;  4  Id.,  688;  1  Duer,  642;  8 
How.  Pr.,  1,  448.]  iV^.  Y.  Superior  Ct.,  1855, 
Mechanics^  Banking  Assoc,  v.  Eliersted,  10 
How.  Pr.,  400. 

1002.  In  an  action  on  a  note  the  deifendant 
denied  nothing  stated  in  the  complaint,  but 
stated  a  counter-claim,  to  which  plaintiff  served 
no  reply,  but  had  judgment  on  the  pleadings 
for  the  difference. 

Held,  1.  That  plaintiff  was  entitled  to  $12 
costs  before  notice  of  trial. 

2.  That  the  plaintiff  was  not  entitled  to  a 
trial-fee.  There  was  no  issue,  for  nothing 
alleged  by  one  party  on  either  side,  was  con- 
troverted by  the  other ;  and  there  could  there- 
fore be  no  trial. 

3.  That  the  plaintiff  was  not  entitled  to  $7, 
for  proceedings  subsequent  to  notice  of  the 
trial.  As  there  could  be  no  trial,  no  notice  of 
trial  could  properly  be  givea.  Supreme  Ct*, 
Chcmbers,  1855,  Pardee  o.  Schenck,  11  How. 
Pr.,  500. 

1003.  In  a  creditor's  action,  brought  against 
a  judgment-debtor  and  fourteen  other  persons, 
his  grantees,  and  seeking  to  set  aside  his  con- 
veyances to  them,  various  of  the  defendants 
appeared  by  different  attorneys.  Six  demur- 
rers to  the  whole  complaint  were  put  in,  all 
presenting  substantially  the  same  objections. 
Three  of  the  demurrers  were  put  in  by  one 
attorney,  who  appeared  for  each  of  the  three 
demurrants.  Other  defendants,  appearing  by 
two  separate  attorneys,  moved  that  the  com- 
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plaint  be  made  more  definite  and  certain.  At 
special  term,  npon  both  motions,  one  order 
was  made  that  the  complaint  be  amended; 
npon  all  the  demurrers  one  "order^'  (as  it  was 
termed  in  the  notice  of  appeal)  was  made, 
directing  Judgment  for  the  demurrants.  The 
plaintiff  appealed  to  the  general  term,  where 
the  orders  were  reversed,  and  leave  given  to 
the  defendants  to  answer,  on  payment  of  costs. 
The  plaintiff  claimed  costs  as  on  appeal  from 
a  judgment,  and  separate  bills  against  the 
separate  demurrants. 

ffeld^  1.  That  plaintiffs  were  entitled  to  all 
the  disbursements  incurred  in  consequence  of 
the  numerous  appearances  put  in;  also,  the 
expense  of  printing  the  case  and  points  on  the 
appeal ;  but  only  a  single  bill  of  costs  against 
all  of  the  demurrants.  [2  Abbotts'  Pr.,  418 ; 
18  How.  Pr.,  81 ;  5  Id.,  188.] 

2.  That  the  costs  to  be  recovered  were  not 
costs  of  motion,  nor  costs  of  argument,  Ac., 
under  subdivision  5,  of  section  807 ;  but  costs 
of  an  issue  of  law,  with  the  proper  term-fees, 
and  $10,  under  subdivision  8,  of  section  807, 
for  aJl  proceedings  subsequent  to  notice  of 
trial  and  before  trial ;  the  notice  of  argument 
being,  in  effect,  a  notice  of  trial. 

8.  That  the  plaintifEs  were  not  concerned 
with  any  apportionment  of  the  bill  between 
the  defendants.  The  whole  must  be  paid 
before  any  one  would  be  entitied  to  answer. 
Supreme  Ot.y  1867,  Phipps  «.  Van  Oott,  16 
Mine,  Pr.,  110. 

1004.  SubdlTlBlon  5.  To  either  party  on 
appeal,  except  to  the  Court  of  Appeals,  and  ex- 
cept in  the  oases  mentioned  in  §  849,  before  argu- 
ment, $16 ;  for  aigument,  $80 ;  and  the  atmu  eoeU 
to  eUhar  varty  h^ort  argumenA  and  for  argumaii  [on 
application  for  Indgment,  upon  special  verdict, 
or  on  verdict  subject  to  the  opinion  of  the  court, 
as  for  a  new  trial  on  a  case  made,  andj  in  eoMt 
[where  exceptions  are]  ordered  to  U  heard  m  ihefiret 
instanei  at  giieral  term^  under  §  265.  Oode  qf  Pro., 
§  807,  subd.  6.0 

1005.  The  provisions  of  the  Ck>de  which 
relate  to  costs  on  appeals,  are  applicable  to 

•  Sabdivision  6  (subd.  6,  in  Code  of  1862)  was 
amended  in  1862  by  the  addition  of  the  elaiue,  *'  in 
the  cases  mentioned  in  %  849,"  which  was  substi- 
tated  for  the  words,  "  from  an  order  granting  or  de- 
nying a  non-enamerated  motion,*'  which  words,  by 
the  amendment  of  1861,  bad  been  sabetitated  for 
tiie  words,  ^  in  oases  other  Uian  thoee  mentioned  in 
S  849."  It  was  farther  amended  in  1867,  by  the  ad- 
dition of  the  words  in  UaUc;  and  in  1858,  by  the 
addition  of  the  words  indoeed  in  brackets. 


appeals  in  special  proceedings,  as  well  as  to 
those  taken  in  civil  actions.  N",  T.  Superior 
Ot.  (1866?),  People  «,  Sturtevant,  8  Duer, 
616. 

1006.  On  an  appeal  from  an  order  at  cham- 
bers to  the  general  term,  the  proper  costs  are 
$46,  besides  disbursements.  [§{  200,  262.] 
N.  T.  Superior  Ot.  (1840?),  Nicholson  «.  Dun- 
ham, 1  Code  jS.,  110. 

1007.  In  entering  Judgment  in  the  court 
below,  upon  remittitur  from  the  Oourt  of  Ap- 
peals, the  costs  of  the  appeal  should  be  ad- 
justed by  the  clerk  of  the  court  below,  and 
inserted  in  the  entry  of  judgment  in  that 
court.  N,  F.  Superior  Ct.,  Sp,  7!,  1864,  Union 
India  Rubber  Oo.  o.  Babcock,  1  AhboM  Pr,, 
262;  S.  0.,  4  i>u^,  620. 

1008.  In  an  action  for  chattels,  the  defend- 
ant obtained  judgment  for  the  value  of  the 
property,  and  for  damages  for  taking  and  de- 
taining it,  and  for  costs.  The  plaintiff  appeal- 
ed, and  the  court,  at  general  term,  held  that 
the  defendant  was  entitied  to  recover  damages 
and  costs,  but  not  the  value  of  the  property  ; 
and  the  judgment  was  reversed,  providing, 
however,  that  it  might  stand,  on  condition 
that  the  defendant  would  stipulate  to  collect 
only  the  damages  mentioned  in  the  Judgment, 
and  the  oosts. 

PMd,  that  under  the  stipulation  the  defend- 
ant could  not  have  costs  of  the  appeal  It 
was  evidentiy  intended  that  the  defendant,  if 
he  would  take  the  benefit  of  the  condition  ia 
the  rule,  should  waive  his  right  to  any  other 
costs  than  those  embraoed  in  the  Judgment 
appealed  from.  Supreme  Ct.,  Sp,  T.,  1857» 
livard  «.  Morris,  16  Mow,  Pr,,  276. 

1009.  "Where  a  verdict  is  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  at 
general  term,  on  the  questions  of  law,  the 
oosts  at  the  general  term  are  merely  for  a  trial 
of  issues  of  law ;  it  is  not  the  case  of  an  ap- 
peal H.  F.  Superior  Ot,,  1862,  Roosevelt  e. 
Brown,  1  Duer,  642. 

1010.  On  the  trial  at  a  circuit,  a,  verdict 
was  directed  for  the  plaintiff,  subject  to  the 
opinion  of  the  court,  at  general  term.  A  case 
was  then  made  and  argued,  and  Judgment  or- 
dered for  the  plaintiff  with  oosts.  Meld,  that 
the  plaintiff  was  entitied  to  a  trial-fee,  as  in 
case  of  a  trial  of  an  issue  of  law,  besides  his 
disbursements.  Supreme  Ot.,  S^,  T.,  1854, 
Wilcox  «.  Ourtiss,  10  Mow,  Pr,,  01. 

lOU.  On  a  case  heard  at  general  term  in 


COSTS. 


Oofti  in  Civil  Aetioiu  (under  the  Oode  of  Pxoeeftue)  ;-Batet  of  Oorti  allowed  (I  807). 


the  first  instanoe,  costs  of  an  appeal  ahoold 
not  be  allowed,  bat  only  oosts  o(  motion  and 
disbursements.  Supreme  dt.y  Sp,  71,  1852, 
Pellows  «.  Sheridan,  6  Haw.  iV.,  419. 

1012.  A  decision  sostaining  a  demurrer 
taken  to  a  part  only  of  a  pleading,  is  an  order, 
not  a  judgment,  and  on  appeal  from  snoh  or* 
der  to  the  general  term,  the  costs  are  limited 
to  |10,  by  section  807,  snbd.  6,  as  amended  in 
186S.  N.  F.  Superior  Ot.^  1852,  Dninmiond 
f.  Hoflson,  1  DueTy  688 ;   S.  C,  8  How,  iV., 

1013.  The  diamJHsal  of  a  complaint,  on  mo- 
tion^ for  neglect  to  bring  to  trial,  is  a  judg- 
ment, entitling  the  defendant  to  costs  of  judg- 
ment. But  where  such  defendant  had  not 
Qodced  the  cause  for  trial,  nor  put  it  on  the 
eaiendar,  he  is  not  entitled  to  fee  for  proceed- 
iags  after  notice  and  before  trial,  nor  to  term- 
ftes,  although  other  defendants  had  noticed 
the  cause  and  put  it  on  the  calendar.  Nor  is 
lach  motion  a  trial  so  as  to  entitle  defendant 
to  trial-fees.  Supreme  Ct,^  Sp.  71, 1858,  TiUs- 
paogh  «.  Dick,  8  ffoto,  iV.,  88. 

1014.  Upon  an  appeal  from  a  judgment  to 
tlie  general  term,  the  party  prevailing  is  enti- 
tled to  costs  of  the  appeal,  notwithstanding 
the  proTisions  of  the  last  clause  of  subdivision 
6  of  section  807  of  the  Code  of  1849,  which 
miBt  be  rejected  as  repugnant  Supreme  Ot.y 
Sp.  r.,  1849,  Wilson  v.  Allen,  4  Mow,  Pr,^  54; 
6.  C  2  Cade  R,  26;  8.  0.,  7  K  Y.  Leg.  Ob$., 
286;  liyingston  v.  Miller,  4  ffow.  iV.,  42. 

1015L  On  appeal  to  the  general  term,  from 
a  judgment  at  the  special  term,  the  costs  to  be 
aDowed  are  those  expressed  in  subdivision  6  of 
section  807  of  the  Oode  of  Procedure.  j^T.  Y. 
Superior  Ct.^  1849,  Smith  v.  Lynes,  2  Sandf,^ 
788. 

1016L  Where  the  point  upon  which  the 
general  term  reversed  tt  judgment  was  one 
which  might  have  been  taken  by  demurrer, 
but  was  for  the  first  time  taken  on  appeal 
from  judgment  at  special  term,  neither  party 
was  allowed  oosts  on  the  reversal  Toungs  v, 
WilBon,24&r5.,510. 

1017.  A  respondent  who  might  have  had 
the  appeal  dismissed  on  motion,  will  not  be 
allowed  costs  on  its  dismissal  at  the  hearing. 
Supremo    Ot.^  1868,  Williams  d.   Fitch,  15 

1018L  SobdlTisioii  6.  To  either  party,  on 
appeal  to  Court  of  Appeals,  before  argument,  $26 ; 
for  argument,  $50 ;  [and  when  a  judgment  is  af- 
finned,  the  court  may  award  damages  for  the  de- 


lay, not  exceeding  10  per  cent,  upon  the  amoxmt 
of  the  judgment].*    Oode  qf  Prc^  §  807,  subd.  6. 

1019.  Where  an  appeal  from  a  judgment  to 
the  Oonrt  of  Appeak  is  dismissed  with  costs, 
for  want  of  prosecution,  the  respondent  is  en- 
titled to  t25,  with  disbursements.  Where  an 
appeal  is  dismissed  with  costs,  on  motion  (the 
cause  not  having  been  argued  on  the  merits, 
or  dismissed  on  being  called  on  the  calendar), 
the  appellant  is  not  entitled  to  the  fee  of  $50 
for  argument,  prescribed  by  the  Oode,  nor  to 
the  term-fee  given  for  attending  when  the 
cause  is  not  reached,  the  suit  being  dismissed 
at  the  first  term.  N.  Y.  Superior  Ot.y  1850, 
Kanouse  «.  Martin,  2  Sandf.^  789. 

1020.  Where,  after  argument  upon  the  mer- 
its, in  the  Gourt  of  Appeals,  an  appeal  was 
dismissed  with  costs, — Eeld^  that  the  respond- 
ent was  entitled  to  general  costs,  not  merely 
costs  of  the  motion  to  dismiss.  Supreme  (7t., 
Ohamibere^  1854,  Webb  «.  Norton,  10  How, 
iV.,  117. 

1021.  Under  an  order  of  the  Oourt  of  Ap- 
peals, dismissing  an  appeal  from  an  order, 
^*  with  costs,"  not  fijdng  the  amount, — ^the  pre- 
vailing party  is  entitled  to  $25  costs,  and  his 
disbursements.  [Code,  §  807.]  Supreme  Ot,^ 
Chambers^  1858,  Peterson  v.  Dickel,  8  AhboM 
iV.,  259. 

102Z  Interest  as  damages.  The  remitti- 
tur from  the  Oourt  of  Appeals  gave  the  pre- 
vailing party  costs  of  the  appeal,  and  interest 
on  the  amount  of  the  judgment*  below,  ^^by 
way  of  damages  for  the  delay  and  vexation 
caused  by  the  appeal."  Meld,  that  he  was  not 
entitled  to  recover  any  thing  in  addition  to 
the  interest  taxable  by  law  on  all  judgments. 
This  form  of  remittitur  was  adopted  before 
interest  was  allowed  on  judgments,  and  is  not 
appropriate  for  an  assessment  of  damages  un- 
der 2  Bev.  Stat,  '618,  {§  82,  85.  IT.  Y,  Supe- 
rior Ct,y  1851,  Hoard  «.  Gamer,  4  Sa/fidf*^ 
677. 

1023.  Revenal  with  oosts.  A  judgment 
for  the  plaintiff  with  costs,  in  an  equity  suit, 
was  reversed  at  the  general  term,  and  the 
Oourt  of  Appeals  reversed  the  latter  and  af- 
firmed the  former  judgment,  '^with  oosts." 
Held^  that  as  it  was  the  settled  practice  of 
the  Oourt  of  Appeals  to  give  no  costs  of  their 
own  court  on  such  reversal,  the  order  should 
be  construed  to  mean  costs  of  the  proceedings 


*  The  amendment  of  1858  y 
words  within  the  brackets. 
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in  the  court  whose  judgment  was  reversed — 
t.  0.,  the  general  term.  2^,  T.  Superior  Ot.^ 
1852,  Bogardos  «.  Rosendale  Manufacturing 
Co.,  1  Du^,  692. 

1024.  Five  per  cent  damnges  for  delay  on 
appeal,  allowed  by  the  Oourt  of  Appeals  un 
der  special  circumstances.    Day  «,  Roth,  18 
N.  7.  (4  8mith\  448. 

1025.  If,  on  dismissal  of  appeal  and  remit- 
ting the  cause,  the  respondent  charges  too 
much  costs  of  the  appeal,  the  remedy  is  by 
motion  in  the  court  below.  Ot,  o/AppealSy 
1860,  Dresser  «.  Brooks,  2  JT.  F.  (2  Comat.), 
659. 

1026.  Bubdlvlsioii  7.  To  either  party,  for 
every  drcait  or  term,  not  exceeding  five  drcuits, 
and  five  special  and  five  general  terms,  at  which 
the  cause  is  necessarily  on  the  calendar,  and  is 
not  reached  or  postponed,  $10.  Oode  of  Fro,, 
§  307,  subd.  7.0 

1027.  T«nii-fiM^  aea  In  actions  necessa- 
rily on  the  calendar,  and  referred  at  the  cir- 
cuit, the  prevailing  party,  on  entering  judg- 
ment, is  entitled  to  $10  costs  of  the  circuit, 
besides  disbursements.  Suprmne  Ot,^  3p,  71 
(1849?),  Benton  «.  Sheldon,  1  Oode  Ry  184. 

102a  Where  only  the  plaintiff  notices  the 
cause  for  trial,  and  has  it  in  his  power  to  try, 
but  for  any  reason  does  not  choose  to  do  so, 
he  cannot  recover  the  costs  of  the  circuit. 
[6  Wend.,  662 ;  8  Id.,  806 ;  8  Den.,  269,  260 ; 
2  How.  Pr.,  149.]  Sfuprems  Ot.,  3p,  71, 1849, 
Whipple  «.  Williams,  4  Hovt,  Pr.,  28. 

1029.  Plaintiff  noticed  the  cause  for  argu- 
ment at  the  Albany  general  term  for  the  first 
Monday  of  March,  and  defendant  afterwards 
noticed  it  for  the  Saratoga  general  term  to  be 
held  on  the  same  day; — EM,  that  the  plain- 
tiff was  not  entitled  to  the  costs  for  both  of 
those  terms.  Supreme  Ctr,  Sp,  71, 1849,  Wil- 
son D.  Allen,  4  How.  Pr.,  64 ;  S.  0.,  2  Chde  R, 
26 ;  S.  0.,  7  IT.  Y.  Leg.  OU,  286. 

1030.  An  appellant  whose  appeal  is  dis- 
missed on  the  ground  that  such  an  appeal 
would  not  lie,  cannot  object  that  the  cause 
was  not  necessarily  on  the  calendar.  Supreme 
Ct,  Sp.  T.,  1860,  Eckerson  «.  Spoor,  4  How. 
Pr.,  861 ;  S.  0.,  8  Gode  R.,  70. 


*  The  amendment  of  1867  conaiflted  in  striking  out 
the  wordA,  **  exolnding  that  at  vhioh  it  is  tried  or 
heard"  after  "  postponed ;"  and  inaertldg  the  words, 
**  not  exceeding  three"  after  "  ciroait  or  term,"  whioh 
waa  again  amended  in  1858,  by  aubstitating  the  word 
**flve"  for  "three.'* 


1031.  The  term  at  which  an  appeal  is  dis- 
missed, is  not  a  term  at  which  it  is  "not 
reached  or  i^  postponed,*^  and  the  respondent 
is  not  entitled  to  a  term-fee  therefor.    Ih. 

103Z  The  provision  of  the  Oode  [§  808], 
that  "  ten  dollars  shall  be  allowed  to  the  pre- 
vailing party,  by  way  of  indemnity  for  his  ex- 
penses, for  every  circuit  at  which  the  cause  is 
necessarily  on  the  calendar  and  not  reached, 
or  is  postponed,^'  does  not  apply  to  cases  in 
which  the  cause  was  postponed  at  the  request, 
and  for  the  accommodation,  of  the  prevailing 
party.  Supreme  Ot.,  Sp,  T.,  1860,  Hinman  v, 
Bergen,  8  Oode  R,  226 ;  8. 0.,  6  How.  Pr.,  245. 

1033.  The  prevailing  party  upon  a  reference 
cannot  tax  a  term-fee  of  flO  for  each  term  of 
the  court  that  may  have  elapsed  pending  the 
reference,  but  a  term-fee  may  be  taxed  for 
each  new  notice  of  hearing.  2^.  71  Oom.  PI., 
S^^.  T.,  1861,  Benton  e.  Bugnall,  1  Oode  R., 
K  S.,  229. 

1034.  There  can  be  no  right  to  term-feee, 
until  the  cause  is  actually  at  issue.  K.  T.  Su^ 
perior  Ot.,  Ohambere,  1856,  Livingston  u,  Yielle 
Montague  Zinc  Mining  Co.,  2  Ahbotte^  Pr.,  255. 

1035.  Alter  order  of  referenoe.  Term-fees 
cannot  be  allowed  for  terms  which  occur  be- 
tween the  order  of  reference  and  the  trial  by 
the  referee.  After  referenoe  ordered,  the  cause 
is  not  properly  on  the  calendar.  IT.  Y.  Supe- 
rior Ot,  1852,  Anonymous,  1  Duer,  661. 

1036.  The  provision  of  §  807,— f^ving  $10 
to  the  successftil  party  for  a  circuit  or  term  at 
which  the  cause  was  on  the  calendar,— does 
not  apply  to  a  reference.  H.  Y.  Superior  Ot.^ 
1852,  Anonymous,  1  Duer,  696;  S.  C,  ^How. 
Pr.,  82.  ^ 

1037.  A  defendant  who  has  received  a  no- 
tice from  the  plaintiff^s  attorney  that  the 
plaintiff  has  left  the  State,  and  that  no  far- 
ther proceedings  will  be  taken  in  the  cause^ 
is  not  entitled  to  term-fees  for  subsequent 
terms.  He  should  move  for  disconti nuance 
or  dismissal.  IT.  Y.  Oom.  PI,  Sp.  T.,  1861, 
Jennings  «.  Fay,  1  Oode  R,  K  A,  281. 

1038.  Where  a  plaintiff  brings  on  his  cause 
at  the  trial-term,  and  on  motion  for  a  nonsuit 
is  permitted  to  withdraw  a  juror  and  move  to 
amend  his  complaint  on  payment  of  the  de- 
fendant's costs  of  the  term,  those  costs  include 
a  trial-fee  of  $12,  and  the  fee  of  $7  for  attor- 
ney's services  intermediate  the  notice  of  the 
trial  and  the  trial,  y.  Y  Superior  Ot.,  1852, 
Dewey  v.  Stewart,  6  Hou).  Pr.,  465. 
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1039.  A  c&use  snbiuitted  on  written  argn- 
meats,  upon  soggeetion  of  the  court,  to  an- 
other judge,  ifl  not  ^'  postponed,^'  witliin  the 
meening  of  the  statnte.  Bu^mM  Ot.^  Circuity 
185a,  Hager  «.  Danforth,  8  Haw,  Pr.^  448. 

1040L  Both  parties  noticed  the  canse  for 
tiuJ,  pot  it  on  the  calendar,  and  it  was  reached 
the  first  day  of  the  oircoit  and  called,  bat 
passed,  hecanse  the  counsel  were  both  en- 
gaged out  of  court.  Meld^  that  defendant 
was  entitled  to  $10  term-fee,  on  plaintiff's 
disoontinaing.  Supreme  Ct,^  Chaf/nbffrs^  1868, 
Forbes  «.  Locke,  8  E<w.  Fr,y  218. 

1041.  'Where  a  cause,  before  being  reached 
on  the  calendar  at  the  circuit,  is  referred  or 
postponed  by  stipulation  or  consent  of  the 
reqtective  attorneys,  the  successful  party  is 
eolitled  to  flO  ooets  for  that  circuit.  Supr&me 
Ct^  ap.  T^  1864,  Sipperly  v.  Warner,  9  iToto. 
?r^  382. 

2042.  A  canse  is  ^^  nectuarily^'*  on  the  cal- 
endar when,  being  ready  for  trial,  it  is  regu- 
larly put  there  by  the  party  noticing  it    lb. 

1043.  When  an  action  is  noticed  for  trial 
at  the  dronit,  and,  before  it  is  reached  upon 
the  caltfidar,  is  referred,  upon  motion  of  the 
par^  who  noticed  it,  and  against  the  objec- 
tion of  the  other  defendants,  an  allowance  of 
tlO  for  that  circuit  is  erroneous.  [Code, 
{807.]  Supreme  Gt.^  Ohamt^tn^  1862,  Perry  «. 
LiTiDgston,  6ir<H0.  iV.,  404;  approved,  1864, 
Sipperly  «.  Warner,  9  /<j.,  882. 

1044.  Where  a  case  was  set  down  for  a 
particiilar  day,  and  is  not  reached  on  that  or 
any  following  day  in  the  term,  the  prevailing 
par^  is  entitled  to  a  term-fee  under  section 
807  erf  the  Code.  N,  T.  Superior  CU^  Sp.  Z, 
1855,  Crmsby  v,  Babcock,  4  Duer,  680 ;  8.  C, 
2iL5io^Pr.,268. 

1045.  In  no  instance  can  a  term-fee  be 
charged  in  the  Con^mon  Pleas  as  costs  on  a 
demurrer,  while  the  whole  calendar  is  dis- 
posed of  at  every  term.  If  parties  do  not 
bring  their  cases  to  argimient,  they  lose  the 
costs  of  the  term.  If,  T,  Oom,  Pl,y  1866,  Hen- 
dricks 9.  Bonck,  2  AbbotW  Pr.,  860;  8.  C,  4 
R  D.  Smith,  461. 

1046.  A  stay  of  proceedings,  pending  the 
execution  of  a  commission  to  take  testimony, 
is  not  a  paetporument  of  the  cause  that  entities 
a  party  to  term-fees.  Supreme  Gt.,  Sp,  71, 1866, 
Shufclt «.  Power,  13  How.  iV.,  89. 

1047.  After  a  canse  had  been  two  terms 
upoD  the  calendar  on  the  plaintiff  ^s  notice,  he 


moved  out  of  court  on  a  five  days^  notice,  and 
obtained  judgment,  on  account  of  the  frivo- 
lousness  of  the  answer. 

Held,  that  he  could  not  tax  a  term-fee  for 
either  term,  because  he  was  not  at  liberty  to 
take  the  ground  that  it  was  necessarily  on  the 
calendar.  K.  7.  Superior  Ct,  1866,  Oandee 
e.  Ogilvie,  6  Duer,  668. 

1048.  The  defendants,  who  were  sued  as 
maker  and  indorser  respectively,  appeared  by 
different  attorneys  and  answered  separately ; 
after  the  action  was  noticed  for  the  term  and 
a  note  of  issue  filed,  but  before  the  term  com- 
menced, the  parties  settied,  the  defendants 
stipulating  to  pay  the  legal  costs  of  the  action. 
The  plaintiff's  attorney  was  not  notified  of 
this  until  afterwards. 

Held,  that  the  agreement  of  the  defendants 
contemplated  such  costs  as  the  plaintiff  would 
have  been  entitled  to  recover,  if  a  judgment 
had  been  entered  in  his  favor  at  the  time  of 
the  settiement  without  a  trial ;  that  only  one 
bill  of  costs  could  be  allowed^  and  that  that 
could  not  include  a  term-fee.  H.  T.  Superior 
at,,  1856,  Latham  «.  Bliss,  18  How.  Pr.,  416. 

1049.  A  reference,  ordered  upon  a  consent 
entered  into  after  the  circuit  has  commenced, 
is  a  postponement,  within  the  meaning  of 
section  807  of  the  Code,  as  it  stood  before 
the  amendment  of  1867,  and  the  prevailing 
party  is  entitied  to  tax  a  term-fee  for  such 
circuit.  Supreme  Ct,  Sp.  T.,  1867,  Fisher  «. 
Hunter,  15  How.  iV.,  166. 

1050.  The  attorneys,  by  stipulating  fairly 
to  let  term-fees  abide  the  event,  may  waive 
the  limit  fixed  by  the  statute  to  the  number 
of  term-fees  recoverable.  Supreme  Ct.,  1868, 
Emmons  «.  N.  Y.  <k  Erie  R.  R.  Co.,  17  How. 
Pr.,  490. 

1051.  The  cause  was  noticed  for  trial  by 
both  parties,  and  put  upon  the  circuit  calen- 
dar by  the  clerk,  and  on  Saturday,  previous  to  - 
the  Monday  on  which  the  circuit  commenced, 
the  pluntiff  discontinued. 

Held,  that  the  defendant  was  not  entitied 
to  costs  of  the  circuit.  If  the  facts  had  ap- 
peared to  the  clerk,  he  should  have  stricken 
the  cause  from  the  calendar ;  and  it  could  not, 
therefore,  be  deemed  necessarily  upon  the  cal- 
endar. Supreme  Ot.,  Sp.  T.,  1859,  Drew  v. 
Comstock,  17  How.  Pr.,  469. 

1052.  Where  on  application  of  the  defend- 
ant, the  cause  is  put  over  the  circuit  on  pay- 
ment of  $10,  under  section  814,  which  is  paid, 


COSTS. 


Oogti  in  CivU  Aotioas  (nnder  the  Code  of  Proeedtuf);~AdditionBl  AUowanoet  (SI  80$,  809). 


the  plaintiff,  on  recovering  a  verdict,  is  not 
entitled  to  a  tenn-fee  of  $10  for  such  term 
Supreme  Ot^  Sp,  71,  1854,  Trustees  of  Penn 
Yan  «.  Tuell,  9  JSbw.  Pr.,  400. 

1053.  Dower.  In  actions  hereafter  brought 
to  recover  dower,  before  admeasurement,  of  real 
property  aliened  by  the  husband,  plaintiff  has  no 
costs,  unless  the  dower  was  demanded  and  re- 
fused.o    Oode  qf  Pro.,  §  807,  as  amended,  1852. 

1054.  StipDlatioatotxy.  Where  the  plain- 
tiff,  in  8  suit  commenced  before  the  Oode, 
omitted  to  try  his  suit  when  called,  by  reason 
of  which  it  was  placed  at  the  bottom  of  the 
calendar  at  the  next  term,  and,  although  no- 
ticed, was  for  that  cause  not  reached  on  the 
calendar,  but  the  plaintiff  had  been  placed 
under  a  stipulation  to  try  the  cause  at  the 
last-mentioned  term, — Meld^  that  he  was  en- 
titled to  the  costs  of  that  term  as  costs  in  the 
cause.  K  F.  Superior  {7t.,  1852,  Poet «.  West- 
ervelt,  4  San^f,^  689. 

1055.  Transfer  from  one  ofll^nflur  to  cm- 
other.  Where  a  demurrer  is  noticed  for  the 
general  term,  and  placed  on  the  calendar,  is 
then  ordered  to  be  heard  at  the  special  term, 
and  is  placed  on  the  calendar  and  heard  at 
special  term  during  the  same  month  for  which 
it  was  so  noticed,  the  prevailing  party  cannot 
tax  a  fee  of  $10  for  the  general  term.  He  is 
entitled  only  to  the  fee  of  $15  for  the  argu- 
ment at  the  special  term.  ^.  Y,  Stiperiar  Ot,^ 
1851,  Oomstock  v.  Halleck,  4  3anc{f.,  671. 

1056.  After  amendment.  If,  after  a  first 
trial  on  original  pleadings,  a  second  trial  is 
had  on  amended  pleadings,  the  prevailing 
party  is  entitled  to  a  second  fee  for  proceed- 
ings before  notice  of  trial,  and  for  proceedings 
subsequent  to  notice  of  and  before  trial,  after 
service  of  amended  pleadings.  IT,  Y,  Supe- 
rior Ct^  J3^.  71, 1858,  Oonsiderant «.  Brisbane, 

I  Bono.,  644;  S.  0.,  7AhhotU'  iV.,  845,  note. 

1057.  On  amending,  after  decision  upon 
demurrer,  on  payment  of  costs,  the  successful 
party  is  entitled  to  charge  for  proceedings 
before  notice  of  trial.  K  Y.  Com,  PI,  1855, 
Hendricks  u.  Bouck,  2  AhbotW  Pr.^  360 ;  S: 
0.,  4  B.  D.  Smith,  461. 

105a  New  trial  What  costs  are  intended 
when  a  new  trial  is  granted  on  payment  of 
costs.     McQuade  v.  N.  Y.  &  Erie  R.  R.  Co., 

II  Eouf.  Pr.,  484. 


*  This  proviaion  was  added  by  the  amendments 
of  1858. 


7.  Additional  Allowcmees  (§§808,  809). 

1059.  Plaintifl^  on  recovery  of  judgment 
by  him  in  partition,  foreclosure,^ or  actions  in 
which  an  attachment  has  issued,  or  for  an  ad- 
judication on  a  written  instrument,  and  in  pro- 
ceedings to  compel  determination  of  claims  to 
real  property,  to  be  allowed  10  per  cent,  on  the 
recovery  for  any  amount  not  exceeding  $200 ; 
5  per  cent,  for  any  additional  amount  not  exceed- 
ing $400 ;  and  an  additional  sum  of  2  per  cent, 
for  any  additional  amount  not  exceeding  $1,000. 
Oode  of  Pro.,  §  808 ;  as  amended,  1857. 

1060.  PeroentEige,  how  to  be  computed. 
Oode  qf  Pro,f  §  809  ;  as  amended,  1857, 1858, 1859. 

1061.  In  difflcult  and  extraordinary  oaaem^ 
when  a  trial  has  been  had,  except  in  any  action 
or  proceeding  specified  in  section  808,  the  court 
has  power  further  to  allow  to  any  party  not  ex- 
ceeding 5  per  cent,  on  the  recovery  or  claim  or 
subject-matter.    lb.  * 

1062.  IhgeneraL  Allowance  to  be  refused 
in  doubtful  cases.  Gould  v,  Ohapin,  4  Bitno. 
iV.,  185;  S.  0.,  2  Oode  5.,  107. 

1063.  An  additional  allowance  can  only  be 
made  by  the  court  of  original  jurisdiction,  and 
in  reference  to  the  trial  in  that  court.  Ot.  qf 
Appeals^  1850,  Wolfe  «.  Yan  Noetrand,!-  2 
N.  Y.  (2  Comet),  570;  S.  0.,  4irw.  iV.,  208. 

1064.  A  motion  for  an  allowance,  where 
plaintiff  demanded  $800,  and  recovered  bbt 
$100,  on  a  balance  of  accounts,  was  denied. 
Fish  «.  Forrance,  5  Mow,  iV.,  817. 

1065.  That  Uie  limits  of  allowances  are 
fixed  for  the  benefit  of  the  xmsuccessfnl  party. 
Dresser  v.  Jennings,  8  Abbotte*  Pr.,  240. 

1066.  The  praottoe  in  the  Moond  dfta- 
trict^  in  relation  to  granting  allowances,  stated. 
Schwartz  «.  Poughkeepsie  Mutual  Fire  Ins. 
Oo.,  10  ^w.Pr.,  98. 

1067.  Defendants  who  have  aepazata 
ooetB.  Where  two  defendants  prevail  in  the 
action  upon  the  same  defence, — e,  ^.,  a  Judg* 
ment-creditor  and  a  constable  sued  for  a  levy, 
— ^but  by  reason  of  their  having  appeared  by 
different  attorneys,  and  put  in  separate  an- 
swers, have  gained  two  separate  bills  of  costs 
instead  of  one,  they  should  not  be  granted  an 
allowance.  Supreme  Ct.,  Sp,  71,  1854,  Mat- 
thewson  v,  Thompson,  9  How,  Pr.,  281. 

1068.  In  a  case  both  difficult  and  extraor- 


*  By  the  amendments  which  these  two  sectiona 
have  undergone  before  arriving  at  their  preaent 
form,  it  will  be  aeen  that  many  of  the  following  oaaea 
are  euperseded. 

t  The  Laws  of  1858  (ch.  806,  fill,  subd.  6,  q,  v., 
aupra^  1018)  authorize  the  Court  of  Appeals  to  give 
an  allowance. 
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dinarj,  where  it  did  not  seem  that  the  prose- 
cation  had  been  nnfiairlj  or  unreasonably  con- 
dacted,  and  where  the  defendants  nnneces- 
saiify,  though  not  for  the  sake  of  costs,  severed 
in  their  defences,  and  appeared  by  different 
attorneys,  their  motion  for  an  allowance  was 
denied  Supreme  Ct.^  Sp.  7*.,  1856,  Tillman  v. 
Powell,  18  Hme.  Pr^  117. 

liOCd.  BepeaL  In  an  action  for  the  re- 
eorery  of  money,  where  the  case  was  difficult, 
the  plaintiff  obtained  a  verdict  in  his  favor  at 
I  time  when  the  statute  provided  that  the 
plaintiff  ahoold  be  entitled  to  an  extra  allow- 
inee.  Heild^  that  he  was  entitled  thereto, 
although  the  order  granting  the  allowance 
tad  fixing  its  amount,  was  not  made  until 
after  that  provision  of  the  statute  had  been 
npealed.  X.  Y.  Com.  PI,  1868,  Cook  «.  K  Y. 
Floa&ig  Drj-Dook  Go.,  1  Eilt,  556. 

1070.  In  "What  actions.  An  allowance  can- 
sot  be  granted  in  an  action  brought  for  the 
9fk  pnrpofle  of  restraining  another  -action. 
Sepreme  Ct^  3p,  7*.,  1851,  Sprong  «.  Snyder, 
«J7(N9.  iV.,  11 ;  8.  P.,  Powers  «.  Waloott,  12 
/i,565. 

1071.  An  action  to  compel  specific  per- 
fbnnanoe  of  a  contract  for  the  sale  of  real 
estate,  is  not  a  proper  case  for  an  allowance. 
The  action  is  not  brought  to  recover  money 
or  property,  but  merely  for  equitable  relief. 
So^  a  ease  is  not  within  the  provisions  of 
leedon  808  of  the  Oode.  [6  How.  Pr.,  11.] 
Sftpreme  Gt^  Sp.  2*.,  1855,  Weeks  v.  South- 
wid:,  12  How.  Pr,,  170 ;  and  see  Osborne  «. 
Betts,  8  /<!,  81.  Oompare  Judd  «.  Young,  7 
/<L,  79;  TaUman  v.  Hollister,  9  Id,,  508. 

1072.  An  action  brought  by  the  attorney- 
general,  in  the  name  of  the  People,  pursuant 
to  a  resolution  of  the  Legislature,  to  test  ma- 
Borial  titles,  is  within  sections  808  and  809  of 
the  Oode,  and  an  extra  allowance  of  costs  may 
he  made  against  the  People,  upon  their  failure 
m  the  action.  Supreme  Ct,,  Sp.  71,  1851, 
People  9.  Clarke,  11  Barb.,  887;  affirmed, 
CL  of  AppeaU,  1853,  S.  C,  9  K  T.  (5  8eU.\ 
349. 

107aL  Under  section  808  of  the  Code,  an 
allowance  may  be  made,  in  a  proper  case, 
whether  the  action  be  legal  or  equitable,  or 
partly  legal  and  partly  equitable.  Supreme 
Ct.y  Sp.  r.,  1856,  Davis  v.  Glean,  145<w.  Pr., 
<10. 

1074;  An  action  "for  the  recovery  of 
aoney,^  as  those  words  are  used  in  section 


808  of  the  Oode,  is  an  action  in  which  the 
complaint  prays  for  a  judgment,  that  the 
plaintiff  recover  of  the  defendant  a  sum 
named.  If  it  prays  for  other  relief,  the  grant- 
ing of  which  is  essential  to  maintain  the  ac- 
tion,— e,g,,  such  relief  as  is  sought  in  a  cred- 
itor's action  to  reach  equitable  assets, — the 
action  is  not  one  for  the  recovery  of  money 
within  the  meaning  of  section  808,  although 
the  ultimate  end  sought  to  be  obtained  is  to 
realize  money.  K.  T.  Superior  Ot,,  1866, 
Buchanan  «.  Morrell,  18  Horn.  Pr,,  296. 

1075.  It  teems,  that  an  allowance  cannot 
be  made  in  an  action  to  try  title  to  an  office. 
In  such  case  there  is  no  pecuniary  value  on 
which  to  compute  the  percentage.  People  v. 
ilagg,  25  Barb,,  652 ;  8.  0.,  15  Eow.  Pr.,  86. 

1076.  An  allowance  cannot  be  granted  in 
an  action  brought  under  the.  act  to  authorize 
the  sale  of  real  estate,  in  certain  cases,  to  pay 
assessments  (Laws  of  1841,  oh.  841),  and  the 
act  to  provide  for  the  due  apportionment  of 
taxes  and  assessments  (Laws  qflS56,  587,  ch. 
827).  There  is  in  such  action  no  claim  or  re- 
covery on  which  it  might  be  calculated.  Su* 
preme  Ot,  Sp.  T.,  1867,  Powers  «.  Barr,  24 
Barb,,  142. 

1077.  Under  section  808  of  the  Oode, — pro- 
viding for  an  allowance  in  "  an  action  for  an 
abjudication  upon  a  will  or  other  instrument 
in  writing," — ^the  plaintiff  is  not  entitled  to  an 
allowance  in  an  action  to  restrain  the  defend- 
ant from  violating  a  written  agreement, — e.  g., 
a  contract  for  the  exclusive  sale  of  manufac- 
tured articles, — although  the  chief  contest  be- 
tween the  parties  is  as  to  the  validity  and 
construction  of  the  agreement.  The  reliet 
sought,  not  the  nature  of  the  evidence,  is  the 
test  of  the  object  of  the  action.  N.  T.  Su' 
perior  Ot,,  1857,  Gray  «.  Robjohn,  1  Bosw.,  618. 

1078w  It  seems,  that  the  amendment  of  1857 
did  not  change  the  substantial  effect  of  this 
section,  and  that  it  is  only  actions  by  a  trustee, 
in  which  the  primary  object  is  the  ascertain- 
ing the  construction  of  his  trust,  dec.,  and  ac- 
tions to  declare  void,  &c.,  written  instruments, 
that  are  within  the  rule.    lb. 

1079.  There  is  no  authority  for  granting 
an  allowance  in  an  action  brought  to  foreclose 
a  mechanic's  lien,  in  which  the  defendant  HbuIs 
to  answer,  and  the  pUuntiff's  damages  are 
therefore  assessed  by  a  sheriff's  jury.  N'.  T. 
Com.  PL,  ^.  T,,  1867,  Randolph  «.  Foster,  8 
E.  D,  Smith,  648 ;  8.  0.,  4  AbbotW  Pr.,  262. 
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1060.  The  assessment  of  damages  by  a 
sheriff's  jury  is  not  a  "  trial"  within  the  mean- 
ing of  section  808  of  the  Oode.    lb. 

1061.  Proceedings  to  foreclose  a  mechan- 
ic's lien  do  not  constitute  an  action  "  for  the 
foreclosure  of  a  mortgage,"— or  "  proceedings 
to  compel  the  determination  of  claim  to  real 
property," — within  the  meaning  of  section 
808  of  the  Ck)de.    lb. 

1062.  Appeal.  No  allowance  can  be  made 
under  section  808  to  the  prevailing  party,  on 
an  appeal  from  a  judgment  at  the  special  term, 
jr.  T.  Superior  Ot.,  1861,  Martin  v.  McOor- 
mick,  8  San€^.y  755. 

1083.  Wliat  1b  txiaL  Allowing  a  demurrer 
with  leave  to  amend  (which  plaintiff  accepted 
and  obtained  judgment), — ffeld^  a  trial,  which 
entitled  plaintiff  to  an  allowance.  2^.  T.  Com. 
Ply  Sp.  T.  (1850?),  Hauselt  v.  Taussig,  8  Cods 
jB.,  286. 

1064.  The  cause  being  on  the  calendar  at 
circuit,  the  defendant  was  ready,  and  the 
plaintiff  applied  for  a  postponement,  which 
was  denied,  and  he  gave  notice  of  discontinu- 
ance and  tendered  the  costs ;  afterwards,  but 
at  the  same  circuit,  the  judge  dismissed  the 
complaint  and  made  an  extra  allowance  of 
costs  to  the  defendant; — Eield^  a  regular  ex- 
ercise of  jurisdiction.  1.  The  cause  is  not  out 
of  court  by  being  passed  at  circuit.  2.  Plain- 
tiff cannot  discontinue  without  consent,  or 
leave  of  court.  8.  Such  a  dismissal  is  a  trial, 
and  under  such  circumstances  entitles  defend- 
ant to  an  allowance.  Supreme  Ct.y  1858,  Mof- 
fatt «.  Ford,  14  Barb.^  577. 

1085.  When  a  plaintiff  voluntarily  submits 
to  a  nonsuit,  after  evidence  has  been  given  on 
both  sides,  and  while  the  defendant's  counsel 
is  summing  up,  it  cannot  be  objected,  on  ap- 
plication by  the  defendants  for  an  allowance, 
under  section  808  of  the  Code,  that  a  trial 
has  not  been  had.  N,  Y.  Superior  Ct.y  1854, 
Allaire  «.  Lee,  4  Duer,  609 ;  S.  0.,  1  AbbotW 
Pr.,  126. 

1086.  The  argument  of  a  demurrer,  on 
which  a  final  judgment  is  rendered,  with  leave 
to  amend,  is  a  trial,  if  the  defendant  does  not 
avail  himself  of  such  leave ;  and  the  success- 
fnl  party  may  have  an  extra  allowance  where 
the  case  is  difficult  or  extraordinary.  2^.  T. 
Com.  PL,  1857,  Small  «.  Ludlow,  1  EiU„  807. 

1087.  — jud|;ineut  for  costs.  When  de- 
fendant recovers  a  judgment  for  costs,  be- 
cause the  plaintiff's  recovery  is  less  than  |50, 


the  defendant — if  the  case  is  otherwise  snch 
as  to  authorize  it— may  have  an  allowanoe. 
IT.  F.  Com.  Ply  1863,  Brady  «.  Durbrow,  S 
K  D.  Smithy  78. 

1088.  —  new  txiaL  After  trial  by  referees, 
plaintiff  obtained  an  order  for  an  allowance, 
and  subsequently,  defendant  obtained  an  order 
granting  a  new  trial  on  payment  of  the  costs 
of  Inference.  Eieldy  that  plaintiff's  right  to 
the  allowance  was  thereby  defeated*  The 
order  for  an  allowance  is  based  on  the  recov- 
ery, and  is  net  effectual,  if  the  recovery  is  set 
aside.  Supreme  Ct.y  Sp.  21,  1852,  mcks  «. 
Waltermire,  7  Eow.  iV.,  370. 

lOea  Plaintiff  had  a  verdict  for  |460,  and 
an  allowance  of  five  per  cent  was  granted 
him.  A  new  trial  being  ordered,  his  verdict 
thereon  was  only  $75,  on  which  an  allowance 
of  10  per  cent  was  ordered.  JSeldy  that 
pluntiff  could  insert  only  the  last  allowance 
in  his  judgment.  Supreme  Ct.y  Sp.  T.y  1867, 
Sleight  V.  Hancox,  4  AhboM  Pr.y  246. 

1090.  Aji  allowance  on  the  ground  that 
the  case  is  difficult  or  extraordinary,  is  grant- 
ed not  merely  to  compensate  for  an  actnal 
trial,  but  for  the  skill  and  labor  employed, 
and  expense  incurred  from  the  oommenoement 
of  the  action  to  the  recovery  of  judgment. 
Aji  order  for  such  allowance  made  at  the  cir- 
cuit on  the  rendition  of  the  verdict,  is  ineffect- 
ual, if  the  verdict  is  afterwards  set  aside  and  a 
new  trial  granted.  If  the  new  trial  is  granted 
on  payment  of  costs,  the  extra  allowanoe  is 
not  to  be  deemed  a  part  of  those  costs.  [7 
How.  Pr.,  870.]  K  T.  Superior  Oty  1866, 
McQuade  v.  N.  Y.  dc  Erie  E.  R.  Co.,  11  Mow. 
Pr.y  484. 

1091.  Discomdnuanoe.  Where  an  action 
is  voluntarily  discontinued  by  plaintifE^  after 
having  been  placed  upon  the  calendar,  and 
before  trial,  an  allowance  may  be  granted  un- 
der section  808  of  the  Code ; — the  discontin- 
uance being  a  confession  that  there  was  no 
cause  of  action,  and  so  authorixing  the  court 
to  i^ay  that  the  suit  was  unreasonably  prose- 
cuted. [1  Code  R.,  N.  8.,  181.]  Supreme  CU^ 
Sp.  T.y  1857,  Danenhover  «.  March,  ^AhhotuP 
Pr.y  254. 

1092.  Under  the  Oode  of  1848,  defendant, 
on  discontinuance  before  trial,  is  entitled  to 
costs  of  proceedings  before  notice  of  trial. 
Supreme  Ct.,  i^,  T.y  1849,  Rockefeller  c.  Weid- 
erwax,  3  i/iwc.  Pr.y  882. 

1093.  The  p^ovi^ion  of  2  Rev.  Stat,  663, 
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{  20, — ^that  the  defendant  may  before  trial  ten- 
der to  the  plaintiff  or  his  attorney  sufficient 
to  satisfy  the  demand,  together  with  the  costs 
to  the  time  of  making  the  tender;  and  if  it 
should  appear  on  the  trial,  that  the  amount  so 
tendered  was  sufficient  to  pay  the  demand 
BQd  the  costs,  the  defendant  shall  not  be  re- 
quired to  pay  costs  incurred  subsequent  to  the 
teiider,^^oes  not  apply  to  a  foreclosure  suit, 
10  sfl  to  predade  the  plaintiff,  if  he  refuses  to 
ifioept  the  amount  tendered,  from  obtaining 
ta  aOowanoe.  The  statute  does  not  apply  to 
equitable  actions^  Supreme  Ct,^  Sp,  7*.,  1854, 
N.  Y.  Fire  dc  Marine  Ins.  Go.  «.  Burrell,  9 
Horn.  JV.,  898;  S.  0.,  12  K  F.  Leg.  OU., 
S51  Approved  and  followed,  Sp.  71,  1856, 
Connecticnt  Riyer  Banking  Co.  v.  Yoorhies, 
S  AlboM  iV.,  17S ;  1867,  Pratt «.  Ramsdell, 
7 IL,  840,  noU;  S.  0.,  16  How.  Fr.,  59. 

1094s.  In  an  action  in  which  a  warrant  of 
ittachment  had  been  issued,  the  parties  agreed 
spon  a  settlement  before  the  cause  was  at 
iasoe,  by  the  terms  of  which  the  plaintiff 
vere  to  discontinue  on  payment  of  the  costs 
to  th^  attorneys.  Eeld^  that  the  costs  to 
be  peid  included  a  full  aUowance,  under  sec- 
tions 308  and  809  of  the  Code.  Supreme  Ot.^ 
Sp.  r.,  1858,  Brown  t>.  Safeguard  Ins.  Co.,  7 

1095.  Tender.  An  extra  allowance  given 
uader  the  Code  is  not  in  the  nature  of  costs 
within  the  provision  of  2  Rev.  Stat.,  558,  §  20, 
exempting  a  defendant  who  makes  a  tender, 
&om  liability  for  costs  incurred  subsequent  to 
the  tender.  Supreme  Ct.,  Sp.  2!,  1854,  N.  Y. 
Ere  &  Marine  Ins.  Co.  v.  Burrell,  9  Eoui.  Pr,^ 
398;  8.  C,  12  K  T.  Leg.  OU,  252. 

1096u  In  a  foreclosure  action,  the  defendant 
Diay  offer  to  pay  the  amount  due  upon  the 
mortgage,  and  such  costs  as  he  may  think 
proper;  and  upon  a  refusal  to  accept  the 
amount,  he  may  apply  to  the  court  for  leave 
to  pay  the  amount  due,  and  such  costs  as  the 
court  may  in  its  discretion  allow;  and  the 
court  should  entertain  the  application  and 
permit  the  payment,  fixing  the  costs,  and 
upon  the  payment  being  made,  order  a  dis- 
continuance or  stay  of  the  action,  as  may  be 
proper.  [5  Abbotts'  Pr.,  889.]  Supreme  Ot,, 
1858,  Bartow  v.  Cleveland,  7  Abbotts'  Fr.^  889 ; 
4>.  r.,  1857,  Pratt  e.  Ramsdell,  7  Id.,  840, 
nete;  same  cases,  16  Eow.  Fr.,  864,  59. 

1097.  It  i9  competent  for  the  parties  to  set- 
tle Buch  an  action,  the  defendant  paying  or 


securiug  such  allowances  to  the  attorney ;  and 
if  no  advantage  is  taken  of  the  defendant,  and 
the  sum  is  not  greater  than  that  which  the 
court  would  have  allowed,  the  court  will 
sanction  the  payment,  and  enforce  securities 
given  to  the  attorney  for  the  sum.  Supreme 
Ot,,  1858,  Bartow  «.  Cleveland,  7  AbbotW  Fr., 
889 ;  S.  C,  16  How.  Fr,,  864. 

1098w  Upon  settlement  by  the  parties,  be- 
fore judgment,  of  an  aption  equitable  in  its 
nature,  the  court  may  impose,  as  terms,  pay- 
ment of  such  allowance,  authorized  by  the 
Code,  as  is  equitable  under  the  circumstances 
of  the  case.  Supreme  Ot,  1858,  Bartow  9. 
Cleveland,  7  AbbotW  Fr.^  889 ;  Sp.  T.,  1857, 
Pratt  V.  Ramsdell,  7  Id.,  840,  note;  same 
cases,  16  How.  Ft.,  864,  59. 

1099.  The  plaintiff  is  not  entitled,  under 
section  809  of  the  Code,  to  charge  an  allow- 
ance, oa  tender  of  debt  and  costs,  made  before 
judgment  Supreme  Ct.,  1858,  Brace  v.  Beatty, 
7  AhbotU'Ft.^  445;  reversing  S.  C,  5  /<?., 
221. 

UOO.  In  an  action  for  the  recovery  of 
money  only,  although  a  warrant  of  attach- 
ment has  been  issued,  the  plaintiff  has  no 
right  to  a  percentage  under  section  808  of  the 
Code,  as  amended  in  1857,  except  upon  the 
recovery  of  judgment.  Where  the  defendant 
tenders  the  debt  and  costs  in  an  action  men- 
tioned in  section  804,  before  judgment,  the 
plaintiff  is  not  entitled  to  the  aUowance.  Su- 
preme Ct.,  Sp.  r.,  1857,  Pratt  e.  Conkey,  15 
H(yw.  Fr.,  27. 

1101.  No  allowanoe  except  oa  Judg- 
ment Section  808  of  the  Code  is  the  only 
authority  for  an  extra  allowance  in  any  case 
whatever,  and  specifies  the  oases  in  which 
such  an  allowance  may  be  made.  It  givea 
the  allowance  only  upon  the  recovery  of  Judg- 
ment The  word  recovery  alone  is  afterwarda 
used  in  the  same  section,  and  also  in  section 
809,  but  they  are  clearly  referable  to  that  part 
of  section  808  which  describes  and  specifies 
the  cases  for  an  additional  allowance,  where 
they  are  characterized  as  cases  upon  the  re- 
covery of  judgment.  Hence,  if  there  is  no 
recovery  of  Judgment  there  can  be  no  allow- 
ance. Supreme  Ct.,  1858,  Bostwick  v.  Tioga 
R.  R.  Co.,  17  How.  Fr.,  456. 

1102.  The  parties  settled  an  action  in 
which,  if  the  plaintiff  had  proceeded  to  judg- 
ment, he  would  have  been  entitled  to  an 
allowance,  by  reason  of  the  issuing  of  an 
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attachment;  and,  on  the  settlement,  the  de- 
fendant stipulated  to  pay  the  plaintiff's  costs 
and  disbursements  in  the  action.  ffelcL,  that 
he  was  not  bonnd  to  pay  an  allowance,  but 
the  case  was  one  provided  for  by  section  822, 
which  limits  the  costs  to  those  given  under 
section  804.    3. 

1103.  Computation.  Where  the  action  is 
to  rieoover  possession  of  property,  and  the 
verdict  is  for  the  defendant,  the  jury  must 
assess  the  value  of  the  property  claimed,  or 
the  defendant  cannot  have  any  additional  al- 
lowance for  costs.  JSfupreme  Ot.^  Sp,  jT.,  1849, 
Flint  t>.  Richardson,  2  Code  B,,  80.  To  the 
contrary  effect  is  Archer  v,  Boudinet,  1  Code 
R,  K  8.,  872. 

1104.  In  an  action  for  taking  personal  prop- 
erty, the  damages  claimed  were  $1,000;  the 
value  of  the  property  was  proven  at  $281,  and 
the  plaintiff  were  nonsuited.  Held^  that  the 
allowance  should  be  calculated,  not  on  the 
amount  claimed,  but  on  the  value  of  the 
property,  although  it  was  not  passed  on  by 
the  jury.  Supreme  OU^  Sp.  71, 1868,  Saratoga 
&  Washington  R.  R.  Go.  v.  McCoy,  9  How. 
Pr.,  889. 

1105.  The  power  of  the  court  to  grant  an 
allowance  to  the  plaintiff  is  limited  to  an 
award  of  10  per  cent,  upon  the  amount  of  his 
recovery.  It  is  only  when  the  defendant  re- 
covers judgment,  that  the  allowance  awarded 
to  the  prevailing  party  can  be  computed  upon 
the  sum  claimed.  Supreme  Ot.^  1857,  Wilkin- 
son t>.  Tif&my,  4  AbhotW  Fr.,  98. 

1106.  How  computed.  Where  an  attach- 
ment is  issued  and  levied  upon  property  exceed- 
ing the  amount  which  plamtiff  is  entitled  to 
recover,  the  allowance  is  to  be  computed  only 
on  the  amount  which  he  may  recover,  not  on 
the  value  of  the  property.  Supreme  Ot^  QKam^ 
lere,  1-867,  Brace  v.  Beatty,*  6  AhhotW  Pr.,  221. 

1107.  On  attaotament.  The  allowance  of 
a  percentage  by  way  of  additional  costs,  may 
be  made  in  all  actions  prosecuted  by  attach- 
ment against  non-resident  debtors.  Supreme 
Ct.,  Sp.  r.,  1849,  Woodward  «.  Grier,  2  Code 
B^  18. 

1108.  Whether  any  property  has  been  at- 
tached or  not,  is  immaterial.  Supreme  CU^ 
Sp.  r.,  1868,  Jackson  t>.  Figaniere,  16  Eow. 
Pr.,  224. 


*  Beversed,  on  the  ground  that  it  was  not  a  case 
for  an  allowance.    S.  C,  7  AlMUf  Pr.,  446. 


1109.  Offer  of  jud^nent.  Upon  accepting 
defendant's  offer  to  allow  judgment  against 
him,  the  plaintiff  is  not  entitied  to  an  allow- 
ance, although  an  attachment  had  been  issued 
and  levied  in  the  action,  it  not  appearing  that 
the  proceedings  were  of  more  tiian  ordinary 
labor  or  difficulty.  Supreme  Ct.^  III.  Diet., 
Sp.  71, 1864,  Davison  «.  Waring,  9  How.  JPr., 
264. 

1110.  Wliat  are  dlfBcnlt  or  esctraordiiia- 
ry  oaaes.  An  allowance  is  not  to  be  granted 
on  the  ground  that  defendant  put  in  an  answer 
but  omitted  to  file  an  affidavit  of  merits.  8i/^ 
preme  Ot,  1848,  Hall  «.  Parker,  7  H.  Y.  Leg. 
01b.,  188. 

1111.  An  allowance  cannot  be  granted  on 
giving  judgment  on  striking  out  an  answer  as 
frivolous.  Supreme  Ct,  Sp.  T.  (18481),  Beers 
V.  Squire,  1  Code  R.,  84 ;  disapproving  Fowler 
V.  Houston,  1  Code  £.,  61. 

1112.  A  surety  ought  not  to  be  charged 
with  an  extra  allowance,  unless  he  has  misbe- 
haved himself  in  the  defence,  has  acted  in 
bad  faith,  or  has  the  means  of  indemnity  in 
his  hands.  Supreme  Ct.,  Sp.  T.  (1848  f).  Rice 
«.  Wright,  8  How.  Pr.,  405. 

1113.  An  application  for  an  allowance  in 
addition  to  costs,  in  an  action  to  foreclose  a 
mortgage,  denied.  Austin  «.  Lashar,  2  Code 
R,  81. 

1114.  The  f&ct  that  the  trial  lasted  four  or 
five  days,  and  required  expensive  services  of 
scientific  witnesses,  is  enough  to  entitie  the 
party  to  an  allowance.  SwprevM  Ct.y  Sp.  2!, 
1860,  Howard  «.  Rome  h  Tunic  Plank-road 
Oo.,  8  Code  R,  41 ;  S.  0.,  4  How.  Pr.,  816  ; 
approved  in  Dexter  v.  Gardner,  6  Id.,  417. 

1115.  What  considerations  should  govern 
the  court  in  determining  whether  or  not  an 
allowance  should  be  made.  Sackett  v.  Ball, 
4  How.  Pr.,  71. 

1116.  An  allowance  was  denied,  for  the 
reason  that  another  cause  involving  the  same 
questions  was  tried  at  the  same  time,  when 
both  might  have  been  joined  in  one  action.  lb, 

1117.  The  allowance  in  addition  to  the 
costs,  under  §§  268,  264,  of  the  Oode  of  Proce- 
dure of  1848,  should  be  a  rea6onal>le  and  mod- 
erate counsel-fee  in  tiie  cause.  H.  Y.  Supe- 
rior  Ct.,  1849,  Sheldon  v.  AUerton,  2  Scmc^f., 
680. 

1118.  In  an  action  so  defended  that  the 
tri/il  consumed  sixteen  days,  and  where  the 
defendants  unreasonably  severed, — Heid,  that 
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jMntiS  should  haye  an  allowance.    Supreme 
OL,  1850,  Fort  o.  Gooding,  0  Barb.,  888. 

1119.  The  proYision  of  the  Oode  (§  808) 
anthoriang  an  extra  allowance  in  ^*  difficult 
and  extraordinary'*  cases,  was  not  intended  to 
applj  to  all  litigated  trials ;  hat  each  case  must 
be  determined  according  to  its  own  peculiar 
circnmstances.  No  general  role  can  he  estah- 
Ikhed.  In  doahtfdl  oases,  it  should  he  with- 
held. Supreme  Ct.,  Sp.  T.,  1851,  Fox  v.  Gonld, 
5  How,  Pr.,  278;  8.  0.,  8  Oode  R,  209. 

1120.  An  allowance  ought  not  to  he  grant- 
ed on  a  trial  of  an  ordinary  case  occupying 
Qoly  two  or  three  hours,  though  the  questions 
were  somewhat  complicated.  Supreme  Ot,,  Sp, 
T^  1861,  Dexter  «.  Gardner,  5  How,  Pr,,  417. 

1121.  Where  the  difficulty  or  length  of  the 
litigation  is  caused  hy  plaintiff's  claiming  more 
than  he  can  recover,  he  should  not  have  an 
iDowanoe.  Supreme  Ot^  Sp,  71, 1852,  Bands 
ff.  Sands,  «  How,  Pr,,  453. 

1122.  What  is  a  ^'difficult"  case,  and  what 
isan  ^  extraordinary"  one,  within  the  provi- 
sions of  the  Code,  authorizing  an  allowance 
to  be  granted.    Powers  v,  Wolcott,  12  How, 

1123.  ^yhat  are  nnreaaonftbly  or  unfairly 
conducted.  A  false  answer  interposed  for 
delay,  by  which  the  plaintiff  was  thrown  over 
a  drcuit, — Held,  a  defence  unreasonably  and 
oD&iily  conducted.  Supreme  Gt,  Sp,  T.,  1849, 
inilard  «.  Andrews,  4  How.  Pr.,  65.  To  simi- 
lar effect  see  Fowler  v,  Houston,  1  Code  H,,  51. 
But  compare  Hall  v.  Prentice,  8  How,  Pr., 
828;  &  O^  1  Code  R,,  81. 

112C  That  a  discontinuance  unexplained 
after  repeated  notice  of  trial,  may  be  deemed  an 
in£cation  of  unreasonable  prosecution  which 
vould  entitle  defendant  to  an  extra  allowance. 
Mofiat  e.  Ford,  14  Barb,,  577 

112S.  That  a  mere  general  denial,  followed 
by  de&ult,  is  not  unreasonable  or  unfair  con- 
doet  of  the  defence.  Goodyear  «.  Baird,  11 
Horn,  Pr^  877. 

1126L  On  an  application  for  an  extra  allow- 
aaoe,  on  th^  ground  that  the  prosecution  or 
defence  has  been  unreasonably  or  unfairly  con- 
ducted, the  moving  party  must  show,  not  only 
that  it  has  been  so  conducted,  but  also,  that 
the  ordinary  costs  are  insufficient  to  compen- 
sate him  for  his  expenses  in  the  action.  Sw- 
preme  Ct,,  Otreuit^  1856,  Anonymous,  12  How, 
Pr^  817 

1127.  The  fact  that  the  witnesses  of  a  party 


testified  untruly,  is  not  of  itself  evidence  that 
the  prosecution  or  defence  was  unreasonably 
conducted.  Supreme  Ct.,  1857,  People  v,  Flagg, 
25  Barb,,  652;  S.  0.,  15  How,  Pr,,  86. 

1128.  It  seems,  that  to  charge  a  party  with 
unreasonable  conduct  on  account  of  such  tes- 
timony, there  must  be  shown — 1.  The  falsity 
of  the  testimony;  2.  The  intent  of  the  wit- 
nesses to  testify  falsely ;  8.  Guilty  knowledge 
or  complicity  in  the  party.    lb, 

1129.  In  what  cases  such  guilty  knowledge 
of  the  plaintiff  can  be  asserted  in  an  action 
brought  by  the  People  of  the  State,  on  the  re- 
lation of  an  individual.    lb, 

1130.  The  mere  question  of  the  plaintiff's 
motives  in  purchasing  the  chose  in  action, 
and  in  suing,  is  not  material  to  show  that  the 
prosecution  has  been  unreasonably  or  unfairly 
conducted,  where  there  is  nothing  to  impeach 
the  plaintiff  in  regard  to  the  manner  of  the 
prosecution,  after  the  action  wa9  commenced* 
Supreme  Ct,,  Sp,  T,,  1857,  Burnett  v,  Westfall^ 
15  How.  Pr.,  420. 

1131.  The  applioatlon.  An  "  extra  allow- 
ance^' can  only  be  granted  by  the  court  before 
whom  the  trial  is  had,  or  the  Judgment  ren- 
dered. [Rule  86.]  Supreme  Ct,,  Sp,  T,,  1850, 
Van  Rensselaer  «.  Kidd,  5  How.  Pr,,  242. 

1132  The  question  whether  a  case  is  "diffi- 
cult and  extraordinary,"  so  as  to  entitle  the 
prevailing  party  to  an  additional  allowanoe 
for  costs,  must  be  decided  by  the  judge  who 
tried  the  cause,  and  not  by  another,  upon  affi- 
davits or  otherwise.  Supreme  Ct.,  Sp.  T.,  1849, 
Flint  V,  Richardson,  2  Code  R,,  80. 

1133.  The  court,  and  not  the  referee,  must 
pass  upon  the  right  to  an  allowance  under  sec- 
tion 808  of  the  Oode.'  The  certificate  of  the 
referee  is  not  enough.  Supreme  Ct.,  Sp.  71, 
1849,  Gould  V.  Ohapin,  A:  How,  Pr,,  185 ;  S.  0., 
2  Code  R^  107. 

1134.  After  entry  of  judgment,  application 
for  an  allowance  in  addition  to  cests  is  too 
late.  K  7,  Superior  Ct,,  1851,  Martin  v.  Mo- 
Oormick,  8  Sandf,,  755. 

1135.  Allowances  of  extra  costs  must  be 
made  by  the  court,  and  not  by  a  justice  at 
chambers.  [Oode,  §  808.]  If  tiie  application 
is  made  at  the  time  of  the  trial,  a  formal  no- 
tice is  not  necessary.  But  if  not  made  then, 
notice  should  be  given  as  in  other  cases. 
[Rule  86 ;  5  How.  Pr.,  242.]  Supreme  Ct,, 
Sp.  T.,  1851,  Mann  v,  Tyler,  6  How.  Pr,,  285; 
8.  0.,  1  Code  R,,  K  8.,  882. 
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1136.  A  motion  for  an  allowance,  in  an  ac- 
tion for  foreclosure,  tried  by  a  referee,  need 
not  be  made  in  the  same  county  in  which  the 
trial  has  been  had.  Rule  86  applies  only  to 
oases  tried  before  a  court.  Hence  the  motion 
for  an  allowance,  in  such  a  case,  may  be  made 
at  any  place  where,  under  section  401  of  the 
Code,  any  other  motion  in  the  same  action 
might  be  made.  [Disapproving  Niver  t?.  Ross- 
man,  6  How.  Pr.,  153.]  Supreme  GL^  Sp.  21, 
1861,  Sprong  «.  Snyder,  6  How,  Pr.^  11. 

1137.  An  extra  allowance  may  be  made  by 
the  Justice  who  tries  the  case,  at  the  same 
term,  without  notice.  It  is  the  custom  to  ask 
for  it  when  the  verdict  comes  in,  and  to  grant 
it  then,  or  during  the  circuit,  without  hearing 
counsel.  The  trial  of  the  case  furnishes  all 
the  information  necessary.  Supreme  Ct,^  Sp. 
T,,  1858,  Mitchell  f>.  Hall,  1  Haw,  Pr,,  490. 

1138.  It  seems,  that  the  application  must 
be  made  at  the  circuit  or  term  when  the  trial 
is  had,  and  cannot  be  entertained  subsequently. 
Osborne  v.  Betts,  8  Haw.  Pr.,  81. 

1139.  Under  Rule  82  {Eules  a/lQ6S,  No. 
52), — ^requiring  applications  for  allowance  to 
be  made  ^^  to  the  court  before  which  the  trial 
is  had  or  the  judgment  rendered," — ^the  appli- 
cation may  be  made  before  the  Judge  who  tried 
the  cause,  at  a  term  subsequent  to  the  trial. 
[5  How.  Pr.,  121 ;  7  Id.,  286 ;  and  disapprov- 
ing of  Osborne  v,  Betts,  8  Id.,  81.]  Suprem^e 
at.,  S^,  T.,  1858,  Saratoga  &  Washington  R. 
R.  Co.  V,  McOoy,  9  How.  Pr,,  889. 

1140.  The  word  "  court"  in  that  rule  means 
"Justice."  Supreme  Ct.,  Sp,  T.,  1860,  Dyck- 
man  «.  McDonald,  6  How.  Pr,,  121 ;  1858, 
Osborne  o.  Betts,  8  Id,,  81. 

1141.  That  an  allowance  is  to  be  ordered 
by  the  court  or  Judge ;  but  this  may  be  done 
upon  the  certificate  of  the  referee.  Main  v. 
Pope,  16  Haw.  Pr.,  271. 

1142.  It  is  not  necessary  to  move  the  court 
in  order  to  obtain  the  allowances  provided  by 
section  808,  as  amended  in  1867.  The  extra 
percentage  is  prescribed  as  a  method  simply 
of  determination  of  the  amount  of  costs  taxa- 
ble in  these  oases.  It  is  made  definite  and 
certain,  and  attaches  as  a  fixed  right  to  the 
pldntiff,  upon  the  recovery  of  Judgment.  It 
is,  therefore,  the  duty  of  the  clerk,  in  the  ad- 
iustment  of  costs  in  such  cases,  under  section 
811,  to  insert  in  the  entry  of  the  Judgment 
such  percentage,  as  a  part  of  the  sum  of 
costs  allowed  by  the  Oode.     Supreme  Ct., 


Sp.  T.,  1867,  Hunt  v,  Middlebrook,  14  Sow. 
Pr.,  800. 

1143.  On  motion  to  vacate  an  order  grant- 
ing an  allowance, — Held,  1.  That  as  the  mov- 
ing papers  did  not  show  that,  when  the  order 
was  granted,  the  unsuccessful  party  objected 
that  no  proper  determination  of  the  value  of 
the  property  involved  in  the  suit  had  been 
had,  it  must  be  presumed  that  the  objection 
was  not  raised. 

2.  That  the  failure  to  raise  it  on  the  appli- 
cation for  the  allowance,  was  a  waiver  of  the 
right  to  such  a  determination. 

8.  That,  the  granting  o£  an  allowance  being 
a  matter  within  the  discretion  of  the  Justice, 
his  decision  ought  not  to  be  reviewed,  on  mo- 
tion, before  another  Justice.  ^Supreme  Ct.,  Sp, 
T.,  1866,  Dresser  t>.  Jennings,  8  AlhotU^  JV., 
240. 

8.  LU^ywrsemmts  (§  811). 

1144.  Entry  In  judgment.  On  notice,  spe- 
dfving  items,  clerk  to  insert  in  the  entry  of 
judgment,  the  costs,  the  necessary  disburaements, 
including  fees  of  officers,  witness-fees,  compensa- 
tion of  commissioners  in  taking  depositions,  ref- 
eree's fees,  and  expense  of  printing  which  is  re- 
quired by  the  rules.  Disbursements  must  be 
stated  in  detail  and  verified.  Code  qf  Ptq,^  §  311 , 
as  amended,  1857. 

1145.  Power  of  clerk.  Under  the  Code, 
the  clerk  is  authorized  to  a^jost  costs  only 
on  the  entry  of  final  Judgment  in  the  action. 
[Oode,  §  811 ;  4  How.  Pr.,  861, 804.]  Supreme 
Ct,,  Sp.  T.,  1862,  Nellis  «.  De  Forrest,  6  How. 
Pr,,  418 ;  and  see  Mitchell  o.  Westervelt,  6 
Id.,  265. 

1146.  Notice.  Though  the  Oode  does  not 
(before  the  amendment  of  1867)  require  that 
a  specification  of  the  items  of  the  costs  claimed 
shall  be  served  with  the  notice  of  the  applica- 
tion to  the  clerk  to  adjust  the  costs,  in  order 
to  enter  them  in  the  Judgment,  it  should  be 
required  by  the  court  by  rule.  2^.  T.  Supe- 
rior Ct.,  1861,  Gildersleeve  v.  Halsey,  8  Sandf., 
766. 

1147.  The  Oode  only  permits  necessary  dis- 
bursements, allowed  by  law,  and  requires  a 
statement  of  these  in  detail.  Supreme  Ct., 
1864,  Moore  v.  Oockroft,  9  How.  Pr.,  479. 

114a  IJader  section  811  of  the  Code,  the 
items  of  the  disburbements  claimed  by  the 
successful  party  in  his  costs  must  be  stated  in 
detfdl,  in  his  bill  of  costs.  It  is  not  sufficient 
that  they  appear  in  the  affidavit  verifying 
the  bill.    Supreme  Ct.,  II.  Diet,,  Sp,  T,,  1856, 
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ghinnoii  e.  Brower,  £  AhhoM  Pr,^  877;  dis- 
approring  of  Hager  v,  Danforth  {III.  Dist.^ 
Oirevit,  1858),  8  How.  Pr.^  448,  where  the  con- 
trary was  held. 

1149.  It  18  no  objection  to  the  notice  of  the 
adjustment  of  costs,  that  it  was  given  before 
the  right  to  recover  costs  was  established, 
provided  the  right  to  such  costs  as  were  no- 
ticed ezist  at  the  date  for  which  the  notice 
V3S  given.  So  Jield^  where  pluintiff^  in  an 
action  for  money  only,  ii^  anticipation  of  a 
d^nlt,  gave  notice  of  adjusting  the  costs,  to 
which  he  woold  be  entitled  on  taking  Jndg- 
Bent  by  default,  for  a  day  subsequent  to  the 
timd  when  he  oould  regularly  enter  the  de- 
katL  N.  F.  BwpwioT  Ct.^  1852,  Anonymous, 
4&]ur/.,698. 

USOl  Where  the  notice  of  taxation  of  costs, 
flerred  upon  an  attorney  residing  at  a  distance, 
B  80  short  that  the  attorney  serving  it  has 
Ruon  to  believe  the  other  will  be  unable  to 
ittead  upon  the  taxation,  the  attorney  served 
should  not  be  held  concluded  by  his  failure  to 
ippear.  The  taxation  should  be  reviewed  in 
^  flune  manner  as  if  the  attorney  had,  in 
Act,  appeared  and  made  all  proper  objections. 
Atprmne  Ot^  8p,  7*.,  1855,  Goodyear  o.  Baird, 
11  EmB.  Pr^  877. 

1151.  Tba  "neoeasazy  diabuzBementB  al- 
lowed by  law,**  in  the  Oode  of  1848,  are  those 
^VM  by  S  Bey.  Stat,  684^  {  20,  and  include 
feet  of  officers.  Supreme  Ot.^  Sp.  T.,  1848, 
DeTiU  ads.  Swift,  8  How.  Pr.^  280;  8.  0.,  1 
ftdffj?^  85;  8.  0.,  6  K  T.  Leg,  OU,  814. 

1U2.  Bi^  to  dfaburBeiiienti.  The  ne- 
oeaary  diaborsements  and  fees  of  officers  al- 
lowed by  law,  under  the  Oode,  are  but  a  part 
of  the  eosts,  and  cannot  be  recovered  by  the 
prevailing  party,  where  he  is  not  entitled  to 
recover  ooeta.  Supreme  Ot,y  Sp.  2*.,  1849, 
Belding  9.  Oonklin,  4  Eow.  Pr.,  196 ;  Gen,  71, 
1860,  Wheeler  «.  Westgate,  4  Id.^  269 ;  over- 
ndiog  Newton  «.  Sweet,  4/i.,  184,  and  Taylor 
«.  Gardner,  4  Id.j  67. 

1183.  Where  plaintiff's  costs  are  limited  by 
leasoa  of  reoovering  less  than  $50  damages, 
he  cannot  recover,  in  addition  to  the  limited 
aiDonnt  of  costs,  disbursements.  Oosts  include 
disbureementa.  if.  F.  Cam,  PI,  Sp,  71, 1851, 
£eating  9.  Anthony,  1  Oode  E.,  K  5.,  288. 

use  The  right  to  disbursements  is  inci- 
deat  to  the  right  to  ooets,  and  they  cannot  be 
recovered  where  costs  cannot.  N.  T.  Superior 
(K  1858,  Peet «.  Warth,  1  Bom,,  658. 


1155.  Commiflsion.  The  words  ^^necessa- 
ry disbursements  and  fees  of  officers  allowed 
by  law,"  in  section  811  of  the  Oode,  have  a 
more  extensive  meaning  than  the  word  "  dis- 
bursements" in  section  20  of  the  act  concern- 
ing the  fees  of  officers.  [2  Rev.  Stat.,  684.] 
Under  the  Oode,  the  necessary  expenses  of  the 
prevailing  party  in  executing  a  commission  in 
a  foreign  State  are  taxable  as  disbursements. 
Section  811  embraces  all  actual  necessary  dis 
bursements.  Supreme  Ct.,  Sp.  7!,  1856,  Finch 
«.  Calvert,  la  How.  Pr.,  18. 

1156.  Ordinary  ezpenaes.  Although  sec- 
tion 811  of  the  Oode,  as  amended  in  1857,  is 
more  liberal  in  respect  to  disburbements  than 
the  former  provision,  which  was  the  samef  in 
substance  as  that  of  the  Revised  Statutes,  yet 
it  should  not  be  extended  beyond  such  dis- 
bursements as  are  incident  to  the  due  and 
regular  proceedings  in  the  action.  It  was  not 
intended  to  cover  the  ordinary  disbursements 
of  the  parties.  [18  How.  Pr.,  18.]  Supreme 
Ct,,  Sp.  7!,  1869,  Oase  v.  Price,  17  How,  Pr., 
848;  S.  0.,  9  Abbotts'  Pr,,  111. 

1157.  Surveyor's  fees.  A  party  cannot 
tax  as  a  disbursement,  in  an  action  for  lands, 
fees  paid  a  surveyor  for  surveys,  made  in  order 
that  he  might  know  his  rights  and  be  prepared 
to  protect  them.  It  is  only  when  the  survey 
is  a  part  of  the  proceedings  in  the  action — 
e.  g,,  in  the  case  of  partition  or  admeasure- 
ment of  dower — that  such  fees  ai'e  taxable. 
Supreme  Ct,,  Sp.  T.,  1857,  Haynes  «.  Mosher, 
15  How.  Pr,,  216. 

lisa  TTnneceBBary  Jury.  In  an  action  on 
a  note,  the  defendant  answered,  but  filed  no 
affidavit  of  merits,  and  the  plaintiff  took  an 
inquest.  The  clerk  allowed  $8  in  plaintiff^s 
costs  for  jurors*  fees  upon  the  inquest  Held, 
that  this  item  was  improper  and  must  be  dis- 
allowed. The  defendant  by  failing  to  appear, 
waived  a  trial  by  jury.  In  actions  sounding 
in  damages,  the  judge  sometimes  prefers  that 
they  should  be  assessed  by  a  jury,  even  when 
the  defendant  does  not  appear.  But  in  the 
present  case  there  was  no  necessity  for  a  jury. 
Supreme  Gt.,  Sp.  71, 1855,  Goodyear  «.  Baird, 
11  How,  Pr.,  877. 

1159.  Serving  notioe  of  object  of  action. 
Where  a  sheriff  serves,  with  the  summons,  a 
notice  of  the  object  of  a  suit  for  foreclosure, 
the  plaintiff  may  tax,  as  a  necessary  disburse- 
ment for  such  service  and  return  thereof 
the  sum  of  thirty-seven  and  one-half  oentSi  in 
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addition  to  the  sherifTs  fee  for  serving  the 
snmmonfi ;  but  this  is  not  allowed  as  sheriff's 
fees,  but  for  an  unofficial  act  which  may  be 
done  by  another.  IT.  T,  Superior  Ot,^  1860, 
Gallagher  «.  Egan,  2  Sandf,^  742. 

1160.  It  is  proper  to  allow  a  disbursement 
(shown  to  be  fair  and  necessary)  for  the  ser- 
yice  of  summons  and  complaint,  and  notice  of 
object  of  action,  by  a  person  other  than  the 
sheriff,  but  such  disbursement  should  not  ex- 
ceed the  limit  of  the  sheriff's  fee  for  similar 
service.  Supreme  Ct,^  8p,  Z,  1859,  Oase  o. 
Price,  17  How.  Pr.,  848;  8.  0.,  9  AhhotW 
Pr.,  111. 

1161.  For  service  of  notice  of  no  personal 
claim,  in  addition  to  summons  in  foreclosure 
actions,  &o.,  the  plaintiff  may  be  allowed  one- 
half  the  amount  allowed  for  serving  the  sum- 
mons, whether  made  by  the  sheriff  or  any 
other  person.  He  cannot,  however,  tax  any 
disbursement  for  copy  of  notice.  When  such 
notice  is  served  by  title  sheri£^  the  certificate 
of  service  should  be  embodied  in  the  return  to 
the  summons ;  but  whether  it  be  or  not,  no 
fee  for  it  can  be  allowed.  It  is  not  a  return 
to  process.  Supreme  Ot.^  Sp  T.,  1857,  Bene- 
dict «.  Warriner,  14  Eow,  Pr.^  568. 

1162.  BearohM.  It  is  proper  to  allow  as 
a  disbursement,  proper  sums  paid  for  necessary 
searches  and  copies  of  papers  from  the  derk^s 
office.  Supreme  Ot.,  ^.  T.,  1859,  Case«.  Price, 
17  Eou>.  Pr.,  848;  S.  0.,  9  AhbotW  Pr,,  111. 

1163.  The  sheriff  is  entitled  to  a  fee  of  fifty 
cents  for  every  cause  noticed  for  trial  at  a  cir- 
cuit, or  placed  on  the  calendar  thereof  for 
trial,  and  this  fee  is  properly  taxed  as  a  dis- 
bursement,   lb, 

1164.  For  serving  a  summonsi  the  sheriff^ 
is  entitled  to  fifty  cents  for  each  defendant 
served.  He  is  also  entitled  to  six  cents  per 
mile  for  going  only,  to  be  computed  from  the 
courtrhouse.  But  this  fee  only  applies  to  the 
process  itself,  and  not  to  the  number  of  defend- 
ants named,  or  who  may  be  served.  But  one 
travel-fee  can  be  charged  on  the  same  process. 
The  certificate  required  by  section  188  of  the 
Oode  must  be  regarded  as  a  substitute  for  a 
return,  and  the  officer  is  entitled  to  his  fee 
therefor.  Supreme  Ct.^  Sp.  T.,  1857,  Benedict 
«.  Warriner,  14  E<no,  Pr,^  568. 

1165.  Clerk's  fea  That  the  clerk  may  re- 
fuse to  receive  and  tax  his  fee  of  fifty  cents 
for  entering  judgment.  Schermerhorn  v.  Van 
Voast,  5  How.  Pr.,  458. 


1166.  Service  of  sabpcanas.  Expenses  of 
serving  subpoanas  are  not  taxable.  Supreme 
Ct.^  Sp.  r.,  1858,  Burnett  v.  Westfall,  15  Haw. 
Pr.,  430. 

1167.  Order  of  reference.  The  prevailing 
party  is  entitled  to  tax,  as  a  disbursement,  a 
certified  copy-order  of  reference.  Supreme 
Ct.^  Sp.  7.,  1857,  Toll  «.  Thomas,  15  How. 
Pr.,  816. 

116&  Referee's  fees.  Where  objection  is 
made  to  the  charge  of  a  referee,  the  proper 
proof  of  the  time  actually  spent  by  him,  is  his 
affidavit  thereto.  IT.  T.  Com.  Pl.^  ^.  71, 
1859,  Shultz  «.  Whitney,  9  AUotU'  Pr.,  71 ; 
S.  0.,  17  Bote.  Pr.,  471. 

1169.  Where  the  fees  paid  to  the  referee 
were  sworn  to  in  the  general  affidavit  of  dis- 
bursements, it  is  enough  to  oppose  a  motion 
for  reacyustment,  on  the  ground  that  they 
were  not  shown  to  be  incurred,  to  produce 
upon  the  motion  the  referee's  receipt  in  ad- 
dition. Supreme  Ot,^  Sp.  7*.,  1857,  Toll  «. 
Thomas,  15  ffow.  Pr.^  815. 

1170.  Dooketiiig  Judgment  A  party  is 
entitled  to  tax  a  fee  for  transcript  and  docket- 
ing, in  the  county  in  which  the  defendant  r^ 
sides;  but,  it  teeme^  not  elsewhere,  without 
proof  of  actual  necessity  for  such  docketing. 
lb. 

1171.  Tkucatioa  of  costs  and  the  insertion 
of  their  amount  in  the  entry  of  judgment,  are 
not  stayed  by  an  appeal  with  security ;  such 
security  only  stays  "proceedings  upon  the 
judgment.^'  Supreme  Gt.^  1854,  Curtis  «• 
Leavitt,l^d^££«'iV.,118;  S.O.,19J:0r^.,68O. 

1172.  After  a  party,  in  whose  favor  costs 
have  been  taxed,  has  entered  judgment  there- 
on, and  received'  payment,  he  cannot  ask  a 
rea^jtistment.  Supreme  Ot.y  Sp.  71,  1851, 
Schermerhorn  v.  Yan  Yoast,  5  How.  Pr.^  458 ; 
and  see  OoUomb  «.  Oaldwell,  5  Id.^  886. 

1173.  The  defendant,  by. omitting  to  take 
the  objection  to  the  misjoinder  of  improper  par- 
ties by  demurrer  or  answer,  does  not,  thereby, 
waive  his  right  to  raise  the  objection  on  the 
taxation  of  costs.  Supreme  Ct.^  Sp.  71, 1859, 
Oase  f>.  Price,  17  How.  Pr.,  848 ;  S.  0.,  9  Ab- 
botts'Pr.,  111. 

1174.  A  cause  was  referred  at  circuit  by 
consent,  on  a  stipulation  that  the  costs  of  the 
term  should  abide  the  event  On  entering 
judgment,  the  clerk  taxed  costs  of  that  term. 
HelcL,  that  although  it  did  not  appear  that  the 
stipulation  was  exhibited  to  the  clerk,  yet,  as 
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it  did  not  appear  that  fbe  other  party  had  ob- 
jected spedfieally  to  this  charge  before  the 
derk,  it  ahonld  be  retained.  SuiprmM  Ot^ 
%  7*.,  1857,  Toll  9.  Thomas,  16  H&w.  iV.,  S16. 

U7&  Ybm  mm  tendered  to  a  witnees^  on 
serving  a  sobpcsna,  is  a  dubwnement  allowed 
\jl  fav,  witUn  the  meaning  of  the  Code. 
8iBoe  it  belongB  to  the  witnen,  and  cannot 
be  reoo'vered  back,  nnlen  the  witness  failed 
to  ittend,  wiihont  reasonable  ezcnse, — if  the 
etnae  ia  aettied  or  postponed,  and  in  conse- 
qoeooe  titereof  the  witness  is  ezonsed  fh>m 
ittendiiig,  It  is,  neyertheless,  taxable.  3w~ 
fnm  Ok.,  4».  r.,  1861,  Ford  «.  Monroe,  6 
ITm.  Pr^  «04;  10  M  F.  Leg,  Ofm.,  166. 

UT6L  AO^iaiaxtMBL  ofrouit.  PlaintifflB  wit- 
MMs  oame  from  without  the  State  to  attend 
a  trill  at  a  dreoit  to  commence  on  the  S(Hh  of 
October,  but  before  they  arrived,  notice  was 
given  tliat  the  cinmit  would  be  a^Jonmed  to 
the  lOUk  o€  November.  HelA^  that  plaintiff 
w  entitled  to  aDowanoe  for  constmotiYe  at- 
todsDoec^  the  90th  of  October.  SuprmMOt^ 
%  T^  1867,  Monlton  v.  Townsend,  16  Hew. 
iV.,806. 

1177.  The  same  witaoesses  being  in  attend- 
uoe  on  Kovember  10th,  the  cause  was  set 
down  for  tike  17th.  Being  then  in  attendance 
igin,  ^le  eonrt  was  engaged  for  three  days 
in  the  tilal  of  another  cause,  when  it  ad- 
joomed  to  the  34th,  on  which  day  this  csnse 
Ills  Med.  During  tids  acQourmnent  the  wit- 
■eaes  retoiBed  from  the  place  where  the 
ooort  wae  held  to  a  town  within  the  State, 
vrhere  they  were  apjouniing.  SM^  that  the 
plsbtlff  was  entitled  to  allowAnoe  for  attend- 
iDOB  <m  an  the  days  during  which  the  court 
had  been  !b  seasion.    Ih, 

UTBl  In  the  same  case,  other  witnesses,  re- 
s£ng  within  the  State,  were  allowed  travel- 
fing-feea  for  coming  and  going  three  times 
from  their  home  to  the  circuit,  and  to  per 
£ein  allowance  for  the  10th  of  October,  and 
the  I7tli,  18th,  19th,  and  94th  of  Novem- 
ber,   lb. 

117».  Wbere  Vtm  wttneMi  reoldfla  at  a 
dirtawioe  from  the  city,  the  party  may  send 
for  him  as  soon  as  it  is  probable  the  cause  will 
be  on  the  day-calendar  within  a  day  or  two  of 
tiie  time  when  he  wlD  arrive  in  the  city.  The 
F.  T.  Superior  Oonrt  does  not  allow  fees  for 
bifl  attendance  longer  than  this  rule«  followed 
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in  good  iWth,  will  require.  K  F.  Sup&rior  Oty 
1862,  Curtis  «.  Dutton,  4  8omdf,^  710. 

1180.  Referenoe.  In  an  action  which,  ac- 
cording to  the  practice  of  the  court,  should  be 
referred,  the  attorney  for  defendants  wrote  to 
the  plaintiff's  a|tomey  about  a  fortnight  be- 
fore the  circuit,  proposing  to  refer,  to  which 
he  received  no  answer;  afterwards,  before 
serving  notice  of  motion  to  refer,  he  stated  to 
the  plaintiff's  attorney  that  the  issues  were 
such  that  the  court  would  probably  order  a 
reforenoe,  and  again  proposed  to  refer.  The 
attorney  did  not  positively  decline,  but  post- 
poned agreeing  thereto,  and  defendant  finally 
served  his  notice  of  motion  three  days  before 
the  circuit.  Hdd^  that  the  plaintiff  was  not 
entitled  to  tax  witness-fdes  for  witnesses  sub- 
pcdnaed  for  the  circuit  IShtpreme  Ot.^  Sp.  71, 
1867,  Pike  «.  Nash,  16  How,  Ft.,  68. 

1101.  Tardy  witoeaa.  fees  of  a  witness 
who,  for  good  cause,  was  not  subpoenaed  till 
late,  and  who  arrived  at  court  after  the  cause 
was  postponed,  but  in  time  to  have  been 
sworn,  had  it  been  tried,  are  taxable.  JSk^- 
prme  Ot.,  Bp.  7.,  1840,  Olarks  e.  Staring,  4 
Haw.  JPr.,  348. 

1182.  Departore  of  wttneaaea.  If  it  is 
shown  that  the  witnesses  left  the  place  of 
trial  before  the  trial,  by  consent  of  the  party, 
the  ordinary  affidavit  of  their  necessity  rtkoold 
no  longer  be  deemed  as  sufficient.  l%e  wit- 
nesses ^ould  not  be  regarded  as  material,  un- 
kas  it  appear  that  they  were  permitted  to  de- 
part on  account  of  some  admission  or  conces- 
sion of  the  other  side,  which  rMidered  their 
evidence  unnecessaty,  or  some  other  fluit  be 
shown  proving  the  supposed  necessity  of  their 
attendance  at  ail.  [4  Hill,  606;  8  Id.,  467.] 
Suprems  <jft.,  Sp.  7%  1868,  Dowlfaig  «.  Bosh,  6 
Hifw.  Ft.,  410. 

118a  Travtf-Hsea.  A  witness  who  is  so- 
journing away  from  his  place  of  residence,  and 
is  subpcsnaed  at  the  place  of  such  scjoum,  is 
entitled  to  travel-fees  fh>m  that  place,  though 
that  is  more  distant  from  the  court  than  is  his 
residence.  8uprmM  Ot.,  8p.  T.,  1840,  darks 
V.  Staring,  4  At0.  Ft.,  S48;  1861,  Mitchell  v. 
Westervelt,  6  /d,  866 ;  affirmed,  6  Id.,  811,  note. 

1184.  Notwithstanding  the  fkct  that  the 
act  of  1840  omits  the  clause  of  the  former  fee 
bill,  that  witness-fees  are  to  be  estimated  fix>m 
the  boundary  of  tiie  State,  a  witness  can  be 
allowed  compensation  for  travel  only  while 
within  the  Jurisdiction  of  the  court,  or  fi^mn 


242 


COSTS. 


Oorti  in  Oiffl  Acttoni  (imdsr  tlw  Ooda  of  Fnwod  v») ;- Wil 


the  boundary-line  of  the  State.  [4  Johns.,  811 ; 
4  How.  Pr.,  248.]    Supreme  Ot,,  3p.  T.,  1852, 
Hinds  «.  Schenectady  Oonnty  Mntoal  Ins.  Oo. 
7  Bow.  Fr^  142. 

1185.  A  witness  who  is  snbposnaed  when 
temporarily  at  a  place  nearer  the  place  of  trial 
than  his  home,  and  from  which  he  was  about 
to  return  home,  is  properly  allowed  travelling- 
fees  as  from  his  residence ;  and  if  the  party 
has  paid  such  fees  in  good  fkith,  he  is  entitled 
to  tax  them  on  prevailing  in  the  action.  Su- 
preme Gt.^  Sp.  Z,  1857,  Pike  «.  Nash,  16  J3bf0. 
JV.,  58. 

1186.  An  affidavit  showing  that  the  wit- 
ness who  attended  resided  at  a  specified  dis- 
tance from  the  place  of  trial,  &c.,  is  insufficient 
It  should  state  the  distance  i/raneUed  by  him 
as  a  witness.  [4  Hill,  595 ;  2  Rev.  Stat,  658, 
§  7.]  Supreme  Ot.^  Sip.  2*.,  1851,  Schermerhom 
«.  Van  Yoast,  bHow.  iV.,  458;  1855,  Logan  v. 
Thomas,  11  7<2.,  160. 

1187.  The  Oode  has  not  dispensed  with  the 
affidavit  of  attendance  of  witnesses.  Supreme 
Ot.^  1854,  Moore  v.  Oockroft^  9  Haw.  iV.,  479. 

118&  In  respect  to  the  proper  contents  of 
an  affidavit,  to  show  that  a  party  is  entitled 
to  tax  witness-fees  in  his  costs,  the  conclu- 
sion to  be  drawn  from  all  the  decisions  is, 
that  the  party  must  show,  by  affidavit,  the 
name  and  place  of  residence  of  each  of  his 
witnesses, — ^the  distances  they  severally  re- 
sided from  the  place  of  trial,  according  to  the 
usually  travelled  route, — ^the  number  of  miles 
they  respectively  travelled,  as  such  witnesses, 
for  the  purpose  of  going  to  the  place  of  trial, 
and  returning  therefrom,— and  that  they  were 
material  and  necessary,  or  that  the  party  be- 
lieved them  to  be  so ;  and  if  any  witness  is 
subpcsnaed  at  a  temporary  residence,  that  fact 
should  be  stated.  [6  Wend.,  548 ;  6  How.  Pr., 
410;  4  Hill,  696;  11  How.  Pr.,  160;  5  Id., 
458;  4Id.,  248;  6  Hill,  876.]  Suprme  Ot., 
1856,  Wheeler  e.  Lozee,  12  How.  Fr.^  446. 

1189.  To  entitle  a  party  to  witness-fees,  his 
affidavit  must  state  the  respective  names  and 
places  of  abode  of  the  witnesses,  the  distance 
they  respectively  travelled,  and  that  each  of 
them  was,  or  was  believed  to  be,  material  and 
necessary  for  the  party.  Their  materiality 
need  not  be  shown,  in  the  first  iustance,  until 
the  opposite  party  raises  a  suspicion  that  they 
were  called  for  the  purpose  of  swelling  the 
bilL  If  he  shows  that  some  of  them  were  not 
called  on  the  trial,  the  party  calling  for  the 


expense  of  their  attendance  must  explain  why 
they  were  not  called,  or  the  expense  of  their 
attendance  should  be  disallowed.  The  derk 
then  is  not  at  liberty  to  follow  the  ordinary 
affidavit  [5  Hill,  595 ;  8  Id.,  457 ;  6  Id.,  876 : 
19  Wend.,  82 ;  6  How.  Pr.,  410.]  St/g^rm^ 
Ct.,  Sp.  r.,  1857,  ToU  9.  Thomas,  15  Row.  iV, 
815;  Haynes  v.  Mosher,  15  Id.,  216. 

1190.  NnmAroaa  wltneasea.  Where  de- 
fendant Bubposnaed  seventeen  witnesses  upon 
an  issue  which  had  been  previously  found 
against  him  on  a  former  trial  of  another  ac- 
tion presenting  the  same  issue,  when  he  had 
examined  twelve,  but  the  court,  in  the  present 
trial,  allowed  him  to  examine  five  of  the  sev- 
enteen only, — Meld,  that  he  should  be  allowed 
to  tax  witness-fees  for  all  the  seventeen.  Su- 
preme  Ot,  Sp.  7!,  1857,  Lowerre  «.  Vail,  5  Ah- 
Mto'iV.,  227. 

1191.  fhramlnatlon  of  partj.  A  defend- 
ant, examined  as  a  witness  on  his  own  behalf 
in  answer  to  the  testimony  of  the  assignor  ci 
the  demand  in  suit,  is  entitled  to  fees,  as  s 
witness,  to  be  taxed  in  the  costs.  Supreme 
Gt.y  L  Diet.,  ^.  r.,  1856,  Querissle  e.  Hilliard, 
3  AbhotW  Pr.,  SI. 

1192.  A  party  examined  in  his  own  behalf^ 
is  entitled,  on  prevaUing  in  the  action,  to  tax 
witness-fees  for  his  attendance,  upon  proof  o( 
the  materiality  and  necessity  of  his  attendance 
as  a  witness.  [10  £ng.  L.  4  Eq.,  467.]  ^ 
preme  OL,  IV.  Diet.,  Sp.  T.,  1850,  Logan  n 
Brooks,  SAhhoM  Pr.,  127;  S.  O.,  11  Etne, 
Pr.,  29.  To  the  same  eflPect  is  Bogers  o. 
Ohamberlain  Qif.  7.  Com.  PI,  J3j^.  T^  1658),  7 
AbboM  Pr.,  452. 

1193.  A  party  who  has  attended  and  beeo 
examined  as  a  witness  in  his  own  behalf  is 
not  entitled  to  tax  fees  for  his  attendanoe  « 
for  a  witness.  [6  Paige,  170;  6  How.  Pr.,  40i; 
11  Id.,  160.]  Supreme  Ot.,  VI.  Diet.,  ^.  T^ 
1858,  Oomell  v.  Potter,  15  Hew.  Pr.,  278; 
VII.  Diet.,  1859,  Oase  e.  Price,  17  Eevi.  Pr., 
848;  S.  0.,  9  Ahbotte' Pr.,  111. 

1194.  Where  a  party  to  an  action  ib  made 
a  witness  by  his  adversary,  he  is  as  much  en- 
titled to  witness-fees,  as  a  condition  to  creatiDg 
his  duty  to  attend  and  be  sworn,  as  any  third 
person.  K  T.  Superior  Ot.,  OhamAen,  1858, 
Hewlett  «.  Brown,  1 .8^10.,  655;  8.  0.,  7  J^ 
lotW  Pr.,  74. 

1195.  Affidavit.  Even  if  a  party  who  is 
sworn  and  testifies  on  his  own  behalf^  should 
in  any  case  be  allowed  to  recover  witness-feei, 
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fineh  fees  shoold  not  be  taxed  on  the  ordinary 
affidavit.  He  shonld  be  required  to  ehow  that 
he  did  not  attend  as  a  party,  to  attend  to  the 
conduct  of  the  trial;  and  that  the  sole  pur- 
pose and  intent  of  his  attendance  was  as  a 
witness.  This  proof  mnst  be  made  before  the 
clerk,  on  the  adjustment  of  costs.  It  is  too 
late  to  present  it,  for  the  first  time,  on  a  mo- 
tion for  readjustment  Supreme  Ot.^  VIIL 
Litt^  a^.  2*.,  1865,  Logan  «.  Thomas,  11  E<fw. 
Ft.,  150. 

U96L  If  it  does  not  afilrmatlYely  appear 
that  the  party  attended,  not  as  a  party  but 
solely  88  witness,  he  is  not  entitled  to  tax  wit- 
ness-fees. BufrmM  Ot.^  VL  Dkt.^  Bp.  7*., 
1858,  Walker  «.  Russell,  7  A}iboU£  Fr,^  462, 
wA»;  S.  0.,  16  JSTmo.  Pr.,  91. 

10.  Fen  of  Olerk  ({  812). 

US7.  Clerk's  Csee»~for  every  trial,  $1,— on 
entering  judgment  by  filing  transcript,  6  cents ; 
on  entering  Judgment,  60  cen^,  unless  he  have  a 
Mlary,  and  then  $1.  Ko  other  fee  whatever  in 
dvil  actions,  except  6  cents  per  folio  for  copies  of 
papers.     Oode  qf  Fro.,  §  812. 

119&  The  clerk  is  not  entitled  to  charge,  in 
any  case  whatever,  for  entering  in  the  rough 
minutes,  or  in  the  books,  any  rule  or  order. 
The  fee  of  $1  for  every  trial,  extends  to  the 
trial  of  issuee  of  law  as  well  as  issues  of  &ct ; 
also  $1  for  each  ailment  at  general  term  on 
appeal  from  a  judgment  of  an  inferior  court 
Ko  fee  is  allowed  for  any  services  on  special 
motions,  or  on  an  appeal  from  the  decision  of 
a  spedal  motion,  or  for  attending  on  motions 
for  new  trials,  or  on  motions  to  set  aside  re- 
ports of  referees,  or  on  other  arguments  at 
general  term  in  causes  commenced  before  the 
Code.  iAipfVffM  (^iS.,  1860,  Matter  of  the  Olerk 
<^  Albany  Oo.,  6^mo.  iV.,  11 ;  8.  0.,  8  Oode 
B.,  102. 

1199.  XilaL  Under  the  Oode,  the  clerk's 
fee  of  $1  for  trial-fee  is  not  payable  until  the 
cause  18  called  on  to  be  heard.  Supreme  Oty 
Chamben  (1848?),  Maloomb  «.  Jennings,  1 
Code  £.,  41. 

laOO.  The  clerk  is  not  entitled  to  trial-fee 
for  motion  to  dismiss  complaint  for  neglect  to 
bring  to  trial.  Supreme  Ot,  8p.  T.,  1868, 
TiUfltpaugh  e.  Dick,  8  How.  Fr.^  88. 

1201.  The  provision  of  the  Oode  giving  to 
the  clerk  $1  *^on  every  trial,"  applies  only  to 
actions  tried  at  the  circuit,  not  those  tried  be- 
fore referees.  The  clerk,  in  placing  the  cause 
on  the  calendar,  and  entering  the  rule  of  ref- 


erence, acts  without  compensation.  Supreme 
Ot.^  Sjp.  T.  (1840  T),  Benton  «.  Sheldon,  1  (Me 
R,  184. 

1202.  The  provisions  of  the  Oode  respect- 
ing the  fees  of  the  clerk  must  be  deemed  to 
repeal  the  former  fee  bills,  so  far  as  they  re- 
lated to  clerks  of  courts.  The  trial-fee  of  $1 
was  obviously  intended  to  pay  the  clerk  for 
the  ordinary  miscellaneous  services  required 
of  him  in  the  progress  of  the  cause,  as  well 
as  the  services  rendered  in  the  court  on  the 
trial,  and  must  embrace  the  service  of  putting 
the  cause  on  the  calendar.  Supreme  Ot,^  Sjp, 
r.,  1867,  People  e.  Supervisors  of  Monroe,  16 
JJow.  Fr.y  226. 

120a  Bntering  Judgment  The  fee  of  60 
cents  for  entering  judgment,  means  for  enter- 
ing the  Judgment  in  the  judgment-book  [4 
How.  Pr.,  866;  8  Oode  R.,  87],  and  la  not 
chargeable  till  entry.  Supreme  (7t,  1860, 
Matter  of  the  Olerk  of  Albany  Oo.,  6  Sow. 
Fr.,  11;  8.  0.,  8  OodeE.,  102. 

1204.  Referee's  fees.  Under  section  818  of 
the  Oode, — ^fixing  a  referee's  fees  at  $8  per 
day,  and  allowing  the  parties  to  agree  in 
writing  upon  any  other  rate, — when,  upon 
taxation  of  costs,  the  sum  claimed  by  the  pre- 
vailing party,  as  his  disbursement  for  referee's 
fees,  is  objected  to,  and  no  writing  is  produced 
agreeing  to  any  particular  compensation,  the 
allowance  cannot  exceed  $8  for  each  day  spent 
by  the  referee,  in  person,  in  the  business  of  the 
reference.  K  T,  Com,  Fl.<,  Sp.  T.,  1860,  Shults 
e.  Whitney,  9  AlfbotW  Pr.,  71 ;  S.  0.,  17  Sow. 
Fr.,  471. 

11.  Motunu  (§  816). 

120&  Under  aeotton  270  of  the  Code  of 
1848 — ^which  gave  costs  of  motion  only  to  the 
party  resisting — the  court  cannot,  except  in  a 
suit  commenced  before  the  Oode,  grant  costs 
to  the  moylng  party  on  a  special  motion.  Ct. 
of  Appeals,  1848,  Lyme  v.  Ward,  1  K  T.  (1 
Covnst),  681 ;  6.  0.,  eub  nom,  Syme  e.  Ward, 
8  Sow.  Fr,,  842 ;  7  i^.  T.  Leg.  Che.,  10. 

1208.  !Nor  impose  costs  as  condition  of  de- 
nying motion  for  judgment  as  in  case  of  non- 
suit. Supreme  Ct,  Sp.  T.  (1849?),  Richmond 
9.  Bussell,  1  Code  £.,  86.  Oontra,  Anderson  e. 
Johnson,  1  San^f^  786;  S.  0.,  1  CodeB.,  94. 

1207.  Though  by  the  Oode  of  1846  costs 
cannot  be  allowed  to  the  moving  party,  yet 
where  leave  to  amend  must  be  granted  to  cure 
the  irregularity  against  which  the  motion  is 
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made,  tiiej  may.  iSuy^eiiM  (7t.,  ^i.  T.  (1846  ?X 
Weir  V.  Bloouin,  8  Bow,  Ft.^  897 ;  8.  a,  1  Coda 
R,  106 ;  a  P.,  Rider  «.  Deitz,  Id.,  82. 

laoa  A  reTwtrlnf  of  a  motion  is  a  motion 
within  the  provision  of  the  Code  reflating 
costs  on  motions.  Supreme  Ct,  1848,  Van  Wyck 
V.  Alliger,  8  Eow.Pr.,  292;  S.  0.,  1  €ode£^  68. 

1209.  So  is  an  appeal  nnder  $  849.  Su^ 
preme  Ot.,  J9p.  T.y  1849,  Sayage  e^  Darrow,  4 
ffovf.  Ft.,  74 ;  S.  0.,  2  Oode  £.,  67. 

1210.  fltoetioii  31S.  Costs  of  motion  may 
be  allowed,  by  ooort  or  judge,  not  exceeding  $10 : 
maj  be  absolute  or  to  abide  event.  Cbde  qfPro., 
§  816 ;  as  amended,  2  Laws  qf  1867,  ch.  728,  §  17. 

Otherwise  of  a  jadge  at  chambers,  before 
amendment  of  1867.  Supreme  Cft.,  Ohambera, 
1863,  Brevoort  e.  Warner,  8  ffoto.  iV.,  321. 

1211.  Notice.  Ooets  of  the  motion  wiU 
Bot  be  allowed  where  the  notice  of  motion 
aaka  for  more  than  the  party  is  entitled  to. 
p  Wend.,  78.]  Supreme  Ot.,  Sp.  2*.,  1849, 
Whipple  e.  Williams,  4  How.  Pr.,  28.  To 
•ame  efGact  [oitiDg,  also,  8  How.  Pr.,  60,  88]  is 
0<»rbin  e.  George  (jSp.  T.,  1866),  2  AhboM 
Pr.,  466. 

1212.  Where  the  order,  Biade  upon  a  mo- 
tion, grants  less,  essentially,  than  was  asked 
for,  the  party  opposing  should  not  be  charged 
with  costs.  N.  T.  Oom.Fl.,  1868,  McKenaie 
e.  Hackstaf^  2  j5L  2>.  Smith,  76. 

1213.  Ooets  of  nnsQCcessfnl  motion  ofaaiged 
on  the  moving  party  beoaose  he  had  asked 
eosts.    Weeks  e.Bouthwick,  12  ^M0.iV.,  170. 

laii.  OostB  of  a  motion  not  granted  be- 
cause not  asked  for  by  the  notice.  Saratoga 
4  Washington  B.  B.  Oo.  e.  McOoy,  9  Eow. 
iV.,  889. 

1215.  -Paver.  Where  a  moving  paity  had 
a  &vor  granted  him  on  the  motion,  he  was  not 
allowed  costs  of  motion.  Jonea  e.  United 
States  Slate  Oo.,  16  Bow.  Fr.,  129. 

1216.  Zr  a  peaty  makea  two  motiopa 
where  the  relief  might  be  obtained  by  one,  he 
most  pay  costs  of  opposing  as  of  one  motion. 
Supreme  Ot.,  Sp.  71, 1861,  Mitchell  e.  Wester- 
velt,  6  Eou>,  Fr.,  266. 

1217.  Reftiaal.  Where  costs  of  motioa  are 
disallowed,  they  cannot  be  taxed  as  final  cosls 
in  the  canse.  Supreme  Ot.,  Sp,  T.,  1849,  Van 
Wyok  e.  Alliger,  4  Bote.  Pr.,  164. 

12ia  UnoiyiKMed  moHona.  Hie  coats 
given  by  section  816  should  be  confined  to 
anoh  motions  as  are  litigated,  or  which  require 
the  preparation  and  service  of  papers,  and  no- 


tice upon  the  adverse  party.  The  applioaAioa 
for  a  reference,  for  judgment,  and  for  a  con- 
firmation of  the  report  of  sale,  in  cases  where 
there  is  no  appearance,  are  all  applications  of 
course,  requiring  no  labor,  no  preparation,  and 
to  which  there  can  be  no  oppodtion,  and  th^ 
moving  party  should  not  be  entitled  to  ooets 
as  on  a  motion.  Supreme  Gt.,  Sp.  T.,  1856, 
Bowne  e.  Anthony,  18  Bow.  Fr^  801. 

1219.  New  tiUd.  On  setting  aside  a  ref- 
eree's report  as  contrary  to  evidence,  the  court 
riiould  exercise  its  discretion  on  the  subject  of 
costs  with  regard  to  the  peculiar  di^tmstanoes 
of  each  case.  It  should  not  be  regarded  as  a 
matter  of  course  on  such  ap{rfioatlon  to  award 
costs  againat  the  moving  piniiy.  Shpreme  OUy 
1869,  Wentworth  e.  Oandee,  17  Bow.  Fr.,  405 ; 
and  see  Smith  e.  Schanck,  18  Barb.,  844 ;  Scran- 
ton  e.  Baxter,  4  Sandf.,  6. 

1220.  Accordingly,  wheie  a  judgment  on  a 
referee's  report  had  been  set  aside,  and  the 
order  provided  thSt  costs  abide  .the  events  a 
motion  to  amend  the  order,  so  as  to  allow  Uie 
new  trial  on  payment  of  costs,  was  denied. 
Wentworth  e.  Oandee,  17  Bow.  Fr.,  406. 

1221.  Altiiough  it  is  usual  in  setting  aside 
a  regular  judgment,  to  condition  the  order 
upon  payment  of  the  costs  incurred  in  enter- 
ing tiie  judgment,  yet  where  a  judgment  was 
obtained  by  de&ult  in  consequence  of  a  mis- 
apprehension of  the  defendant's  attorney,  and 
on  the  defendant's  motion  to  vacate  it,  lua  affi- 
davits showing  that  there  was  no  cause  of  ac- 
tion were  not  denied  by  t^  j^aintiff; — ^the 
judgment  was  vacated,  with  oosts  of  motion. 
Supreme  OC^  Sp.  T.,  1866,  Kane  o.  Demaresti 
18  Bew.  Pr.^  466. 

1222.  DiMretloii.  Oosts  of  a  motion  under 
$  816  are  in  the  discretion  of  the  court;  and 
if  the  court  allow  them  where  the  motion  is 
granted  in  part  and  denied  in  part,  the  general 

I  term,  on  afiKrming  the  order  on  appeal,  should 
not  interfere  with  the  allowance.  Supreme  (H.^ 
1864,  Dennison  e.  Dennison,  9  Bew.  Ft.,  24fi. 

1223.  A  defendant  who  had  rendered  him- 
self liable  to  an*est,  though  without  having 
acted  in  bad  feith,  was  not  charged  with  oosts 
on  a  denial  of  his  motion  to  be  discharged  fh>m 
arrest.    Schadle  e.  Ohase,  16  Bow.  Fr.,  418. 

1224b  That  one  who  unreasonably  moves 
for  an  attadmient  agiUnet  a  witness,  ^uld  be 
charged  with  costs.  Ohalmers  e.  ICelviUe,  1 
E.  D.  Smith,  602. 

1225.  Where  a  defendant  uses  due  diligence 
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ia  raoring  Ibr  a  oommkBioB,  payment  of  eosts 
wfll  not  be  imposed  aB  a  condition,  bnt  may 
Mde  the  event.  Supreme  G$.,  Sp.  T^  1860, 
Foalar  «.  Agaasiz,  8  €Me  B.^  100. 

UMb  The  order.  To  entitle  a  party  to 
eoetB  under  section  810  of  the  Code,  they  most 
be  giT^  in  the  order  upon  the  motion,  and 
the  amoont  most  be  fixed  by  the  oonrt.  'Skt- 
freme  Gk^  Sp,  I*.,  1849,  Ohadwiok  e.  Brother, 
4  Aw.  ^^  288;  1860,  Morrison  «.  Ide,  4/<i, 

1237.  8«slion  816  id  the  Oode  was  designed 
to  profvide  for  oases  of  ooUatsral  motions,  snch 
SB  amotioQ  to  vaoate  or  set  aside  some  pro- 
eeeding',  or  for  relief  of  some  kind.  In  the 
ease  of  motions  in  the  direet  and  regolar 
pragms  of  the  snit, — e.  g.y  a  motion  for  jndg- 
wmA  as  in  case  of  nonsnit, — it  is  not  neees- 
wry  or  proper  to  have  the  costs  of  the  motion 
ipsdfied  in  the  order.  [4  How.  Pr.,  28.]  8u^ 
pmm  (71,  Sjp.  7.,  €1860,  Thomas  e.  Glark,  6 
Em.  Pr^  876. 

ttML  Upon  nootion  to  diange  the  place  of 
trial,  eosts  may  be  allowed  in  the  discretion  of 
tbe  coort,  not  exceeding  $10.  [Oode,  §  816.] 
But  the  amoimt  mnst  be  determined  and  in- 
isrtad  Id  the  order,  otherwise  they  can  never 
be  eelleeted.  Under  the  Code,  costs  of  mo- 
ties,  as  eooik,  can  in  no  case  go  into  the  Jndg- 
Mnt.  Stipreme  Ot,,  JSp.  J.,  1868,  Johnson  e. 
Jimtt,  7  JiSns.  iV.,  486. 

1J39L  9pmolMd  lamoneiting.  Since  there  is 
BS  provision  for  costs  on  a  upe&tA  proceeding, 
iBcler  aeetton  8  of  the  Oode  only  motion-costs 
esa  bo  giren.  Supreme  OU^  Sp.  7*.,  1806«Mat- 
ter  of  Fiereo,  12  Etne.  i¥.,  682.  ^ 

upon  an  appttoation  lor 
,  made  npon  the  whole  of  the  plead- 
ing relating  to  all  or  only  one  of  the  canses 
sf  action  stated  in  the  complaint,  judgment  is 
ordered  with  ooets  of  the  application,  the  costs 
m«t  be  ineerted  in,  and  collected  as  a  part  of, 
ftejadgmeat  8neh  an  application  is  neither 
a  vetion,  strictly  so  eaUed,  nor  a  trial,  if.  F. 
Supmier  Ok,  Ohamben,  1888,  Wesley  «.  Bea- 

li.  7«rto«i  Olaeeee  of  Pardee  aind  Aetiene 
(i§  817-4^21). 

im.  Xnflmt.  Costs  adjudged  against  an 
infint  plaintlfi;  collectable  from  the  gnaidian. 
OA^i^.,  §816. 

1232.  Party  anJng  in  representative  oa- 
Moity.  In  an  action  prosecuted  or  defended 
uy  aa  ezecntor,  administrator^  trustee,  or  a  per- 


son expressly  authorised  by  statute,  ooets  are  as 
in  other  cases ;  but  are  chargeable  only  on  the 
estate,  fond,  or  party  represented,  unless  the 
court  direct  the  same  to  be  paid  personally,  for 
mismanagement  or  bad  faith.  But  this  does  not 
allow  costs  against  executors  or  administrators 
where  th^  are  exempted  therefrom  by  §  41,  tit. 
8,  ch.  6,  pt.  2  of  the  Beidsed  Statutes  (q.  v.,  rn^a, 
98).  Ihe  prevailing  party,  on  a  reference,  un- 
der those  provisions,  is  entitied  to  reoover  the 
fees  of  referees  and  witnesses,  and  other  neoes- 
asucy  disbursements,  to  be  taxed  according  to  law. 
CbdeqfFro.,  §  $17  ;  as  amended^  1861. 

123a  Reiflaed  Bkatntea.  Section  817  of 
the  Oode  supersedes  the  provisions  of  2  Rev. 
Stat,  616,  §  17,  as  to  costs  against  executors, 
^,  in  actions  brought  hy  them.  [4  Sandf., 
719.]  Under  that  section  of  the  Oode,  if  the 
plaintiff  fails  in  an  action  proeecuted  by  him 
in  his  representative  capacity,  the  defendant 
recovers  costs  of  course,  to  be  collected  of  the 
estate;  bnt  there  must  be  a  direction  of  the 
court  to  authorize  a  penonal  judgment  for 
costs  in  snch  case,  although  the  action  was 
not  necessarily  prosecuted  in  the  representa- 
tive capacity.  [18  How.  Pr.,  806.]  Supreme 
Oky  1867,  Woodruff  v.  Oook,  14  Sow.  i¥.,  481. 

1234k  Zdatafltty.  A  plaintiff  who  sues  as 
exeontor,  on  Judgment  being  rendered  against 
him,  is  liable  for  costs,  eitiier  personally  or  to 
be  paid  by  the  estate,  in  all  cases  where  one 
suing  in  his  own  right  would  pay  costs.  2f. 
F.  Superior  €t^  1868,  Onrtis  e.  Dntton,  4 
Sem^f.,  719. 

1235.  Repreaentathre  oapaolQr.  As  to 
when  an  action  by  an  administrator,  te.,  is 
necessarily  prosecuted  in  his  representative 
capacity,  see  Woodruff  o.  Oook,  l^Sow.  iV., 
481. 

123a  A  wiitlea  promlao  to  pay  ''the  es- 
tate of  M.  L.,  deceased,**  if  sued  on  by  the 
executors  as  a  promise  to  pay  them,  is  not 
necessarily  sued  in  their  representative  capa- 
city ;  and  if  so  sued  by  them  unsncoessfhUy, 
they  are  liable  for  oosts,  without  motion.  [6 
T.  B.,  884 ;  4  Oow.,  87 ;  9  Wend.,  486.]  Su- 
preme Ot.,  1861,  Lyon  e.  Marshall,  11  Barb.. 
841. 

1237.  Raivivor.  An  action  was  commenced 
before  the  Oode  by  the  plaintiff's  testator,  and 
there  was  verdict  in  his  fietvor.  After  his  death, 
the  suit  was  revived  in  the  name  of  the  plain- 
tifh,  his  executors,  and  a  new  trial  wss  ordered, 
which  resulted  in  fkvor  of  defendant 

Held^  1.  That  the  executors  could  not  be 
held  personally  liable  for  costs. 
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2.  That  the  Bevised  Statatee  did  not  an- 
thorize  awarding  oostB  against  the  estate. 
Supreme  Ct,^  Sp.  T.,  1856,  Theriot  «.  Prince, 
12  Mate.  Fr.,  461. 

123&  A  general  anrignee  for  benefit  of 
creditors  sning  on  a  claim  held  hj  him  as 
snch,  is  a  trnstee  of  an  express  tmst,  and  is 
placed  by  the  Oode  on  the  same  footing  as  an 
exedntor  or  administrator,  respecting  oosts. 
[Oode,  §§  111,  118,  8ir.]  K  F.  Superior 
Ot,,  Sp.  7!,  1866,  Cunningham  «.  McGregor, 
6  Duer,  648;  S.  C,  12  JJ<n9.  iV.,  805. 

1239.  The  plaintiff  an  assignee  for  the  ben- 
efit of  creditors,  being  assured  by  his  assign- 
ors that  the  defendant  was  indebted  to  them, 
brought  suit  as  such  assignee  against  the  de- 
fendant, but  without  first  making  any  appli- 
cation to  him  for  payment.  At  the  time  of 
bringing  the  action,  he  had  no  funds  of  the 
estate  with  which  he  could  pay  costs  if  un- 
successful. 

Heldy  that  the  fact  that  he  sued  without 
application  first  made  to  defendant,  and  with- 
out f^ds  with  which  to  pay  costs  if  unsuo- 
oessfhl,  was  not  sufficient  to  charge  him  with 
bad  faith  in  bringing  the  action.  There  can- 
not be  said  to  be  bad  fedth  in  bringing  or 
prosecuting  any  action  in  which  the  plaintiff 
honestly  believes,  and  is  advised  by  counsel, 
that  he  is  entitled  to  recover.  [2  Bev.  Stat, 
615,  §§  16, 17;  Grab.  Pr.,  787,  789.]    lb. 

1240.  Reoeiver.'  In  general,  a  receiver 
who  prosecutes  or  defends  an  action  as  re- 
ceiver, without  leave  of  the  court,  is  person- 
ally liable  for  costs.  Supreme  OU^8p.T.^l^0^ 
Phelps  «.  Cole,  8  Cede  JS.,  157. 

1241.  A  receiver  who  prosecutes  an  action 
under  direction  of  the  court,  stands  on  the 
same  footing,  in  respect  to  costs,  as  an  execu- 
tor or  administrator,  and  is  not  liable  for  costs 
for  not  proceeding  to  trial,  where  a  good  rea- 
son is  shown  for  not  trying,  in  pursuance  of 
a  notice  or  stipulation.  [6  Cow.,  14 ;  4  Id., 
648;  8  Johns.,  249.]  Supreme  Ct.,  Sp.  T., 
1864,  St.  John  «.  Denison,  9  Hew.  iV.,  848. 

1242.  Grediton  behind  receiver.  Where 
it  appeared  that  a  bank,  although  a  plaintiff  in 
one  of  the  judgments,  upon  which  supple- 
mentary proceedings  were  instituted  which 
resulted  in  the  appointment  of  the  plaintiff  as 
receiver,  was  never  in  &ot  concerned  in  such 
supplementary  proceedings,  nor  instrumental 
in  obtaining  the  appointment  of  the  receiver, 
nor  was  in  any  way  connected  with  or  au- 


thorized the  prosecution  of  a  suit  brooicht 
by  him, — 

Seldy  that  the  bank  could  not  be  charged 
with  the  costs  of  the  action.  1.  The  bank 
was  not  the  real  party  in  interest  in  each  ac- 
tion, although  if  any  thing  had  been  ooUeoted 
it  must  have  inured  to  their  benefit.  2.  It 
was  not  the  party  represented  by  the  reoelTer^ 
within  the  meaning  of  section  817  of  the  Oode 
It  is  only  as  against  the  debtor  that  the  re- 
ceiver or  an  assignee  is  entitied  to  represent 
the  creditors,  and  the  creditors  are  not  liable 
for  costs  of  his  action  without  some  special 
authority  or  interference  on  their  part,  in  re- 
spect to  his  bringing  the  action.  Supreme  Ot^ 
1868,  McHarg  e.  Donelly,  27  Barb^  100. 

1243.  Bank.  An  action  brought  in  behalf 
of  a  bank,  in  tiie  name  of  its  president,  is  no^ 
an  action  prosecuted  in  another^s  right  so  as 
to  excuse  the  plaintiff  from  paying  oosts.  Skt- 
preme  Ot.^  Sp.  T.,  1867,  JLowerre  e.  Vail,  5 
AhbotU'  Ft.,  229. 

1244.  Aflslgnee.  Pending  the  aotionf  a 
person  became  assignee  of  the  interest  of  one 
of  the  plaintifb  in  the  cause  of  action,  by  an 
assignment,  the  object  of  which  was  to  indem- 
nify him,  the  assignee,  firom  all  loss  by  reaaon 
of  having  indorsed  and  guaranteed  the  notes 
and  other  obligations  of  such  plaintifll 

Held,  that  he  was  the  trustee  of  an  express 
trust,  within  the  meaning  of  section  817  [& 
Duer,  648;  4  Johns.  Oh.,  186];  and  there 
having  been  no  mismanagement  or  bad  fisith 
on  his  part,  he  was  not  liable  for  the  costs. 
K  T.  Superior  Ot.,  1868,  Conger  «.  Hudson 
River  B.  B.  Co.,  7  AhboM  Fr.,  266. 

1245.  Xieave  to  aoe.  A  receiver  or  trus- 
tee should  apply  to  the  court  for  leave  to  sue 
as  such.  If  he  neglects  to  do  so,  and  Judg- 
ment is  recovered  against  him,  he  ought  not, 
as  a  general  rule,  to  be  exempted  from  per- 
sonal liability  for  costs.  [8  Oode  B.,  167; 
Rule 77.]  N'.T.Oom.Fl.,Sp.T.,l^^Bna&. 
«.  Woodruff;  6  AlloM  Fr.,  65;  K  T.  Supe- 
rior  Ot.,  Sp.  2!,  1867  [citing,  also,  9  Wend.^ 
486],  Murray  e.  Hendrickson,  7<2.,  96. 

124e.  Certlfioate.  When  the  action  is  tried 
at  circuit,  the  certificate  of  the  judge  who  pre- 
sided on  the  trial  is  still  necessary  as  the  basis 
of  a  motion  for  costs,  in  all  cases  where  such 
motion  is  made  at  a  term  held  by  a  different 
Judge,  as  much  as  it  was  before  the  Oode.  Su- 
preme  Gt.,  Sp.  T.,  1866,  Parkhill  «.  HiUman^ 
12  Hew.  Fr.,  868. 
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Ui7.  Fdfiror  of  r«iBree.  In  actions  pros- 
ecnted  or  defended  by  an  exeontor  or  admin- 
istrator, a  referee  to  whom  the  whole  issue  or 
caoae  is  icfored  has  not  the  right  to  dedde 
the  question  of  costs,  nor  the  power  to  award 
costs  against  the  exeontor  or  administrator 
personallyf  or  against  the  estate  he  represents. 
A^MM  Ot^  8p.  T.,  1866,  ICerserean  «.  Byerss, 
ISjETMS^iV.,  800. 

As  to  the  liability  of  ezeontors  and  admin- 
isteston  in  Acttona,  consnlt  mpro,  155-172, 
354-^09,  686-^6. 

As  to  their  Iialnlity  on  rsferences  nnder  the 
Katate,  see  wproy  98-186. 

laiflL  Review  of  apeolal  prooeediiifr — 
Pook;  Bmnmary  proceedings  to  compel  a  party 
to  support  a  relatiye  (1  Beo,  8taty  614),  are  a 
qwdal  proceeding  within  section  818  of  the 
Code;  and  on  roTiew  in  the  Supreme  Ck>nrt, 
ooilB  dionld  be  awarded  the  sncoessftd  party. 
AyfWM  Ot^  1853,  Haviland  v.  White,  7  How. 

IMA.  HigbwajB.  Referees  appointed  to 
reriew  tiie  detenninations  of  commissioners  of 
highways  (1  Rm.  8UU.^  518),  oonstitnte  a  court 
of  inierior  Jorisdictaon  within  the  meaning  of 
aeetion  818  of  the  Code  [4  Seld.,  476],  and  the 
proceeding  before  them  is  a  special  proceeding 
within  the  meftning  of  section  8.  [7  How.  Pr., 
157.]  Upon  reversal  of  their  decision  on  cer- 
tioiari  in  the  Supreme  Court,  costs  may  be 
■warded  nnder  section  818 — which  provides 
that  sadi  oaaee  shall  be  deemed  actions  for  the 
poipoees  of  costs.  8uprtme  Ot,^  Ohamben^ 
1857,  People  e.  Flake,  14  How.  Pr,,  527. 

laSOi  Oosts  of  the  relator  awarded,  not 
agtinet  the  referees,  although  they  had  acted 
improperly,  the  relator  haying  been  also  in 
fvdt,  but  against  the  town.    lb. 

1251.  People.  Costs  in  actions  in  the  name 
of  the  people  regulated.   aNi^^Pn>.,§§819,820. 

1252.  Aaarfgnae  after  suit  Where,  pend- 
ing an  action,  the  cause  of  action  becomes,  by 
usignment  or  otherwise,  the  property  of  a 
poson  not  a  party  to  the  action,  the  test  of 
such  person's  liability  for  costs  under  section 
321  of  the  Code  is.  Would  he  have  been  liable 
if  he  had  brought  the  action?  H.  Y.  Superior 
Ot^  1858,  Oonger  e.  Hudson  Biver  S.  B.  Oo., 
7  AhboM  Pr.,  255. 

1253L  Penalties.  Oosts  recovered  by  the 
defendant  in  actions  for  penalties  under  the 
Metropolitan  Police  act,  the  penalties  being 
sued  for  for  the  benefit  of  *^the  police  contin- 


gent fhnd,''  are  a  charge  upon  the  People  of 
the  State.  Supreme  Ot.,  Sp.  T.  (1859?),  Peo- 
ple V.  Tremain,  17  How.  Pr.,  10.* 

18.  VariouB  Proceedingi. 

1254.  Coats  upon  aettlement  befoxe  Judg- 
ment   Oodt  <if  Pro.,  §  822. 

1255.  Where  defendant,  after  suit  brought^ 
called  at  plaintifEs'  store,  and  in  their  absence 
paid  to  a  clerk,  who  was  ignorant  that  the 
suit  had  been  brought,  the  amount  claimed  in 
the  complaint,  but  without  costs ; — Held,  that 
plaintifEs  were  notwithstanding  entitied  to 
costs.  [8  How.  Pr.,  258.]  Supreme  Ot.,  Sp. 
r.,  1856,  Bogardus  e.  Bichtmeyer,  8  AhbotU? 
Pr.,  179. 

1256.  Poatponament.  A  court  or  referees 
may  impose  coste  of  postponement  of  a  trial,  not 
exceeding  $10,  besides  witness-fees.  Oode  qf  Pro., 
§8U. 

1257.  AppeaL  Oosts  upon  an  appeal  un- 
der section  849  of  the  Oode,  must  be  governed 
by  section  815.  Such  an  appeal  is  a  motion 
within  section  401.  The  costs  must  be  award- 
ed, if  at  all,  upon  the  decision  of  the  appeaL 
Supreme  Ot.,  Sp.  T.,  1849,  Savage  e.  Darrow, 
4  How.  Pr.,  74 ;  S.  0.,  2  Oode  R,  57.  Followed 
under  the  amendment  of  1851,  Nellis  e.  De 
Forrest  (1852),  6  How.  Pr.,  418. 

125a  Transfer  of  appeaL  The  fact  that 
an  appeal  to  the  Ooxmty  Oourt  from  a  Justice^s 
court,  is  transferred  to  the  Supreme  Oourt  by 
reason  of  the  disqualification  of  the  county 
judge,  does  not  make  it  an  appeal  to  the  Su- 
preme Oourt,  and  the  prevailing  party  is  not 
entitied  to  costs  as  of  such  an  appeal,  but  only 
of  an  appeal  to  the  Oounty  Oourt  under  §  871. 
Supreme  Gt.,  Sp.  T.,  1857, 0'Oallaghan  e.  Oar- 
roU,  16  How.  Pr.,  827. 

1259.  Eflisot  of  dfer  to  allow  judgment 
The  provision  of  section  885,  giving  defendant, 
whose  offer  is  not  accepted,  costs,  does  not 
include  an  allowance  under  sections  808  and 
809.  Supreme  Ot.,  Sp.  T.,  1850,  McLees  e. 
Avery,  4  How.  Pr.,  441 ;  S.  0.,  8  Oode  £.,  104. 

1260.  When  an  offer  is  made  by  one  or 
more  defendants,  under  §  885,  and  the  suit  is 
so  situated  that  the  plaintiff^  upon  accepting 
it,  may  enter  judgment  to  the  effect  offered, 
against  all  the  parties  jointiy  liable  with  those 
maldng  the  offer,  the  plaintiff  must  accept  the 
offer,  or  proceed,  at  his  peril,  as  to  the  future 

*  BeTersed  on  another  ground.   Id.,  142. 
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OQsta  in  the  oaase.   K  Y,  Superior  Gt,  (1861  ?X 
La  Forge  o.  Chilson,  1  Coda  E^  N,  S.,  169. 

1261.  Where  plaintiff  reooTered  less  than 
the  offer,  bnt  also  defeated  a  set-off  which  de- 
fendant set  up  in  his  answer,  the  answer  was 
serred  snbseqnent  to  the  offer  and  the  offer  did 
not  propose  to  discharge  the  set-off  ;—^4f2eK, 
that  he  had  recovered  a  more  favorable  judg- 
ment than  the  offer,  and  was  entitled  to  costs. 
Supreme  Gt.^  Sp.  21, 1862,  Boggles  «.  Fogg,  7 
Hou>.  Fr,,  824. 

1262.  Where  the  defendant  set  np  a  counter- 
claim, and  9ub$eqyimtlym9A»  an  offer  of  Judg- 
ment, and  the  plaintiff  declined  it  and  had  a 
verdict  for  less  than  the  sum  offered  \^^Heldy 
that  the  defendant  was  entitled  to  costs  sub- 
sequent to  the  offer.  N,  T,  Superior  Gt,^ 
1868,  Schneider  o.  Jacobi,  1  DudTy  694;  S.  C, 
11  N:  F.  Leg.  OU.,  220. 

1263.  Where  an  answer  setting  up  a  coun- 
ter-dum  has  been  served,  a  subsequent  offer 
must  be  understood  as  referring  to  that,  and 
if  accepted,  would'  extinguish  the  counter- 
claim.   Ib» 

1264.  Where  the  defendant  is  entitled  to 
costs  after  an  offer  of  judgment  not  accepted, 
he  is  not  entitled  to  costs  of  entering  a  sepa- 
rate judgment  for  costs.  Supreme  Gt,^  Gham- 
hen,  1868,  Keese  «.  Wyman,  8  JSimo.  iV.,  88. 

1265.  In  an  action  upon  a  contract,  at  issue 
and  noticed  for  trial,  the  plaintiff  accepted  the 
offer  of  the  defendant  to  allow  him  to  take 
judgment  for  |49.60.  Meld^  that  the  defend- 
ant was  entitled  to  costs;  and  that  the  entry 
of  the  costs  by  the  clerk  without  order  of  the 
court,  was  reguhir,  although  execution  had 
been  issued  by  the  plaintiff  and  the  judgment 
had  been  paid  by  the  defendant,  the  judgment 
not  having  been  satisfied  of  record.  Supreme 
Gt.^  Sp.  7.,  1866,  Johnson  «.  Sagar,  10  Mew. 
Fr.y  662. 

.1266u  With  his  answer,  which  set  up  a 
counter-claim,  the  defendant  served  an  offer 
to  allow  judgment  for  a  part  of  plaintiff's 
claim.  The  plaintiff  disregarded  the  offer, 
and  replied  to  the  counter-claim.  The  an- 
swer was  served  in  September,  and  the  cause 
tried  in  February  ensuing.  The  plaintiff  had 
judgment,  but  for  no  more  than  the  defendant 
offered. 

ffeld,  1.  That  plaintiff  was  entitled  to  costs 
up  to  the  time  of  the  offer. 

2.  That  the  defendant  was  not  entitled  to 
tax  $10  costs  for  proceedings  after  the  offer 


and  before  notice  of  trial    No  such  proceed- 
ings could  be  or  were  taken  by  him« 

8.  That  defendant  was  not  entitled  to  tax 
clerk's  fee  for  entering  judgment,  4e.  That 
item  was  chargeable  by  the  clerk  to  the  plttn- 
tiff  in  such  case.  Supreme  Gt,  /^.  21,  1858, 
Burnett «.  West&U,  16  Mew.  iV.,  480.  To  aim- 
iUr  effect  is  l^eese  «.  Wyman,  8  /<2.,  88. 

1267.  Section  886  construed  as  meanini^ 
that  plaintiff  cannot  recover  coats  after  the 
offer,  though  he  may  recover  those  accrued 
before.  [8  How.  Pr.,  88.]  Supreme  Gt,  8^.  71, 
1868,  Burnett  «.  Westfall,  16  Mew.  Pr^  480. 

1268.  When  a  defendant,  before  answer- 
ing, serves  an  offer  that  the  plaintiffi  ma,j 
take  judgment  for  a  sum  named,  with  costs, 
which  offer  is  not  accepted,  and  subsequently 
puts  in  an  answer  which  not  only  controverts 
the  amount  due  upon  the  plaintiff'  cause  of 
action,  but  sets  up  a  counter-claim,  and  the 
pl^ti&  recover  the  precise  sum  offered,  and 
a  judgment  that  the  defendant  is  entitled  to 
nothing  upon  his  counter-claim — ^they  recover 
a  more  favorable  judgment  than  that  offered, 
and  the  defendant  is  not  ^titled  to  costs,  as  a 
matter  of  right,  from  the  time  of  such  offer. 
[1  Duer,  694.]  K  7.  Superior  Ot.,  1868^ 
Fieldings  «.  Mills,  2  Boew.^  489. 

14.  AppUeatien  of  the  promsiene  o/ the  Gode 
to  Suits  pre^)iou8ly  pendina. 

1269.  The  Code  has  no  application  to  the 
costs  in  suits  pending  July  1,  1848,  except 
costs  upon  motions.  Supreme  Gt.^  Sp.  T.,  1860, 
Doty  0.  Brown,  4  Mew.  iV.,  429. 

1270.  The  provision  of  section  469,  tn^lrin^p 
the  Oode  applicable  to  ^'  proceedings'^  in  exist- 
ing suits  to  a  certain  extent,  does  not  apply  to 
the  right  to  costs.  Such  a  right  is  not  a  pro- 
ceeding. N.  7.  Superior  Gt.,  1852,  Rich  «. 
Husson,  1  Duer^  617;  S.  0.,  11 HT.  F.  Leg.  Ohe., 
119. 

1271.  Ooets  In  an  equity  suit  commenced 
before  July,  1848,  though  decided  since  the 
enactment  of  the  Oode  of  1849,. must  be  taxed 
under  the  old  fee-bilL  Supreme  Gt.^  GhamherSj 
1849,  Truscutt  v.  King,  4  Mow.  Pr.,  178. 

1272.  This  applies  to  all  proceedings  except 
appeals.  Supreme  Gt.,  1867,  Traver  e.  Kip,  4 
AbbotW  Pr.,  858. 

1273.  The  old  chancery  fee-bill  was  not 
repealed  by  the  Code;  but  it  is  only  applica- 
ble to  proceedings  had  prior  to  July,  1861,  in 
equity  suits   commenced   before   the   Oode, 
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finoBi,  in  MMk  equity  rait  oommenoed  before 
tile  Gode,  oosls  of  all  proceedings  prior  to 
Jnlj,  1861,  most  be  taxed  according  to  the  fee 
bOl;  thoee  of  all  snbaeqnent  prooeedinga  ac- 
cording to  the  Oode.  Supr^M  Ot,^  1864,  Our- 
tie  «.  LenTitt,  19  Bairb.y  680;  8.  0.,  1  AhbotW 
Pr^  iia 

127C  In  aotioan  at  oonmum  law,  pending 
in  courts  of  record  when  the  Oode  took  effect, 
t^d  tried  afterwards,  costs  are  governed  by 
Che  prsTioins  statntes ;  bnt  costs  of  proceedings 
tibseqnent  to  the  Ter^ot,  are  goyemed  by  the 
proTisioBa  of  the  Oode.  [1  Dner,  620 ;  4  Sandf., 
7U.]  K.  T.  Superior  Ot^  Op.  T,,  1866,  Mc- 
Masters  «.  Vernon,  42>iMr,  6^;  8.  0.,1  Alh 
Mi'iV.,170. 

larg.  AffpaiUn  The  proYisions  of  the  Oode 
M  to  costs  on  appeals,  apply  to  appeals  taken 
udar  the  Oode  on  salts  pending  before  the 
Code.  ilT.  r.  »ipmrwr  Ot.,  1860,  Kanonse  e. 
Martin,  S  San^.,  789;  3upr$m€  OL,  Op.  T., 
18»1,  Bokee  e.  Banks,  9  K  Y.lAg.  OU^  186 ; 
&  0^  8  Code  JL,  218. 

1276L  Oonrt  <rf  4Lpp«a]a.  So  far  as  suits 
psadisg  wlien  the  Oode  took  effect  are  con- 
oemed,  section  270  of  the  Oode— forbidding 
the  aQowing  of  costs  on  granting  a  motion — 
bis  no  application  to  the  Oonrt  of  Appeals. 
(X  ^Appeoii,  1848,  Syme  v.  Ward,  8  Sow. 
iV.,  842 ;  8.  0.,  nib  fwn.  Lyme  e.  Ward,  1 
F.  F.  a  GomU.),  681. 

As  to  costs  of  Amendment  and  of  XMsoon- 
ttaBanoa;  and  as  to  giving  Seonxlty  for  costs, 
•M  those  titles. 

Ai  to  costs  in  Bpeoial  prooeedinga  see  the 
titks  of  the  yarioQs  proceedings. 
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OOUHTBR-GZJklBC. 

1  Raqniaitea.  A  counter-claim,  to  be  set  up 
bf  answer,  most  be  one  In  fiftvor  of  a  defendant 
nd  against  a  plidntiff,  between  whom  Judgment 
■ight  be  had  in  the  action,  and  arising  either 


cat  of— 1.  A  caase  of  action  arising  out  of  the 
oontmct  or  transaction  set  forth  in  the  com* 
plaint,  as  the  foundation  of  plaintiff's  claim,  or 
connected  with  the  subject  of  the  action.  2.  In 
an  action  arising  on  contract,  any  other  cause  of 
action  arising  i^  on  contract,  and  existing  at 
the  commencement  of  the  action.  Code  </  Fro., 
§  150,  as  amended,  1862. 

a.  Of  the  law  of  connter«claims,  set-offs, 
and  recoupments,  as  affi»cted  by  the  amend* 
ment  of  1862.  Pattison  e.  Richards,  22  Barb,^ 
148. 

3w  A  connter-claim  must  contain  the  sub- 
stance necessary  to  sustain  an  action  on  behalf 
of  the  defendant  against  the  plaintiff  if  the 
plaintiff  had  not  sued  the  defendant.  Ot.  of 
AppoaU^  1866,  Yassear  e.  Livingston,  18  K  F. 
(8  KerTK\  248 ;  affirming  8.  0.,  4  Duer,  286. 

4.  A  counter-claim  •indndes  only  causes  of 
action  existing  against  the  ploM^^  en  the 
record,  and  on  which,  under  the  old  system, 
an  action  at  law  or  a  bill  in  equity,  could  have 
been  maintained  against  him  at  the  suit  of  the 
detodant.  K  F.  Superior  Ot.,  Sp.  T.,  1868, 
Gleason  e.  Moen,  2  Duor,  689 ;  1866,  Van 
Valen  e.  Lapham,  18  Hew,  IV.,  240;  Supreme 
Gt.,  1866,  Spencer  e.  Babcook,  22  Bofrb.,  826. 

&  When  a  defendant  has,  at  the  time  of  the 
commencement  of  the  action,  a  cause  of  action, 
either  legal  or  equitable,  against  the  plaintiff; 
upon  which  he  might  have  maintained  a  suit, 
such  a  cause  of  action  is  a  counter-claim.  [12 
How.,  811.]  Supreme  Ot.,  1866,  Lemon  o. 
Troll,*  18  How.  Pr.,  248. 

6.  Brnaoh  of  warranty,  Ao.  The  plaintiff 
sued  for  goods  sold  and  delivered;  the  de- 
fendant set  up  as  a  connter-daim  a  breach  of 
warranty  in  the  quality  of  the  articles  sold. 
Held,  that  the  answer  required  a  reply,  and 
none  having  been  interposed,  it  stood  admitted. 
[8  How.  Pc,  172, 146,  284;  12  Id.,  819.]  lb. 
To  the  contrary  is  Nidiols  e.  Boerum  (Supreme 
at.,  4».  71, 1868),  6  AhbotU'  iV.,  290. 

7.  In  an  action  to  recover  for  goods  sold,  - 
defendants  cannot  counter-claim  damages  for 
frand  of  plaintiff^  in  a  sale  of  ether  goods. 
Supreme  Ot,,  1864,  Berdell  e.  Johnson,  18 
Barb.,  669. 

a  Oontraots.  That  under  the  Oode,  as 
amended  in  1862,  defendant  may  set  up,  by 
way  of  defence  to  any  action  founded  on  con- 
tract,  any  new  matter  constituting  a  counter- 


•  AiBimed,  Ot.  o/Appealt^  1868, 16  Jibw.  iV.,  676, 
net€^  bat  no  opinion  reported. 
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daim,  when  saoh  oonnter-daim  arises  upon 
oontract  Beardaley  «.  Stover,  7  Bow.  iV., 
294;  and  see  lignot  v.  Redding,  4  B.  D. 
Smiik,  285. 

9.  laeaae.  Ii^jnries  sustained  by  the  tenant, 
from  acts  of  the  landlord,  not  amonnting  to  an 
eyiction,  are  not  pleadable  as  coontor-daims  in 
an  action  for  rent  N,  T,  Suferior  Ot^  8p.  T, 
(1864?),  Janris  o.  Gmming,  12  N.  Y.  Leg, 
Obs.,  96. 

10.  In  an  action  t^  a  landlord  to  recover 
rent,  the  tenant  cannot  set  up  as  counter- 
claim a  mere  trespass  upon  the  demised  prem- 
ises and  the  destruction  of  personal  property, 
committed  by  the  landlord ;  such  trespass  does 
not  arise  out  of  the  contract,  nor  is  it  connect- 
ed therewith.  K  F.  Com.  PZ.,  1856,  Drake 
«.  Oockroft,  4  B.  D,  Smith,  84;  8.  0.,  1  Ab- 
hoM  iV.,  208 ;  B.  0.,  10  Sow.  iV.,  877. 

U.  In  an  action  for  rent  by  the  assignee  of 
a  lessor,  the  answer  of  the  defendant  claiming 
a  recoupment  on  account  of  fraudulent  repre- 
sentation as  to  the  ^bantity  of  the  lands  leased, 
aUeged  to  have  been  made  by  the  original  les- 
sor, does  not  constitute  a  countor-daim ;  and 
requires  no  reply.  [2  Duer,  689.]  Such  a 
daim,  if  properly  set  up  and  proved,  would 
still  be  inadmissible  as  a  partial  defence  under 
section  172  of  the  Code  and  on  general  princi- 
ples. [2  Johns.  Oh.,  441 ;  6  Id.,  419 ;  1  Paige, 
181 ;  10  Id.,  869.]  Supreme  Ct,,  Sjp.  71, 1856, 
Van  De  Sande  «.  Hall,  18  Bow.  iV.,  468. 

12.  Tort  A  daim  for  the  wrongful  con- 
version of  a  chattel,  which  is  a  cause  of  action 
arising  out  of  a  tort,  cannot  be  set  up  by  way 
of  counter-claim  in  an  action  arising  upon 
contract  [4  E.  D.  Smith,  84.]  And  although 
defendant's  olidm  is  such  that  he  might  have 
waived  the  tort  and  daimed  in  assumpsit,  if 
the  answer  alleges  the  tort,  and  daims  for  a 
conversion,  it  cannot  avail  as  a  daim  on  con- 
tract B.  T.  Com.  PI,  1866,  Piser  o.  Steams, 
1  BUt.,  86. 

13.  In  an  action  to  recover  damages  for  a 
tort,  the  defendant  cannot  set  up  as  a  counter- 
claim or  recoupment  of  damages  an  indepen- 
dent tort  committed  by  the  defendant,  and  not 
connected  with  the  transaction  upon  which 
the  plaintiff's  right  of  action  is  founded.  B.  T. 
Com.  Ply  1866,  Murden  «.  Priment,  1  BiU.,  76. 
To  the  same  effect  is  Pattison  v.  Richards,  22 
Barb.,  148. 

14.  In  what  cases  claims  arising  out  of 
torts,  may  be  said  to  ^^  arise  out  of  the  same 


transaction,''  within  the  meaning  of  seetum 
160oftheOode.  AsMns  v.Heam8,8^56oM' 
iV.,  184. 

15.  Aaaault  The  answer  in  an  action  for 
an  assault  set  up  as  a  countor-daim,  an  alleged 
assault  made  by  the  plaintiff  on  the  defendant, 
at  the  same  time.  BeJd,  that  although  the 
two  assaults  arose  in  the  same  affiray,  they 
did  not  constitute  one  transaction,  so  as  to 
authorize  the  latter  to  be  set  ilp  as  a  counter- 
claim; but  the  defendant  must  sedc  his  redress 
in  a  cross-action.  B.  Y.  Com.  Ply  Sp.  T.,  1858^ 
Schnaderbeck  «.  Worth,  8  AbboM  Pt.,  87. 

16.  General  daniaL  In  an  action  for  slan- 
der the  defendant  cannot  set  up,  in  an  answer 
which  contdns  a  general  denial,  a  oounter- 
daim  against  the  plaintiff  for  a  dander  aUeged 
to  have  been  uttered  by  him  shortly  before 
the  day  specified  in  the  complaint  His  denial 
of  plaintiff's  cause  of  action  shows  there  is  no 
connection  between  the  two.  B.  T,  Com,  PI, 
Sp,  r.,  1868,  Fellerman  v.  Dolan,  7  AhbotU? 
iV.,  896,  nots. 

17.  Bills  and  notes.  In  an  action  in  the 
nature  of  trover,  by  a  plaintiff  who  has  in- 
dorsed notes  or  bills  of  exchange,  brought  to 
recover  the  value  thereof  from  a  defendant,  in 
whose  possession  they  are,  and  who  daims 
titie  thereto  through  the  plaintiff's  indorse- 
ment, it  is  competent  for  the  defendant  to  set 
up  titie  in  himself  demand  of  payment,  pro- 
test and  notice,  and  ask,  by  way  of  counter- 
claim, a  judgment  against  tiie  plaintiff  as  in- 
dorser.  B.  T.  Superior  Ct,,  1868,  Xenia 
Branch  Bank  v.  Lee,  7  AbbotW  Pr.,  872 ;  S.  0., 
2J5^>if0.,  694. 

18.  Such  a  claim  is  a  proper  sulgect  of 
counter-claim  in  such  action,  both  as  arising 
out  of  the  contract  which  forms  the  founda- 
tion of  the  plaintiff's  daim,  as  arising  out  of 
the  same  transaction  as  his  cause  of  action, 
and  as  immediately  connected  with  the  subject 
of  the  action.    lb. 

19.  Section  150  of  the  Code  analyzed  and 
construed,  and  the  doctrine  of  counter-claims 
discussed.  lb.  And  see  Silliman  «.  Eddy,  8 
Bow.  Pr,,  122. 

20.  I4en.  In  an  action  to  recover  posses- 
sion of  a  chattel,  an  answer  which  merdy  aete 
up  a  lien  upon  the  chattel,  under  which  de- 
fendant claims  to  hold  tiie  chattel,  and  claims 
judgment  in  defendant's  favor,  with  damages 
for  the  taking  of  the  chattel  from  him  in  the 
action,  does  not  set  up  a  countor-daim ;  and 
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no  reply  to  raoh  an  aniwer  ia  requisite, 
jr.  Z.  Oom.  FLy  1857,  De  Leyer  «.  Michaels, 
SJUoM'iV.,  208. 

21.  In  an  aotloa  for  oliattoLi,  the  defend- 
tnt  cannot  set  np,  aa  a  connter-olaim,  a  de- 
maad  against  the  plaintiff  hy  Tirtae  of  which 
he  daima  a  lien  npon  the  chatteia.  The  lien 
is  matter  of  defence,  bat  the  defendant  cannot 
have  afSrmative  relief  npon  it  in  the  action. 
K.  T.  Oom.  Fl^  Sp.  7.,  1858,  Gottler  «.  Bab- 
coek,  7  Ahbotte  Pr^  892,  noU. 

22.  IMToro&  In  an  action  by  a  hnsband 
agunat  his  -wife,  for  a  diToroe  on  the  ground 
of  adnltery,  the  defendant  cannot  set  np  a 
eounter-elaiin  for  a  aeparatioif  on  the  ground 
of  cmeL  and  inhuman  treatment.  Such  treat- 
ment eannot  be  said  to  be  connected  with  the 
adultery,  for  the  adultery  ia  necessarily  dis- 
diimed.  JSuprmne  Ot,  8p.  71,  1856,  DiddeU 
f.  Diddell,  8  AhboM  Pr^  167. 

23.  Paymen:^  fto.  La  an  action  upon  a 
Bote,  the  answer  set  up  a  prior  indebtedness 
of  the  plaintiff  to  the  defendant,  and  an  agree- 
ment that  this  indebtedness  should  be  applied 
upon  the  note ;  and  claimed  that  to  this  ex- 
tent the  note  was  paid.  There  was  no  reply ; 
but  when  the  cause  was  reached,  defendant 
not  appearing^  plidntiff  took  judgment  for  the 
whole  amount  of  the  note. 

EMy  that  the  matter  stated  in  the  answer 
did  not  constitute  a  counter-claim.  A  coun- 
ter-claim must  exist  againat  the  plaintiff^  as 
well  aa  in  fjetvor  of  the  defendant  {(Ms^ 
{160.)  The  indebtedness  set  out  was  relied 
<HL  as  a  pofment  of  the  note,  not  as  a  cross- 
demand  against  the  plaintiff  Matter  which 
merely  shows  that  plaintiff  never  had  a  cause 
of  action  against  defendant  to  the  amount 
claimed  in  the  complaint,  requires  no  reply. 
Defendant's  motion  to  set  aside  plaintiff^s  pro- 
ceedings waa  therefore  denied.  Supreme  Ot,^ 
8p.  T^  1856,  Davidson  e.  Bemington,  12  ffew. 
Pr.,  810. 

24.  AaaJgned  olaima.  The  defendant,  in 
an  action  brought  by  the  assignee  of  a  claim, 
cannot  set  off  a  note  of  the  assignor,  unless 
the  same  was  in  existence,  and  held  by  the 
defendant,  at  the  time  of  the  assignment. 
iT.  7.  0(m.  Fl,  1854,  Martina  e.  Willis,  2 
£.  D.  SmMy  524. 

'  28.  A  defendant  cannot  set  off  a  claim 
•gainst  the  plaintiff  and  another  person,  which 
he  has  already  assigned  to  a  third  person,  by 
way  of  counter-claim  to  the  plaintiff's  cause 


of  action.    Supreme  Ot,^  Sp,  H,  1856,  Bel- 
knap «.  Mclntyre,  2  AbbotW  Fr,,  866. 

26.  In  an  action  by  the  assignee  of  a  claim, 
a  demand  existing  prior  to  the  assignment  in 
favor  of  defendant  and  against  the  assignor, 
is  unavailable  as  a  counter-claim ;  and  if  so 
pleaded,  no  reply  is  necessary.  Supreme  Ot, 
Sp.  7.,  1857,  Dillaye  «.  Mes,  4  Ahhotte'  Fr,, 
258 ;  1856,  Wolf  e.  H.,  18  H<m.  Ft.,  84 ;  if.  F. 
Com,  Fly  Sjp.  T^  1856,  Ferreira  v.  Depew,  4 
AhbottelFr.,  181. 

27.  P.'s  note  to  B.,  payable  to  bearer  with 
use,  but  no  time  of  payment  being  specified, 
waa  transferred  by  B.,  three  days  after  its 
date,  to  M.,  who  aubsequentiy  sold  it  to  W., 
the  pkuntifll  In  W.'s  action  on  it  against  the 
maker,  the  latter  sought  to  set  ofl^  or  counter- 
claim, demands  against  B.,  which  he  had  pur- 
chased on  the  day  the  note  had  been  made, 
but  after  the  making  of  it 

ffeldy  1.  That  the  note  bearing  interest  waa 
to  be  deemed  a  continuing  security  [4  Bamw. 
^  0.,  825],  and  that  the  transfer  to  M.,  three 
days  after,  was  not  an  assignment  after  it  be- 
came due,  within  the  meaning  of  2  Bev.  Stat, 
854^  §  18,  subd.  9,  allowing  a  set-off  of  claims 
against  the  assignor.  [8  Hill,  682 ;  16  Wend., 
669 ;  1  Johns.,  819 ;  4  Id.,  224.] 

2.  That  the  demands  against  B.  ^d  not 
constitute  a  counter-claim,  as  they  were  not 
causes  of  action  against  the  plidntifll  [22 
Barb.,  826.]  AipfVfiM  C^l^.,  ^.  71, 1858,  Weeks 
e.  Pryor,  27JRirft.,79. 

2a  Receiver.  The  maker  ofa  note  given  to 
a  bank,  cannot,  when  sued  by  a  receiver  of  its 
property  and  effects,  enforce,  as  a  counter-claim 
against  the  note,  a  demand  against  the  bank, 
not  due,  either  when  the  note  matured  or  the  re- 
ceiver was  appointed.  Nl  Y.  Superior  Ot.^  1857, 
United  States  Trust  Go.  e.  Harris,  2  JSmw .,  75. 

29.  New  partlea.  A  counter-claim  cannot 
be  set  up  which  cannot  be  decided  without 
bringing  other  parties  before  the  court  who 
have  no  interest  in  the  determination  of  the 
causes  of  action  set  forth  in  the  complaint. 
N,  F.  Superior  Ot^  1858,  Ooursen  e.  Hamlin, 
2i>iMr,  518. 

3a  Several  demand.  In  an  action,  proper 
for  a  set-off  or  counter-claim,  against  several 
defendants,  eeoerdUy  or  joinUy  and  eeoeraUy 
liable,  any  one  of  them  may  avail  himself  of 
his  set-off;  or  any  number  of  the  defendants, 
to  whom  tiie  set-off  is  Jointiy  due,  may  avail 
themselves  of  such  set-off.    [Code,  {§  186, 150^ 
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274.]  Thus  in  an  action  on  a  Joint  and  several 
note,  one  of  the  defendants  may  set  np  as  a 
ooonter-olaim  a  Judgment  recovered  upon  con- 
tract, in  his  favor,  against  the  pkintifb.  Sur 
preme  Ct,  Sp.  21,  1858,  Parsons  «.  Nash,  8 
Mow,  Ft,,  454. 

31.  Joint  denuukL  A  claim  due  to  one 
only  of  several  defendants,  sued  npon  a  simply 

>  joint  liability,  cannot  be  set  up  aS  a  counter- 
claim in  the  salt  npon  snoh  joint  debt  N,  T. 
Superior  Ct^  1856,  Peabody  e.  Bloomar,  8  Ah- 
Mto'iV.,858;  & O.,  6 2>iMr,  68 ;  JV.  F.  Om. 
Ft,  1851,  Mott «.  Burnett,  2  E.  D.  Smith,  60. 

32.  In  an  action  against  several  Joint-debt- 
ors, for  a  debt  due  by  them  as  copartners,  one 

.  of  them  set  up  as  a  counter-claim,  a  claim  for 
damages  due  him  for  alleged  fraudulent  mis. 
conduct  of  the  plaintifis  in  the  management  of 
his  affairs  under  an  agency  formerly  held  by 
them  from  him.  JEMd,  that  this  counter-claim 
was  bad.    Ih, 

33.  OneofMiwaldaiBiidaiiti.  Inanao* 
tiiMi  against  several  defendants  who  are  Jointly 
and  severally  liable,  either  of  them  may  aet 
up  a  counter-claim  against  the  defondant  [8 
How.  Pr.,  151,  464.]  Supreme  Ct,  1866, 
Briggs  n.  Bri^is,  20  jBorft.,  477.* 

34.  Partnen.  In  a  suit  against  two,  aa 
partners,  a  several  claim,  in  favor  of  one  de- 
fendant only,  cannot  be  enforced  as  a  counter- 
claim. If.  F.  Superier  OL,  1857,  Hurlbut  «. 
Post,  1  .Bmio.,  28. 

35.  In  an  action  on  a  note,  defendant  may 
aet  up  as  a  oounter-cLiim  a  balance  due  him 
upon  an  unliquidated  and  unsettled  partner- 
ship account  between  himself  and  the  plain- 
tiff the  partnership  having  been  dissolved 
prior  to  the  commencement  of  the  action. 
Supreme  CfLy  4^.  T.,  1858,  Gage  «.  Angell,  8 
Ebw.  Pr.,  886. 

36.  What  constitutes  a  valid  counter-claim 
in  an  action  brou^^t  by  one  member  of  a  part- 
nership against  his  copartner.  Ives  «.  Miller, 
19  Borh.,  1»«. 

37.  Bait*own«»  of  vmaal.  That  in  an 
action  between  part-owners  of  a  vessel,  for 
contribution,  the  defendant  may  counter-claim 
an  aliquot  part  of  a  demand  due  him  from  the 
plaintUf  and  other  part-owners.  Wood«.Mer- 
ritt,  2  jBmio.,  868. 

The  answer  of  a  defend- 


*  The  jadgment  was  af&nned,  15  IK  T,  (1  Smith), 
471,  but  this  question  wm  not  disoassed. 


ant,  setting  up  aa  a  counter-claim  a  promiaBory 
note  made  by  the  plaintiff  to  a  third  party,  ia 
not  sufficiently  definite  and  certain,  unless  it 
state  whether  the  note  was  transferred  to  the 
defendant  before  or  after  the  commencement 
of  the  action,  although  the  note  was  due  at 
the  commencement  of  the  action.  The  alle- 
gation that  the  note  ^^is  a  counter-claim,  and 
cause  of  action  existing  against  the  plaintiff  at 
and  before  the  commencement  of  the  action,** 
is  not  enough,  if.  T,  Superior  OK.,  1856,  Van 
Yalen  v,  Lapham,  6  Duer,  689. 

39.  AWiongh  no  reply  is  lutwiioaed  to  a 
counterKdaim,  it  does  not  follow  that  final 
Judgment  must  %e  given  for  defbndant,  though 
the  amount  of  it  exceeds  the  amount  due  to 
the  plaintiff  on  the  cause  of  action  stated  m 
his  complaint  If  the  counter-claim  is  not  a 
legal  defence,  then  the  plaintiff  should  have 
Judgment,  notwithstanding  that  the  allegations 
of  facts  constituting  it  are  admitted  to  be  true, 
by  a  fidlure  to  reply  to  them,  or  that  on  being 
put  at  issue  they  are  found  by  a  Jury  in  &vor 
of  the  defendant  If.  T.  Superier  Ot.,  Sp.  T., 
1856,  Van  Yalen  «.  Lapham,  18  Bow,  iV.,  240. 

4a  Demand  bought  after  siitt  A  de- 
fendant cannot  recover  upon  a  counter-claim 
setting  up  a  note  made  by  the  plaintiff  and 
coming  into  the  possession  and  ownership  of 
the  defendant  after  the  action  was  commenced, 
althou^  the  plaintiff  did  not  deny  the  counter- 
claim,   lb. 

41.  Demand  of  apeoiflo  perfionnanoe.  In 
an  aoti(m  by  the  owner  of  the  equity  of  redemp- 
tion to  restrain  the  mortgagee's  foreclosure  and 
redeem  the  premises,  the  defendant  cannot  set 
up  aa  a  counter-claim  an  agreement  by  which 
plaintiff  had  agreed  to  sell  the  premises  to  de- 
fendant on  certain  conditions,  and  demand,  aa 
afltooative  relief^  specific  performance  thereof. 
Neither  such  contract,  nor  the  cause  of  action 
upon  it,  arises  in  any  reapect  out  of  the  mort- 
gage, or  out  of  the  proceedings  of  the  defend- 
ant to  foreclose  it  It  is  a  distinct  transac- 
tion, and  .neither  cause  of  action  depends  on, 
or  arises  out  of,  the  other.  The  Oode,  in 
allowing  counter-claims  in  actions  of  this  char- 
acter, has  adopted  substantially  the  rule  in 
regain!  to  filing  cross-bills  in  chancery.  The 
cross-bill  could  only  relate  to  matter  touching 
the  matters  in  the  original  bill.  [2  Barb.  Oh., 
127;  Hopk.,48;  S.  0.,  8  Oow.,  861.]  Stqtreme 
Ot,,  1858,  Bums  e.  Nevins,  27  Barb,,  488. 

42.  Retemlog.    It  mmm,  that  in  an  action 
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for  tiw  non-perfoixnanoe  of  an  agreement  in 
▼nting,  a  mistake  in  the  contract,  and  a  claim 
to  have  it  reformed,  may  be  set  up  as  a  oonn- 
teMdaim.    Wemple  «.  Stewart,  22  Ba/rb,^  154. 

431  ftniiBiallmjiMteinaPt  Where  defend- 
snt  has  a  cause  of  action,  which  was,  before 
the  Oode,  the  proper  subject  of  reeouptMnt 
^unst  iSbe  claim  of  plaintiff,  he  may  now  set 
np  such  cause  of  action  as  a  counter-claim,  and 
jDay  not  only  defeat  the  plaintiff's  claim,  bat 
recover  a  halance;  notwithstanding  the  for- 
mer role  that  in  oases  of  reconpment-^as  op- 
posed to  aet-off— ^defendant  could  only  use  his 
diim  to  defeat  plaintiff^s.  K  T,  Com.  Fl, 
mi,  Ogden  o.  Codington,  2  E.  D.  SmWi,  817. 

M.  A  dsfendant  Is  not  bcmia  to  set  np  a 
deoaad  as  a  coonter-«laim,  bnt  may  enA>roe 
Its  reeoTcry  in  a  separate  action.  If.  F.  8ur 
ftrior  Ot.,  1868,  Habey  «.  Garter,  1  Duefy  667. 
Sea,  afao,  Baoomnaait ;  and  Bnvoiv. 


The  pofleesriwi  of  in- 
for  omning,  with  an  intent  to  ooin 
which,  though  foreign,  is  of  the  cni^ 
nmj  of  the  oouitry,— a  ^.,  Spanish  dt^ra, 
—4b  a  misdenMaiior  at  common  law.  Gmi, 
Smi^  1819,  Murphy's  Case,  4  Oit^M.JBsc^^; 
ittd  aea  Dorsett's  Case,  6  Id.,  77.    See,  also, 

2.  BnaAib  OooolerlBiling  owner's  Inaads  on 
Wiela,  ftc.,  a  misdemeanor.  1  iZev.  Slat,,  672, 
§191 

fiea^  also,  TBAiMi-MAnB^ 


1>  Sho  OQvnty  OBrgaidsatloiii  as  distin- 
goiihed  ih>m  the  State  and  the  town,  dis- 
cosaed*  People  v.  Stont,  28  Bar^.,  888 ;  S.O., 
4iU0tti'JPr.,25,note. 

2.  Bnameiatioa  and  bonnds  of  the  comities 
or  the  State.    1  A».  Stat.,  5  ed.,  129. 

31  BooDdaiiMk  Lines,  how  ascertained.  8 
Mm,  StaL,  18,  {  8. 

PiiTAte  rights  not  to  be  affected  by  comity 
boundaries.     8  JSI.,  §  4. 

When  comities  are  separated  by  rivers,  the  dl- 
Tlrion  Ime  to  be  tiM  middle  of  the  channel  of 
sodiiiTer.    8iU.,  §6. 

To  which  oomitY  islands  crossed  by  boundary 
Unas  belong.    8  Itf.,  §  6. 


Oounty  jurisdiction  over  certain  waters.  8  Jd. , 
§§7,8. 

Alteration  of  boundaries,  effect  of.  1  Id.,  865, 
§5. 

4.  New  oountiea.  Applicants  for  new  coun- 
ties to  publish  notice  and  famish  a  map ;  map  to 
be  verified  and  filed.     1  Bev.  Stat.,  86,  §§  1,  8. 

Applicants  to  divide  or  alter  the  bounds  of  a 
county  to  give  notice.    1  Id.,  156,  §  1. 

Laws,  &a,  to  be  sent  to  new  counties.  1  Id., 
167,  §  18. 

As  to  the  Zfawotion  of  new  counties,  see 
OovsnTDTioNAL  Law,  285,  241-245. 

5.  Divialon.  Effect  of  a  division  of  counties, 
—on  their  oorporatfiPrights  and  liabilities.  IBof, 
BtoL,  865,  §  5. 

—  On  mortgages  to  United  States' d«N)sit  flmd. 
LoM  ^  1887,  185,  ch.  150,  $  58. 

—  On  judgments  and  suits  pending.  2  Sso. 
Stat.,  556,  6  85. 

When  sc&ool-money  may  be  withheld  from  a 
county.    ZoiM  rf  1889,  802,  ch.  880,  §  8. 

Counties  divided  into  school-oommissioiiers' 
districts.    £air<<2ri856,  285,  ch.  179,  §4. 

6.  The  board  of  aapenrtoon  of  a  county 
are  not  a  corporation ;  and  as  sndh  board,  and 
apart  from  the  county,  they  are  not  liable  to  a 
suit.  They  can  be  sued  only  as  representing 
the  county;  and  to  warrant  a  suit  against 
them  as  representing  the  county,  there  must 
be  some  duty  of  the  cdtinty,  and  the  case  must 
be  such  that,  an  action  founded  upon  that  duty 
is  the  appropriate  remedy.  But  where  there 
is  a  fSulure  of  duty  by  the  supervisors  only, 
not  by  the  oounty,  an  application  for  a  man- 
damus is  the  only  remedy.  [Following  2 
Sandf.,  460;  8  Johns.,  242;  19  Id.,  272;  2 
Oow.,  580 ;  5  Id.,  392 ;  9  Wend.,  608 ;  8  Barb., 
882;  15  Id.,  529 ;  and  disapproving  People  e. 
Supervisors  of  Fulton,  14  Barb.,  52.]  Supreme 
Ct,,  1855,  Boyce  e.  Supervisors  of  Oayuga,  20 
Barb^  294.  To  simihu*  effect  is  Brady  e.  Su- 
pervisors of  New  York*  (iT.  T.  Superior  Ot.^ 
1849),  2  Sandf.,  460. 

7.  That  the  county  is  not  liable  to  an  action 
for  a  neglect  of  the  supervisors.  Boyce  e.  Su- 
pervisors of  Cayuga,  20  Barb.,  294. 

8.  OfflcaiB.  Ho  oounty  officer  to  be  inter- 
ested in  contracts  made  by  him  officially  as  such 
offioM.    Zei(iv^l848,  86,  oh.  57,§2. 

9.  PoweiB  and  liabllltiea  of  ooimtiaa. 
General  powers,  &&,  as  bodies  corporate.    1  Bn. 

Stat.,  m,  §  1. 

Limitation  of  corporate  powers.    1  Id.,  §  2. 

Laws,  joamals,  and  reports,  (o  be  sent  to  coun- 
ty officers.  IBeo.  Stat.,  167,  §§  8,  14,  16,  17 : 
LmM  ^  1847,  278,  ch.  254,  §  10. 

Counties  may  sue  and  be  sued ;  and  in  the 


•  Affirmed,  CL  of  ApptdU,  1861,  8.  C,  10  N.  T. 
(6  Seld.\  260,  bat  no  opiDioD  reported. 
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name  of  the  superrisoTS.  1  Beo.  Stat. ,  864,  §§  1-8 : 
1/J.,  884,§f  1,  2;  2 /dL,  478,  §  96. 

In  proceedings  against  counties,  process  to  be 
serred  on  chairman  or  clerk  of  board  of  super- 
visors.    1  Reo,  Stat.,  884,  §  3. 

Where  county  is  interested  in  trial,  inhabit- 
ants competent  witnesses  and  Jurors.    1  /i.,  §  4. 

May  sue  before  a  Justice,  when.    1  /^m  J  &• 

Costs ;  Judgments,  how  paid.     1  /d.,  §  6. 

Cancelling  invalid  tax-sale,  and  refanding 
money.-  lid.,  418,  §  91. 

10.  BultB.  The  provision  1  Rev.  Stat.,  884, 
§  1,  allowing  proceedings  by  and  against  oonn- 
tiee  in  the  same  manner  aj  in  the  case  of  indi- 
viduals and  corporations,  apply  only  to  de- 
mands which  are  not  declared  to  be  county 
charges.  Such  demands  as  are  county  charges 
must  be  audited  by  the  supervisors.  N,  Y, 
Superior  Ot.^  1849,  Brady  «.  Supervisors  of 
New  York,*  2  Sani^f.,  460. 

U.  A  creditor's  bill  to  enforce  a  tax  is 
properly  brought  in  the  name  of  the  supervi- 
sors, not  in  that  df  the  county  treasurer.  Chan- 
cery^ 1841,  Supervisors  of  Albany  c.  Durant,t 
9  Paige,  182. 

12L  A  conveyance  to  the  People  of  a  coun- 
ty is  void.  Nor  does  a  special  statute  author- 
izing the  supervisors  to  convey  premises  so 
conveyed  to  the  People,  enable  them  to  give 
any  title.  [2  Johns.,  248.]  Supreme  Ct.,  ISll, 
Jackson  v.  Gory,  8  Johns,,  865.   * 

13.  The  act  of  1801  (^Sees,  24,  558,  ch.  180), 
—enabling  supervisors  of  counties  to  take  con- 
veyances of  land, — applies  only  to  conveyances 
made  to  the  supervisors  by  name.  Supreme 
Ct.,  1811,  Jackson  «.  Gory,  8  Johns.,  885. 

14.  Any  conveyance  of  lands  within  a  county, 
for  benefit  of  inhabitants,  valid  as  if  made  to  the 
supervisors.    1  Beo.  Stat,,  864,  §  8. 

15.  Services.  Where  services  are  ren- 
dered by  an  officer  specially  for  the  benefit  of 
the  county,  and  there  is  no  specific  provision 
of  law  for  payment,  they  constitute  a  part  of 
the  contingent  charges  of  the  county,  to  be 
audited  by  the  board  of  supervisors.  Supreme 
Ct,,  1820,  Bright  o.  Supervisors  of  Ohenango, 
l^Johne.,  242;  1824,  Doubleday  e.  Supervi- 
sors of  Broome,  2  Cow.,  588. 

16.  Otherwise,  where  it  appears  to  have 
been  the  intention  of  the  Legislature  that  no 
compensation  should  be  made.    Supreme  Ct., 


•  Affinned,  10  2f.  T,  (6  SelA,),  860,  but  no  opin- 
ion reported. 

t  The  judgment  was  reversed,  8.  C,  29  Wmd,, ««, 
but  solely  on  the  ground  that  a  oredltor's  bill  oould 
not  be  maintained  in  suoh  ease. 


1824,  Mallory  e.  Supervisors  of  Oortland,  2 
Cow,,  681. 

17.  Connty  charges.  Enumerated.  IBn. 
iSto.,  886,  §  8  ;  Lau>9  of  1831,  427;  ch.  820,  §  22. 

Accounts  for  county  charges,  how  presented. 
1  Rev.  Stat,,  886,  §  4. 

Moneys  to  pay  county  charges,  how  raised.  1 
/rf.,  §  6. 

Election  expenses,  county  chargea  1  Id.,  160, 
§7. 

Insurance  of  county  buildings.  Latn  </  1847. 
416,  ch.  294. 

IS.  R^paiie.  The  necessary  expenses  in- 
curred in  keeping  in  repair,  and  in  a  condi- 
tion for  use,  the  court  rooms  which  the  coun- 
ty is  required  to  provide,  or  the  property  of 
the  county, — e.  g.,  the  records, — are  connty 
charges.  Supreme  Ct,,  Sp,  71,  1866,  People 
V,  Stout,  28  Barh.,  849;  S.  0.,  4AUoMPr., 
22;  S.  0.,  18  ir<w.  Pr.,  814. 

19.  Calendar.  The  expense  of  printing  the 
general-term  calendar,  as  required  by  Bule  84^ 
is  a  county  charge,  within  pt  1,  ch.  12,  tit  4, 
§  8,  subd.  9,  of  the  Revised  Statutes.  Supreme 
Ct.,  Sp.  T.,  1867,  People  v.  Supervisors  of 
Monroe,  15  How.  Pr,,  225. 

20.  Senrices.  Since  by  2  Rev.  Stat,  418, 
§  26,  it  is  made  the  duty  of  ft  connty  Jndge  to 
attend  at  the  clerk's  office  to  witness  the 
drawing  of  a  jury,  upon  notice  from  the  clerk, 
and  such  service  is  not  Judidal  in  its  nfttnre, 
he  is  entitled  to  a  reasonable  oompensataon 
therefor,  to  be  audited  by  the  supervisors. 
[18  Johns.,  242 ;  2  Oow.,  581,  688.]  Supreme 
Ct.,  1884,  People  e.  Supervisors  of  Albany,  12 
Wend.,  257. 

21.  Wherever  services  have  been  rendered 
whioh  are  beneficial  to  a  county,  and  no  8pe> 
cific  compensation  is  provided  for  the  same 
by  law,  they  are  to  be  deemed  contingent  ex- 
penses. [18  Johns.,  242;  2  Oow.,  588;  12 
Wend.,  257.]  N.  T.  Superior  Ct.,  1849,  Brady 
e.  Supervisors  of  New  York,*  2  Scmdf^  460. 

22.  Services  rendered  as  counsel  for  the 
board  of  supervisors  of  a  county  are  such  ser- 
vices as  create  a  county  charge.    lb. 

23.  Illegal  charge.  But  the  audit  and 
allowance  of  a  charge  which  is  not  a  legal 
charge  against  the  county, — e.  g.,  of  a  bill  for 
work  done,  dec.,  for  the  corporation  of  the 
city  of  New  York  under  private  contract, 
and  exceeding  $250  in  amount, — ^is  a  nulli- 
ty.   [2  Den.,  110 ;  8  Oomst,  480 ;  6  Hill,  244.] 

•  Affirmed,  10  N,  7.  (6  Sdd.),  860,  but  no  opin- 
ion reported. 
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Supreme  Ot.^  Sp.  7.,  1856,  People  «.  Stont,  28 
Barb.,  849;  8.  0.,  ^AUotU'Pr.,  22;  8.  0., 
18  How.  Pr.y  8U. 

24.  PoUoe-JvstioM  of  the  city  and  county 
of  New  York  are  county  officers ;  and  their 
serrioes  are  chargeable  to  the  county  as  con- 
tingencies. Supreme  Ct^  1854,  People  «.  Ed- 
monds,  19  Barh.^  468. 

25.  Audit  is  omiolnaive.  The  audit  and 
allowance,  by  a  board  of  superrisors,  of  a 
county  charge,  is  condusive  on  the  county. 
Supreme  Ot.^  1846,  8nperTi8ors  of  Onondaga 
«.  Briggs,  2  Den.^  26;  Sp.  7!,  1846  [oking, 
also,  1  HiU,  195;  6  Id.,  244],  People  «.  Stout, 
28j5S(ir».,849;  a  0.,  4  ilft^f es*  Pr.,  22 ;  8.  0., 
18  Hew.  Pr.y  814;  and  see  People  «.  Stout,  28 
Barb,,  888;  8.  0.,  4  Abbotts'  Fr.,  26,  note. 

26b  GostB.  As  the  supervisors  have  au- 
thority to  commence  suits,  although  they  mis- 
judge in  regard  to  their  having  a  cause  of  ac- 
tion in  a  particular  case,  the  fair  charges  of  the 
attorneys  and  counsel  employed  by  them,  are 
a  legal  demand  against  the  county.  Supreme 
Ot.^  1866,  Gillespie  «.  Broas,  28  Barb.,  870. 

27.  The  taxation  of  the  accounts  of  a  dis- 
tricl^ttomey,  on  notice,  is  a  Judicial  act,  and 
conduaiTe.  Supreme  Ct.,  1841,  Supervisors 
of  Onondaga  e.  Briggs,  2  HiU,  185. 

2a  As  to  whether  it  would  be  so  if  there 
were  evidence  of  fraud  or  false  charges,  see  a 
ftuiher  decision  in  8.  0.,  2  Den.,  26. 

29.  If  county  orders  are  once  paid  they 
lose  their  vitality,  and  cannot  afterwards  be- 
come a  daim  against  the  county.  Supreme 
Ot.,  1848,  Ohemung  Oanal  Bank  «.  Supervisors 
of  Ohemung,  6  Dm.,  617. 

20.  CoontiM  entitled  to  reimbiinement 
of  expenses  of  criminal  proceedings  in  certain 
'     1^1858,  876,  oh.  196. 


As  to  matters  relating  to  the  various  Covmty 
olBoei%  see  their  respective  titles. 


00TOT7  CIiBRK. 

1.  Offloe.  One  to  be  chosen  for  each  county. 
li2».Aat.,  97,  §1,  subd.  8. 

To  be  chosen  once  in  three  years.  Omd.  cf 
18i6,  art.  10,  §  1 ;  1  Lmet  ^  1847,  268,  ch.  240. 

In  new  counties,  when.    1  Bee.  Stat. ,  111,  §  60. 

Must  reside  within  the  county.   1  i2i.,  102,  §  16. 

Besignatlon  of  offloe  to  be  made  to  the  gov- 
ernor.   1  ii.,  121,  §  88. 

Bemoval,  on  charges.    1  Id.,  128,  §§  46-48. 

Vacancies  may  be  filled  by  the  governor  until 
election.    1 /<;.,  124,  §  49. 


2.  A  apeclal  deputy  may  be  appointed,  hav- 
ing same  power  as  the  clerk.  Law  <^  1861,  426, 
ch.  211. 

3.  Ck>iinty  judge,  when  may  determine  suf- 
ficiency of  sureties  in  comity  clerk's  absence.  1 
Smf.  8tal.,  877,  §  66 ;  as  amended,  Lam  </  1847, 
828,  ch.  280,  §  29. 

4.  Abeenoe.  A  clerk  of  the  Supreme  Oonrt, 
absent  from  the  county  in  which  his  office  is 
situated,  cannot  sign  a  judgment,  or  perform 
any  duty  of  his  office.  [2  Bev.  Stat,  198, 
§  16.]  The  power  of  the  deputy  to  act  de- 
prives the  principal  of  his  power.  Supreme 
Ot,  1888,  Conley  v.  Turner,  10  Wend.,  672. 

5.  The  deputy  clerk  of  the  county  has  pow- 
er,' under  tlie  statute,  to  take  an  affidavit 
whenever  the  derk  is  absent,  or  from  other 
cause  is  incapable  of  performing  the  duties  of 
his  office,  or  in  case  of  a  vacancy.  Ontario 
Oom.  PI,  1846,  Lucas  o.  Unsign,  4  N.  F,  Le§. 
Obe.,  142. 

&  The  words,  ^^  absent^  from  his  offioe,'*  in 
the  statutes  (2  Ben.  Stat.,  876,  §  58,  as  modi- 
fied by  La/iee  of  1881,  oh.  287X— Authorizing 
the  deputy  to  act  in  his  principalis  absence, — 
construed  to  mean  withdrawal  fit>m  the  exer- 
cise of  official  duties,  and  abaence  at  a  du- 
tanee.    lb. 

7.  Vaoanoy — deputy.  Under  the  pro- 
visions of  statute  relating  to  the  offices  of 
sherifb  and  county  clerks,  if  a  county  dark 
dies  in  office,  though  his  deputy  is  igimediate- 
ly  authorixed  to  perform  all  the  duties  of  the  sit- 
uation, the  governor  is  required  to  make  an  ap- 
pointment, and  when  he  does  so,  his  appointee^ 
instead  of  the  deputy,  is  thenceforth  to  exe- 
cute the  office  till  the  next  annual  election. 
[1  Bev.  Stat,  124,  §  49;  Laws  of  1880, 64,  ch. 
68,  §  2 ;  1  Bev.  Stat,  876,  §  69,  as  amended, 
Laws  of  1880,  885,  oh.  820,  §  4.]  Supreme 
Ot.,  1840,  People  e.  Fisher,  24  Wend.,  216; 
€ft.  of  Appeals,  1856,  People  e.  Snedeker,  14 
H.  T.(4Eem.),62. 

8.  Duties.  To  be  clerks  of  the  Supreme  Oourt. 
Omit.  (/1846,  art  6,  {19. 

In  relation  to  census.  Laws  ^1866,  90,  ch. 
64,5§6,U. 

Under  election  law :  to  be  secretary  of  board 
of  canvaasers.    1  Reo.  Stat.,  189,  §  8. 

To  deliver  statements  of  votes  to  the  board, 
and  to  make  copies  of  the  statements  to  be  sent  to 
the  governor,  secretary  of  state,  and  comptroller, 
fto.  1  U.,  141,  §§  18-22,  27 ;  Lawt  if  1^7,  267, 
ch.  240,  §  18. 

In  elections  for  presidential  electors.  1  See. 
Stat.,  6  ed.,  448,  §  4. 

In  special  elections  to  fill  vacancies.  1  See. 
SiaL,  128,  §  6 ;  Lawt  rfim,  268,  ch.  240,  %  4. 
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Notices  of  elections  not  to  be  sent  to  the  clerk, 
nnless  the  sheitBTs  office  is  vacant  1  22sv.  StaL, 
160,  §  6. 

To  continue  to  act  until  suooenor  is  qualified. 
1  Id.,  117,  §  10. 

Oath  of  office.    1  Id,,  119,  §  20. 

To  take  the  official  oaths  of  jnstioee  of  the 
peace  and  conunissionen  of  deeds ;  and  when.  1 
Id,,  119,  §  28 ;  Xmm  </1882,  171,  di.  109,  §  1. 

To  giye  notice  of  neglect  of  officers  to  file 
official  bond  or  oath.    1  Be».  8ua.,  120,  §  27. 

In  respect  to  registry  of  births,  manlages,  and 
deaths.    1  lawt  </ 1847, 147,  ch.  162. 

To  keep  account  of  fees.  Xmm  ^1844,  111, 
ch.  126 ;  1847,  646,  ch.  470,  §  87. 

Beoords  not  to  be  removed  without  special  or- 
der of  court    Lawt  qf  1888,  90,  ch.  120. 

To  keep  a  book  of  liens  on  ships  and  vesMls. 
ZoiM  ^1860,  848,  ch.  206,  §  2. 

9.  Ccrtlfioate.  Under  the  statute  requiring 
a  county  clerk's  oertifieate  to  the  signature  of 
the  oommissioner  of  deeds  to  be  ^' under  the 
hand  and  official  seal"  of  the  derk,— the  act 
being  merely  ministerial,  may  be  done  by  the 
deputy  in  the  nam^of  the  derk.  Ot.o/Ap- 
peali^  185S,  I^noh  v.  Livingston,  6  If.  T.  (2 
Sdd.),  482 ;  affirming  S.  0.,  S  Jbrft.,  468. 

10.  Pms  prescribed.*  2  i&e.  Aa^.,  689,  §  80. 
X«M^1840,2gO,€h.  842,§18;  886,  ch.  886. 

11.  The  derk  is  not  entitled  to  separate  fee 
for  filing  note  of  issue.  Supreme  Ot,^  9p,  T, 
(18481),  Boynton  e.  Dormott,  8  JSTew.  iV.,  282. 

IX  The  ifees  of  county  derks,  for  searohing 
and  certifying  the  title  of,  and  incunbrances 
upon,  real  property,  are  not  to  be  govened  by 
the  provisions  of  the  Revised  Statutes,  but  ac- 
cording to  the  act  of  1840.  {Lam  <2f  1640, 
890, 1 18 ;  same  stat,  2  Bm,  5tc»e.,  8  ed.,  780, 
1 41.)  Supreme  Ot.,  1846,  Wilson  Collegiate 
Institute  «.  Van  Home,  8  i>m.,  171  (and  see 
Eights  e.  Woodworth,  9  Paiffe^  891). 

13.  But  feeb  for  eearehing  docket  of  Judg- 
ments are  governed  by  the  Bevised  Stat- 
utes,   lb, 

14.  Under  8  Bev.  Stat,  8  ed.,  786,  the  derk 
is  not  entitled  to  the  fee  of  60  cents  unless  the 
cause  is  tried.  Supreme  Ot.^  Sp  T.  (1848?), 
Boynton  e.  Dormott,  8  Ho%».  Pr.^  888. 

15.  Clerks  and  registers'  fees  may  be  taxed. 
ZoiM  <2r  1844,  114,  ch.  127,  §  2. 

16.  Tasdng  costs.  That  the  county  derk 
cannot  tax  costs  whioh  are  not  limited  by  law. 
[Uwsofl847,646,§8a]  ICitohdl  e.  Wester- 
velt,  6  BiM.  Pr.,  266 ;  afilrmed,  6  Id,,  811,  noU, 

*  Aft  to  the  fees  of  the  clerk  of  the  city  and 
county  of  New  Tork  for  searohee,  see  Lew  qf  1858, 
266,  di.  142. 


17.  BxpsBBss  of  books.  Where  the  derk 
procured  books  for  the  county  records,  pur- 
suant to  statute,  and  rendered  services  re- 
quired of  him  by  law  as  derk,  for  which  the 
statute  provides  no  specific  compensation, — 
RM,  that  a  mandamus  might  issue  to  compel 
the  supervisors  of  the  county  to  allow  the  ac- 
count, with  interest  on  his  advances.  Supreme 
Ot.,  1820,  Bright  e.  Supervisors  of  OheDsngo, 
18.r<?A9U.,  242. 

lA.  Nolioes.  So  for  sending  to  Judges  and 
justices  of  the  peace  notices  of  the  names  of 
pedlers  licensed.    lb. 

19.  Coatlniiatloo  of  IndiosB.  The  act  of 
1826  directed  every  county  derk  to  provide 
books,  separate  f^om  the  records  themsdves, 
in  which  to  make  general  indices  of  all  deeds 
and  mortgages,  leaving  suffident  spaos  for 
further  entries  to  be  made  from  time  to 
time;  and  when  such  indices  were  so  com- 
pleted, the  board  of  supervisors  were  to  audit 
and  pay  the  account  of  the  derk  for  kis 
services  and  expenses.  HM,  that  after  so 
completing  the  general  indices,  up  to  that 
time,  the  county  derk  was  not  entitled  to 
compensation  for  continuing  the  indices  ftom 
time  to  time.  Supreme  OL^  1840,  People  o. 
Supervisors  of  Dutchess,  84  Wet^^  181. 

ao.  Postsfo.  A  derk  is  not  bound  to  take 
from  the  post-office  a  letter  flx>m  a  sheriff  cmi- 
taining  process,  on  which  the  postage  is  not 
paid.  Supreme  Ot.,  Sp.  7.,  1849,  Jenkins  o. 
McGil],4J5rM0. /V.,806. 

As  to  matters  applicable  to  Clerks  of  oomts^ 
in  general,  see  Oobts;  and  Ooubt. 


001711X7  COURT. 

1.  Jurisdictton  and  powers  of  the  CountrOont; 
terms ;  jurisdiction.  Cod€  qf  Pro.,  §§  29-82  ;  as 
amended,  Law»  (2^1849, 618,  ch.  488 ;  Lam  ^1861, 
fi76,ch.479;  ZaiM^1852,41,ch.47;  651,di.892. 

2.  Powers  in  the  custody  of  estates  of  insane 
persons  and  drunkards.  2  Seo,  Slat.,  62,  §  8,  as 
modified  by  Code  of  Pro.,  %  80,  subd.  8-11. 

3.  licensing  ferries.    2Reo.  Stat.,  6  ed.,  418. 

See,  also,  Oouittt  Judos,  2. 

4.  Limit  of  damages.^  The  judiciary  act  of 
1847  declared  the  Oounty  Oourts  to  have  ja- 
risdiotion  of  actions  of  assault  snd  battery, 
'^when  the  damages  claimed  do  not  exceed 
$500."  A  capias  ad  respondendum  was  issaed 
from  a  County  Oourt,  with  an  ac  etiam  i 
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tbowing  the  suit  to  be  for  an  assanlt  and  bat- 
tery, to  the  damage  of  the  plaintiff  $1,000. 
EM^  that  the  writ  was  void,  and  the  arreet 
fflegaL  [0  Hill,  681.]  Supreme  Ot,  1851, 
GoTey  «.  Koggle,  18  Barb.^  880. 

5k  UntitBd  Jvrifldiottoii.  The  Oonnty  Courts 
are  not  oourts  of  general  jurisdiction,  as  was 
the  old  Common  Pleas ;  it  is  a  new  court,  with 
i  limited  statutory  jurisdiotion,  and  its  juris- 
diction must  appear  upon  the  record.  [4  Dall., 
I.]    Ot.  of  Aj^pedU,  1852,  Frees  «.  Ford,*  6 

€k  The  provisions  of  the  Code  conferring 
opon  County  Courts  jurisdiotion  of  actions  for 
tbfi  foredoBure  of  mortgages,  are  not  uncon- 
slinitionaL  Supreme  Ct,^  1857,  Benson  «. 
Cromwell,  tAhbotU'Pr.,  88;  8.  C,  26  Aw*., 
218.  And  see  CoNSxiTinioNAL  Law,  888*886. 

7.  Aotkm  origtnatliig  in  justice's  court 
Wbere  an  action  is  originally  commenced  in  a 
jnstice^s  court,  but  is  discontinued  therein, 
rader  the  proviaions  of  the  Code  (§|  55-60), 
ifid  an  action  is  thereupon  commenced  in  the 
Cofui^  Court  (pursuant  to  section  60),  upon 
Ukeiame  cause,  it  is  not  necessary,  in  order  to 
confer  jurisdiction  upon  the  County  Court, 
ihat  defendant  should  be  a  resident  <^  the 
oomty  in  which  the  action  is  brought.  That 
&ct  is  important,  on  the  question  of  jurisdio- 
tbn,  only  when  the  action  is  originally  oom- 
iMnced  in  the  County  Court.  The  fact  that 
the  justice  had  acquired  jurisdiction  of  the 
pcnon  of  defendant,  together  with  the  pro- 
etecBngs  before  him,  are  sufficient  to  c^ve  the 
Ooonty  Court  jurisdiction.  It  is  not  neces- 
Miy  that  these  things  should  appear  by  the 
complaint  in  the  County  Court.  They  may 
bo  made  a  part  of  the  judgment-roll,  by  at- 
tiehiDg  thereto  the  proceedings  before  the 
judce,  induding  a  copy  of  the  undertaking, 
vith  such  suggestions  as  are  necessary  to 
abow  their  application.    Supreme  Ot^  1856, 


*  la  Ktmdolf  «.  Thalheimer  {Suprmm  CL^  1854, 
17  Ber^^  606),  the  contraiy  was  held ;  and  the  re- 
porter states  (/&.,  618,  noU)  that  Wxllb,  J.,  who 
visibo  a  judge  of  the  Court  of  Appeals  when  Frees 
f  .  Ford  was  decided,  understood  the  latter  to  have 
tamed  on  the  nnoonetitiitionality  of  the  stataie. 
The  report  of  that  case  ahowa  that  the  majority  oon- 
eaned  in  dispoaing  of  the  case  on  the  ground  stated 
in  tbe  text ;  and  the  case  of  Kundolf  e.  Thalheimer 
via  afUrwarda  revened  in  the  Court  of  Appeals,  on 
tbe  ground  of  the  nnconstitaUonality  of  the  statute. 

is-ar.r.  (s-fiin».),6w. 
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Clyde  Ai  Bose  Pknk-road  Co.  «.  Parker,  22 
Barb.,  828 ;  affirming  8.  C,  12  JSbfe,  Pr,,  871. 

As  to  the  constitutional  effect  of  the  statutes 
conferring  Juxlsdiction  on  the  County  Courts 
and  judges,  see  CoKSTirimoNAL  Law,  888-841, 
845. 

a  DiacretioiL  The  statute  [Code,  §  267] 
requiring  that  the  decision  of  the  County 
Court  shall  be  given  in  writing  and  filed 
with  the  clerk  within  twenty  days  after  the 
court  at  which  the  trial  took  place,  is  only 
directory,  and  a  decision  may  be  made  after 
the  twenty  days.  These  courts,  though  new 
courts,  have  the  same  discretion  in  matters  of 
practice  that  the  old  Courts  of  Common  Pleas 
had.  Supreme  Ot,,  Sp.  T.,  1850,  People  «. 
Dodge,  5  ffou>.  Pr.,  47. 

9.  ReUgtouB  corporatlona.  Section  80  of 
the  Code  confers  on  the  County  Court  only  the 
special  jurisdiction  vested  in  the  chancellor  by 
2  Rev.  L.  of  1818,  218,  §  7l\  to  direct  the  sale, 
and  the  application,  by  a  religious  corporation, 
of  the  proceeds  of  a  sale  of  their  real  estate. 
The  court  cannot  enlarge  or  extend  any  of  the 
powers  of  the  trustees.  Ot.  o/AppeaU^  1858, 
Wheaton  «.  Gates,  IS  K  T.  (4  Smith),  895. 

10.  The  County  Court  has  no  power  to  ap- 
point a  receiver  to  dispose  of  the  proceeds  of 
a  sale.    lb, 

U.  Dmnkarda.  The  County  Courts  have 
no  jurisdiction  of  applications  by  the  over- 
seers of  the  poor  for  proceedings  respecting 
habitual  drunkards,  where  the  property  of  the 
drunkard  exceeds  $250.  Under  section  80  of 
the  Code  of  Procedure,  these  courts  have  only 
the  jurisdiction  in  these  cases  which  the  Com- 
mon Pleas  had.  Where  the  amount  exceeded 
$250,  jurisdiction  belonged,  formerly,  to  Chan- 
cery, and  now  to  the  Supreme  Court.  Si^ 
preme  Ot,,  1858,  Matter  of  Smith,  16  Sew,  iV., 
567. 

12.  Jufltioe'a  judgment  docketed.  After 
a  transcript  of  a  judgment  of  a  justice  has  been 
filed  with  the  county  clerk,  it  does  not  thereby 
become  a  judgment  of  the  Supreme  Court^  so 
that  the  Supreme  Court  may  order  a  set-offl 
The  application  should  be  made  to  the  County 
Court.  Supreme  Ot,  Sp.  T.,  1851,  Ross  «. 
Hicks,  11  Bcvrb,,  481. 

13.  Amendment  By  virtue  of  the  Laws 
of  1844,  92,  §  7,  a  County  Court,  as  well  as  the 
Supreme  Court,  has  power  to  order  one  of  its 
judgments  to  be  docketed  in  another  county, 
nunc  pro  tune,  so  as  to  support  an  execution 
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issaed  to  such  ooouty.    SuprwM  Ot.^  1349, 
Both  «.  Schlofia,  6  Barb^  808. 

14.  Gbaneeofoaniit.  Uay  gzant  tfipUimtion 
of  person  redding  within  the  coontj  for  a  change 
of  name.    Lawi  qf  1800,  126,  ch.  80. 

As  to  Power  d  amendmant  see  Amxkd- 
MBNT,  461,  463. 

Oonsolt,  abo,  Oomfrr  Judoi;  Oonns  ov 
OoMMOK  Plxaa. 


COUITTT  JUDGB. 

1.  Office.  Each  county,  except  the  city  of 
New  York,  to  have  one  county  judge.  His  juris- 
diotion,  powers,  and  eompensatioii.  ikmtL  ^ 
1846,  art  6,  §  U. 

Salary.    Zaim  ^  1847,  812,  ch.  277,  »  8,  6. 

Local  officers  to  discharge  duties  of  county 
Judge.  X«M</I847,806,oh.276,  §18and§18, 
as  amended,  1861,  ch.  176 ;  1849, 487,  ch.  806, 1 1. 

When  also  surrogate,  to  be  designated  simply 
as  such.    LoMt  qf  1868,  1228,  ch.  848. 

Oath  of  office.     1  Bn.  Btat.,  120,  S  24,  subd.  6. 

2.  Povera  end  dotlee.  Am  to  reskleBoe,  see 

1  Sa,  SloL,  101,  1 10. 

To  hold  County  Court,  and  when  to  perform 
duties  of  surrogate.    CbnK.  ^  1846,  art.  6,  S  14 ; 

2  Bw,  Aol.,  79,  S  49 ;  Lam  ^1848, 108,  di.  121 ; 
1847, 642,  ch.  476,  $27  ;  gIl  280,  $87 ;  1868,  887, 
ch.  218,11. 

When  to  enter  on  their  duties.  Law9  of  1847, 
806,  ch.  276,  %  12. 

To  administer  certain  official  oaths.  \Red.Sm,, 
119,  %  22. 

When  to  designate  ooroner  or  ottier  person  to 
aotassheriff.    1  iif.,  880, 1 78;  881,  K80,  82. 

To  appoint  eilefs  to  ODurts.  Xoim  ^  1866, 978, 
ch.  680. 

When  to  fUl  yacangr  la  office  of  «:hool-ooiiD> 
missloner.    Law$  qf  186iS,  288,  ch.  179, 1 9. 

To  take  proof  of  deeds,  ftc.  1  Beo.  StaL,  766, 
1 4. 

When  may  stay  prooeedingB  on  jastiosB'  judg- 
ments. 2  Jl,  246,1 118 ;  Lam  </ 1888,  282,  oh. 
248,  S  1. 

Authority  tn  OiBSB  of  forcible  entries  and  de- 
talnesB.    2  Av. /SM.,  607, 1 2 ;  606,  S|  4, 6. 

To  keep  the  peace.    2  I<L,  704,  S  1- 

To  arrest  offenders.    2  Id,,  706,  S  1- 

In  prooeedfaigB  on  complaints  against  physl- 
da&B.  l/ii.,468,M6**7,M  modified  by  (My 
Fro,,  I  80,  subd.  11. 

As  to  wrecks.     1  Beo.  8UU.,  690. 

Discharging  debtors  from  imprisonment.  2 
Ji,.  81, 1 1,  as  amended,  LtoM  ff  1847,  491,  ch. 
890,11. 

In  relation  to  estates  of  insolvente  and  as- 
signees. 2i2».5to.,  48,  5  46;  Zowi ^1860,  694, 
ch.  848. 

Powers  over  confession  of  judgment  in  lustioes' 
courts.     2  iZfo.  Sua,,  246,  1 116. 

In  summary  proceedings  for  possession  of  land. 
2  id.,  612,  \  27.  ^^ 

Prooeedinga  by,  to  remove  Justlcee.  lAf.,110, 
f  86;  XoiPf  y  1840,  187,  ch.  288,  f  L 


To  oompel  delivery  of  books  and  pspeEs.  liSev. 
SUA.,  126,  \  61. 

As  to  complaints  against  sherU^  ftc.  1  liL,  128, 
it  14  Ml 

To  decide  upon  seretiee  c(  officen,  in  a  vacancy 
of  the  county  clerk's  office.  1  U.,  877,  $  66  ;  as 
modified,  Lom  ({^1847,  828,  ch.  280,  \  29. 

In  proceedings  on  appeals  from  comraiflBioBere 
of  highways.    Iom  ^  1647,  684,  ch.  466,  f  8. 

In  proceedings  to  obtain  roadway  for  plank- 
roads,  &c.     Losm  qf  1847,  219,  ch.  210,  ff  11-25. 

As  to  admission  of  indigent  persons  not  pau- 
pers to  lunatic  asylum.  Lam  «^1842,  148,  ch. 
186,  K  26r«2  i  modified,  Lmn  ^1847,  ck.  280, 
{29. 

As  to  admissions  of  insane  persons  Into  asylum. 
X«i»yi846,482.  ch.  867. 

In  proceediAgs  against  ocottpaafts  of  State  leads. 

1  Beo,  Stat,,  206,  |  68. 

Vested  with  the  powers  and  duties  of  the  late 
judges  of  Common  Pleas.  Lam  ^  1847,  642,  ch. 
470,  %  27. 

3.  Feee  of  county  judges.  2  Av.  SUA,,  686, 
{26. 

Not  to  receive  other  or  greater  fees  than  jus- 
tices of  the  peace  or  cotmnissloBerB  of  deeds. 
Lam  qf  1867, 197,  ch.  664,  f  & 

4.  Jkidioleiy  eot.  Whether  a  eoonty  judge 
of  the  degree  of  oomieelkNr  at  law  may,  by 
virtue  of  the  jedioiary  act  of  1847,  ezeroiHe 
the  powere  of  a  judge  of  the  Sepreme  Oonrt., 
as  before  the  Oonstitotion  of  1846.  Wood- 
rofiT  adg.  People,  8  iTois.  iV.,  8S;  People  e. 
fianna,  8  Id,^  89.    Opinion  of  Stbovo,  J.,  8 

&  nxidBrtbeCode<rflB48^aooQii^JQdge 
has  no  power  to  hear  a  motioD,  as  snch,  pend- 
ing in  tike  Sapreme  Ooort.  3uprmn$  OL,  Sp. 
T.,  1848,  MerriU  e.  Slocam,  8  JS^w.  /V.,  809; 

6.  Power  to  grant  mottooa  la  flmnitw 
Court  Aooontyjodgehaanopowertolsane 
an  i^Jonotion  in  an  aotion  in  whioh  the  plnee 
of  trial  ia  not  the  county  f6r  whieh  ke  ia  jad^e. 
3upr0tn$  Ot.,  Sp.  T.  (IBSOI),  Sddy  e.  Hewlett, 

2  Cods  M,,  76. 

7.  Under  eeetion  29  of  the  j»dioi«y  aot  of 
1847,  and  roles  89-91  of  the  Sopreme  Ooort^ 
county  judges  had  power  to  grant  orders  in 
suits  in  the  Supreme  Ooort  whioh  the  Oode 
does  not  take  away ;  and  the  provision  of  sec- 
tion 401  of  the  Oode — ^requiring  motma  to  be 
made  within  the  district  where  the  aotitjn  U 
triable— applies  only  to  motions  on  notioe ;  bo 
that  a  coanty  jodge  in  any  ooonty  has  power 
to  grant  an  €X-parte  order  extending  the  time 
to  answer.  Supreme  Ot,^  Sp*  71,  771  Z>wt., 
1860,  Peebles  v.  Rogers,  6  Sow.  Fr^  208 ;  dia- 

I  approved,  and  the  contrary  held,  IJL  J}iei^ 
8p,  T,^  1862,  Ohobbook  «.  Morrison,  6  Id.^  867 
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uam^. 


8l  a  county  judge  has  power,  under  {  401 
of  the  Code,  to  mike  an  order  staying  pro- 
f<»A^i"ga  on  a  judgment  entered  upon  a  report 
Qt  rafoMs,  though  none  to  atey  prooeedings 
after  verdict  The  meaning  of  the  word  ^^  ver- 
diet,"  a»  need  IB  that  eeotion,  la  restricted  to  the 
finding  of  a  jury.  Supreme  Ct^  1858,  Otia  «. 
Spencer,  8  How,  Pr^  171. 

9.  CommlflaioiL  A  county  Judge  has  no 
power  or  authority  to  settle  and  allow  inter- 
rogatories, to  he  annexed  to  a  commission  in  an 
action  pending  in  the  Supreme  Ooart,  and,  it 
ueme^  he  has  no  power  to  grant  a  commission 
in  an  action  in  the  Supreme  Oourt,  not  triable 
in  hia  county  or  an  a^oining  county.  Supreme 
Gt^  1857,  Erwin  «.  Voorhees,  M  B&rb.,  127. 

la  F^?^*>«»  ocnpiia.  Oounty  judges  hare 
no  authority  to  entertain  proceedings  by  habeas 
ooipna  in  beihalf  of  a  wife  living  in  a  state  of 
separation  from  her  husband,  respecting  the 
cBiiody  of  a  minor  diScL  The  provisions  of 
te  Mtvte  (ft  Jte.  Stat,,  148,  §|  1,  $)  give 
jBiidietion  to  the  Snpnme  Ooart  alone.  Bi/^ 
ffwmm  CLj  1857,  Peopk  «.  Hnmph^ys,  M 
Be^m^  681. 

Aa  to  th«  powers  of  a  oounty  judge,  In  Fro- 
to  •ssovtloa,  see 

PnoOMDIlMMI. 

U*  Qgoa.  What  is  the  "^office'*  of  a  county 
jadge,  viihiB  the.meaning  of  an  order  requir- 
iag  a  Jadgment-debtor  to  appear  at  saeh  olBoe, 
for  amDBBatioB.  Supreme  Ct,^  Ohmm^rt, 
1866,  Myen  t .  Jaoaa,  8  Ahbetti'  Fr.,  801. 


iX)VNTT  TREASURER. 

L  OSoe,  electioa,  ^.    Xowi  fT  1848,  214,  oh. 
m,  as  amended  by  Lam  <f  1849,  519,  cb.  860. 
Ibneoftekuigoath.   Ioim^  1850, 750»ch.  848, 

OoBpniaaion.    Lmut  iff  1848, 214,  oh.  189. 

Genml  provisions  of  law  relative  to.  1  Me9, 
auL^  869, 870. 

SoperviMCf  to  ftz  anount  cf  bond.  Lam  ^ 
1850.  780.  ch.  346,  88  2,  8. 

Z.  Powera  and  Kitiiaa,  as  public  administra- 
tor. 2  See.  Stat,,  129-188 ;  modified  in  respect 
to  pvooeediiiga  on  sdaute  of  concealed  effects,  by 
Lme^lBil,  828,  ch,  280,  §  29. 

Aa  to  payment  of  expenses  of  jail-guards.  Lam 
<^1845,68,ch.69.  §2. 

Whfla  to  prosecnte  district-attorney  for  neglect 
teaoooont    1  Av.  fiM.,  888,  §  94. 

Powers  and  duties  in  respect  to  assessment  and 
collection  of  taxes.    1  Beo,  SUA.,  6  ed.,  914>949. 

In  respect  to  school-moneys,  &c.    2  /i.,  94.  . 

in  leqmrt  to  poor  and  poor-offioers.  2  Id., 
841-855 


In  respect  to  moneys  In  court  Lohh  oJ  1848, 
404.  ch.  277 ;  i2ti2at  81-88 1^  1868. 

CompeneaUon  therefor.  Laim  qf  1849, 517,  ch. 
857. 

In  respeot  to  property  delivered  by  coroner. 
£«iM<^1842,  192,  ch.155. 

a  Bond.  Under  2  Rev.  L.  of  1818, 189,  {  6, 
which  directs  that  the  bond  of  the  county  treas- 
urer shall  be  conditioned,  ^^that  he  shall  faith- 
fully execute  the  office  of  treasurer  of  sucb 
county,  and  pay  all  moneys  which  shall  come 
to  his  hands  as  treasurer  according  to  law,  and 
render  a  just  and  true  account  tiiereo^  to  the 
said  supervisors,  or  to  the  comptroller  of  the 
State  when  required,*^ — a  bond  conditioned 
that  he  ^^  shall  well,  truly,  and  faithfdlly  exe- 
cute and  perform  the  duties  of  treasurer  of  said 
county,  according  to  law,''  contains  in  sub- 
stance every  thing  that  the  act  requires,  and 
is  valid.  Supreme  Ot.,  1829,  Supervisors  of 
Allegany  e.  Van  Oampen,  8  Wend.,  48. 

4.  Ifosa  of  moneya.  The  county  treasurer 
is  not  responsible  for  the  public  moneys  re- 
ceived at  his  office  in  the  execution  of  his  du- 
ties, if  stolen  therefrom,  without  any  negli- 
gence or  default  on  his  part.  [1  Ld.  Raym., 
646;  Oowp.,  764;  Oom.  Dig.,  tit.  Action  on 
Case,  A.  2;  19  Johns.,  881;  16  Id.,  250;  7 
Oraneh,  242 ;  1  Mas.,  96 ;  2  Eent's  Com.,  610 ; 
Story  on  Bailm.,  802, 890.]  Supreme  Ct,  1841, 
Supervisors  of  Albany  e.  Dorr,*  ^  1F«»i., 
440. 

5.  Demand.  Where  a  county  treasurer  has 
embezzled  and  converted  money  of  the  county, 
it  is  not  necessary  for  the  supervisors  to  make 
a  request  or  demand  before  suit  Supreme  Ot^ 
1829,  Snpervison  of  Allegany  e.  Yan  Oampen, 
8  Wend.,  48. 

6.  Conuniaaiona.  The  provisions  of  2  Bev. 
L.  of  1818, 140,  {  9,— entttling  every  oounty 
treasurer  to  a  commission  of  one  cent  for 
every  dollar  he  shall  reoeive  and  pay, — refers 
to  commissions  on  moneys  actually  received 
by  him,  and  not  on  collector's  fees,  bad  taxes, 
or  taxes  levied  on  non-resident's  lands,  and 
ultimately  returned  to  the  eomptroUer's  office 
to  be  there  ooUeeted.  Supreme  Ot,,  1880, 
Supervisors  of  Ohenango  e.  Birdsall,  4  Wend., 
458. 

•  This  ease  was  affirmed,  but  by  an  equally  di- 
vided oourt,  in  Ct.  of  Erren,  1844, 7  EiJX,  688.  The 
role,  however,  ia  not  applicable  to  all  ofllcera ;  see 
Muzzy  9.  Bhattuck,  1  Dm.,  888;  7  B%a,  684,  noU; 
and  aee  United  dtatea  «.  Preeoott,  S  Bwt.  iJT,  S.), 
678. 
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7.  Intorest.  A  county  treaaorer  is  liable 
for  interest  on  aU  sums  in  his  hands  which  he 
wrongfully  omits  to  account  for  at  the  annnal 
meeting  of  the  board  of  supervisors.  [9  Johns., 
71.]  Supreme  Ct.^  1880,  Supervisors  ot  Che- 
nango «.  Birdsall,  i  Wend.^  458. 

8.  Duty  to  pay.  Though,  in  general, 
where  the  supervisors  have  authority,  it  is 
the  duty  of  the  treasurer  to  pay  without  in- 
quiring whether  the  account  was  allowed  on 
sufficient  evidence  or  was  for  too  much,  yet 
where  the  supervisors  have  no  jurisdiction, 
and  that  fact  appears  on  the  fsce  of  the  ac- 
count, it  is  the  duty  of  the  county  treasurer 
to  withhold  payment  Supreme  Ct^  1848, 
People  V.  Lawrence,  6  HiUy  244. 

9.  Bulti.  Oounty  treasurers  are  not  the 
officers  to  sue  or  be  sued  concerning  the  af- 
fairs of  their  respective  counties;  they  have 
no  power  to  adjust  claims  presented  against 
their  oountiee,  nor  to  determine  the  validity  of 
demands.  For  improper  refusal  to  pay  upon 
the  order  of  the  supervisors,  the  appropriate 
remedy  is  mandamus.*  Ot,  ofAppeaU^  1851, 
Huff  V.  Enapp,  5  N.  F.  (1  SeU.\  65. 

10.  That  a  oounty  treasurer  is  liable  to  ac- 
tion for  refusing  to  pay  a  county  order  with- 
out sufficient  cause.  Boyce  «.  Bussellf  2  0<ne^ 
444. 

11.  Reports.  County  treasnrers  required  to 
file  reports  of  moneys  and  securities  in  their  hands 
belonging  to  infimts,  and  the  district-attorney  to 
prosecute  for  any  neglect.  Lam  pf  1869,  912, 
ch.  886. 

As  to  the  duties  of  the  county  treasurer 
under  the  statutes  regnkting  the  Sale  of 
Hqoon^  see  Ezom. 


OOUPON& 

VaUdlty.  Ooupons  attached  to  unsealed 
bonds  for  the  payment  of  money,  though  is- 
sued by  a  banking  association,  and  payable  at 
a  future  day,  are  not  bills  or  notes  within  the 
statute  forbidding  the  issue  of  bills  or  notes 
not  payable  on  demand  and  without  interest 
(Lowe  qf  1840,  806,  ch.  868,  §  4.)  Ot.  <if 
AppeaU,  1858,  Leavitt  e.  Blatchford,  17  K  F. 
(8  8mith\  621 ;  and  see  BAHKiNa,  209-224. 


*  Aft  to  whether  mandamiu  Ss  the  remedy,  eom- 
pere  People  «.  Lewrenoe,  6  HiU^  244. 
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rrhls  wtlde  nl«t«6  to  tb«  prinelplat  ooDosniiiif  trilm* 
nils  of  JiutlM  in  genenL  The  omm  r«Bp6ottag  pwtknlar 
ooorto,^  or  Bpedil  cilmnwi  of  oonrtai  or  the  Tirioni  Judicial 
offloan,  muN  be  aonsfat  nnder  their  seTenl  tttlee;  naA  the 
seneral  prlneiplae  of  Jorisdlotion  will  be  foand  traefted  nn- 
aer  the  title  of  JuKBDionoir.] 

1.  Volimtary  trlbonaL  The  law  will  not 
recognize  or  enforce  the  decisions  of  a  tribu- 
nal created  by  agreement  of  parties,  to  adju- 
dicate between  their  rights — e,  ^.,  of  an  Odd- 
Fellows' Lodge.  [6  Yes.,  788.]  Ot.  of  Appeals^ 
1857,  Austin  «.  Searing,  16  jV.  T.  (2  Smith)^ 
112. 

2.  Tlnnmeratlon  of  the  courts  of  the  State. 
Oode<^Pro.,  §9. 

3.  Organisation  of  new  courts  restricted.  1 
Reo.  Slat.,  93,  §  8. 

4.  General  pcovialons  respecting  courts  of 
Justice.    8i<i.,  Sed.,  464. 

&  Preeenoe  d  judges  who  did  not  liaar 
the  azgimient.  It  is  no  objection  to  the  ra- 
lidity  of  an  order  made  at  general  tmn,  that 
one  of  the  three  judges,  who  oompoeed  the 
court  when  the  decision  embodied  in  the  order 
was  announced,  did  not  hear  the  argument  of 
the  motion.  If  three  judges  hear  the  argu- 
ment, it  is  to  be  presumed  that  they  consulted 
on  the  decision ;  and  if  one  of  the  three  is  ab- 
sent when  the  decision  is  announced,  and  his 
place  filled  by  a  judge  who  did  not  hear  the 
argument,  the  latter  is  not  to  be  deemed  to 
have  decided  it,  or  taken  part  in  the  decision. 
The  provision  of  2  Bev.  Stat.,  275,  §  2,— that 
no  judge  can  take  part  in  deciding  a  question 
argued  when  he  was  not  present, — does  not 
prevent  a  judge,  who  was  not  present,  from 
sitting  as  a  part  of  the  court,  in  order  to  make 
up  the  number  of  three ;  while  the  two  judges, 
who  were  present,  announce  the  decision.  Ot, 
of  Appeal^  1857,  Oorning  e.  Slosson,  162^  T, 
(2  Smith),  294. 

6.  That  provision  (2  Sm,  SUA.,  276,  §  2)  does 
not  apply  to  the  Court  of  Appeals.  Lam  <f  1860, 
46,ch.41,§2. 

7.  Power  over  olerk.  Although  the  Code 
does  not  expressly  give  a  review  of  the  acts  of 
a  clerk  in  acyusting  the  amount  of  costs,  the 
court  has,  as  an  incidental  power,  the  right  to 
control  the  acts  of  the  derk  and  compel  him 
to  perform  properly  his  duty.    Supreme  Ot,y 


*  An  aoooimt  of  the  oourts  of  this  State  will  be 
found  prefixed  to  the  first  volume  of  this  work. 
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Sp.  T:,  1849,  Whipple  «.  Williams,  4  How. 

&  Inferior  court.  To  constitute  a  coart  a 
saperior  court,  as  to  any  class  of  actions, 
vithin  the  rule  that  the  jurisdiction  of  a  su- 
perior court  may  be  presumed,  its  jurisdiction 
of  such  actions  must  be  unconditional,  so  that 
the  only  thing  essential  to  enable  the  court  to 
take  cognizance  of  them  is,  the  acquisition  of 
joziadiction  of  the  persons  of  the  parties.  If, 
71  Superior  Ct.^  1859,  Simmons  v.  De  Barre, 
SAUoM  Fr.,  269;  S.  0.,  4  Basw.,  547;  af- 
finning  8.  C,  t  Abbotts'  Fr.,  188.  Consult, 
also,  as  to  this  distinction,  JuBiSDionoir. 

9.  Arrest  of  judgment.  An  inferior  court 
ef  record  may  arrest  judgment  in  a  criminal 
Oise,  bat  cannot  grant  a  new  trial  on  the 
merits.  Supreme  Ct^  1886,  People  «.  Dalton, 
16  Wend^  681. 

IflL  ▲  local  coort  which,  before  the  pas- 
nge  of  the  act  of  1831,  was  invested,  by  law, 
with  the  powers  of  justices  of  the  peace,  does 
■ot  become  empowered  to  issue  attachments 
by  Tirtae  of  that  act,  which  empowered  jus- 
}km  of  the  peace  to  issue  attachments  in  a 
case  m  wliich  before  they  had  no  power  to  do 
so.  Supreme  Ct,^  1884^  Whitney  «.  Johnson, 
IS  Wend^  869. 

U^  Interpretation.  Duty  of  courts  in  con- 
stmiag  oooTeyances,  &c.,  to  carry  into  e£fdct  the 
intention  of  the  parties.    1  Bev.  Stat.,  748,  §  2. 

12.  Fteejgn  state.  It  is  not  tor  the  courts 
to  deterxmne  whether  a  revolted  colony  has 
become  independent,  but  for  the  government 
alone;  and,  until  the  government  has  recog- 
nized its  existence  as  a  nation,  the  courts  are 
boimd  to  consider  the  ancient  state  of  things 
as  remaining.  Ot,  ofJEhrrora,  1816,  (^elston  «. 
Hqjt,  18  Johne.^  661 ;  affirming  S.  0.,  7(2.,  141. 
To  the  same  effect,  see  Gtolston  o.  Hoyt,  1 
Johm.  Ohn  548. 

la.  A  fbceign  government  soing  in  a  court 
of  thia  State,  submits  itself  to  the  law  and  prac- 
tice prevailing  here ;  and  hence  if  it  appears 
that  such  plaintiff  is  interfering  to  prevent  the 
defendant  from  gathering  material  testimony 
within  its  domains,  its  suit  may  be  stayed,  or 
if  the  case  requires  it,  dismissed.  But  such 
intecferenoe  is  not  to  be  presumed.  The 
proper  course  for  a  defendant,  apprehensive 
of  such  interference,  is  to  obtain  a  commission 
or  letters  rogatory,  and  if  the  execution  of 
tbeee  is  actually  impeded  by  the  plaintiff,  then 
to  ^ply  to  the  court  for  relief.    K  T,  Supe- 


rior Ct,^  Ohomben^  1866,  Bepublic  of  Mexico 
e.  Arrangois,  8  Abbotts'  iV.,  470. 

14.  Xhjnnotion.  If  an  iigunction  in  chan- 
cery staying  proceedings  at  law  has  been  dis* 
solved,  the  court  of  law  should  not  treat  an 
appeal  from  the  order  as  an  injunction,  but 
should  allow  the  party  to  proceed  as  if  no 
iigunction  had  been  issued.  Supreme  Ct,^ 
1816,  Hoyt  e,  (Alston,  18  Johns,^  189. 

15.  That  the  plaintiff  have  proceeded  to 
obtain  judgment  contrary  to  the  order  of  the 
Oourt  of  Ohancery,  is  not  a  reason  for  va- 
cating the  judgment.  The  remedy  is  in 
chancery.  Supreme  Ct,^  1882,  Grassebrook  o. 
McOreedie,  9  Wend,^  487. 

la  Though  a  court  of  law  may,  in  a  proper 
case^  consider  the  existence  of  an  outstanding 
iojunction  against  a  suit  pending  in  it,  as  an 
excuse  for  delay,  they  will  not  recognize  it  as 
rendering  proceedings  contrary  to  it  irregular, 
nor  enforce  it  by  ordering  a  stay  of  the  action. 
Kthe  Iigunction  is  violated,  it  is  for  chancery 
to  administer  redress.  Supreme  Ot,^  1841, 
Burt «.  Mapes,  1  Bill,  649. 

if.  In  general,  courts  of  law  will  not  lend 
their  aid  to  enforce  ii^unctions  from  chan- 
cery ;  nor  do  they  ordinarily  take  any  notice  of 
such  writs  in  the  course  of  proceedings  in  suits 
at  law.  [1  Salk.,  822 ;  8.  0.,  6  Mod.,  288 ;  2 
Burr.,  660 ;  1  Brod.  A  B.,  219 ;  8  Meriv.,  284.] 
Payment  will  be  allowed  as  a  full  defence  to 
an  action,  though  it  were  made  in  violation  of 
an  injunction.  [1  Hill,  64SU]  Supreme  Ot,^ 
1848,  Kelley  e.  Oowing,  4  Eilly  266. 

18.  Cause  not  pending.  The  court  ought 
not  to  decide  a  cause  unless  it  is  pending  be- 
fore them.  Submission,  by  consent,  of  a  cause 
which  remains  in  the  court  below  is  not 
enough.  Supreme  Ot.,  1804,  Strowell «.  Yroo- 
man,  2  Oai,,  107. 

19.  Diatinotion  between  general  and 
apeoial  tenm.*  Under  the  new  organization, 
by  which  special  term  is  held  at  the  same 
time  as  circuit,  an  order  made  at  circuit  can- 
not be  vacated,  on  motion,  by  the  court  at 
general  term.  Supreme  Ot,,  1848,  Terry  v. 
Hunter,  8  ffou>,  Pr,,  188. 

20.  Kotice  of  motion  at  chambers  held  suf- 
ficient to  support  motion  at  special  term,  in 
the  first  district.  [Oode,  §  401.]  Aldrich  e. 
Eetchum,  12  N,  F.  Leg.  Obs.,  819. 


*  See,  M  to  the  origin  of  this  distinotion,  title 
Appeal,  vol.  L,  p.  135,  wxU. 
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21.  That  where  the  statute  requires  the 
court  to  act, — a.  ^.,  in  granting  an  allowance, 
— a  judge  at  chambers  cannot  act,  if  not  spe- 
cially authorized  by  the  statute.  Mann  «. 
Tyler,  6  ffow.  Fr.^  236 ;  S.  0.,  1  Oode  JS.,  K  A, 
882. 

22.  The  court,  at  general  term,  gave  judg- 
ment for  defendant  on  demurrer,  with  leave 
to  plaintiff  to  am^id,  **  on  payment  of  coets.*^ 
The  defendant  had  the  costs  taxed  by  a  justice 
of  the  court,  at  chambers,  on  notice  to  plain- 
tiff^ but  without  opposition. 

HeUy  irregular.  As  no  provision  for  taxa- 
tion was  made  in  the  order,  defendant  should 
have  applied  at  general  term  to  have  the  order 
modified  so  as  tb  fix  the  amount^  or  designate 
the  officer  to  tax  them.  The  taxation  by  the 
judge  was  a  nullity,  for  the  clerk  is  the  only 
officer  authorized  by  the  Oode  to  tax,  and  he 
only  upon  entering  judgment.  [6  How.  Pr., 
418.]  Supreme  CU  Sp.  T.^  1858,  Van  Schaick 
ft,  Winne,  8  H<wi.  Fr.^  5. 

23.  An  application  for  relief  against  pro- 
ceedings at  general  term — e.  ^.,  to  amend  aa 
insufficient  and  uncertain  decision  so  •that 
judgment  might  be  entered  on  it — should  be 
made  at  general  term,  and  not  at  special  term. 
Supreme  Ct,^  Sp.  71, 1858,  Coming  o.  Powers, 
9  Hew.  Pr.,  54. 

24.  It  MM7W,  however,  that  a  mere  irregu- 
larity, not  affecting  the  judgment  pronpunced, 
might  be  corrected  at  special  term.    Ih. 

25.  A  motion  to  open  a  default  at  general 
term  is  properly  made  at  special  term.  [1 
How.  Pr.,  41,  48,  52;  2  Id.,  82;  Rule  27;  9 
How.  Pr.,  54.]  Where  a  motion  is  made  on 
the  ground  of  irregularity  in  obtaining  the 
judgment  or  order  at  general  term,  and  the 
point  was  not  before  that  court;  or  if  the 
judgment  or  order  was  regular,  and  the  party 
seeks  relief  by  excusing  his  de&ult,  the  ap- 
plication may  be  made  to  the  special  term. 
Otherwise,  where  the  motion  requires  a  recon- 
sideration of  the  abjudication  at  general  term. 
Supreme  Ct,  Sp.  T.,  1864,  Ayres  ©.  Covill,  9 
Sow,  Pr.,  578. 

26.  A  motion  to  vacate  an  order  granted  by 
a  judge  at  chambers, — 0.  ^.,  a  motion  to  dis- 
solve an  injunction, — may  be  made  directly 
to  the  court,  without  a  prior  application  to 
the  same  judge  to  revoke  it  Such  was  the 
old  practice  [1  Barb.  Ch.,  687;  4  Johns.  Ch., 
178  ;  6  How.  Pr.,  182 ;  8  Dan.  Pr.,  1895 ;  4 
Hill,  554 ;   8  Id.,  465 ;   9  Wend.,  470 ;  6  Id., 


655;  1  Burr., 850;  8  Chit  G.  Pr.,  88 ;  6  How. 
Pr.,  808;  6  Id.,  108;  Code,  §  824;  Jud«  Aot» 
§  16] ;  and  section  225  of  the  Code,  author- 
izing an  application  in  such  cases  to  a  judge 
out  ofceurt^  is  merely  permissive,  and  does 
not  abridge  the  general  jurisdiction  of  the 
court.  Supreme  Gt,,  Sp.  T.,  1858|  Woodruff 
«.  Fisher,  17  Barb,,  224. 

27.  So  held,  also,  of  a  motion  to  dischaiige 
an  attachment  1854,  Bank  of  Commerce  o. 
Rutland  h  Washington  R  B.  Co.,  10  Eo^b. 
Pr.,  I. 

28.  One  justice  of  the  Supreme  Courts  ait- 
ting  at  special  term,  will  not  aet  aside  a  stay  of 
proceedings  made  by  another  juatioe  at  apeoial 
term,  on  the  ground  that  it  was  improvidently 
granted.  Supreme  Ot,  ^.  T.,  1854,  Harris  e. 
Clark,  10  EofC.  Pr.,  415. 

29.  Rehearins.  A  court  has  the  power,  in 
its  discretion,  to  allow  a  rehearing,  before  the 
full  bench,  of  any  order  made  by  a  single  judge 
at  special  term.  JV.  K  Gom^  Ply  1851,  Perry 
0.  Moore,  2  B.  D.  Smith,  82;  8.  C,  leas  fully 
reported,  8  Code  R,  221.  To  the  same  dSect 
is  Mathews  o.  Jones,  1  Id.,  429. 

30.  Coatempt  The  court  has  the  inherent 
power,  in  a  general  sense,  of  punishing,  as  for 
contempt,  disobedience  to  orders  made  by 
judges  out  of  court.  Supreme  Ct.,  Sp.  T,^ 
1857,  Wickes  «.  Dresser,  4  Abhotti^  iV.,  98 ; 
8.  C,  18  ffow.  Pr.,  881. 

31.  Tenn.  A  judgment-debtor  having  dis- 
obeyed an  order  in  supplementary  prooeedinga 
made  by  one  of  the  justices  of  the  first  judicial 
district,  at  chambers, — ^upon  proof  of  the  diso- 
bedience, another  of  the  justices,  by  an  order 
entitled  both  as  at  a  special  term  and  as  at 
chambers,  directed  that  an  attachment  issue 
against  the  debtor  for  such  misconduct,  com- 
manding the  sheriff  to  produce  the  body  of  the 
debtor  before  ^^  one  of  the  justices  of  the  court 
at  a  special  term,"  designating  the  place,  day, 
and  hour. 

Eeld,  1.  That  the  second  order  was  valid 
as  an  order  at  chambers,  although  entitled 
also  as  at  special  term.    [19  Barb.,  602.] 

2.  That  there  was  no  irregularity  in  mftVing 
the  order  returnable  before  one  of  the  justices 
at  a  special  term,  although  the  proceeding 
must  be  had  at  chambers.  When  the  judge 
directing  the  process  to  issue  has  juriadiotion, 
and  when  any  judge  of  the  same  court,  who 
is  found  at  the  place  designated  on  the  day 
specified,  has  jurisdiction,  when  place  and 
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time  are  distinctly  pointed  out,  the  mere  hat 
that  the  ptfty  b  to  be  brought  before  the 
jii4ge  when  holdii^  a  oonrt  at  epeoial  term^ 
docs  not  render  the  prooeeding  or  prooesB 
▼Old.  Jf.  T.  dt^peri^  (H,i  1857,  Dreeeer  t . 
Van  Pelt,  15  Mm.  Fr.,  19. 

3ft  On  a  irrit  of  habeas  oorpvis  to  disobarge 
a  prisoner  oonmitted  by  the  N.  Y.  Oommon 
Pleas,  at  general  term,  for  contempt,— i^eZel, 
that  the  Judge  at  ohambers  ought  not  to  re- 
new their  deoisicMii  that  they  had  Jurisdiction 
of  the  aotion.  Smpf0m$  Ot,^  QhomAtfi^  1865,' 
Ptople  •.  Greer,  V^Mm»^  iV.,  550. 

33L  Wtum  Aaetela.  In  the  application  of 
the  prfaNrifie  of  JCars^MM^  deoisioBS  of  the 
kte  Sopreme  Oonrt  should  be  regarded  as  de- 
eisiaae  of  the  same  co<iirt  as  the  Bnpreme 
Gotirt  aa  now  oigsniaed«  As  a  general  role, 
an  foesdoiiB  o«r«fQ%  and  dbtlnctiy  decided, 
on  foil  argnisent,  by  the  old  Supreme  Ooart, 
or  by  any  general  torn  of  the  Snpreme  Comt 
la  at  preeent  organized,  should  be  regarded  in 
tfaeSapreme  OouH  as  set  at  rest,  until  the  de- 
dnm  ia  reivwsed  in  tho  court  <A  last  resort 
p€  Johaa,  40»;  dOId.,  783 ;  Jones  on  Baihn., 
tf];  Iboqgh  it  would  be  oiherwise,  where  the 
point  dedded  was  not  the  leading  or  chief 
point  tn  the  eanse,  or  did  not  receive  ftiU  dis- 
OMon,  or  was  only  incidentally  decided. 
Smprmmm  €t^  1857,  Olcott  e.  Tioga  R.  B. 
Ooi,^  M  Air^.,  147.  Consult,  also,  SmpanaoE 
CMner. 

91;.  Hm  dnty  of  a  State  ooax%  upon  a  re- 
rsnal  of  its  judgment  npen  a  writ  of  error  to 
the  U.  8.  Supreme  Court,  is,  to  render  such 
jodgflMBt  as  is  eoalbrmable  to  the  opinion 
tod  Judgment  of  the  appelate  court  Thus, 
where  the  N.  Y.  Superior  Oourt,  oa  errt»  to 
the  OcMnmon  Pleas,  affirmed  a  Judgmeni,  on 
tfaegromid  that  it  could  not  look  into  certain 
natters  brought  up  on  certiorari,  and  the  affirm- 
ance was  reversed  by  the  IT.  S.  Supreme  Court, 
— lMi2,  that  the  Superior  Oourt  should  not 
merely  4}uasii  the  writ  of  error,  but,  to  carry 
into  elfeet  the  judgmenrt  of  the  appellate  court, 
sbould  reverse  the  Judgment  below.  [Distin- 
gaiahing  10  Wend.,  78.]  JST.  F.  aup0H4^  OU, 
1654,  Kanonse e.  Martin,  8i>tt^,  664. 


*  Th«  jadgment  of  the  Supreme  Court  in  this  oaee 
wen  reverted  by  the  Court  of  Appeale,  who  were  of 
opinion  that  the  fonner  dedsion,  on  which  the  oourt 
beiov  biMd  their  judgment,  was  made  without  full 
e«Hnld«ntian.    8.  G.,  20  il^  7,  (S  SmUh),  910. 


Sams  Litigatlpa  ia^seveial  Oonta 

3&  Xatarfeorenoep  One  court  should  not 
enjoin  proceedings  in  a  suit  in  another  court 
of  this  State  having  equal  power  to  grant  th^ 
relief  sought  by  the  ii\{unction.  N,  T.  9uf§- 
Hot  Ot.^  1852,  Gfrant  e.  Quick,  5  8andf^  612; 
StiprmM  Ot,,  Sp.  T.,  1857,  Winfield  e.  Bacon, 
24  Barb.^  154.    Consult,  also,  iN/UNonoir. 

3&  Where  several  oourts  in  this  State 
have  concurrent  Jmrisdietion  as  to  a  subject  of 
litigation,  the  oourt  first  having  possession  of 
it,  if  it  have  power  to  administer  all  the  relief 
required,  should  retain  it,  and  carry  the  litiga- 
tion to  its  ooDchision  there.  Suprmne  Ots,  Sp, 
r.,  1857,  Conovw  e.  Ifayor,  J^c,  of  K.  Y.,  5 
Aliib0M  iV.,  808. 

37.  If  proceedings  be  oommeaoed  in  aVec- 
ond  court  respecting  tiie  same  matter  n^ich 
is  a  subjeet  of  Ktigatioa  between  the  same 
parties  ia  the  first  court,  the  plaistftff  in  socii 
sdt  will  be  restrained  by  i^}anetion  firom 
prosecuting  the  suit  in  the  second  court    Ih, 

38.  The  party  seeking  to  divert  the  litiga- 
tion from  the  court  in  which  it  had  its  origin, 
will  be  so  reatraiaed  whether  he  be  plaintiff 
or  defendant  in  the  first  court ;  and,  a  fortiori^ 
he  will  be  so  restrained  if  he  be  pteiotiff  in  tiie 
first  court ;  and  e$p€oiaXI/y^  if  such  resort  be 
attempted  after  a  decision  in  a  preliminary 
stage  of  the  case  adverse  to  his  claims.  What 
may  be  the  powers  of  the  second  court,  and 
whether  it  have  eqdty  Jurisdietion  or  not,  are 
UBsmpcrtant*  If  the  powers  of  the  court  first 
in  poasession  be  adequate^  its  duty  is  to  retain 
the  litigation,  draw  it  wholly  to  itself,  and 
condude  it  there.    lb, 

39.  Although  legal  and  equitable  ren^edies 
have  been  blended,  the  court  will  not  ei\join  a 
party  from  proceeding  upon  a  judgment  fairly 
obtained,  or  proceeding  in  an  action  pending, 
upon  the  mere  ground  of  a  perfect  defence  to 
the  action,  if  that  defence  might  have  been  set 
up  in  the  action.  Sufrwae  Gt,^  1853,  Gardner 
e.  CHiver  Lee's  Bank,  11  Ba/rb.,  558. 

40.  Clarke,  fto.,  not  to  praotiae.  No  clerk 
or  register,  or  deputy  derk  or  register  of  any 
court  in  this  State,  can  practise  in  such  court. 
1  Reo.  Stat.,  109,  |  26 ;  similar  provision,  Lam 

</1867,  oh.  667,81• 
41.  No  partner  or  clerk  of  any  judge  can  pmo- 
tise  in  his  court.    Lwb  qf  1847, 648,  ch.  470,  §  62. 

42.  These  provisions  are  intended  of  courts 
of  record,  and  do  not  apply  to  Justices'  courts, 
where  there  are  no  attorneys  and  couoseL 
Supreme  (7t.,  1850,  Fox  e.  Jackson,  8  jBar&., 
855. 


294: 


COURT-MARTIAL. 


itfOsntu 


As  to  the  daty  of  coarts  in  refereDce  to 
CoDStitiitioiial  qaestlons,  and  as  to  the  pAra- 
moant  aathority  of  Federal  conrts,  see  Cov- 
vnTunovix  Law,  I^  IL  8. 

As  to  the  distinction  between  the  fdncdonB 
of  Conrti  of  law  and  of  aqiolty,  see  Equitt. 

As  to  the  Disqoalifloatioa  of  jndges,  see 
jTrnes. 

As  to  the  Organixalioo  and  joiisdlction  of 
the  State  conrta,  see  OoHBTiTnnoHAL  Law, 
352-267,  880-^M,  and  ike  foUowing  tides: 
Ohanoxbt;  Oouhtt  Ooust;  Ooubt-Mar- 
tial;  OoubtofAffsau;  Ooubt  of  Oommoh 
Pleas  ;  Coubt  of  Ebbobs  ;  Ooubt  of  Oknebal 
Sessions;  Ooubt  of  Otbb  and  TBBMnrBB; 
Ooubt  of  Special  Sessionb  ;  Dibtbiot  Coubts 
of  New  Yobk;  Justice's  Ooubt;  Mabinb 
Ooubt;  Sufebiob  Ooubt;  Supbbme  Ooubt; 
SuBBoeATE^s  Ooubt;  and  as  to  the  local 
coorts  of  Citlaa,  see  also  the  titles  of  the  va- 
rions  cities. 


OOURT-MARTZAX.. 

^  Ommisatlon,  powen,  fto.  1  Beo,  Stat,, 
6  ed.,  76^769. 

2.  A  colonel  detailed  the  members  of  a 
oonrt-martial,  and  was  present  at  their  meet- 
ing. One  of  the  members,  after  swearing  in, 
wishing  to  be  excused  from  serying,  offered 
to  Taoate  his  place.  The  colonel  accepted 
the  offer,  and  detuled  another  to  act  in  his 
stead.  Held^  that  by  this  Joint  act,  a  vacancy 
was  effectually  created  and  supplied  within 
the  meaning  of  1  Rev.  Stat,  809,  §  17.  JShi- 
preme  Ct^  1842,  Yan  Orsdall  «.  Hazard,  8 
HiU,  248. 

3.  Jt  ieemsy  that  independently  of  the  co- 
operation of  the  appointing  power,  nothing 
short  of  a  permanent  disqualification — «.  ^., 
change  of  domioil,  or,  perhaps,  lasting  physical 
disability — ^wonld  of  itself  create  a  vacancy. 
Ih, 

4.  Under  the  United  States^  rules  and  arti- 
cles of  war,  organizing  courts-martial  for  the 
trial  of  militia  officers  or  privates,  to  be  com- 
posed of  militia  officers,— such  officers  need 
not  have  been  in  the  service  of  the  United 
States.  Supreme  Ct,  1814,  Vanderheyden  v, 
Toung,  11  Johns,^  150. 

5.  Aotion  against  members  of  the  court 
Where  the  court  has  jurisdiction  of  the  person 
and  of  the  subject-matter,  they  are  not  an- 


swerable for  their  sentence,  in  an  action  at  the 
suit  of  the  party.    [1  Ld.  Baynu,  467.]    lb. 

€L  JxttfmHciian,  Where  a  oomt-martia] 
has  neither  Jurisdiction  of  the  snbjeot-natter 
nor  of  the  person,  every  thing  done  is  abso- 
lutely void,  and  all  are  treapaasera  who  are 
concerned  in  the  proceedings.  [2  WOa.,  888  ; 
Oowp.,  175.]  The  question  most  be  governed 
by  the  rules  applicable  to  courts  of  special 
and  limited  jurisdiction.  Suprems  Ot^  1815, 
Smith  V,  Shaw,  12  Johm^  267. 

7.  Under  the  acts  of  1795, 1818,  and  1814, 
for  the  trial  of  militia  who  had  neglected  or 
refiised  to  rendezvous,  the  court-martial  must 
consbt  of  thirteen  officers,  unless  an  emergen- 
cy requires  a  less  number,  and  the  proceedings 
must  be  reported  to  the  officer  appointing  the 
.court,  before  execution  of  the  sentence.  Su- 
preme  Ot,,  1821,  Mills  e.  Martin,*  19  J^kne.^  7. 

8.  Oourts-martial  are  courts  of  limited  and 
special  Jurisdiction ;  and  a  party  Justifying  un- 
der their  process,  must  show  Jurisdiction.  lb. 

9.  VTaiver  of  olqeotloo.  By  pleading 
guilty,  the  party  waives  all  objection  to  the 
Jurisdiction  of  the  court  [Oowp.,  172.]  ^- 
jpreme  Ct.^  1814,  Vanderheyden  e.  Yonog,  11 
Johna.^  150. 

10.  A  citizen  of  the  United  States  not  in 
military  service,— -IT^ZtZ,  not  amenable  to  a 
court-martial.    Smith  «.  Shaw,  12  Jokne^  25T. 

11.  CounaeL  It  rests  solely  in  the  disore- 
tion  of  the  court-martial  whether  the  party 
accused  shall  have  counsel  or  not  Supreme 
(7t,  1886,  Rathbun  o.  Sawyer,  16  Wirnd^ 
461. 

As  to  the  right  to  Counsel,  see  Oonbrtu- 
tionjll  Law,  147,  and  145,  and  note. 

12.  Publloi^  of  aesslons,  It  seemSy  that 
regimental  courts-martial  are  not  required  to 
hold  their  sessions  in  public,  by  1  Rev.  Stat^ 
274,  §  1, — ^the  usage  being  to  hold  their  ait- 
tings  in  private.    lb. 

13.  Notioe  of  fina  Notice  by  the  oourt- 
martial  to  the  delinquent,  of  the  fine  imposed, 
is  not  essential  to  the  right  of  issuing  a  war- 
rant for  its  collection,  although  he  had  not 
personal  notice  to  appear.  The  consequence 
of  the  original  notice  not  being  personal,  ia 
that  the  delinquent  has  ten  days,  after  being 
apprised  of  the  fine,  in  which  to  appeal  Sw 
preme  Ot,  1842,  Van  Orsdell  v.  Hazard,  8 
Hill,  248. 

*  Overrnled  in  Martin  «.  Mott,  18  Wkset.^  19. 
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OOXIRT  OF  APPBALa 

1.  (hfanlsatlon  of  the  court  and  choice  of 
iodgw.  CbfiK.  ^1846,  art  6,  §§  2, 12,  26;  Lam 
^1847.  819,  ch.  280,  §§  4-6 ;  Ods  (/  Pro.,  §§ 
11—16. 

X  Bmmly  of  tbcoqct.  Oontt.  <^  1846,  art.  6, 
§  IS  ;  lain  ^1860,  46,  ch.  41,  §  1. 

3.  Pow«n  of  court.  Lam  ^1847,  819,  ch. 
2B0,  |§  6, 8, 9, 10  ;  1849, 484,  ch.  888 ;  1868,820, 

4.  Reports  of  decisions.*  Loun  </ 1847,  342, 
dk.  290,  §  78,  amended  by  Idnn  </1848,  836,  ch. 
SS4;  lom  0/I86O,  479,  ch.  246. 


*  Ikere  are  a  namher  of  deoisionB  rendered  by 
tfai  Court  of  Appeals,  which  are  not  reported  In  the 
"NewTork  Beporte,"  but  are  to  be  found  scattered 
IhioBfh  other  works.    The  following  is  a  list  of 


I  «.  Peek,  aOd.  SbUt,  Miffy  1858,  89.    State- 
BMOt  of  ihols  on  appeal.    Conversion. 
AamymoBB,  4  Sm.  iV.,  80.    Order  Tseating  refbr- 
cues  to  ssoertain  damages,  by  iijnnotion,  not  ap- 


Bnk  of  Geneva  «.  Hotohkiss,  5  Eow.  /¥.,  478; 
8.  a,  lew  ftdly  reported,  1  Ood$  J?.,  N,  S.,  168. 
Time  to  appeal  to  Court  of  Appeals  runs  from  en- 
tiy  of  <nder  for  final  judgment  below. 

Bteoher  «.  Conradt,  11  E<no,  Pr.^  181.    Betum  on 


Bdl  «.  Stainer,  Bam,  App.  Ou.,  622.    Evidenoe  of 

fraud. 
Bowaa  «.  Brower,  9  N.  T.  Ltg.  0&#.,  196.    Fonner 

a4jiidie8tioo.    Constrootion  of  wilL    Marriage. 
Britton  «.  Frink,  8  Bow.  Pr,,  108.   Beoorering  baok 

oorts.     Uability  of  attorney.     Sheriff  and  his 

dqraty. 
Bkeoka  «.  BaflUo  A  Niagara  Falls  B.  B.,  97  Bwh,, 

611,  naU.    Bailroad  Collision.    Plaintiff's  negll- 


Btovn  «.  Pentz,  11  M  T.  Ug,  Obt,^  94.    Party- 

waQs. 
Bodiak  «.   Collins,  Sdd.  Notm,  D0G,,  1852,  21. 

Jadgment  affirmed  for  want  of  bill  of  ezoep- 


Crfb  «.  Bertrand,  Bow,  App,  Oa»,,  224.    Vatne  of 

ftmign  goods,  in  trover,  measured  by  enstom- 

bouse  appndaal  here. 
OHfeotsr  «.  Gsrpenter,  4  Eaw,  /¥.,  189.    Order  ra- 

aatiBg  decree  of  divorce  not  appealable. 
Garpeater  «.  Haynes,  1  Ood4  J?.,  K,  S.,  414.   Beftisal 

of  referee  to  adjourn  not  reviewable  on  appeal. 
Ontar  e.  HamUton,  3M.  Note$,  April,  1854,  80. 

Agreemant  between  widow  and  executor.    I>e- 

dnetion  fbr  defioienoy  in  gooda  sold. 
Oaolar  t.  Finns,  S$UL  Bctet,  April,  1858,  44.    Col- 

Bsion  on  the  highway.    Plaintiff's  negligence. 
(Sdttenden  e.  Missionary  Society  of  Meth.  Epiao. 

Chareh,  8  Bm.  Pr.,  887.    What  is  final  decree, 

and  i^pealable  as  anch. 
Goataa,  Matter  of;  12  Bfw.  iV.,  844.    Proceedings 


5.  Clerk.  Powers,  duties,  and  liabilities  of. 
Oona.  </1846,  art.  6,  §  19  ;  Law$  </1847,  308,  ch. 
276,  §  16 ;  818,  ch.  277,  §§  7, 18 ;  841,  ch.  280, 
§72. 


against  absconding,  Ac,  debtors.  Bights  of  for- 
eign creditor.    Discharge  in  bankruptcy. 

Colie  e.  Brown,  1  Cbdi  B,,  B.  S.,  416.  Appeal  dis- 
missed for  want  of  statement  of  &ots,  or  bill  of 
exceptions. 

Oonant «.  Vedder,  4  Bow.  Pr. ,  141.  Terms  on  open- 
ing deikult. 

Oonley  «.  PaUner,  8  JSbw.  Pr.,  78.  Notioe  of  bail, 
on  writ  of  error,  must  state  additions  and  resi- 
dences of  sureties. 

Coons  e.  Chambers,  I  AibaiH^  Pr.,  165.  Time  of 
executing  undated  instrument,  a  question  of  fiwt 
Correspondence  prior  to  agreement.  Inadmissible 
to  explain  it. 

Crain  «.  Bowley,  4  Bow,  Pr.,  79.  Defiiult  in  Court 
of  Appeals.    Calendsr. 

Curtis  V.  jMiea,  8  Jhn.,  590;  6.  C,  more  fuUy  re- 
ported, Bow,  A^,  Ob».,  187.  Iden  of  bidlee  for 
hire.    Certsinty  in  pleading. 

Darrin  e.  Hatfield,  SOd,  Notm,  Dee,,  1852,  86.  Title 
under  foredosure.  Bights  of  fkther  of  infimt 
plaintiflb. 

Debenetti,  People  «e  r«l.  v.  Clerk  of  N.  Y.  Marine 
Ct.,  8  AhboM  Pr.,  809 ;  S.  C,  less  folly  reported, 
18  Bow,  Pr,,  260.  Appeal  from  N.  Y.  Marine 
Court  to  Common  Pleas. 

De  Peyster  «.  Winter,  4  Bow.  Pr,,  449.  Evidenoe 
in  action  for  money  received. 

Dexter  e.  Adams,  Bow,  App.  Oat,,  771.  Com- 
petenoy  of  witness.  Beliability  of  sheriff  for 
esoape. 

Dresser  e.  Brooks,  5  Bow.  Pr,,  75.  Service  of  no- 
tice of  justification,  by  mall.  Non-payment  of 
coats  on  dismissal  of  appeal. 

Duel  V.  Spenoe,  1  AhboUe  Br.,  287.  Usury.  Vari- 
ance between  pleading  and  proof.  MiBspplication 
of  note. 

Dunham  v.  Kicholson,  4  Bow,  Br.,  140.  Order 
sgalnst  answer  as  frivolous,  Ac,  not  appeal- 
able. 

Esgle  Fire  Co.  of  N.  Y. «.  Flanagan,  Bow,  App,  Oa»., 
808.    Usury.    Evidenoe  of  usury. 

Enos  e.  Thomas,  5  Eow.  Pr.,  859.  What  is  appesl- 
able  order. 

Ferguson  v.  Fergnson,  Sdi.  NoUt,  April,  1854,  77. 
New  trial,  when  granted. 

Ferguson  e.  Ferguson,  7  Bow.  Br.,  217.  Betum  on 
appeal. 

Fireman'a  Ins.  Co.  e.  Bay,  8  Bow.  Br.,  424.  Under- 
taking on  appeal. 

Fitch  e.  Livingston,  7  Eow,  Br.,  410.  Sufiioienoy  of 
bill  of  exceptions.    Amendment 

Fitch  «.  N.  Y.  <&  Erie  B.  B.,  Sdd,  Notu,  Jvif,  1858|. 
24.    What  errors  sre  grounds  of  appeaL 

Fraser  t.  Western,  8  Bow.  Br.,  885.  iurisdlotion  of 
Court  of  Appeals. 

Funck  e.  Merian,  Eow,  App.  Oat.,  659.  Carriera. 
Delivery  of  goods.    Payment  of  freight. 
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GflDanl  Providoni. 


6.  LUnary.    i;<ii0i  ^  1849. 480,  ch.  800. 

7.  Teznuk    Cbde  pfFro.y  §  18,  amended  Xoim  ^ 
1859,m,ch.  428J14. 

8.  Roles  imtiflt  be  pabUBhed.    Xam  ^1847, 
689,  ch.  470,  §  4. 


Oalev.  WeUa^T  AiP.iV^  191.  Coets  on  diemiHal 
ofa|»peeL 

Qeaiii  ^.TomykiDi^  1  OetUJL^K  A^  415.  Ovder 
granting,  reAuing,  vMating,  or  refttaiag  t»  TMmte 
A  proviuoHid  remedy,  not  ftppeal»fato. 

Gent «.  Mayor,  iSto.,  of  New  Tork.,  S$kLIMmy  Jftnl^ 
1854,  68.  Beliabflity  of  maaidpal  earinvation  fat 
negUgenee  cff  aevvaBti  of  etreet  eentnttton. 

eormiin,  People  §a6rekii.  Board  of  PoHee^  7  AikoM 
iV.,  87 ;  18  J5ibi9.  A*.,  115.  Beaoviag  nemiMni 
ofMeteeveatanpettee.    CettionueL 

Hflbted«.8peDoer,  AM.4ffk.ai*»,819.  Pawl  eon- 
tract  for  rooma  and  board.    Dedaratiottb 

Barrte  e.  Clark,  4  Bow,  JPr.,  78.  imedettitory  o^ 
der  of  reference  not  appealable. 

Harris  «.  ISi^^  SOd.  Notm,  i^,  185a,  86;  8.0,1 
Zie.  Um  Mti.,  148.  E^dewNS  aa  t»  abanoe  of 
witneaa.  Aoooont  of  aalea.  Prieea  at  a  foreign 
imrket. 

BaatingB  «.  UeKSsHj,  StUi  iTete,  M.,  1858^  19. 
Action  by  married  woman.  Transfer  of  promis- 
soiy  note.    Hosband  a  conpetent  witneaa. 

Hanghton  9.  Weaterrelt,  Sdd.  JMtt^  Dm.,  1868,  82. 
Aiiftignmflnt  authoriiing  sale  on  eredit,  void. 

Hazard  e.  MoFarUnd,  SeUL  Miet,  JffUy  1854)  76. 
Creditor'B  bill.    Convenion. 

Hazelton  «.  Wakeman,  8  jSh«.  Pn,  857.  Order 
opening  biddings  at  a  sale  on  foreeleanre,  not  ap* 
pealahle. 

Howland  e.  Ayers,  Bow.  App,  Oa».^  888.  Aaaign- 
ment  exeonted  againat  atUurnay. 

Hymann  e.  Ck>ok,  How,  Affi,  Ou,^  419.  Pnetioe  on 
writ  of  error.    When  replevin  will  He. 

Jamea  v.  Andrew,  Sdd,  NbU»^  Jhe,,  1858,  6 ;  S.  a. 
1  Zte^  Law  Maf,^  147.  Con8tniotio&  of  power  of 
sale  in  mortgage.    Obligation  of  oontracta. 

Jndson  e.  Hoagbion^  Bouk  App.  Oaa.^  401.  liabili- 
ty of  surety  on  an  adjournment-bond,  given  on 
adjournment  before  a  jastioe.    Evidence. 

Kanonse  t.  Martiii,  6  Mne.  Pr.,  240.  Older  at 
chambers,  when  reviewable  on  appeal. 

Ketchum  e.  Kiln,  SOcL  Bbteg,  Juiy,  1858,  66.  Evi- 
dence of  ownership  of  vessel.    Freight.    Setroff. 

LaUiette  «.  ^  Keoren,  7  Bow.  Pr.,  409.  Praetioe 
on  motion  to  dismiss  appeal. 

Latson  e.  Wallace,  9  Bow,  Pr,^  884.  Opening  de- 
fault. 

Lee  V,  Bennett,  Bow.  App,  Om.,  187.  Evidence  aa 
to  employment  of  newspaper  reporter ;  and  an- 
thorship  of  reports. 

livingston  e.  Miller,  7  Bow.  Pr.^  219.  Exertions 
may  be  ameiKled  before  detcarmination  of  ap- 
peal. 

Loomis  v%  Monroe,  How,  App,  Oat.,  28.  DistinetioB 
between  collateral  and  original  agreement. 

I^eb  e.  Welch,  .S^.  yotei,  Dm.^  1352, 18.  Eflfoct 
of  limitation  in  a  cognovit. 


9.  Qaonim.  Where  one  Judge  ia^diaqnali- 
fied, — e.  g^y  by  oanflapgnimtyi — aeyen  may 
hold  the  ooort^  and  four  may  dedde  a  motion 
for  reargoment  Ot  ^ApjpUl^  1860,  Oakley 
•.  ABptirwall,  Sir.  F.  (8  Gomgi,\  047. 


Maitin  «.  Wilaoot  8  Biw,  Pw^  195. 

may  be  struck  out  as  frivotouB,  wfae4. 
MoFarisn  «.  WalsoB,  4  Boiw,  Pr,^  118.    ItomitCitur 

not  proper  on  dJHmisstl  of  appeal. 
McEeon  e.  Graves,  Bow,  App,  Ou.^  845.    Action  in 

trespass  i#  9of»w,  when. 
McEnig^t  V,  Ohauncey,  Sild.  SoUa^  JprU^  1858,  8a 

Interest  allowed  where  money  might  have  been 

paid  into  court 
McHahan  e.  Harxiaon,  5  Bowi,  Pr.^  880.    A|ypeai 

before  costs  ascertained  and  Judgment-roil  ffled, 

premature. 
Mead  e.  Lawson^  Bow.  App.  Om^  88Ai    Otatnot 

for  a  conveyance.    Sufficiency  of  descriptioiki 
Meirill  «.  Tyler,  SM.  NUt*,  AfHl,  185^  47.    X^ 

tent  of  estoppel. 
Meyer  «.  Lent,  7  AhboM  Pr,^  280.    Jiidgtt 

examine  par^^  on  a  motion. 
Milla  V,  Thursby,  12  Bow,  Pr,y  417. 

flndings  of  ihot. 
Moak  9.  Foland«  8  J9^eio.  /f.,  84.    Jaatiee>a  finding 

on  disputed  question  of  fSu^t,  ooncloaive. 
Moehring  e.  Thayer,  ifow^  4^.  Ow.,  508.    Will  by 

marriied  woman. 
Moflatt  e.  Wood,  S$ld.  BotM^  Iko,,  1858,  14i.    Com- 

miasiea-merohant  cannot  deleffaiehiatniat.  Cost* 

version.    Waiving  the  tort 
Mooree.  Wtatenrelt,ia>d«i?.^jr.A,4l6.  Appea^ 

ftom  order  granting  new  trial* 
Mono  «.  Gloyea^  S$Uk  itbto,  J>tc.j  1858, 12.    ^aris- 

diction  to  enjoin  proceedings  at  law.    Uaniy. 
Munson  e.  Hegeman,  Sdd,  NoUe,  AprU,  1858,  96 

Competent  of  witneaa. 
N(»ihrup  e.  Cross,  Sdd.  Jhtm^  Mly,  1858,   16. 

Equitable  relief.    Parties. 
Oakley  «.  Aspinwall,  ^N.T.  Jaq,  Ob$,^  128.   Sflbct 

of  joint-debtor  judgment. 
Patridge  e.  Menok,  Bow.  App.  Om.,  647.    Pvoteo- 

tioB  of  trade^raarka. 
People  m  rd,  Debenetti  e.  Clerk  of  N.  Y.  Marine 

Coort,  8  AbMU'  Pr,,  889;  8. C, leaa  fUly  raport- 

ed,  18  Am0.  Pr.,  260.    Appeal  ftooa  N.  T.  Marine 

Court  to  Common  Pleas. 
People  a9f«2.  Gorman  «.  Bosrd  of  PoUoe,  7  ASbtM 

Pr,,  87 ;  16  Bow.  Pr.,  115.    Bemoval  of  mamber 

of  Metropolitau  Police. 
People  ei.  Thorns,  8  Arh  Or.,  266.     Evidaaoa  in 

proeeeution  for  forgery.    OonflMsions. 
People  «.  Williama,  8  Park,  Or,,  84.     Evidance  in 

prosecution  for  murder  by  poisoatng. 
Pettit  9,  King,  Sdd.  NoUb^  Btc,  1868,  88.     Da* 

fence  to  action  for  conversion.     Jeiader  of  ae- 

tiom. 
Piatt  «.  Cathell,  jETow.  App,  On,,  280;  8.  a,  leaa 

fully  reported,  8  D^n,,  604.    Execution  of  charter- 
party. 
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la  The  Mi  of  1847,  dedttiBg  that  six 
jfOdgM  ahall  eoostitate  a  q«onuDy  is  oonstdta- 
tfooftl.    lb. 

11.  J«d0a  who  deoldadlb^oanae  below. 
li  ifl  the  right  and  duty  of  a  jndee  of  the  Oonrt 
of  Ai^MW^w  to  tdce  fart  ia  th4  determiiuition 


F(Bt«  «.  Jones,  7  iSw.  iV.,  19d.    GoBto  on  mottca 

to  diniifls  sppeaL 
Beynolds  «.  Mynard,  .fibtp.  ^/>p.  (2ml.,  620.    Jwift- 

dietion  of  jnstioe.    Competency  of  witnesses. 
BototB  •.  JoncB,  JSbv.  ^/^.  Ou.,  SIS.    Prolixity  in 

■■«er.    Wtet  is  insoIrMMy. 
llwiiMrt  9,  9vXiw^£btLJfip.  On,,  6Q9.  SuObienioy 

ofdMlaralioii. 
SmokMB  Harbor  Bank  v.  SnrweU,  9  B»w.  Fr,,  95. 

Power  of  Court  of  Appeals  to  review  order  on  the 

pieaAnge. 

I  w.  Bamnrd,  S  Mw.  if.,  42S.    Fraotioe  on 

k«.Baeg0tt»eAif.iV.,4M.    Appesl  doee 

not  Ue  on  question  of  ooats  in  eqnily  oases, 
ahmnaa  e.  Wlixle,  JBow.  Jgp.  Ou^  39.    Inquiring 

into  consideration  of  promissoiy  note. 
Socom  0.  Voeher,  8  Sow.  /V.,  198.    Submission  to 

arbitration. 
toith«.irilgiit,l.iU0ilt'^r.,fie8.    Comphdntoa 

twaah  of  oaartract.   Pevtnemhip  between  meroan- 

tOeilnBe. 
fitoe  t.  Steere,  Sdd,  N»Ua,  Aprils  1868,  14.    Bati- 

fleition. 
Bnydun  9.  Holden,  Setd.  NoUb^  Oat,,  1868, 16.    Ju- 

risdidton  of  Supreme  Court.    Servioe  of  notice  of 


Ibatoher  e.  Ssak  of  State  of  New  York,  StUL  2Mm, 
Dm.,  1868,  SI.  Judgment  affirmed  in  want  of 
bin  of  exceptions. 
Thompsoo  e.  BnHooik,  16  Bow,  if.,  218.  Order 
strlkSng  the  costs  out  of  a  Jodgment,  not  appeal>- 
able. 
nana  eu  Cnmaer,  8M.  Ikfm,  Jkt.^  1868,   29. 

Sebooi  aet  enbttiMed  to  the  people,  held  void. 
Tompkins  ew  SouHce,  7  Bow,  Pr.,.  194.    Judgment 
■flbming  order  of  surrogate,  denying  motion  to 
^Bcontinue  accounting,  not  appealable. 
Viiiderheyden  «.  Mallary,  ZBow.  i¥.,  296.    Tenna 

of  opening  de&ohk 
VnOeiseBe.  FulUr,iem49.  a».^2eo.    Yore- 

eiaswe  ef  mortgege. 
Van  BeaaMlaer  e.  Cottrei,  Seld,  BaUiy  Z>«0.,  1862, 
88.    Liability  of  collector  of  taxes.    Begularity  of 
inessment. 
Wigener  v.  Beiley,  4  Bow,  P<r.,  196.    Order  rever^ 
■iaglBBal  deoree  at  smrogate,  in  a  proeeedlBg  fbr 
an  aeeounfc,  appeelable. 
Waterman  e.  Whitney,  7  Bow,  iV.,  407.     Defaok 

nlieTed  against,  when. 
WeDs  9.  Danforth,  1  OxU  £,,  Bi  5.,  416.    Payment 

of  judgment  does  not  bar  appeal. 
Wdk e.  Ditilbrth,  T  BifW.  iV.,  197.    Ttane  to  sppeid 
teCeatt  of  Appeals  rune  from  entry  of  order  for 
iiaal  judgment  below. 


ci  oaiiaev  broaght  up  for  reviow  from  a  subor- 
dinate oourti  of  which  be  wae  a  member,  and 
in  the  deoioon  of  -whioh,  in  the  co<nFt  below, 
he  took  part.  The  provieion  of  2  Rev.  Stat., 
275,  §  8^— pvohibiting  oppeUate  judges  from 
deciding  matters  determined  by  them  below, 
— ^was  abrogated  by  the  adoption  of  the  Con' 
stitntioa  of  1846.  Ot,  <^  Appwh,  1S47, 
Pieroe  u  Delamotar,  liT.  T.  (1  OomBt.),  17. 

12.  Sqiial  divlfllon.  Under  the  Code  of 
1849  ^  14),  the  court  may  order  a  jadgment 
of  affirmance  where  there  is  an  equal  diviuon 
of  ofiinian  among  the  Jnd^^ ;  and  &  rehearing 
wHL  not  be  ordered  after  affirmanoe,  on  the 
ground  of  such  dividon  cf  opinioB.  Ot.  rf 
AppMia,  1850)  Maeen  e.  Jones,  8  HT.  T.  (» 
OwM^X  W5;  S.  0.,  6  JHbw.  iV.,  118. 

13l  If  five  do  net  eencnr,  the  cause  moat  be 
once  rehsard.    Cbdi  ^  Pro.  (1851),  &  14. 

14i.  ChremdtBg  Ooovt  off  BmMML  That 
where  the  court  of  laet  resefrl  decided  thai!  aft 
ancieut  gtaliute  did  not  eziit  at  a  cerUdsa  period;, 
thus  eetaUkhittg  a  rule  of  property,  the  Ck>iirt 
of  Appealtt  will  not  ooweot  tbe  degision  on  4 
eaggestion  of  miatake*  Yan  Winkle  v^  Ooop 
atantine,  10  N.  Y.  (i^Md.\  40^ 

15.  Fncvdeata  Jud^nents  of  the  fihi- 
preme  Court  of  a  reoent  date^  vegavded  aa  fur- 
nishing no  precede  for  tbe  judgment  of  the 
Court  of  Appeals.  DooUttle  «.  Supervieore  of 
Broome,  18  Jf.  T.  (4  An^),  15i;  S.  C,  U 
Bow.  Fr.y  51SL 

16.  What  ia  to  b»  cteemad  a^ndffad. 
When  two  questions  are  presented  to  the 
court,  and  are  both  diacussed  by  the  eouna^ 
and  both  considered  aaad  detennined  in  the 
only  opinions  dellyeied  on  the  deeision,  tmi 
the  dettendnation  of  either  point  in  the  man- 
ner indicated  in  such  opinions  would  anthor- 
iae  the  judgment  pronounced  by  the  court,  the 
judges  conouning  in  the  judgment  mast  be 
preaomed  to  have  concurred  in  snoh  opiniona 


White  9.  Bullock,  16  Bow,  Fr,^  102.  ,  Apportion- 
ment of  executor's  commission, 

"Vnggins  V.  Tallmadge,  7  Bow.  iV.,  404.  Appeal  in 
Bttit  commenced  before  a  justice,  faivolvfaig  daim 
oftitiew 

Wilkin  e.  Pearce,  4  Bow.  Fr.y  26.  Diligence  in 
filing  note  of  issue  in  Court  of  Appeals. 

Wing  «.  Huntington,  SM.  BoUa,  Bte^  1868,  88. 
Beview  of  interlocutory  decree  of  reference  in  suit 
to  settle  partnership  accounts.    Parties. 

WooUen  IfonuflKsturingCo. «.  ']\>wttsend,  1  Ooii  J?., 
B.  A,  416.  Time  to  appeal  to  Court  of  Appeals 
mns  from  entry  of  decree. 
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upon  all  the  points  so  discussed,  unless  some 
dissent  is  expressed,  or  the  circnmst&noes  ne- 
<cessarily  lead  to  a  different  conclosion;  so 
that  the  decision  is  to  he  deemed  an  authority 
upon  hoth  questions  in  suhsequent  cases.  Ot. 
K^AppedU^  1851,  James  o.  Patten,  OiiT.  F.  (2 
SeU.\  9. 

17.  Where  the  Court  of  Appeals  reversed  a 
judgment,  and  ordered  a  new  trial,  a  minority 
of  the  court  ag;reeing  in  one  proposition  as  the 
conclusion  of  each,  though  some  based  their 
conclusions  upon  one  and  some  upon  other 
and  inharmonious  grounds,  neither  of  which 
was  sanctioned  by  a  nugority  of  the  court, — 
Heldy  that  the  court  below,  on  the  new  trial, 
were  bound  by  the  result,  without  regard  to 
the  grounds  of  the  decision.  N,  T.  Superior 
Ot.,  Bp.  71,  1862,  Oakley  «.  Aspinwall,  1 
Duer,  1 ;  S.  0.,  10  K  F.  Leg.  OU.,  79. 

1&  Want  of  JmiidiotioiL  Where  .the 
Court  of  Appeals,  without  passing  directly 
upon  any  objection  to  its  own  jurisdiction, 
have  reversed  a  judgment  of  the  Supreme 
Court,  that  question  remains  open  for  the  Su- 
preme Court  to  consider  before  carrying  into 
effect  the  judgment  of  reversal.  Supreme  Ot.^ 
1862,  People  v.  Clark,  1  Povrh  Or.^  860. 

19.  It  MM7M,  that  when  the  Court  of  Ap- 
peals has,  in  a  decision,  asserted  its  want  of 
jurisdiction  over  a  class  of  cases,  and  subse- 
quently, in  a  case  within  such,  class,  has  enter- 
tained jurisdiction,  the  Supreme  Court  may 
disregard  the  appellate  judgment  as  being 
beyond  the  jurisdiction  of  the  Court  of  Ap- 
peals, unless  there  had  been  a  professed  re- 
examination of  the  question,  and  the  former 
decision  was  recalled.    Ih, 

20.  Abatement.  Where  a  partyinPa  cause 
dies  after  the  return  is  filed  in  the  Court  of 
Appeals,  that  court,  by  virtue  of  its  jurisdic- 
tion over  the  cause,  has  the  power  to  allow 
his  representatives  to  be  substituted.  [4  Paige, 
418.]  Ot.  qf  Appeals^  1868,  Hastings  «.  Mo- 
Kinley,  8  ffoto.  Pr,,  176. 

21.  The  former  practice  of  the  Court  of 
Errors  governs  in  the  Court  of  Appeals,  where 
the  Code  and  the  rules  are  not  inconsist- 
ent   lb. 

22.  An  appeal  does  not  lie  to  the  Court  of 
Appeals  from  the  judgment  of  the  Supreme 
Court,  in  actions  commenced  in  a  court  of 
record,  on  discontinuance  in  a  justice's  court; 
and  where  the  record  does  not  show  that  Utie 
Action  was  originally  commenced  in  a  justice's 


court,  the  fact,  on  motion  to  dismiss  the  ap- 
peal, may  be  shown  by  affidavit.  Ot.  qfAj^ 
peaU,  1868,  Pugsley  «.  Kisselburgh,  10  iT.  Y, 
(6  Seld.),  420;  S.  C,  75(w.  iV.,  402.  But 
see  Appsal,  402,  408. 

23.  Appeals  before  ti&e  Code.  The  Code 
does  not  take  away  jurisdiction  to  hear  appeals 
brought  under  the  judiciary  act  Cft.  c/Ap- 
peaU,  1848,  Butler  «.  MiUer,  1 K  T.  (1  Obw*.), 
428;  S.  C,  8  5btr.  iV.,  889. 

24.  Insufficiency  of  evidence.  The  Court 
of  Appeals  proceed  according  to  the  facts  found 
by  the  court  or  referee,  and  will  not  regard  the 
objection  that  the  evidence  does  not  support 
the  finding.  The  appeal  to  it  is  upon  the  law 
only,  and  it  determines  the  law  only  after  all 
matters  of  &ct  are  determined  and  embraced 
in  a  proper  statement  or  finding.  Ot,  <^Ap^ 
peaU,  1869,  Cady  v.  Allen,  18  IT.  Y.  (^Smithy, 
678.    See,  also,  Afpbal,  X. 

25.  Service  of  case.  Bule  7  of  Hay  25, 
1849, — requiring  copies  of  the  case  to  be 
served  within  forty  days  after  the  appeal  is 
perfected, — ^applies  to  appeals  pending.  Ot, 
of  Appeals,  1860,  Dresser  o.  Brooks,  2  If.  F. 
(2  Oomst.\  669;  S.  C,  4  5<w.  Pr.,  207. 

26.  Calendar.  The  Court  of  Appeals  have 
control  of  their  own  calendar,  and  will  not 
grant  a  motion  on  default  which  would  have 
the  effect,  in  similar  cases,  to  derange  the 
whole  calendar.  Ot  ofAppeaU^  1849,  Grain 
V.  Bowley,  4  H<nB.  Pr.,  79. 

27.  Power  of  court  over  calendar  and  oider  of 
preference  of  causes.  Oode  of  Pro.,  §  IS,  as  amend- 
ed, Laws  </1868,  491,  ch.  806. 

28.  Motion  papers  must  be  entitled  in  the 
appellate  court,  notwithstanding  section  974 
of  the  Code,  declaring  that  the  title  of  an  ac- 
tion shall  not  be  changed  on  appeal.  Ot.  qf 
AppedUy  1848,  Clickman  o.  Clickman,  1 N'.  F. 
(1  0<mMt.\  611 ;  S.  C,  8  JKw.  Pr.,  866. 

29.  Striking  out  papeis.  When  an  order 
which  the  Court  of  Appeals  have  not  jurisdio* 
tion  to  review,  and  the  papers  on  which  the 
application  for  it  was  founded,  are  incorpo- 
rated into  the  appeal-book,  they  will  be  struck 
out  by  the  Court  of  Appeals  on  motion.  Ot, 
ofAppedU,  1867,  Smith  «.  Grant,  16  N.  F.  (1 
Smith),  690. 

30.  Assignment  of  errors  must  be  filed 
before  it  is  served.  [Bule  4.]  Ot.  of  Appeal 
1848,  Lyme  f».  Ward,  1 N.  F.  (1  Oamet!),  681 ; 
S.  C,  euJb  nom.^  Syme  f>.  Ward,  8  iJw.  Pr^ 
842 ;  S.  C,  7  K  Y.  Leg.  Ohe^  10. 
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3L  Remtttitar.  Where  jadgment  is  re- 
tened  by  defanlt  for  not  joining  in  error,  the 
remittitnr  should  not  be  sent  to  the  court 
below  nntil  ten  days  haye  elapsed.  [Role 
SO.]  lb. 

3Z  After  a  return  has  been  filed,  if  any 
Older  is  made  by  the  Oonrt  of  Appeals  which 
disposes  of  the  entire  appeal,  it  is  proper  to 
lend  down  a  remittitur,  although  the  order 
SMj  not  he  on  the  merits.  Ot.  of  Appeals^ 
18601,  Dresser  «.  Brooks,  2  K  T.  (2  C(m»t\ 
569;  8.  0.,4^<no.  Pr.,  207. 

33.  The  Court  of  Appeals  loses  jurisdiction 
of  a  cause  when  the  remittitur  is  actually  filed 
with  the  clerk  of  the  court  below ;  and  after 
that,  cannot  •pen  a  default.  Ot,  of  AppeaU^ 
184a,Mariin  9.  Wilson,  1 N,  F.  (1  Oonut.\  240 ; 
Frazer  e.  Western,  8  H&u>.  JPr,^  285 ;  1864,  Lat- 
80D  V.  Wallace,  9  Jd,  884. 

31  Until  the  remittitur  has  been  filed  in 
tlw  court  below,  the  Oourt  of  Appeals  does  not 
loM  jurisdiction.  Ot.  qfAppeaU^  1848,  Burkle 
ulnoe,  1  ^.  F. a  0<m8t,)y 289;  8.  0.,9How. 
Pr^  286. 

38L  The  object  of  Bule  17  (2  Oomtt,  576) 
9  to  give  the  appellant  time  to  make  the  ap- 
]£eation  before  the  filing  of  the  remittitur.  If 
ba  does  not  do  so,  the  court  has  no  control  of 
the  canse.  Ot.  qf  AppeaU^  1854,  Latson  v. 
Wallace,  9  ffofs.  Fr.,  884. 

36l  After  dismissal  of  an  appeal  for  want  of 
a  ntun,  the  appellant  moved  to  vacate  the 
order  dismissing  it.  He  showed  that  after 
be  was  served  with  the  uotice  that  he  was 
nepmA  to  cause  the  proper  return  to  be  filed 
witiiin  ten  days,  he,  two  or  three  times,  re- 
qsMted  the  cleric  of  the  Supreme  Oourt  to 
make  out  and  transmit  the  return. 

SMy  not  a  sufficient  excuse.  Had  he  in- 
fomed  the  olerk  of  the  time  whra  the  return 
was  required  to  be  filed,  paid  him  his  fees,  and 
received  his  promise  to  file  the  return  in  time, 
he  night  them  have  been  deemed  to  have  used 
dae  diligence,  and  should  not  be  pr^udiced 
by  the  derk's  failure  to  do  what  he  had  un- 
dertakeu  on  the  appellant's  behalf.  To  excuse 
sQoh  defiiult,  imless  the  right  of  appeal  would 
be  lost  by  retaining  the  default,  a  clear  case  of 
diligence,  or  some  accident  or  unforeseen  state 
of  things  must  be  shown,  which  has  pre- 
sented the  appellant  from  procuring  either  the 
return  or  an  extension  of  time.  Ot.  of  Ap- 
peak,  1858,  8poore  «.  Fannan,  16  IT.  F.  (2 
Smith),  620. 


As  to  Amendment  of  order  after  remittitnr 
filed,  see  Amsndment,  92. 

37.  After  retom  to  a  writ  of  error  in  a 
capital  case,  and  when  the  cause  was  before 
the  Oourt  of  Appeals,  the  defendant  discover- 
ed new  evidence,  which  his  counsel  proposed 
to  submit  ttpon  affidavit  as  ground  for  a  new 
trial. 

ffeldy  that  the  Oourt  of  Appeals  possessed 
no  jurisdiction  to  hear  a  motion  for  a  new 
trial.  Ot.  ofAppeaUy  1858,  Oancemi  v.  Peo- 
ple, 16  ir.  Y.  (2  Smith),  501,  508,  noU. 

As  to  Appealii  see  Appeal. 
Oonsult,  also,  Ooxtbt;  Oottbt  of  Ebbobs; 
JuDex;  JuBiBDionoK. 


COURTS  OF  COMBCON  PXiBAa 

I.  Coiof  ON  Plsab  oy  thb  Qm  and  Oouhtt 

OY  Nkw  Yosk. 
XL  CouBTT  OovBTB  OY  Common  Plbab. 

L  GoKMON  Plsas  of  the  Cixt  and 
County  op  Njcw  Yosbu 

1.  JoiiBdiotion,  prescribed,  and  terms,  Ac., 
legolated.  Oxfa  i^  Fro,,  §§  88,  427 ;  Xdm  ii 
1847,  641,  eh.  470,  6  21 ;  I861,  958,  ch.  518 ; 
1864,  464,  ch.  198,  §  6 ;  1845,  260,  oh.  229.0 

2.  Kav  gnmt  application  of  a  person  reading 
wltiiin  the  coontv  for  a  change  of  name.  Lam 
</1860,  125,  ch.  80. 

3.  To  enable  a  non-resident  plaintiff  to 
maintain  an  action  in  the  N.  Y.  Oommon 
Pleas  against  a  foreign  corporation,  it  must 
appear  either,  1.  That  the  action  is  upon  a 
oontract«made,  executed,  or  delivered  in  this 
State ;  or,  2.  That  the  cause  of  action  arose  in 
this  State;  or,  8.  That  the  subject  of  the  ac- 
tion is  situated  in  this  State.  [Oode  of  Pro., 
K  88,  427.]  K  F.  Oom.  Fl,  Harriott  e.  New 
Jersey  R.  R.  Oo.,  8  AUoUi'  Pr.,  284. 

4.  The  defendant  does  not,  by  appearing  and 
answering,  waive  the  objection  that  none  of 
such  grounds  of  jurisdiction  exist.    Ih. 

5.  Under  the  Oode  of  1848,  the  N.  Y.  Oom- 
mon Pleas  had  no  jurisdiction  of  an  action 
against  a  foreign  corporation,  lif.  F.  Oom.  PI., 
gj^.  T.  (1849?)  Oasee.  Ohio  Ins.  Oo.,  ^OodeR,  82. 

a  The  N.  Y.  Oommon  Pleas  has  jurisdio- 

*  Bee  an  elaborate  history  of  this  oonrt,  by  Hon. 
Cbablis  p.  Balt,  First  Judge,  prefixed  to  IJK  i>. 
SmithU  Jt. 


STO 


COURTS  OF  COMMON  PLEAS. 


Ootmtj  Oofortiof  CoBiiiioii  Pleas. 


tlon  of  all  actions  against  lite  corporation  of 
the  city  of  New  Yoric,  opon  any  cause  of  ac- 
tion whaterer,  whether  it  be  of  a  legal  or 
equitable  natore.  [6  Seld.,  2(S8.]  80  hsldy  in 
an  action  to  restrain  the  enforcement  of  an 
ordinance  of  the  corporation,  upon  the  ground 
that  it  was  passed  in  Tiolation  of  an  agree- 
ment entered  into  by  the  corporation  with 
parties  affected  by  the  ordinance,  and  also  that 
it  was  m^al  and  unauthorized  by  law.  JT.  71 
Com.  PI,  Sp.  r.,  1659,  N.  T.  &  Harlem  R.  R. 
Co.  V,  Mayor,  &c.,  of  N.  Y.,  1  Silt,  562. 

7.  In  an  action  in  the  N.  Y.  Common  Pleas 
against  several  defendants  in  which  a  several 
Judgment  may  be  rendered, — e,  g,,  an  action 
for  assault  and  battery, — a  defendant  who  has 
alone  been  served,  is  not  entitled  to  have  the 
suit  discontinued  as  to  the  other  defendants, 
upon  the  ground  that  they  are  not  residents  of 
the  county,  and  have  not  been  served  with  pro- 
cess therain.  The  eovrt  acquires  Jariediotion 
of  such  of  the  defendants  as  are  served  with 
process,  and  the  plamtlff  may  proceed  to  judg- 
ment against  them,  though  he  may  have  united 
In  his  action  other  defendants;  and  it  does 
not  lie  wiiii  the  parties  served,  to  object  that 
others  have  been  united  with  them,  and  to 
ask  for  a  discontinuanoe  of  the  suit  as  to  sooh 
others.  K  T.  Oom.  PI,  1858,  McEenzie  v, 
Hackstaf^  2  K  D.  Smith,  75. 

8.  Divorce.  The  N.  Y.  Common  Pleas  has 
not,  by  virtue  of  its  jurisdiction  <^  divorce 
suits,  power  to  award  the  custody  of  the  diil- 
dren  pending  such  a  suit.  Supreme  Ot^  Sp, 
7!  (1851  ?),  Matter  of  De  Angelis,  1  Code  R, 
IT,  S.,  349. 

a  Appfiala  Seetion  866  of  the  Qode— re- 
quiring judgment  on  appeals  from  t\U  liCarine 
and  justioes'  courts  to  be  given  according  to 
the  justice  of  the  otwe  was  intended  to  give 
this  court  power  to  review  the  proceiedinga  of 
the  courts  below,  as  to  both  law  and  the  &ot; 
but  the  court  will  not  interfere  with  a  verdict 
on  the  facts,  unless  it  is  against  the  clear 
weight  of  evidence.  Ni  T.  Oom.  PI,  1850, 
Heim  v.  Wolf,  1  £.  D.  Smith,  70. 

JUO.  In  the  N.  Y.  Common  Pleas,  an  order 
granting  permission  to  amend  the  complaint 
-upon  condition  that  defiendant  be  paid  his 
costs,  since  the  service  of  answer,  cannot  be 
appealed  from  as  to  the  condition  respecting 
costs,  without  a  certificate  of  the  judge,  ui^der 
role  of  March  22, 1851.  IT.  Y.  Oom,  PI,  1855, 
Smith  «.  Dodd,  4  E.  R  Smith,  643. 


11.  An  order  which  is  appealable  under 
section  849  of  the  Code,  is  not  within  the  rul% 
K  F.  Com.  PI,  1862,  Mathews  v,  Jones,  1  JS. 
D.  Smil^,  429. 

12.  Applications  for  leave  to  amend  being 
addressed  to  the  discretion  of  the  court,  no 
appeal  can  be  taken  from  the  order  made 
thereon,  unless  the  certificate  of  the  presiding 
judge  at  special  term  is  procured,  as  provided 
by  rule  of  this  court  of  March  22,  1861.  K. 
r.  Com,  PL,  1858,  Hatfield  0.  Secor,  1  Stlt, 
53^. 

13.  The  grounds  of  this  rule  stated.  Perry 
«.  Moore,  2  B.  D.  Smithy  82. 

14.  PreoedentB.  That  the  N.  Y.  Common 
Pleas  treat  as  of  binding  authority,  deosions  of 
the  Supreme  Court  made  when  tiuit  court  was 
the  appellate  court  of  the  former.  Fpdike  9. 
Campbell,  4  B.  D.  Smith,  570. 

15.  After  reversal,  by  the  Supreme  Court, 
of  a  judgment  of  the  Common  Pleas,  the  latter 
court  was  made  by  law  co-ordinate  wHh  the 
former.  Held,  that  in  determining  the  cause 
on  the  second  trial,  they  should  still  be  gov- 
erned by  the  decision  of  the  former,  if.  F. 
Oom.  PI,  1852,  White  t.  Chouteau,  1  E.  2>. 
Smith,  498. 

le.  Co0tL  By  the  Code,  ail. distinction 
which  existed  between  tills  court  and  tbe  Sn- 
preme  Court,  in  the  rate  of  costs,  is  abolished. 
K  Y,  Com,  PI,,  Sp,  T,,  1852,  Smith  «.  Eeeler, 
8  EwD.  Pr.,  55. 

17.  Clerk.    Xoim  o/1864,  464,  eh.  198. 

As  to  the  AppeUote  Juriadiotioa  of  tlM 
New  York  Common  Pleas,  see  J^rasooas^ 
C0UBX8,  and  titles  there  referred  to. 

18.  Any  prooeeiilngi  oooHnenced  before 
one  judge  may  be  continued  before  anodier. 
[LawB  of  1840,  222.]  K  Y.  Com,  PL,  1864, 
Kelly  f>,  McCormick,  ^  E.  B,  Smit^  508. 

n.  County  Ooukis  of  Coiof  ok  FlBAa. 

19.  Inferior.  The  Common  Pleas  are  infe- 
rior courts,  and  a  mandamus  will  lie  to  that 
court  to  restore  an  attorney  to  his  office  who 
was  improperly  removed.  Supreme  Ct,,  1799, 
People  V,  Delaware  C.  P.,  1  Johm.  Oae,,  181. 

20.  Courts  of  Common  Pleas  are  creatures 
of  statute,  and  in  every  sense  inferior  courts, 
and  cannot  grant  a  writ  of  error  coram  nobie, 
[14  Johns.,  417.]  Supreme  Ct,  1822,  People 
9.  Oneida  C.  P.,  20  Johns,,  22. 

21.  Jturiidiotion.    The  Courts  of  Common 
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Pleas  are  ooarCs  of  general  jmisdiotion,  and 
the  record  of  their  judgment  is  not  void  be- 
ciDSQ  it  does  not  show  that  jniisdiction  of  the 
perBon  was  acquired.  Supreme  Ot.j  1887,  Poot 
V.  Sterens,  17  Wend,^  488 ;  1889,  Hart «.  Seizas, 
91  Id^  40. 

21  OowtB  of  Commoik  Pleas  have  not  Juris- 
dictum  of  writs  of  right  JShipreme  Ot,y  ISSOf 
People  «.  New  Tork  0.  P.,  4  Wend.,  216. 

23L  The  Oonrts  of  Oommon  Pleas  have  the 
fluoe  jorisdiction  over  errors  in  fact  in  pro- 
eeedings  in  justices'  courts,  which,  prior  to  the 
BetiMd  flIalHiM,  was  vasted  in  tbeteyreme 
Goort.  Ontario  Com.  PI  (18461),  AzteU  «. 
Ptoburt,  S  JSr.  r.  Leg.  Obe.,  289. 

ai  Gtanrloo.  A  dechuration  in  a  Ooort  of 
Common  Pleas,  by  which  soit  is  intended  to 
be  commenced,  cannot  be  served  oat  of  the 
conoty.    Sfipreme  Gt.,  1888,  Green  «.  Oneida 

29.  Bat  if  a  defendant  so  served  moves  in 
te  eanse,— A  ^.,  for  seenrity  for  costs,— 4he 
eenit  gains  jarisdiotion.  Supreme  Ot,,  1886, 
Sqma  9.  Broome  0.  P.,  10  Wend,,  600. 

sa  Under  Hie  act  of  1844  <Zm9  ef\h^ 
fifi,  {  0),  soits  were  «irthorfased  to  be  brought 
in  Coorts  of  Oommon  Pleas,  by  capiaa,  against 
Jobt-dflbtors,  althoogfa  one  of  them  resided 
oQt  of  liie  oonntj  and  was  not  served.  Ot,  ef 
AfpettU,  1 849,  Daidete  «.  Patterson,  8  if.  T.  (8 
Cemet.),  47. 

27.  Aetloii  on  rooogniasBoe.  Ifhere  an 
iotioQ  was  brooght  in  the  Supreme  Court 
vpoB  a  reoogniisance  forfeited  in  the  Qeneral 
fienioBs,  no  special  reason  for  bringing  it  in 
tfce  Supreme  Ooort  appearing,— JTi^  that  the 
prooeedSngB  shouM  be  set  aside,  for  tiie  action 
ooghk  to  bave  been  brought  in  the  Oommon 
Rets  of  die  county,  which  had  ezdofli  ve  equi- 
table Jmisdiotion  to  remit  or  discharge  the 
noegBizance.  p  Bev.  Stat,  486,  ^  87-41.] 
Supreme  Ct,  1846,  People  f.  ^a^man,  1 
^.,682. 

2ft  IMbnlt  Courts  of  Oommon  Reaa  may 
set  aade  a  regular  judgment  by  de&ult.  Su' 
frene  Ot^  1800,  Delancey  v,  BrowneH,  4 
Mw^  186. 

29.  Juflilow'  Judgments  Courts  of  Oom- 
mea  Pleas  cannot  inquire  into  the  regularity 
or  fidmees  of  justices'  judgments  of  which 
traosoripts  are  filed.  Supreme  Ot,  1828,  Peo- 
ple «.  Washington  0.  P.,  1  Wend.,  79. 

aa  SToanit.  A  Court  of  Oommon  Pleas 
^  A  right  to  direct  a  plaintiff  to  be  nonsuited. 


when,  in  their  judgment,  the  testimony  offered 
by  him  is  not  suiBoient  to  maintain  the  action. 
Supreme  Ct.,  1816,  Pratt  v.  Hull,*  18  Johns,, 
884. 

.  31.  New  trial  Under  2  Rev.  L.  of  1818,^ 
providing  that  a  new  trial  riiall  not  be  granted 
unless  one  of  l^e  judges,  present  and  concur- 
ring, is  a  counsellor-at-law, — ^it  is  oonourrenoe  . 
on  the  motion,  not  on  the  trial,  tiiat  is  required. 
Supreme  Ct.,  1826,  JSxp.  Ward,  6  Cote.,  20. 

32.  The  Courts  of  Oommon  Pleas  may,  in 
their  discretion,  set  aside  verdicts  or  reports 
as  against  evidence.  Supreme  Ot.,  1824,  JBgp. 
Bassett,  2  Cbw.,  468. 

33.  Certificate.  A  side  judge  of  the  Court 
of  Conmion  Pleas,  if  present  at  the  trial,  has 
authority  to  give  a  certificate,  under  the  act 
of  1886,  to  carry  the  case  to  the  Supreme 
Court,  where  the  ^rst  judge  is  a  party  to  the 
suit,  ilthough  he  is  in  the  county  at  the  time 
the  certificate  is  given,  and  was  present  at  the 
trial  Supreme  Ct,  Sp,  T,,  1846,  Thompson 
«.  Smith,  1  Ebw,  Pr.,  219 ;  and  see  1  Id.  68. 

34.  Procedfloda  Hie  court  lias  no  juria- 
^ction  of  a  cause  removed  from  it  Into  the 
Supreme  CouFt,  until  after  procedendo  filed. 
Supreme  Ct.,  1^24,  Smith  v,  Putnam  0.  P.^  S 
C5w.,«7. 

35.  SlieMaTOifaCofart  of  Albany,  i^MmM^ 
is  not  a  Court  of  Common  Pleas.  McMroy  e. 
l^oins,  18  Johns.,  121. 


COURT  OF  ERRORa 

1.  OatlL  Senators  are  members  of  the 
court  by  virtue  of  tiie  senatorial  office,  ai^  a 
new  oatih  is  not  required.  Ct.  qf  Errors,  1829, 
2  Wend.,  209. 

2.  niepresidmitofthaBeoatehasaright, 
equally  with  the  other  members  of  the  court, 
to  express  his  opinion  and  vote  on  any  ques- 
tion. Ct,  of  Errors,  1829,  Matter  of  Lieut- 
GK>vemor,  2  Wend,,  218 ;  Anon.,  8  Cow,,  761; 
and  see  Bank  of  ITtica  «.  Wagar,  Id,,  898. 

3.  Judge  who  triad  the  cause  below.  A 
member  of  the  court  has  a  right  to  participate 
in  the  decision  of  an  appeal  in  a  cause  tried 
before  him  as  circuit  judge.  The  right  is 
given  by  tiie  Constitution,  and  the  provision 


*  Approved,  Ot,  ofApptaky  1851,  Labar  t.'K(qpliii, 

4iir.7;(4awM^.),M7. 
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Ctonrt  cf  Sxron. 


Ooortof  Lni 


of  2  Rev.  Stat.,  275, — ^prohibiting  a  Judge  from 
deciding  on  an  appeal  from  his  own  decision, 
— if  applicable  to  such  a  case,  is  void.  OU  of 
Brron^  1880,  Matter  of  Oirouit  Judge,  6  Wend,^ 
158. 

4.  Quorum.  Nineteen  members  of  the 
Oonrt  for  the  Oorrection  of  Errors  constitute 
a  quorum,  and  ten  members  can  decide  a 
cause,  provided  nineteen  be  present  at  the 
decision,  though  the  nine  do  not  vote,  or  even 
had  not  heard  the  argument  CU  of  Errors^ 
1880,  McFarland  «.  Orary,  6  Wend.,  297. 

5.  Wliere  the  court  Is  equally  di'vided, 
the  judgment  of  the  court  below  stands  af- 
firmed, though  such  an  affirmance  does  not 
settle  the  law  in  the  Court  of  Errors,  except 
in  the  particular  cause  in  which  it  is  made. 
[Cruise  on  F.,  118;  2  Tidd.,  1286;  1  Show., 
46 ;  1  Hud.  h  B.,  725 ;  11  Wheat,  59.]  Ct,  of 
BrTor$y  1880,  Bridge  «.  Johnson,  5  Wend.,  842. 

6:  Rehearing.  The  court  has  no  legal  right 
to  grant  a  rehearing  upon  a  writ  of  error  after 
the  final  judgment  has  been  pronounced,  set- 
tled, and  entered,  even  though  it  was  ren- 
dered upon  an  equal  division  of  its  members ; 
though,  it  ^eems,  argument  may  be  had  as  to 
the  frame  and  provisions  of  the  judgment  at 
any  time  before  the  judgment  is  setticd.  Ot. 
i^EnoT^  1840,  People  «.  Mayor  of  N.  Y.,  25 
Wtnd,,  252. 

7.  ZMvolouB  appeaL  A  motion  to  bring 
on,  out  of  its  order,  the  argument  of  an  appeal, 
as  frivolous,  will  not  be  entertained.  Ct.  of 
Brron,  1842,  Dey  «.  Walton,  2  Hill,  408 ; 
1848,  Rogers  tj.  Hosack,  5  Id,  521. 

8.  CounseL  A  circuit  judge  cannot  appear 
as  counsel  in  the  court  Qt.  ofErron,  1828, 
Seymour  «.  Ellison,  2  Cow,,  18. 

9.  XSngagement  of  couoBel  in  another  court 
is  not  sufficient  ground  for  putting  off  argu- 
ment Ct  cfErrorn,  1822,  Starr  v,  Benedict, 
19JbA7u.,  455. 

10.  Stlpulatione.  That  in  the  Court  of 
Errors,  verbal  stipulations  are  binding.  Cham- 
berlain V.  Fitch,  2  (7(?ic.,  248. 

11.  DeoiaioDs.  From  the  great  number  of 
judges  of  which  the  court  is  constituted,  the 
number  of  opinions  which  are  sometimes  de- 
livered, and  the  diversity  of  reasons  which 
they  contain;  and  from  the  fact  that  most  of 
the  members  usually  vote  for  affirmance  or 
reversal  without  assigning  any  reason,  it  must 
occasionally  happen  that  no  one  can  say  what 
particular  question  of  law  was  decided.    Sur 


preme  Ct.,  1846,  Supervisors  of  Onondaga  o. 
Briggs,  2  Den,,  26. 

12.  Damages.  The  court  has  power  .to 
award  to  the  respondent  damages  for  the  de- 
layVsaused  by  the  appeal.  Ot,  of  Errors,  1888, 
Boyd  V.  Brisban,  11  Wend.,  529. 

As  to  the  Appellate  jurlsdiotloa  a(  the 
court,  see  Appbal,  II. ;  and  Constztutionai, 
Law,  251. 


OOUHTOP 


Organisation  and  powers.  Cbnit.^  1846,  art. 
6,  U;  2Ra>.SUU.,lU;  Lawt  qf  lSi7,  Z19.  €h, 
280,Hl-8;  same  Stat,  2  JSor.  /SW.,  5  ed.,  267. 
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1.  If  the  Court  of  Oyer  and  Terminer  is  not 
organized  on  the  first  day,  by  reason  of  the 
absence  of  the  county  judges,  it  cannot  be  ad- 
journed over  by  the  circuit  judge  so  as  to  pro- 
ceed on  a  subsequent  day.  J9uprem$0t.,19SA^ 
People  «.  Bradwell,  2  Oow.,  445. 

2.  Reprieve.  The  power  of  the  Oyer  and 
Terminer  to  reprieve  a  prisoner,  after  sentence 
on  a  capital  conviction,  disoossed.  Miller's 
Case,  9  Ootd.,  780. 

3.  Orffmlimtton.  Under  the  Conatitntiou 
of  1822,  and  the  act  of  1828  (211,  §  9X  the 
Courts  of  Oyer  and  Terminer  of  this  State, 
unlike  those  in  England,  are,  in  each  connty, 
permanent  and  continuous  courts;  so  that 
each  session  is  a  mere  term  of  the  Oyer  and 
Terminer  for  the  county.  Ot,  nf  App^aig, 
1860,  Appo  V.  People,  20  .y.  F.  (j^  Smith),  581. 

4.  The  associate  judge  of  the  Common  Pleas 
of  the  city  of  New  York,  in  coigunction  with 
two  aldermen,  may  hold  the  Oyer  and  Termi- 
ner. Supreme  Ot.,  1889,  People  v.  White,  2SI 
Wend.,  167.  8ee,  however,  this  question  dis- 
cussed on  error,  8.  C,  24  Id,  520. 

5.  Judges  of  grade  and  number  sufficient 
to  constitute  a  legal  tribunal,  must  be  present 
throughout  a  trial,  but  a  judge  may  go  away, 
leaving  the  trial  to  be  finished  by  the  others, 
if  such  others  are  of  sufficient  grade  and  num- 
ber,   lb. 

6.  Courts  of  Oyer  and  Terminer,  appointnient, 
sittiiigB,  &o.     8  Sof.  StaL,  6  ed.,  294-^00,  1042. 

§48. 
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7.  Vew  tilaL  iToturts  of  Oyer  and  Tenfii- 
oer  hETO  power  to  grant  new  trials  in  cases  of 
oonTiotion  upon  insufficient  evidence,  or  where 
TerdictB  have  been  rendered  against  eTidenoe. 
p  W«d^  M;  1  Park.  Or.,  «36.]  8o  IM,  on 
BB  iofietment  for  perjnry.  Oyef  A  T.,  ISCT, 
People  0.  Qoodrich,  8  Fork,  Or.^  518. 

ft  Sadi  power  ongbt  not  to  be  exercised, 
except  in  oases  where  it  was  the  duty  of  the 
coort  to  advise  the  Jnry  to  acquit  the  defend- 
.tat,  or  to  inform  them  that  it  was  unsafe  to 
eonTiet  upon  the  evidence  before  them.    Ih, 

9.  A  Obnrt  of  Oyer  and  Terminer  has  no 
power,  by  the  common  law,  to  grant  new 
trials  upon  the  merits,  after  conviction  in  a 
capital  ease.*  [6  T.  R.,  626;  Ohitt.  Or.  L., 
531]  61  i^  AppeaUt  1880,  Appo  «.  People, 
30  K  Yl  (8  JShdthy,  681.  To  the  same  effect 
w»e,  Supreme  Ct,  17M,  People  «.  Townsend, 
I  Mm.  Oas.,  104;  6.  0.,  Chi  S  0,  Ou^  78 ; 
6ea.  iSte.,  1818,  Noah's  Oase,  8  Oity  JBt. 
ISk.,  18 ;  Shqfremt  Ot.^  1883,  People  t,  Obm- 
tak,  8  Wend.,  640 ;  1847,  People  e.  Dutchess 
0.  &  T.,  $  JBiif*.,  882.  To  the  contrary  were, 
Sapreme  (71,  1880,  People  o.  Stone,  6  iT^mi., 
39;  1862,  People  «.  Bessions  of  Wayne,  1  Farh. 
Or.,  S89 ;  Oyer  S  71,  1864,  People  v.  Morri- 
Hffl,  1  /i,  826.  Followed,  1867,  People  e. 
Goodrich,  8  Id,,  618;  and  see  People  «.  fiar- 
tnni,  t  Abbott^  IV.,  182 ;  S,  0.,  17  ffeto. 
iV.,86. 

Ul  »i<»-iim«>g  oattSM.  The  Oyer  and  T6r- 
onaer  may,  in  their  discretion,  remit  back  to 
the  General  Sessions,  an  indictment  found  in 
^  iiMitfin,  ead  -Mttioved  by  <rtider  of  a  •oir- 
eoit  Judge.  [2  ItePr.  fitat,  182,  $  80.]  Supreme 
CL,  1848,  People  e.  New  York  Gen.  Sees.,  8 
Beek^lU. 

U.  The  Of  «r  and  Termiiier  has  power  to 
noeif^  badk  from  liie  -Generd  Sessions,  and 
tiy,  indictments  found  in  the  Oyer  and  Ter- 
niaar  and  Mnt  to  the  Genend  Sessions.  [2 
Bev.  Stst,  208,  §  7.]  Sitpreme  (H.,  1888, 
Pao^  f.  Gay,  10  Wm^,  609. 

12.  Oyer  and  Terminer  in  New  York  city, 
■»!  iiqan  tecBctmsnta  to  General  8ea$lons.  Lmn 
^185(1,  818,  eh,  887. 

13.  Place  of  trial  Courts  of  Oyer  and  Ter 
Bilner  Tested  with  power  to  change  place  of  trial. 
I«n  ^1869, 1074,  di.  462/1  8. 


*  The  Amcrioaa  osiwe  on  this  qaestion  are  re- 
hired in  People  t.  MorriBon,  1  Birh  Or.,  685, 
vWe  Raxbb,  J.,  states  that  the  power  is  generally 
vuMjsfaed  or  conceded,  in  the  ooarts  of  the  other 
Steles  sod  in  the  Fedenl  ooarts. 
You  U.— 18 


14.  Clerka.    2Beo.atat,,  207,  §44. 

In  dty  of  19ew  York,  ZdiM  (^  1847, 428,  ch.  807. 
Besidence  of  clerks.    \Beo.8UA.,  102, 1 15. 

15.  Compeosation.  The  olerk  of  the  Oyer 
and  Terminer  and  General  Sessions,  is  not  en- 
titled to  compensation  from  the  county  for 
services  rendered  to  the  puhlla  Supreme  Ot., 
1824,  Malloiy  e.  Supervisors  of  Oortland,  2 
Oho.,  681. 

16b  But  he  is  entitled  to  compensation  for 
engrossing  the  minutes  of  these  courts,  which 
he  had  before  officially  taken,  it  being  for  the 
benefit  o^  and  necessary  for,  the  county.  [18 
Johns.,  242.]  Supreme  Ot^  1824^  Doubleday 
e.  Supervisors  of  Broome,  2  (Jew.,  588. 


couRTa  OF  8Bsaxona 

I.   GimSRAL  StSBIOlTB. 
n.  SfSOIAL  SESSIONS. 

in.  Gknksal  Ajn>  Spboial  Sbssionb  vs  Nsw 

YoBK  Otn. 
IT.  OotnsTS  09  SxBsioim  (trKDsn  thb  Oonbti- 

TtmoN  OP  1846). 

I.  QsMJOLAIj  SsstfzoM. 

1.  New  tdal.  The  General  Sessions  is  a 
court  of  inferior  Jurisdiction,  and  cannot  award 
a  new  trial  on  the  merits.  Sm^eme  Ot,,  1799, 
People  e.  Sessions  of  Ohenango,  1  Johne.  (Xu., 
179. 

IL  But  it  has  power  to  set  aside  a  verdict 
for  irregularity.  Supreme  Ot.,  1884,  Gay  e. 
Monroe  Gen.  Sees.,  12  Wend.,  272. 

3.  Imptifloniiiaiit  for  lilia.  Since  «  Court 
of  Sessions  has  no  Jurisdiction  in  cases  where 
the  punishment  is  imprisonment  for  life,  if  it 
proceed  to  try  an  indictment  for  a  second  of- 
fence of  grand  larceny,  and  it  appears  on  the 
indictment  to  be  a  second  offence,  the  prisoner 
may  plead  to  the  Jurisdiction.  Supreme  Ot,, 
1808,  People  e.  Youngs,  1  Oai.,  87. 

4.  If  an  indictment  be  for  a  rape,  with 
counts  for  an  assault,  &c.,  the  district4ittor- 
ney  should  enter  a  noUeproiequi  on  the  counts 
for  the  rape,  or  the  court  will  have  no  juris- 
diction of  the  indictment,  and  its  Judgment,  on 
a  conviction  of  the  minor  offence,  will  be  void. 
Supreme  Ot.,  1688,  People  v.  Abbot,  19  Wend., 
192. 

5.  A  Judge  may  algii  the  record  of  a  con- 
viction had  before  he  was  Judge.  Supreme 
Ot.,  1841,  Stevens  v.  People,  1  Hill,  281. 
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Genanl  and  Speoiil  Smwhii  in.  V«ir  Tcrk  CUy: 


n.  Spboial  Sbsbiokb. 

€L  Hbrtory  of  the  Goort  of  Special  Sesdona 
ainoe  its  first  organization,  with  oomments 
opon  its  powers  and  Jurisdiction.  People  «. 
Kennedy  *  2  Fc^h,  Gr.,  812. 

7.  Juxisdiotion.  That  a  Ooart  of  Special 
Sessions  has  jurisdiction  of  cheats.  People  v. 
Miller,  14  Johtu.,  871. 

a  Under  2  Bev.  Stat.,  711,  §§  2-4,  a  county 
judge  cannot,  as  such,  be  a  member  of  the 
Special  Sessions,  unless  the  prisoner  was  origi- 
nally brought  before  him  for  examination. 
Supreme  Ot.^  1882,  People  «.  Tracy,  9  Wend^ 
265. 

9.  TiialB  in.  2  Rn,  8lai„  6  ed.,  1000-1011 ; 
amended,  Lawt  rf  1869,  794,  ch.  889. 

lOi  Jtixy.  If  one  jury  cannot  agree,  the 
court  may  discharge  them  and  summon  an- 
other. Supreme  Ot^  1880,  Yanderwerker  «. 
People,  6  Wend.^  680. 

11.  The  Special  Sessions  has  no  authority  to 
try  a  person  by  a  Jury  of  less  than  six,  though 
he  and  the  prosecutor  consent  thereto ;  and 
the  proceedings  upon  such  trial  are  void. 
Oonsent  cannot  create  a  tribunal.  Supreme 
Ot.,  1841,  Qermond  «.  People,  1  HUl,  848. 

12.  The  power  of  the  Sessions  to  require  a 
bond  for  costa,  on  acquittal,  depends  on  a  le- 
gal acquittal.    lb. 

13.  Frteooan  r^gbt  to  Jnxy.  It  is  not  ne- 
cessary that  the  court  ahonld  inform  the  pris- 
oner of  hia  right  to  be  tried  by  a  Jury,  or  that 
he  ahould  expreaaly  waive  such  right,  in  order 
to  render  a  conviction  valid.  Supreme  Ot.y 
1880,  People  «.  Goodwin,  6  Wend.,  261. 

14.  Inqprisoniiient  A  Court  of  Special 
Sessions  has  no  power  to  imprison  absolutely 
for  non-payment  of  a  fine,  on  a  conviction  of 
petit  larceny.  But  an  absolute  sentence  for 
imprisonment  of  thirty  daya,  and  a  fine  of  fif- 
teen dollars,  and  of  imprisonment  for  four 
months  if  the  prisoner  should  not  pay  the  fine, 
ia  valid  as  to  the  fine  and  thirty  daya'  imprison- 
ment. Supreme  Ct.,  1828,  Matter  of  Sweat- 
man,  1  (7<9t0.,  144. 

15.  If  neitfaar  the  oomplaint  for  larceny, 
nor  the  warrant,  state  the  value  of  the  prop- 
erty stolen,  and  there  be  no  mention  of  the 
place  where  the  offence  arose,  a  conviction  by 


*  The  decision  in  this  ease  was  overraled  in 
Wynehsmer  «.  People,  18  ilT.  T,  (8  Ktm,\  878. 


the  Special  Sessions  is  erroneous.    Supreme 
at,,  1842,  Howell  v.  People,  2  ffiO,  281. 

16.  The  waixant  of  the  court  must  point 
out  the  officer  who  is  to  execute  it.  Supreme 
Ct.,  1849,  Bussell  «.  Hubbard,  6  Bwrh.,  654. 

17.  AcUotxrmaent  A  Justice  holding  Spe- 
cial Sessions  sits  as  a  court,  and  one  of  inferior 
Jurisdiction;  and  cannot  render  Judgment  ex- 
cept when  his  court  is  in  session,  and  the  rec- 
ord must  show  this,  although  he  may  hold  bis 
court  open  after  verdict  for  a  time,  yet  where 
his  session  has  come  to  an  end  he  cannot  re- 
organize the  court  to  render  Judgment  Su- 
preme Ot,,  Sp.  71, 1864,  Lattimore  «.  People, 
10  How.  Pr.,  886, 

18.  Retnm.  The  Special  Sesnons  having 
returned  that  the  court  was  kept  open  on  the 
Sabbath,  the  appellate  court  construed  the  re- 
turn to  mean  that  the  cause  was  continued 
over  to  Konday.  Supreme  Ot.,  1880,  Yan- 
dewerker  «.  People,  6  ITimd,  680. 

19.  Albany.  Though  a  police  magistrate 
of  Albany  may  have  power  to  try  a  person 
brought  before  him  for  petit  larceny,  the  Spe- 
cial Sessions  has  also  power  to  try  him.  The 
provisions  of  2  Be  v.  Stat,  711,  are  not  re- 
pealed as  to  Albany  by  the  act  of  1849.  Su- 
preme Ot.,  1868,  People  «.  Mayer,  16  Barb.^ 
862. 

As  to  the  powers  «and  duties  of  Oourts  of 
Special  Sessions  in  respect  to  Bnnmiazy  trials 
without  Jury,  see  Oohstitotioval  Law,  160- 
169. 

in.  OxmSBAL  AND  SPBOUL  Sb88EOVB  IK 

Nbw  Yobk  Out. 

20.  Oaneral  S6aaion%  Jnxiadlotlan,  &o. 
2  Rgo.  StaL,  216,  §  29;  217,  §81.  Lawt  ^1865, 
618,  ch.  887 ;  1857,  886,  ch.  124, 6  6. 

21.  Jurors  and  terms  of  oonr^  Lam  of  1861, 
822,  ch.  441. 

22.  The  General  Seeaiona  have  Jurisdiction 
over  offences  committed  on  Qovemor^s  JaUnd, 
notwithatanding  it  haa  been  ceded  to  the 
United  States,  it  not  being  shown  that  the 
United  Statea  have  accepted  Jurisdiction. 
Qen.  Sem.,  1819,  People  9.  Lent,  Wheel.  Or. 
Om.,  648. 

23.  The  mayor  and  aldermen  of  the  city  of 
New  York,  aa  the  Court  of  General  Seesions, 
have  a  right  to  try  a  prisoner  on  a  charge  of 
atealing  corporation  notes,  which  were  in  cir- 
culation. Gen.  Sea,,  1816,  Linnenden'a  Oase, 
1  Gity  H.  Bee.,  80. 
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<)Hlti«l 


(nadnr  the  OmftitatUni  of  1840^ 


Oofenaat;— In  CtonoraL 


^  31  PinohaTsliig  jury.  The  General  Ses- 
doQs  of  the  dty  and  oonnty  of  New  York,  has 
(!aj%Bm.L.o/ 1818,  508 ;  2  Bev.  Stat,  216, 
{  26)  all  the  power  of  a  Court  of  Oyer  and 
Terminer  and  Jail  Delivery,  and  may,  in  their 
diseretion,  diaoharge  a  jnry  who  cannot  agree. 
Atpfww  Ct.^  1820,  People  €.  Goodwin,  18 
/«Aa^l87. 

2Si  Special  ao—iona.  By  whom,  and  how, 
lidd.    Lam  <tf 


<f  1858,  441,  oh.  282  ;  1859,  1129, 


IV.  Cousis  07  Sessions  (undbb  ths 

COKSTITUTION  OF   1846). 

26.  OrcRfilaatlon  of  Courts  of  Sessions. 
Cm^  if  1846,  art.  6,  §  14 ;  Imd%  (/  1847,  381, 
S2,ch.  280;  1861,  825,  ch.  444;  2  Bjbo.  Stat., 
308,15- 

27.  FowocB  in  relation  to  the  support  of  the 
poor.    1  Ba.  SUA.,  614. 

In  relation  to  disorderly  persons.    1  Id.,  647. 

la  relation  to  sale  of  liquors  to  Indians.  Lam 
i  1849,  676,  ch.  420,  |5 ;  amended,  2  Laxn  </ 
1867, 888,  ch.  614. 

Power  to  haU,  2  Sa.  SUA^  710,  \  81 :  Lixmt^ 
1847, 598,  ch.  460,  \  26 ;  same  stat.,  2  Reo,  SUA., 
»ed.,  1066. 

ippeal  to,  from  Special  Sessions  or  police  court, 
asd  spp^  thereafter  to  the  Supreme  Ct.  2  Zouw 
V1867,706,ch.  769. 

BeoordofoonTictiontobefiled.  J!xR0f^l860, 
98S,ck.488.  |4. 

28.  mBqaaUflcatloii.  Where  one  of  the 
nemben  of  a  Court  of  Sessions  is  absent,  or  is 
by  intereat  or  otherwise  disqualified  from  aot- 
mg  in  a  particnlar  proceeding,  it  is  the  duty 
of  the  oonnty  judge  to  designate  some  other 
jostioe  of  the  peace,  of  the  county,  to  supply 
the  Tacaney.  Su^preme  Ot^  1864,  Baldwin  e. 
MeArthor,  17  JOsr^.,  414. 

29l  Where  one  of  the  members  of  a  Court  of 
SesaoQB  granting  an  order  of  maintenance  is 
one  ^  the  indiTiduals  who,  as  superintendents 
of  the  poor,  apply  for  the  order,  the  court 
have  no  jurisdiction,  and  the  proceedings  and 
Older  are  Toid.  Supreme  Ot^  1854,  Baldwin 
c.  MflArthnr,  17  Barb.^  414;  and  see  Con- 
verse f.  MoArthur,  Jd,,  410. 

30.  Appoiutinwit  of  tenn.  Under  the  acts 
of  1847  and  1851  {Lam  of  1847,  881,  882 ; 
1861,  885),  a  Court  of  Sessions  cannot  be 
held,  ezc^t  when  duly  appointed  as  therein 
preseribed.  Where  the  order  of  a  county 
jndgc^  made  nnder  the  act  of  1851,  appointed 
the  time  and  plaoe  of  County  Court,  but  omit- 
ted to  add  the  Court  of  Sessions,— ^<$2d,  an 
hidietmeBt,  proceedings,  and  conviction  had 
ii  the  Court  of  Sessions  should  be  set  aside 


and  quashed  on  certiorari.    Supreme  Ot,^  1854, 
People  e.  Koneghan,  1  Porib.  Or.,  570. 

31.  New  trial  Courts  of  Sessions,  as  or- 
ganized under  the  judiciary  act  (Zaws  <2^1847, 
881,  882),  are  inferior  courts,  and  have  not 
power  to  grant  new  trials.  Supreme  Ot.^ 
1852,  People  e.  Sessions  of  Wayne,  1  Fork. 
Or.,  869. 


COVENANT. 

[Under  this  title  are  ooUeeted  the  canes  relatlTe  to  the 
general  inteiptetation  and  effect  of  ooTenant&  Thoee  ooye- 
nanto  which  are  peculiar  to  epedal  instramentB— «aoh  as 
leases,  partnenhlp  srticles,  contracts  for  sale  ot  lands,  ao.— 
will  be  treated  nnder  Lbasc;  Pabxhbbshxp;  YaiCDOS  Am 
PunoHASBB,  snd  the  like ;  while  those  cases  which  relate  to 
the  mntoal  dependence  wssTeral  coTonants  In  one  tnstm- 
ment  most  be  sooght  onder  Gobtbaoib,  where  also  many 
other  iUnstraUons  of  the  principles  here  presented  may  M 
foond.] 

L  In  eBNKRAL. 

II.   COYBNANT  TO  STAND  8EIZXD. 
III.   COTBNANTS  OF  TITLE. 
lY.   ImPLIBD  00YBNANT8. 

y.   TSANSFSBS  OF  OOYXNANTS. 

I.  In  Gsnbbal. 

1.  No  paztioalar  teohniccd  words  are  ne- 
cessary to  make  a  covenant ;  but  any  worda 
which  import  an  agreement  between  the  par- 
ties to  a  deed,  will  suflSce  for  that  purpose. 
[1  Burr.,  290;  Bull  N.  P.,  156;  Cro.  Jac., 
899.]  Supreme  Ct,  1808,  Hallett  e.  Wylie,  8 
Johtu,,  44;  1825,  Bull  «.  Follett,  5  Cow.,  170. 

2.  Xbceontion.  An  indenture  of  appren- 
ticeship concluded  with  a  declaration  that  for 
the  full  performance  of  its  covenants  and 
agreements,  the  master,  apprentice,  and  guar- 
dian interchangeably  set  tiieir  hands  and  seals, 
and  it  was  signed  and  sealed  by  each ; — Held, 
that  the  guardian  covenanted  and  was  bound 
for  the  performance  of  the  apprentice.  [Doug., 
518;  8  Mod.,  191.]  Supreme  Ot.,  1825,  Bull 
9.  Follett,  5  Ooio.,  170.  To  similar  effect  is 
Mead  V.  Billings,  10  Johne.,  99.  Compare 
Ackley  e.  Hoekins,  14  Id,,  874. 

3.  Interpretation.  Where  the  sense  of 
the  parties  to  a  covenant  is  unequivocally  ex- 
pressed, a  strict  and  absolute  performance  is 
required.  Supreme  Ot.^  1799,  Betts  «.  Turner, 
1  Johm,  Cos,,  65. 

4.  This  principle  applied  in  a  peculiar  case. 
B. 

5.  Covenants  are  to  be  construed  according 
to  the  spirit  and  intent.  Supreme  Ot.,  1810, 
Quackenboss  v.  Lansing,  6  Johns,,  49. 
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6.  Dtouilmtlva.  Oovenaats  may  be  taken 
distaibntiTely,  according  to  their  flabject-mat- 
ter,  although  there  are  no  express  words  of 
seTeralty.  Supr&me  Ot^  1800,  Ernst «.  Bartle, 
1  Johm,  Oas,^  819 ;  1828,  Lndlow  v.  McOrea, 
1  Wend,,  228. 

7.  Several  oovenanta  in  one  instrnment 
are  to  be  taken  together.  Thns,  where  a 
grant  contained  a  covenant  of  seizin,  and  also 
a  warranty  against  all  claims  except  the  lord 
of  the  soil,  the  exception  in  the  latter  qualifies 
both.  Supreme  Gt,^  1801,  Oole  e.  Hawes,  2 
JohiM,  Cos.,  208. 

&  Wl^ere  there  is  a  covenant  as  to  the  quan- 
tity of  land  conveyed  which  is  not  so  broad  as 
the  description,  the  general  covenants  of  the 
deed  are  restrained  by  this  s)[>edal  covenant 
Thus,  where  A.  conveyed  by  metes  and  bounds, 
adding,  *^  containing,  by  estimation,  000  acres, 
and  the  same  is  hereby  covenanted  and  war- 
ranted to  contain  at  least  600  aorea,'^-*-iri9Z(2, 
that  the  subsequent  general  covenants  of  seizin, 
power  to  eonvey,  te.,  extended  only  to  500 
acres.  Supreme  Ot.j  1821,  Whallon  e.  Kajxft- 
man,  19  Johtii,^  97. 

9.  Heln  and  paraonal  rapreiMatattvaa. 
Under  a  covenant  binding  the  covenantor,  his 
hein  and  eBBeeutere,  ^.,  to  the  covenantee, 
his  heirs  and  eoBecutert,  Apc.,  the  deeieeee  of  the 
covenantee  cannot  recover  from  the  egieeuion 
of  the  covenantor.  When  both  contracting 
parties  are  dead^  their  representatives  mast 
claim  or  be  liable  on  the  privity  of  contract, 
or  on  the  privity  of  estate;  and  between  the 
executors  of  one  who  represent  mere  personal 
rights,  and  devisees  ci  the  other  who  refwesent 
merely  real  property,  there  is  neither  privity 
of  estate  nor  privity  of  contract.  Supreme 
Ot,  1800,  Van  Bensseker  e.  Platner,  2  Johne. 
Oae^%^ 

10.  On  a  covenant  for  the  grantor  to  enter 
on  a  condition  broken,  the  heir,  though  not 
named  in  the  condition,  may  avail  himself  of 
it  [Oruise,  tit  Est  on  Oond.,  ch.  1,  $  17; 
Bacon,  tit  Oond.,  £.]  Supreme  {7t,  1828, 
Jackson  v.  Topping,  1  Wend.,  888. 

11.  Ckxvanant  far  paymant  of  bond.  An 
assignment  <^  a  bond,  payable  by  instalments, 
was  with  covenant  by  the  assignor  to  pay  the 
bond  if  the  obligor  should  become  insolvent, 
and  if  the  assignee  should  use  all  diligence  and' 
legal  measures  to  recover  the  same,  immedi- 
ately after  the  several  instalments  should  fall 
due,  and  should  not  be  able  to  compel  pay- 


metkty-^EM,  that  the  assignee  was  not  bovnd 
to  wait  until  the  last  instalment  became  i>ay- 
aUe,  before  he  could  maintain  an  aetion  on 
the  coTcnant;  that  the  obligor  having  been 
proceeded  against  as  an  absconding  debtor^ 
was  sufficient  evidence  of  his  insolvency,  and 
the  assignee  need  not  show  that  be  had  not 
received  any  thing  in  the  distribution  of  hie 
effects.  Svkpreme  Ct,,  1808,  l^sn  ];yek  e.  Tib- 
bits,  1  Obt.,  427. 

12.  —  to  pay,  if  aatiafied.  On  receiving  a 
conveyance  the  grantee  covenanted  thitt,  if 
the  tide  should  prove  good  and  suffident,  he 
would  pay  a  certain  sum  three  months  after 
he  should  be  satisfied  tiiat  the  title  whb  undis- 
puted and  good  against  all  other  claims,  k^. ; — 
Held,  that  he  could  not  claim  to  be  dteeatiB- 
fied  without  showing  a  lawM  incfttfibranoe  or 
claim.  [Pothier  Tr.  des  Ob.,  48.]  Supreme 
Ct,,  1807,  iFolliard  «.  Wallace,  2  Jehm^  896. 

13.  —  to  llnMi.  In  a  lease  of  a  part  of  a 
building  not  yet  finished,  a  covenant  to  finish 
the  premises  in  the  manner  of  another  build- 
ing, binds  the  covenantor  not  only  to  finirii 
the  interior  of  the  demised  premises  in  Mich 
mode,  but  also  to  eomplete  the  whole  building 
so  £u>,  at  least,  as  is  necessary  to  the  protec- 
tion of  the  part  demised.  N",  71  Superior  (h.^ 
1866,  Tuller  v.  Davis,  4  JMer,  187. 

14.  Claitna.  A  covenant  against  daima 
mast  be  understood  only  of  lawful  daims,  an- 
less  wrongful  claims  are  exipressly  inolnded. 
Supreme  Ot^  1807,  FoUiard  e.  Wallae^  ft 
Johm.,  826. 

IB.  Daad.  That  where  a  deed  reoilea  aii 
incumbrance,  subsequent  covenants  in  the 
deed  are  to  be  understood  as  sul^eot  to  that 
exception.    Stephens  a.  Baird,  9  (Jew,,  274. 

la  The  party  <Mf  the  first  part  oovenaated 
to  warrant  and  defend  ^*  against  the  said  party 
of  the  first  part,  his  heirs,  Ac.,  and  against  aU 
persons  claiming  or  to  claim  from  and  under 
him,  the  said  party  of  the  eeeond  part,*'— AU; 
that  the  word  ^^  second*'  should  be  rqfeoted  aa 
repugnant,  but  not  the  whole  clause  ^^frx>ni 
and  under  him,"  ko.  The  covenant  waa  ob- 
viously intended  to  be  limited  to  claims  under 
him,  the  grantor.  (Touchst,  87, 166 ;  8  OaL, 
417 ;  1  Wend.,  281,  897.]  Supreme  Ct^  1881^ 
Sanders  e.  Betts^  7  Wend.,  287. 

17.  A.  conveyed  to  W.,  sukgect  to  a  mort* 
gage,  and  subseqhently  W.  reeonveyed  a  por^ 
tion  of  the  land  to  A.,  Hutgect  to  the  mort- 
gage, and  with  warratUy,    A.  then  conveyed 
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the  3ame  porUon  to  S.,  subject  to  the  mort- 
gage- 

Edi^  that  the  intention  of  the  latter  con- 
TeTsooe  was  not  to  release  W.ls  warranty,  bnt 
merdj  to  exempt  A.  from  personal  responsi- 
bility on  the  mortgage.  Supreme  Ot.,  1862, 
Andrews  v.  Wolcott,  16  Barb.,  21. 

la  Cliatttal  mortsaga  A  covenant  in  a 
chattel  mortgage^  forever  to  warrant  and  de- 
fend the  property,  is  a  mere  covenant  of  title, 
aad  not  broken  by  the  mortgagor's  nsing  up 
s&d  diapodng  of  the  property.  Supreme  Ct., 
1852,  Weed  «.  Ctovill,  14  Barl.,  2421 

39.  To  pay  mortgage.  Where  a  deed  is 
soibjeet  to  a  mortgage  not  yet  dne,  a  covenant 
a  the  deed  to  pay  the  mortgage  means  to  pay 
it  when  it  beoomes  dne.  N,  T,  Superior  Gt., 
1861,  TiDotBon  o.  Boyd,  4  Scmdf.,  616. 

20l  JndgmoDt.  It  eeeme,  that  one  who 
corenants  to  pay  the  plaintiff  all  sums  which 
dioQld  be  recovered  against  G.  H.,  and  0.  H. 
Ins  wife,  in  a  certain  action  then  pending  in, 
Ac,  is  not  liable  to  pay  a  Judgment  entered 
for  a  snm  of  money  to  be  collected  ont  of  the 
Kpnte  estate  of  tiie  wife  only.  Oheesbrongh 
«.  Agate,  T  AhboW  Pr.,  82 ;  S.  0.,  26  Ba/rl^ 

XL  Porcl^aBe-money.  A  provision  in  a 
coTenant  for  payment  of  pnrchase-money,  that 
tk  covenantee  shall  relinqnish  it  if  the  title 
fiUs,  amonnts  merely  to  a  warranty  of  the 
title,  and  does  not  operate  to  throw  the  bnr- 
4eD  of  x>roof  on  the  covenantee,  that  the  titie 
ins  good.  Supreme  Ct.,  1888,  Brotherton  v, 
Brotherton,  19  Fmd,  827. 

22L  Tba  leaaor  of  a  mill  covenanted  not  to 
kt  or  establish  a  rival  mill ; — Held,  that  his 
kaie  of  a  mill-seat  unrestricted,  was  a  breach. 
Vat  only  from  the  time  the  lessees  thereof  es- 
tibliihed  a  rival  miU.  [1  Adolp.  h  E.,  822.] 
S(aprem0  Ot^  1887,  Norman  o.  Wells,  17  Wend., 
1S6. 

23.  To  ^y  debta.  A  covenant  of  one  co- 
partner abeolntely  to  pay  all  the  company 
debts,  is  broken  by  non-payment;  and  the 
other  eopartner,  If  sned,  is  not  bonnd  to  give 
the  eovenantor  notice  of  the  suit  [8  T.  B., 
174.]  Supreme  Ot.,  1880,  Olongh  «.  Hoflban, 
i  Wend^  409. 

M.  lb  make  partition.  In  consideration 
of  t400  pdd  by  A.  to  B.,  they  covenanted  with 
«ach  other  to  divide  a  tract  of  land,  owned  by 
them,  and  in  such  a  way  that  a  portion  which 
A  had  previously  conveyed  to  a  third  person, 


with  covenants  for  quiet  eiijoyment  and  war- 
ranty, shonld  be  set  off  to  A.;  but  subse- 
quentiy  B.  reftised  to  make  the  partition; — 
ff^ld,  that  A.  could  not  recover  back  the  $400 
in  an  action  for  the  breach,  nor  any  part  of 
the  consideration  paid  by  his  grantee,  as  the 
grantee  had  not  been  evicted.  Supreme  Ct., 
1818,  Bhepard  «.  Ryers,  16  Johfie.,  497. 

25.  An  assignment  of  leasehold  premiaea 
by  the  lessee,  was — to  have  and  to  hold  the 
same,  in  as  ample  a  manner,  to  all  intents  and 
purposes,  as  the  assignor  might  or  could  hold 
the  same,  and  with  covenants,  that  he  had 
right  to  transfer  the  premises,  ^*as  Is  above 
written,'*  and  that  the  same  were  free  from  all 
arrearages  of  rent,  and  other  incumbrances, 
^. ; — Held,  that  the  covenant  was  limited  to 
the  acts  of  the  assignor  himself^  and  did  not 
warrant  the  landlord's  title.  Supreme  Ct., 
1812,  Enickerbacker  «.  Eillmore,  9  Johris., 
106,  , 

26.  A  covenant  against  nnisanoes  creates 
an  easement  on  the  land  in  &vor  of  the  other 
respective  owners,  and  a  grantee  of  land  which 
has  been  conveyed  subject  to  such  a  covenant, 
will  be  restrained  by  injunction  from  a  viola- 
tion of  it,  though  there  is  no  such  covenant  in 
the  deed  immediately  to  him.  Supreme  Ct.^ 
Sp.  21, 1866,  Birdsall  v,  Tiemann,  12  Raw.  Fr^ 
661.  To  similar  effect,  see  Barrow  «.  Richard, 
8  Paige,  861. 

27.  Renewal  A  lot  of  land,  subject  to  a 
lease  containing  a  covenant  of  renewal,  at  a 
rent  to  be  agreed  upon  by  the  parties  or  fixed 
by  arbitration,  is  not  an  "unincumbered"  lot; 
and  when  sold  to  the  tenant  holding  the  cove- 
nant, such  lot  cannot  be  deemed  to  have  been 
sold  as  an  "unincumbered''  lot.  K  F.  Supe- 
rior OL,  1867,  Borrowe  «.  Milbank,  6  Abbotti? 
Pr.,  28. 

28.  Party  walL  A  covenant  to  pay  W., 
^his  executors,  administrators,  or  assigns," 
one-half  of  the  value  of  a  party-wall  about  to 
be  built  by  W.,  when  it  should  be  used  by  the 
covenantor,  and  an  express  agreement  that  the 
covenant  shonld  bind  the  lands  and  the  own 
ers  thereof  for  the  time  being,  inure  to  the 
benefit  of  the  grantee  of  the  land  of  the  cove- 
nantee, and  the  executors  of  the  covenantee 
have  no  interest  therein.  N,  T.  Surr.  Ot., 
1849,  Weyman  e.  Bingold,  1  Bradf.,  40. 

29.  The  distinction  between  covenants 
which  run  with  the  land,  and  those  which  bind 
the  grantee  of  the  covenantor,  disoussed.    Ih, 
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90.  Continiiliis  ooveoanti.  UnderaooYe- 
nant  to  yield  a  continned  supply  of  water  to 
plaintiff's  miUs,  a  total  failure  to  do  so  after  a 
certain  time,  creates  bnt  one  oanse  of  action, 
and  after  one  recovery,  plaintiff  cannot  main- 
tain a  farther  action.  Supreme  (7^.,  1848, 
Pish  V,  Folley,*  0  ffiU,  64 

31.  Where  a  city  corporation  accepted  a 
grant  of  land,  to  be  nsed  as  a  public  square 
forever,  and  to  be  immediately  inclosed  by 
them,  &c.,  and  covenanted  to  perform,  abide 
by,  and  observe  the  conditions  of  the  grant, — 
Seld,  not  a  condition,  but  an  express  cove- 
nant, nqt  only  to  stand  seized  to  the  purposes 
mentioned,  but  also  to  proceed  to  inclose,  &c. 
The  covenant  to  inclose,  &c.,  is  not  a  continu- 
ing one,  and  a  recovery  in  an  action  for  a 
breach  in  that  respect,  is  a  bar  to  any  further 
relief  as  to  that  part  of  the  matter,  but  the 
covenant  to  stand  seized,  &o.,  is  a  continuing 
covenant,  and  the  recovery  of  damages  there- 
on would  not  preclude  a  bill  for  specified 
performance.  Chancery^  1845,  Stuyvesant  «. 
Mayor,  &o.,  of  N.  T.,  11  Faigey  414. 

3Z  A  covenant  on  the  part  of  a  grantee  of 
a  right  of  way,  that  he  will  keep  in  repair  a 
gate  at  the  entrance,  is  a  continuing  covenant, 
and  successive  suits  are  maintainable  by  the 
grantor  against  the  grantee,  for  damages  done 
by  cattle,  as  often  as  they  brake  into  his 
premises,  through  the  gateway,  by  reason  of 
want  of  repairs ;  and  his  measure  of  damages 
In  such  case  is  tlie  actual  ii\}ury  sustained,  and 
not  the  cost  of  making  and  putting  in  a  new 
gate.  Ot.  o/AppeaUy  1848,  Beach  «.  Orain, 
S  27:  F.  (2  Comet,),  86 ;  affirming  8.  0.,  2 
Barb,,  120. 

IL  COYXNAin?  TO  STAND  SbIZED. 

33.  No  technical  or  formal  words  are 

necessary  to  make  a  bargain  and  sale,  for  a 
pecuniary  consideration,  of  a  fee  to  commence 
in  future,  operate  as  a  covenant  to  stand 
seized,  according  to  the  intention  of  the  par- 
ties. [Willes,  676.]  ^prem^  (7^.,  1822,  Jack- 
son V.  Swart,  20  Johne,,  86. 

34.  Several  inatnimeiitB.  T.  and  J.  S.,  for 
a  nominal  consideration,  and  natural4ove  and 


*  ^e  facts* neoeasary  to  an  understanding  of  this 
case,  not  given  in  the  report,  stated  in  Grain  «. 
Beach,  2  Barb,,  120,  where  the  decision  is  explained 
as  resting  on  the  impossibility  of  performance. 


affection  for  their  sister.  A.,  conveyed  lands  to 
her  and  D.,  in  fee,  to  hold  for  the  use  of  A., 
and,  after  her  death,  to  the  use  of  her  two 
children  and  the  survivor  of  them,  and,  upon 
the  survivor's  death,  to  deliver  up  the  premi- 
ses and  all  their  interest  to  the  g^rantors. 
They  also  executed,  at  the  same  time,  a  oove- 
nant,  reciting  the  first  conveyance,  and  bind- 
ing themsislvee,  their  heirs,  and  asmgna,  to 
convey  and  assure  the  premises  in  fee  to  the 
issue  of  the  children  ;-^ffeld,  that  the  convey- 
ance and  covenant  were  to  be  oonstmed  as 
one  instrument,  and  together  amounted  to  a 
covenant  to  stand  seized  to  the  uses  therein 
declared,  and  to  the  use  of  the  issue  of  the 
children.  A.  V.  Chan.  Ot,  1844^  Hayes  f. 
Eershow,  1  San^f.  Oh.,  258. 

35.  Reqoialtes  of  a  covenant  to  stand 
seised,  discussed.    lb. 

36i  Tbe  conrideratlon  of  blood  or  mar- 
riage, which  alone  can  sustain  a  ooveoant  to 
stand  seized  to  uses,  must  be  between  the  cove- 
nantor and  covenantee;  it  is  not  enoo^  that 
it  exist  between  the  covenantor  and  eeetni  fUA 
uee.  Supreme  Ct,  1860,  Lynch  o.  LivingBton, 
8  Barb,,  468 ;  and  see  affirmance  of  S.  0.,  6 
Jf.F.(2i&M.),422. 

37.  AlBni^  by  a  past  marriage  (as  distin- 
guished from  a  marriage  to  be  had)  will  not 
sustain  a  covenant  to  stand  seized.  GL  ef 
Appeale,  1852,  Corwin  o.  Oorwin,  6  iT.  F.  (2 
Seld,),  842 ;  and  see  8.  0.,  9  Barb^  219. 

3a  A  deed  to  a  stranger  cannot  opiate  as 
a  covenant  to  stand  seized  to  uses.  It  makes 
no  difference  that  he  was  merely  trastee  for 
the  relatives  of  the  covenantors,  for  whose 
benefit  he  was  acting.  [1  Leon.,  195;  1  Co., 
154;  2  Id.,  15 ;  Oro.  0.,  529;  1  Sid.,  25;  11 
Johns.,  887 ;  1  Oow.,  622 ;  16  Johns.,  515.] 
Supreme  Ot,  1852,  SchoU  «.  Burton,  18  Barb.^ 
178. 

For  Otber  oases  on  this  subject,  see 
Dked. 

m.  CoYJSSAJsn&  OF  Tttls. 

39.  Seizin— what  is  a  breaob.  Where  the 
land  is  definitely  described,  the  fact  that  the 
estimate  of  acres  in  the  deed  is  entmeoos  ia 
not  a  breach  of  the  covenant  of  seizin.  The 
enumeration  of  quantity  is  mere  niatter  of  de- 
scription. [1  Root,  528.]  Supreme  Ct.,  1806, 
Mann  «.  Pearson,  2  Johns.,  87. 

40.  An  outstanding  mortgage  or  Judgment  ia 
not  a  breach  of  the  covenant  of  seizin.    S^- 
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OofwiaiLti  of  ntlA. 


fT€fiM  Ct.^  1811,  Sedgwick  «.  Hollenbaok,  7 
John$,^  876. 

41.  An  unqualified  oovenant  of  seizin  ig 
broken  if  the  ooTenantor  is  not  seized  of  the 
entire  fee,  bnt  only  of  an  undivided  por- 
tion.   Tb. 

42.  The  covenant  of  seizin  extends  only  to 
a  title  existing  in  a  third  person,  and  which 
might  defeat  the  estate  granted.  Thns,  where 
A.  and  B.  each  daimed  nnder  different  titles, 
and  B.  released  to  A.  with  covenant  of  seizin, 
•^HMy  that  A.  conld  not  set  np  his  own 
seizin  as  a  gronnd  of  recovery.  Siipreme  Ct,^ 
1819,  Fitch  o.  Baldwin,  17  Johm^  161. 

43.  The  covenant  of  seizin  is  broken  when 
formed,  if  the  grantor  has  not  tide;  and  a 
tide  acquired  prior  to  the  commencement  of 
the  action  is  no  hwr  to  the  action.  Supreme 
a,  1848,  MoOtfty  v.  Leggett,  8  Hill,  184. 

4C  A  covenant  of  seinn  which  extends  to 
the  whole  of  the  premises  granted,  indndes 
every  thing  which  is  parcel  of  the  realty,  and 
would  pass  if  it  belonged  to  the  grantor, — e.  g^ 
afenoe ;  and  if  it  does  not  belong  to  him,  the 
covenant  is  broken,  Ot,  of  AppedU^  1848, 
M ott «.  Pahner,  1  N.  Y.  (1  OofMt,),  664. 

Otherwise  (at  law),  of  land  which  the  par- 
ties intended  to  convey,  bnt  the  deed  does  not 
embrace.  Ot,  of  Brron^  1886,  Tymason  «. 
Batee,  l^Wend.,  671 ;  rev'g  8.  0.,  18  Id,,  808. 

45.  The  fact  that,  after  the  breach,  the  prem- 
ises were  sold,  and  the  grantee  dispossessed, 
under  a  mortgage  which  the  grantee  assumed 
to  pay,  and  subject  to  which  he  took  the  con- 
veyance, does  not  fnmish  any  defence  to  the 
covenantor's  liability  upon  his  covenant  of 
seizin.  Ot.  of  AppeckU^  1848,  Bingham  «. 
Weiderwax,  1  N.  F.  (1  OofMU\  609. 

46.  A  want  of  tide,  according  to  the  cove- 
nant of  seizin,  breaks  it  and  gives  an  immedi- 
ate right  of  action.  [1  Freenr.,  41 ;  4  Johns., 
72.]  Supreme  Ct^  1842,  McOarty  «.  Leggett, 
8  Hill,  184.  Ct.  ofAppeaU,  1848,  Bingham  o. 
Weiderwax,  1  H.  7.  (1  Oom$t,\  609. 

47.  The  grantee  is  not  bonnd  to  wait  till  ho 
has  discovered  the  real  state  of  the  title ;  bat 
may  sue  at  once,  which  is  the  only  mode  of 
compelling  the  grantor  to  explain  his  title.  So 
heldy  on  a  question  of  pleading.  Supreme  Ot^ 
1817,  Abbott «.  Allen,  14  Johne.,  248. 

48.  In  an  action  for  a  breach  of  the  cove- 
nant of  seizin,  the  rights  of  the  parties  must 
be  determined,  according  to  the  existence  and 
extent  of  those  rights  when  the  action  was 


commenced.*  [2  Saund.,  171 ;  8  T.  R.,  186; 
4  East,  607.]  Supreme  Ct.^  1809,  Morris  «. 
Phelps,  6  Johm.,  49. 

49.  Against  inotmibranoaa.  A  covenant 
against  all  claims,  except  the  lord  of  the  soil, 
when  the  deed  professes  to  convey  a  posses- 
sion only,  is  not  a  covenant  of  an  estate  in  fee. 
Supreme  Cft,^  1802,  IfoEinstry  v,  Benson,  8 
Johnt.  Cae,,  2  ed.,  662. 

50l  a  covenant  that  the  grantor  is  seized, 
te.,  ^  without  any  manner  of  condition,  to  al- 
ter, change,  determine,  or  defeat  the  same,"  is 
not  only  a  covenant  of  seizin,  but  also,  in  effect, 
a  covenant  against  incumbrances.  Supreme 
OUy  1819,  Stanard  t.  Eldridge,  l^Jolme.,  264. 

51.  —  afleot  aa  ratoaae.  The  effect  of  a 
covenant  against  incumbrances,  is  to  release 
any  daim  which  the  covenantor  may  have 
upon  the  land,  as  weU  as  to  make  him  liable 
to  indemnify  the  grantee  against  liens.  Su- 
preme Ct.^  Sp.  t.y  1847,  Holcomb  «.  Holcomb, 
2  Barb.,  20. 

82.  —  what  is  a  braaoh.  An  outstanding 
Judgment  against  the  grantor,  at  the  time  of 
executing  the  deed,  which  is  an  incumbrance 
on  the  land,  is  a  breach  of  the  covenant  against 
incumbrances,  and  the  grantee  may  pay  it  off 
and  recover  back  the  amount  on  the  covenant. 
[7  Johns.,  868.]  Supreme  Ot.,  1816,  Hall  «. 
Dean,  18  Johm.,  106. 

53.  An  existing  grant  of  an  irrevocable  and 
permanent  license  to  an  adjoining  owner  to 
use  a  party-wall,  is  an  incumbrance  within 
the  meaning  of  a  covenant  that  the  premises 
are  free  from  all  former  grants  and  incum- 
brances. [4  Mass.,  627 ;  4  Sandf.  Oh.,  72.] 
H.  7.  Superior  Ot.,  1862,  Giles  v.  Dugro,  1 
Duer,  881. 

54.  Qidet  poMeaaion— what  is  a  tareaoh. 
A  warranty  of  quiet  possession  goes  to  the 
possession  only,  and  not  to  the  title ;  and  is 
broken  only  by  an  entry  and  expulsion  from, 
or  some  actual  disturbance  in,  the  possession. 
Supreme  Ot.,  1808,  Waldron  v.  MoOarty,t  8 

*  Explained,  as  meaning  their  righta  in  relation 
to  the  meaaore  of  damages.  McCarty  «.  Leggett,  8 
JSU,184. 

t  The  eaae  of  Waldron  «.  MoGarty  has  very  gen- 
erally been  undentood  aa  if  it  arose  on  a  oovenant  o( 
warranty,  and  under  thia  misoonoeptiou,  has  been 
;  disapproved.  So  Mr.  Bawle  treats  it.  {BawU  on  Che. 
^  T.y  270,  pamm,  and  notm,  where  be  has  ooUeoted 
the  oases  disapproving  this  rale.)  Bat  it  seems  to 
have  escaped  observation  that  the  oovenant  waa 
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Johfis,,  471.  Followed,  1809  [citing  8  Co.,  80 ; 
Oomyn  R.,  328],  KorU  «.  Carpenter,  6  Id.y 
120;  1816,  Eerr  v.  Shaw,  187^.,  2da. 

55.  Thus,  if  the  grantee  bids  iA  the  biDd 
when  sold  by  virtue  of  a  decree  in  chancery 
npon  foreclosure  of  a  prior  mortgage,  this  is 
no  eviction  which  will  support  his  action. 
SupretM  Ct,  1808,  Waldron  o.  HcCarty^  8 
Johns,^  471. 

56.  Thus,  a  judgment  in  ejectment  against 
the  covenantee,  is  not  a  breach  of  the  cove- 
nant for  quiet  possession.  Supreme  Ct^  181^ 
Eerr  «.  Shaw,  18  Jokm.^  286 ;  S.  P.,  1881, 
Webb  ©.  Alexander,  7  Wend^  26fl. 

57.  An  entry  by  one  having  no  lawful  claim 
at  the  tijOEie  of  the  conveyance,  is  not  a  breach 
of  the  covenant  of  quiet  possession.  Svpren^e 
Ot.,  1881,  Webb  «.  Alexander,  6  Wmid,,  281, 

58L  —  'vacant  premisov.  Where  the  prem-^ 
ises  were  vacant  at  the  time  of  the  grant,,  and 
continued  so  down  to  the  ooiAmencement  of 
the  action,  and  the  adverse  claimant  acquired 
paramount  title  upon  a  foreclosure,  with  a  de- 
cree that  he  be  let  into  possession,  and  after* 
wards,  without  entry,  acted  as  owner,  paying 
the  taxes  and  offering  to  sell,— A&2  [distinr 
gqishing  8  Johns.,  471],  an  eviction.  Supreme 
OU,  1848,  St.  John  «.  Palmer,  6  HiU,  609 ;  Sp, 
T^  1860,  Eartman  «.  Spencer,  6  H&w,  Pr,,  186. 

59.  Quiet  ei^oyxnent  A  covenant  to  in- 
demnify and  save  harmless  from  all  demands, 
dues,  and  damages  whatsoever,  which  might 
happen  or  arise  on  account  of  a  certain  mort- 
gage, is  tantamount  to  a  covenant  for  quiet 
enjoyment  against  the  mortgage,  and  plaintiff 
must  show  an  eviction  under  Uie  mortgage. 
[8  Johns.,  471 ;  6  Id.,  120.]  Supreme  Ct,  1811, 
Van  Slyck  «.  Eimball,  S  Johns.,  108. 

60.  A  bond  given  by  the  grantor  to  the 
grantee,  conditioned  that  by  a  certain  day  he 
would  free  the  land  from  all  incumbrance,  is 
not  tantamount  to  a  covenant  for  quiet  ei^oy- 
ment,  but  the  grantee  may  recover  for  a  breach 
without  showing  any  eviction.  Supreme  Ol^ 
1814,  Juliand  «.  Burgott,  11  Johrn,^  477. 

61.  —  what  is  a  breach.  The  covenant 
for  quiet  enjoyment  extends  to  the  possession 
only,  and  not  to  the  title,  and  is  broken  only 
by  an  entry  and  expulsion,  or  by  actual  dis- 


merely  a  warranty  of  the  premiaea  in  the  quiet  and 
peaoeaUe^poMMMMi  of  the  grantee,  and  that  the  opin- 
ion of  the  ooort  plainly  turned  upon  the  peculiar 
langaage  of  the  covenant. 


tnrbance  of  the  possession.  [8  Johns.,  471 ;  5 
Id.,  120.]  Supreme  Ct^  1818,  Whitbeok  v. 
Cook,16.roAn«.,  488. 

62.  An  entry  by  the  covenantor  himseif, 
tortionsly,  and  witiiout  title,  is  a  breaofa  of 
the  covenant  of  quiet  enjoyment.  [Cro.  EKz., 
544 ;  1  BoU.  Abr.,  480 ;  2  Show.,  416.]  Bur 
preme  Ct.,  1811,  Sedgwick  «.  HoUenlMusk,  7 
Johm.,  876^ 

63.  Where  the  party  olaaining  under  the 
original  covenant  was  defeated  by  aa  estoppel 
springing  from  the  acts  and  deduratione  of  his 
immediate  grantoTf-^iTtfZd,  that  he  ooold  not 
recover.  Supreme  6t.^  1841,  KeUy  a  Dutch 
Church  of  Scheaeotady,  8  HiU,  106. 

64.  It  is  not  enoiikgh  lor  the  oovenantee  to 
show  that  the  defendants  had  notiee  of  the 
suit  against  him  by  which  he  was  oTieked. 
He  must  show  that  the  recovery  agatost  htm 
proceeded  on  a  paramount  titlew    lb. 

65.  A  grantee  with  covenaiKt  for  quei  en- 
joyment, after  forecloeuf^  of  a  nortgagai  there- 
on, bough^i  in  the  premises  at  the  sale  for  a 
less  price  than  the  consideration  of  the  deed. 
Held,  that  he  oould  recover  the  money  paid, 
in  assumpsit  against  the  covenantor ;  for,  on 
equitable  principles,  the  decree  in  foreoksne, 
which  should  be  presumed  to  oontaia  the 
usual  dii^ctions  to  give  possession,  should  be 
deemed  equivalent  to  an  eviction.*  €t,  ofBr- 
nm,  1842,  Hunt  e.  Amidon,  4  HiVL,  845. 

66.  That  mere  trespass  is  not  a  breaoh  of  a 
covenant  of  quiet  enjojrment.  [6  Hill,  69.] 
Levy  e.  Bend,  1  E.  D,  Smith,  169. 

67.  Furtlier  aflsnra&oa.  Under  a  ooveDant 
for  such  fhrther  assurance  as  should  be  reason- 
ably devised  by  the  grantee,  &0.,  the  grantee 
is  bound  to  give  notice  to  the  grantor  o^  what 
sort  of  assurance  he  requires.  And  withont 
doing  so,  he  cannot  bring  an  action  for  a 
breach  of  the  covenant  [Cro.  Eliz.,  9.]  Su- 
preme Ot,  1812,  Miller  «.  Parsona,  9  Jbhm^ 
886. 

6a  ^^anran^*HP«tK}Q£ilie|iraa«Htetivea. 
A  covenant  of  warranty  is  binding  on  the  per- 
sonal representative  of  Uie  warrantor.  Thishss 
never  been  questioned  here;  and  the  English 
remedy  by  tearremtia  eheurtm  is  inapplicable. 
[8Maa&,644;  2Id.,488.]  Supreme  GL,19U, 
Townsend  «.  Morris,  8  Cow^  128. 


*  Commented  on  in  Beasoner  «.  Edmundaoa  (& 
Ind.^  898),  aa  going  further  than  other  oasea  in  in- 
ferrinsr  an  eviction. 
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e9i'  —  anfffsuM.  Thongib  tbe  «88igaM  of 
the  gTAAte^  haa  a  oaveQimt  (rom  his  iaino- 
diate  graator,  he  may  still  reoover  on  the  qot- 
esaat  of  the  original  grantor.  [2  Johns.,  1 ; 
10onn^N.8.,2i4.]  Supreme  Ct.,lB%6,Wiibj 
V,  Mamfbrd,  5  Qaw.^  187. 

70.  —  wljttt  1ft  a  breaoh.  Under  a  ooye- 
nant  of  warranty,  whether  express  or  implied, 
plaintiff  mnst  show  an  eviction.  Supreme  Oi^ 
1810,  Kent  0.  Wetch,  7  Johm.,  258. 

71.  That  the  grantor  had  no  estate,  or  that 
tbe  land  is  not  tmly  described,  are  not 
breaohee.  Suprefme  Ct,^  181i,  Yanderkanr «. 
Yanderkarr,  11  Johfu,y  122. 

72.  Wairantj  is  not  brc^ea  except  hy  evio- 
tlon.  An  ^eotment-snit  brought  against  the 
grantMi,  and  an  admission  hy  the  grantor  that 
the  title  ia  had»  are  not  snffioient  to  constitute 
a  breaoh.  Supreme  Ot.,  18^6,  MiUer  e.  Wal- 
son,  5  0(ne.j  195. 

79L  The  covenant  of  warranty  extends  to 
tbe  possession  as  well  as  the  titie,  and  is  bro- 
ken by  an  eviction  of  the  grantee  from  poe- 
sessioD  by  one  having  an  nnexpixed  rig^t  of 
poeseedon.  Supreme  Ot^  1882,  Riokert  o. 
&iydor,  9.  Wead,,  416. 

74.  Eviction  by  process  of  law  is  not  ne- 
cessary to  found  an  action  on  the  covenant  of 
warranty.  Whenever  the  gi^antee  ie  ousted 
by  one  havii^  a  lawful  right  to  the  property, 
paramount  to  the  title  of  the  grantor,  the 
covenant  is  broken.  [4  Mass.,  849.]  Supreme 
Ct,  1848,  Greenvault  «.  Davis,  4  HiU,  648 
(disapproving  dicta  in  Greenby  o.  Wilcooksi 
2  Johne.,  1 ;  and  Lansing  e.  Van  Alstyne,  2 
Wend^  668,  note) ;  8.  P.,  1828^  Stone  «.  Hooker, 
9  OSotff.,  164;  1849,  Fowler  «.  Poling,  6  Barb., 
166;  disi^proving  tiictnm  in  Hunt  0.  Amidotn, 
4^f2i;845. 

75.  Under  a  covenant  of  warranty,  if  there 
is  an  actual  disturbance  of  the  possession, 
either  by  due  process  of  law,  of  by  an  entry 
of  the  rightful  owner,  or  by  a  surrender  to 
one  having  a  paramount  title,  there  is  en 
eviction,  the  covenant  is  broken,  and  an  ac- 
tion will  lie.  So  held,  on  a  review  of  autheir- 
ities.  Supreme  Ct^  1849,  Fowler  e.  Ppling,  6 
Barh^  166 ;  reversing  8. 0.,  2  Id.,  800. 

76u  That  the  warrantee  may  recover  on  the 
covenant,  though  he  yielded  to  the  adverse 
chiim  without  litigating  it.  Stone  v.  Hooker, 
9  Oofo.,  164;  Fowler  o.  Poling,  6  Barb., 
165. 

77.  That  the  covenant  of  warranty  is  not 


broken,  until  evic^jon.    Baak  of  Utioa  «.  Mer- 
sereau,  8  JSei^  Oh,,  628,  672. 

78.  The  grantors  covenanted  that  they,  the 
premises  unto  the  grantee  ^^,  against  the 
grantora,  4c.,  and  all  persons  whatsoever  law- 
Mly  claiming  or  to  claim  the  same,  would 
w«rr«nt  and  forever  dated. 

SM,  not  a  covenant  of  seizin,  and  conse- 
quently aot  violated  by  the  mere  ezistenoe  of 
an  outstaDdkig  pyamouit  title.  The  true 
meaning  of  snoh  a  oov«nant  is,  that  the  gran- 
tee, Ae.,  shall  not  be  deprived  of  possession, 
by  force  of  a  paramount  titie.  Theagh  there 
are  Engliih  eases  to  the  oontrary,  in  this  and 
otherStatsait  is  settled  that  in  order  to  mata- 
taia  an  action  for  the  breach  of  the  covenant, 
an  aetnel  eviot&on  or  ouster  from  the  posses- 
akMn  of  the  whole  or  of  a  part  of  tbe  premises 
conveyed,  by  the  force  of  a  panunonnt  titie, 
is  neoesssry  to  be  proved.  Thoagh  it  may 
not  be  necessary  to  prove  an  eviotion  by  pro- 
cess of  law,-^or  the  possession  may  be  changed 
by  its  surrender  to  the  rightful  owner, — ^yet,  in 
all  cases,  to  show  a  breach  of  the  covenant, 
evideaoe  of  an  actual  and  lawfhl  dispossession 
must  be  given.  [11  Johns.,  122;  8  Wend., 
180;  7  Id.,  281;  21  Id.,  120;  8  HIM,  648;  5 
OoBn.,  5ftl ;  11  N.  H.,  621 ;  1  Mass.,  464;  4 
Id.,  849.]  JSr.  T.  Superior  O^.,  1862,  Blydea* 
burgh  e.  Gotheal,  1  Duer,  176, 196. 

79.  maotmeot  The  warrantor  is  con- 
eloded  by  a  verdict  in  ejectment,  of  the  com- 
mencemeat  of  which  he  had  doe  notice.  Sn^ 
prems  Ct,,  1888,  Cooper  v.  Watson,  10  Wend,, 
202. 

80.  Relief  against  Taador.  Hie  fact  that 
the  purchaser  of  real  estatS)  who  has  a  cove- 
nant of  warranty  from  the  grantor,  is  sued  for 
tbe  purpose  of  recovering  the  premises,  by  per- 
sons okkniag  titie  paramonnt  to  his  deed, 
does  not  authorize  such  grantee  to  come  into 
the  €k>urt  of  Ohancery  for  relief  against  an 
action  at  law  for  the  unpaid  purchase-money 
of  the  premises.  Ohaneerp,  1848,  Miller  v. 
Avery,  2  Barb.  Ch.,  682. 

81.  Sevend  covenanta.  Covenants  for 
quiet  enjoyment,  and  a  general  warranty,  are 
broken  oaly  by  a  lawftd  eviction.  Supreme 
Ci.,  1806,  Greenby  o.  Wilcocks,  2  Johne.,  1 ; 
and  see  Whitbeck  e.  Cook,  16  Id,  488. 

8&  To  constitute  a  breaoh  of  covenants  of 
warranty  and  of  quiet  enjoyment,  the  eviotion 
must  be  shown  to  be  by  titie  paramount  to 
that  of  defendant    [7  Wend.,  281;  6  Id.,  404; 
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Oomoftnti  of  Titl«. 


8  Johns.,  896;  6  l£as8.,  246 ;  9  Weud., 421 ;  4 
Kent,  479.]  Suprems  Ot,^  1889,  Beddoe  o. 
WadBWorth,  21  Wend,^  120;  and  see  Kelly  «. 
Dutch  Ohnrch  of  Schenectady,  2  EUl^  106. 

83.  Hicjhway.  It  is  not  a  breach  of  cot- 
enants  of  ownership,  seizin,  power  to  convey, 
and  for  qniet  possession,  that  part  of  the  land 
was  a  pnblio  highway.  Bach  a  highway  is  a 
mere  easement,  and  the  seizin  and  right  to 
convey  still  oontinnes  in  the  owner  of  the 
land  over  which  it  mns.  [16  Johns.,  447.] 
Supreme  C%.,  1818,  Whitbeck  o.  Cook,  16 
John$,y  488. 

84.  fihuplns.  Where  the  premises  were 
foreclosed  nnder  a  mortgage,  subject  to  which 
the  grantee  had  purchased,  and  his  claim  to 
the  surplus  was  defeated  by  an  incumbrance 
which  accrued  prior  to  the  conveyance  to  him, 
that  conveyance  having  been  with  covenants 
of  warrant  and  quiet  enjoyment, — Eeld^  that 
these  circumstances  constituted  an  eviction  in 
equity,  and  as  there  was  no  eviction  which 
would  give  him  a  remedy  on  his  covenants  at 
Jaw,  he  might  recover  in  equity  thereon.  A, 
F.  Chan,  Cft.,  1844,  Kenney  v,  McCullough,  1 
8an4f.  Oh.,  870. 

85.  Reooireiy  by  oovvnantee  who  has 
demlfled.  Before  the  grantee  with  covenants 
of  warranty,  seizin,  for  quiet  enjoyment,  &c., 
can  recover  against  the  covenantor,  for  the 
eviction  of  his  own  lessee  by  superior  title, 
he  must  make  satisfaction  to  such  lessee  upon 
his  own  covenant.  No  person  can  recover 
damages  who  has  sustained  none.  [6  Cow., 
187;  4  Kent,  472.]  Supreme  Ot.,lS62,  Baxter 
9.  Ryerss,  18  JBarh,,  26Y. 

86.  If  the  covenantee  is  not  bound  by  cov- 
enants to  those  claiming  under  him,  he  acts 
gratuitously  in  paying  them,  and  cannot  re- 
cover such  payment  back  from  the  covenan- 
tor.   Jb. 

87.  Ra-artabltahmunt  of  title.  After  evic- 
tion, the  establishment,  in  a  subsequent  action, 
of  the  title  granted  to  the  covenantee,  and  the 
restoration  of  the  premises  to  him,  works  only 
a  partial  satisfaction.    lb, 

8a  Oral  notice  by  the  grantee  to  the 
grantor,  of  an  ejectment  brought  against  him, 
is  sufficient  to  make  a  recovery  therein  against 
the  grantee  conclusive  upon  the  grantor.  [1 
Johns.,  517;  18  Wend.,  128;  9  Cow.,  164;.  6 
Wend.,  44.]  Supreme  Ct.,  1880,  Miner  «. 
Clark,  15  Wend,,  426. 

89.  A  diacharge  of  a  part  of  a  covenant 


is  not  a  release  of  the  whole,  thou^  the  role 
is  otherwise  of  a  condition  subsequent  af- 
fecting title  to  real  property.  [1  BolL  Abr., 
472;  2  Bam.  6i  A,  105;  2  Myl.  A;  C,  861.] 
Ct,  of  Errors,  1889,  Williams  o.  Dakin,  22 
Wend.,  201 ;  affirming  8.  C,  VI  Id.,  447. 

90.  The  tj^hnical  principle  that  if  an  estate 
be  granted  upon  a  condition  subsequent,  and 
the  condition  be  partially  dispensed  with,  it  is 
wholly  extinguished,  has  no  application  to  a 
mere  covenant,  which  is  in  its  nature  divisi- 
ble,   lb. 

91.  Releaae.  A.  conveys  land  to  B.  with 
covenants,  and  B.  conveys  to  C,  and  takes  a 
mortgage  to  secure  the  purchase-money;  C. 
cannot  release  the  covenants  in  A.*s  deed 
while  the  mortgage  is  outstanding,  for  by  the 
mortgage  the  seizin  was  revested  in  B.  Sur- 
preme  Ot.,  1817,  Kane  «.  Sanger,  lAaJohm.,  89. 

92.  The  grantee's  xeoonveyanoe  to  the 
^antor  by  release  or  quitrdaim,  is  not  an  ex- 
tinguishment of  a  covenant  of  seizin  previously 
broken.  Supreme  Ot.,  1808,  Bennett «.  Irwin, 
8  Johm.,  868. 

93.  Where  A  conveys  land,  which  is  in- 
cumbered, to  B.,  with  warranty,  and  6.  con- 
veys to  C,  with  warranty,  who  reoonveys  to 
A. ;  the  covenants  of  A  and  B.  are  thereby 
extinguished.  But  if,  in  the  mean  time,  B. 
has  made  an  agreement  with  A.  to  assume 
and  discharge  the  incumbrance,  B.'s  covenant 
to  C.  is  not  merged  tn  equity,  so  far  as  regards 
the  incumbrance,  but  passes  to  the  subsequent 
grantee  of  A.  Chancery,  1884,  Kellogg  e. 
Wood,  4  Paige,  678,  614. 

94.  A  reoonveyanoe  of  the  land,  by  the 
grantee  thereof,  without  covenants  of  war- 
ranty in  such  reconveyance,  will  not  prevent 
such  ori^nal  grantee  from  recovering  for  a 
breach  of  the  covenant  of  seizin  contained  in 
the  conveyance  of  the  premises  to  him.  [3 
Johns.,  868;  9  Mass.,  886.]  Chancery,  1848, 
Bank  of  Utica  v.  Mersereau,  8  Barb.  Ch.,  628, 
672. 

95.  A.  mortgaged  a  farm  to  B.,  and  then 
conveyed  it  to  C,  who  reoonveyed  a  parcel  of 
it  to  A.,  with  covenants  of  warranty.  A.  con- 
veyed the  parcel  to  D.,  subject  to  the  mort- 
gage, and  took  back  a  mortgage,  which  he 
foreclosed,  and  reacquired  the  title.  The  mort- 
gage given  by  A.  to  B.  was  afterwards  fore- 
closed, the  whole  farm  sold,  and  A.  evicted : — 
Meld,  that  C.  was  liable  to  A.  on  his  cove- 
nants in  the  deed  reconveying  the  parcel. 
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Ct^j  185S,  Andrews  o.  Wolcott,  16 
Sorbin. 

ly.  Impubd  Covienasts. 

9€L  A  conveyanoe  in  foe  for  oonsidera- 
tka  do«e  noti  of  itself^  imply  a  ooyenant  of 
tit]«b  {lInst,6;l€k>.,l;90ro.,196;lSalk., 
ail;  Dong^  664;  6  D.  A;  K,  606.]  Supreme 
GL,  180i,  Frost «.  Baymond,  2  Oai.^  188. 

97.  ni0  words  ^^  grant,  bargain,  sell,  alien, 
and  confinn,"  do  not  imply  a  covenant.  It  is 
only  the  word  "^  give^'  in  a  deed  in  fee,  or  the 
words  eeneetii  or  feoffimy  in  an  estate  for 
years,  that  import  a  warranty.  Supreme  Ot,y 
1804,  Froet  e.  Raymond,  8  (M.y  188;  and  see 
Ysnderkarr  o.  Yanderkarr,  11  John$.y  122; 
ud  Kent  9.  Welch,  7  /(Z.,  258;  and  see  Bar- 
wdl «.  Jackson,  9  IT.  T.  (5  Seld.\  685. 

9a  The  words  ^Memise,"  and  ^*  grant,'' in 
a  lease  fbr  years,  imply  a  oovenant  of  power 
to  lease,  and  an  action  lies  upon  it,  thongh  the 
lesBee  never  entered,  if  he  was  prevented  from 
entering  by  a  person  having  a  title  existing  at 
the  date  of  the  lease.  [2  Oai.,  194;  Oo.  Dtt, 
884^882;  Hob.,  12;  lSannd.,822;  4  Co.,  80; 
Oro.  Eliz.,  674;  Oro.  Jac.,  78.]  Supreme  Ot.y 
1827,  Orannis  v.  CQark,  8  Oow.y  86 ;  1880,  Bar- 
ney «.  Keith,  4  Wend.y  502;  Ohmcery^  1846, 
Tone  «.  Brace,  11  Paigey  666 ;  affirming  S.  0., 
Ularhey  508 ;  and  see  Ifoyor,  &c,  of  N.  Y.  «. 
Mabie,  18  N.  F.  (8  Eem,\  161. 

99.  That  the  term  *^  demise,"  in  a  perpetnal 
lease,  implies  a  covcDant  for  qniet  ei^oyment, 
at  least  daring  the  life  of  the  lessor.  Folts  t, 
Hnntley,  7  Wend,y  210. 

100.  A  lease  by  the  words  ''  agrees  to  let," 
does  not  imply  a  covenant.  Supreme  Gt,  1852, 
Baxter  e.  Byerss,  18  Barb.y  267. 

101.  BOeot  of  Bxpnaa  covenant  An  im- 
plied covenant  is  restrained  by  an  express 
eovenant.  Supreme  Ot.^  1810,  Kent «.  Welch, 
7/9%fW.,258. 

102.  That  all  implied  covenants  are  done 
away  by  an  express  covenant  [2  Oai.,  192.] 
Yanderkarr  e.  Yanderkarr,  11  Johm.y  122. 

lOa  Implioation  abrogated— Jieaaea*  Un- 
der the  provision  of  1  Bev.  Stat,  788^  $  140,— 
that ''  no  covenant  shall  be  implied  in  any  con- 
Teyanoe  of  real  estate,  whether  saoh  convey- 
ance contain  special  covenants  or  not,"— all 
implied  covenants  are  abolished.  A  lease  for 
yean  is  a  conveyance  within  this  provision, 
and  a  covenant  for  qniet  eigoyment  cannot  be 
implied  therein.    Supreme  Ot.y  1885,  Kinney 


e.  Watts,*  14  Wend,^  88.    Approved  and  fol- 
lowed, 1852,  Baxter  «.  Byerss,  18  Ba/rl.y  267. 

104.  The  statute  does  not  extend  to  the  im- 
plied covenant  for  quiet  enjoyment  in  a  lease 
for  a  mere  term  of  years,  creating  only  a 
chattel  interest  in  the  land.  Chomceryy  1845, 
Tone  e.  Brace,  11  Pot^s,  666;  affirming  S.  0., 
Clwrhey  508  (to  nmilar  effect  is  S.  0.,  8  Paigey 
597) ;  and  disapproving  Einney  o.  Watts,  14 
Wend.y  88. 

105.  —  mortgage.  Under  the  Bevised 
Statutes,  there  is  no  covenant  implied,  in  a 
mortgage  of  real  property,  for  the  payment  of 
the  debt  secured  by  the  mortgage.  [1  Bev. 
Stat,  788,  %  189.]  Ohaneeryy  1848,  Hone  «. 
Fisher,  2  Barb.  Oh^y  559. 

106.  —  Inoocporeal  right  By  the  com- 
mon law,  a  conveyance  of  an  ifMorpereal  right 
— e.  ff,y  a  lease  of  a  right  to  collect  wharfage^ 
eqnally  implies  a  covenant  for  quiet  eigoy- 
ment,  with  a  demise  of  corporeal  property. 
[18  East,  68;  Piatt  on  Gov.,  68,  812;  1  T.  B., 
671.]  Ot.  e/AppeaUy  1855,  Mayor,  &c.,  of 
N.  Y.  e.  Mabie,  18  K  T.  (8  JC^m.),  151 ;  re- 
versing S.  0.,  2  IhteTy  401. 

107.  Such  a  conveyance  is  not  within  1 
Bev.  Stat,  788,  |  140,— forbidding  implied 
covenants, — since  it  is  not  **a  conveyance  of 
real  estate."  lb. 

lOa  If  ohattela  be  leased  by  a  sealed  in- 
strument, a  covenant  to  return  them  at  the 
end  of  the  term  is  not  implied.  The  lessor  is 
a  bailor,  and  his  remedy  is  trover,  or  replevin, 
after  demand.  Supreme  Oty  1840,  Zule  e. 
Zule,  24  Wend.y  76. 

109.  XtaEeontOKy  oontniot  There  is  an 
implied  covenant  of  title  in  every  executory 
contract  for  the  conveyance  of  land,  unless  the 
terms  of  the  instrument  exclude  it  [Sugd.  on 
Y.,  ch.  1,  §  8,  art  17],  and  it  is  continued 
down  to  the  execution  of  the  conveyance,  and 
is  extinguished  by  it  Ot  qfAppedk,  1854, 
BnrweU  e.  Jackson,  9  If.  Y.  (5  Seld.)y  586. 

As  to  this  subject,  see  Yxhdob  and  Pub- 

OHASBB. 

110.  Conveyanoa  aalijeot  to  mortgaga 

A  clause  in  a  conveyance  to  the  effisct  that  it 


*  In  this  case  the  lease  was  of  premises  in  another 
State,  but  this  point  does  not  appear  to  have  made 
a  qnestion.  It  was  deemed  a  groond  of  objection 
to  this  decision,  in  Tone  «.  Braoe,  8  Paigi^  597 ;  II 
Id»y  566.  Kinney  «.  WattB  was  disapproved,  and 
Tone  V.  Braoe  approved,  in  Mayor,  Ac,  of  N.  Y. «» 
Mabie,  18  K  7,  (8  ir«m.),  161. 
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Whan  OofUMttt  llM. 


IS  sabject  to  one-half  of  a  mortgage,  doea  not 
imply  a  ooTensnt  on  the  grantee^a  part  to  pay 
it.  [1  Rev.  Stat.,  788,  $  140.]  K  F.  Suf^riar 
Ot„  1858,  Mnrray  «.  Smithy  1  Duer,  412. 

V.  TbAITOFEBS  of  COYJDXAJSm. 

111.  Rmuiiog  with  tlw  land.    The  eoYe- 

nant  of  seizin  is  broken,  if  at  all,  the  instant  it 
is  madei,  and  beoomea  a  mere  ohoee  in  action; 
and  if  there  is  no  land  whereof  the  grantor 
was  seized,  it  oannot  be  s^  to  ran  wiih  the 
land,  so  that  the  assignee  of  the  eovenant  ean 
me,  JSkprmns  Ot^  18M,  Greenby  «.  Kellogg^* 
2  JohM,^  1 ;  and  see  WHhy  «.  Momford,  5 
Ciw.,  187. 

112.  Though  there  shonld  be  a  total  wftnt 
of  right  in  the  arigyial  oovesantor,  if  his  deed 
transfer  tho  possession,  and  that  possession 
passes  by  snbseqvent  oonveyanoes,  the  origi- 
nal ooTenant*  pass  therewith.  The  naked 
possession  is  an  estate,  and  corenanta  veal, 
before  breaeh,  pass  with  it.  Shtprems-  Ct,^ 
188A,  Beddoe  e.  Wadsworth,  21  Wmd,,  120. 

lia  If  the  deed  convey  the  possession, 
that  is  enoogh  to  convey  the  covenants  whieh 
mn  with  the  land.  Sfq^reme  €t.^  1849,  Fow- 
ler V.  Pohng,  6  Ba/fb.^  185 ;  reversing  8.  0.,  2 
Id,,  800. 

114.  A  qnit-daim  deed  passes  the  covenants 
as  well  as  a  deed  with  covenants.  lb,;  Ct,  of 
Emm,  1842,  Hunt  o.  Amidoo,  4  HiU,  846. 

11&  Oovenaatiiottolidild.  The  grantee^ 
covenant  not  to  ereet,  or  ssfifer  to  be  erected, 
any  tenement,  edifice^  or  strtlctare,  upon  a 
street  or  common,  owned  by  the  grantor,  in 
front  of  the  premisee  conveyed,  nins  with  the 
land  of  the  grantor.  Ohaneery,  1884,  Trustees 
of  Watertown  «.  Ctowen,  4  Paige,  610. 

lltt.  Breaob  before  a— Ignmant  T.  con- 
veyed to  B.,  B.  covenanting,  in  the  deed,  for 
himself^  his  heirs,  and  assigns,  to  pay  a  mort- 
gage which  existed  against  the  premises.  Af- 
ter the  mortgage  fell  due,  B.  conveyed  to  de- 
fendant. SM,  that  the  covenant  was  broken 
before  B.^s  conveyance,  and  that  therefore  his 
grantee  was  not  liable  upon  it.  A  covenant 
broken  before  assignment  of  the  land  does  not 
bind  the  assignee.  [Oro.  Eliz.,  868 ;  1  Salk., 
199;  8  Bnrr.,  1271 ;  2  Johns.,  1.]  K  T.  Su- 
perior Ot.,  1861,  Tillotson  «.  Boyd,  4  3om4f., 
616. 

117.  Qi;^  aala  In  foreolosnrs^  the  pnrchi^r 


•  Dissented  from  in  Msrtin  «.  Baker,  5JBlad/.,  988. 


acquires  the  covenants  which  ran  with  1^ 
land.  Supreme  Ct.,  1862,  Andrews  e,  Woloott, 
16  Barb.,  21. 

118.  Descent  Since  the  covenant  of  seizin, 
if  br(^en,  is  broken  when  made,  the  right  of 
action  descends  to  the  personal  r^peaenta- 
tives.  Supreme  Ot.,  1809,  Hamilton  «.  Wil- 
son, 4  JohiM.,  72. 

119.  A  covenant  real  ceases  to  be  snch 
when  broken,  and  no  longer  rans  with  the 
land,  i^id  the  right  of  aotk)n  deaeeads  to  the 
personal  representative,  and  not  to  the  b«ir. 
[6  Oonn.,  604;  4  Johns.,  72.]  S^^prmne  Ot., 
1882,  Beddoe  e.  Wadsworth,  21  WmdL,  120. 

120.  notice  froBi  aeaignea  Where  a  cov- 
enant is  assigned,  notice  of  a  breach  may  be 
given  by  the  assignee.  Supreme  Ot.,  1809, 
Van  Yechten  e.  Graves,  4  Johne.,  408. 

As  to  when  several  covenants  in  a  Contniot 
are  to  be  deemed  dependent  or  independent, 
and  as  to  all  principles  common  to  oontraots 
in  general,  see  OonrBAors. 

As  to  the  right  of  the  Beir  or  tiie  pereonel 
repreaentattve^  see  Desosnt;  and  DianoBU- 

TIOK. 

'As  to  covenants  FecnUar  to  mortgages^ 
leases,  i^id  other  special  instruments,  see  those 
titles. 

As  to  matters  of  Pleedinff  and  Ihrktonoei 
see  those  tities. 


COVENANT  (Aotloa  of). 

[Sinoe  tbe  aetton  of  ooveiunti  In  Its  old  ft>rm,  to  now  abo^ 
tabed  in  thto  BteU,  onlf  thoM  omm  whioli  are  peeollar  to 
that  form  of  action,  or  tha  eleodoa  betwaen  that  and  othar 
forma,  ara  hera  glvoD.  The  prlndplea  of  tbe  law  of  oealad 
aoatraota,  althoogh  dttatmlMd  In  rafewnaa  ta  tka  aatios  of 
oovenanti  wtU  be  found  treated  onder  the  preoedlngaatlde, 
OoTnrAMT,  and  under  Dsid:  Sbal;  OomrnAOSB.  Salaa  of 
'  ladUv  ^  •▼tdanoe  may  be  foond  onder  PuAOnvo  4« 
.w;  and  Syxi>SHO&] 


DleadU 
Law: 


1.  Bzeonton.  Where  there  is  an  express 
covenant  for  rent,  the  executor  is  not  confined 
to  the  statute  remedies  "by  distress  and  debt, 
hot  may  resort  to  a  common-law  remedy  on 
the  covenant.  Supreme  Ot.,  1800,  Yan  Rens- 
selaer e.  Platner,  2  Johfk».  Om.,  17. 

A  Covenant  will  lie  on  a  covenant  in  a  deed 
against  a  lessee,  notwithstanding  a  third  per- 
son be  at  the  time  the  actoal  tenant,  and  tbe 
lessor  has  recognized  him  as  snch ;  and  against 
his  exeontors,  notwithstanding  he  may  have 
assigned  in  his  lifetime,  and  the  rent  accraes 
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nbseqnent  to  his  death.    [8  Mod^  826;  Oro. 
jAC.,5a2.]    Ih. 

a  The  eame  rule  appHea,  though  the  ooTe- 
oant  was  upon  an  estate  infte,    lb. 

4.  Partnen.  Oovenant  does  not  lie  on  an 
agreement  of  partnership,  to  compel  the  pay- 
ment of  a  baknoe  due  to  Ihe  partnership  from 
one  of  the  partners.  The  remedy  is  by  bill  in 
equity,  or  action  of  acoonnt.  Suprems  Ct.y 
1816^  Niren  e.  Spiekerman,  12  John$.y  401. 

&  One  partner  may  maintain  covenant 
sgaiast  his  copartner^  on  a  covenant  either  to 
pay  any  snm  or  do  any  act  for  the  parpoee  of 
oidy  lanoohang  the  partnership,  or  for  the 
oinying  of  it  on.  [Odly.  on  Partn.,  182 ;  18 
£ast,  587;  5  Wend.,  274;  19  Id.,  428;  11 
Moore,  491;  8  Ring.,  468.]  Suprmm  Gt., 
IMO,  Glover  e.  Tncfr,  24  Wmd.,  168. 

6l  CSoBlraot  aot  seated  aooocdliig  to  the 
law  ^  tUa  8iflifea.  Covenant  cannot  be  main* 
toned  hers  on  a  oostraot  to  be  performed  in 
aaotfaer  State,  exeented  with  a  scrawl^  aad 
the  word  mdl  in  the  loeui  sigiUiy  thon^  by 
the  eommen  kw  tpf  that  State  saoh  a  mark  is 
s  seel.  Suprmne  Ot,,  1826,  Andrews  o.  Her- 
riot,  4  C^.^  606;  overmUag  Meredith  «.  Hips- 
dale,  2  iM.,  862. 
As  to  what  is  a  saffio^nt  0eai  see  Sbal. 
7.  iWgnecl  mmI  eealed  ^  one  paitar  only. 
Govenai^  will  iie  only  where  the  instrament 
is  sctoaUy  signed  and  'sealed  by  the  party,  or 
by  his  antiiority.  A  recognition  of  the  oon- 
Uact,  though  in  writing  and  nnder  seal,  will 
sot  make  it  a  eoveaaat.  Suprems  Ot.^  1826, 
Qtlee.  Ijfoon,  6  Gow^  446. 

a  MofllftiiHlian  Flainliff  chartered  a  ves- 
sel to  the  defendants,  reservkg  the  eabin  to 
bimsel^  and  giving  defendavts  the  privilege  of 
tskJBgont  one  passengw ;  bnt  defendants  took 
out  two  passengers.  SM^  ihat  {Mntiff  oo^d 
iM>t|  in  an  action  of  ooveoant,  iq>on  the  ohar- 
W-parfy,  reoover  the  passage-money  ^  the 
tttrt  pwmei^er,  but  most  resort  to  some  otiher 
nns4y.  N.  F.  Supmor  (X,  1828,  Gram  t». 
SstoB,  1  EM,  262. 

8.  Itaol  anflieil^  of  agent  Defendant 
mttoised  his  agent,  by  writing,  not  under 
^  to  sign  a  contract  for  a  quantity  of  tim- 
^t  and  the  agent  signed  a  sealed  contract  lor 
9B(4  timber; — HM^  that  covenant  would  not 
^•gsinstdele&dant;  and  this,  notwithstand- 
^  t  saleeqcient  par(4  acknowledgment  and 
^ ^poif  »ii^^  the  contract.  [1  Hoh, 
^*l;8.0^8Oom.L.R.,64.]    An  agent  can- 


not bind  his  principal  by  deed,  unless  he  has 
authority  by  deed  so  to  do.  SuprmM  Ot^ 
1882,  Hanford  o.  McNair,*  9  W^nd^  64. 

10.  Ofioial  boed.  The  d^endants  eov». 
nanted  to  pay  to  each  and  every  person  such 
sum  or  sums  as  the  constable  might  become 
liable  for  on  aoooimt  of  any  execution  which 
might  be  delivered  to  him ; — HM^  that  they 
were  liable  in  an  action  of  covenant  by  any 
plaintiff  in  an  execution,  who  is  aggrieved. 
The  instrument  was  made  for  benefit  of  the 
person  bringing  the  suit,  and  it  is  not  neces- 
sary that  his  name  should  in  terms  be  used* 
Siireme  Ot^  1880,  Fellows  e.  Gihnan,  4  W«d^ 
414. 

IJu  Where  a  eonstable^s  bend  is  given  to 
the  People,  an  individual  cannot  maintain  debt 
np<m  it  in  his  own  name.  His  rraaedy  is  cove- 
nant on  the  condition^  or  an  action  of  debt  in 
the  name  of  the  People.  Supreme  Ot,^  1882| 
lAWton^  Erwia,  8  lFsw2.,  288. 

12.  That  cov€Aaat  ix  debt  may  be  broeght 
on  a  constable's  bond.  Skelliai^  «.  Tendesi 
la  Wend.^  806. 

As  to  when  OUmt  fonae  of  action  may  be 
brought  instead  of  covenant,  see  AssmiPSiT; 
Casb;  Dnr;  TnttPABS. 

As  to  Parties^  needtaigi,  and  Cvideuoeb  in 
actions  of  covenatffc,  see  those  titles. 

As  to  Wluit  Is  a  covenant  that  will  support 
an  action,  see  Covenant;  OocrrsAom,  and 
the  various  tities  there  referred  to. 
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nOMtf  <tete  ttOe  rire  «oI1«etoA  fM  oaacs  irMok  torn  on 
the  gromdii,  tod  oltfeot,  «Bdttt«nt  of  tho  Mnltnble  nltaf 
glyen  In  Bneh  sulta,  oonslderod  m  n  omm  oraotion.  The 
MNienl  prlndplM  gov«ralng  the  reliitioii  of  Debtor  end 
Creditor,  the  snUeet  of  Frasdolent  Oonyojaooee.  the  role* 
Mpeeting  PuHcB,  Pleidltt&  ISrldenoe,  I^lunotioM,  Be- 
oelTeirAe.,  ve  rMeired  fyt  their  re^eettTo  titles  elM- 
wherekj 


*  Explained  in  iBlood  v.  Ooodrioh,  12  Wend,^  624, 
as  not  authority  fbr  the  idea  thst  It  parol  admisrion 
of  (ho  existenoe  of  an  authority  -ottder  seal  would 
be  hmdmiarible ;  and  see  Blood  e.  Ooodrioh,  9 
IfM^.,  6S. 
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I.   In  GBirBBAL. 

n.  Suit  to  bskoye  oBSTBUOnoirs  to  u»al 

BSMSDT. 

m.  Suit  to  bbaoh  pbopbbtt  not  liablb  to 

BZBOTJTION. 

I.  Ik  6snxral« 

1.  RedoemiDC^  An  ezecQtion  creditor  at 
law  has  a  right  to  oome  into  ohanoery  and 
redeem  an  incnmhrance  upon  a  chattel  inter- 
est, in  like  manner  as  a  judgment  creditor  at 
law  is  entitled  to  redeem  an  incmnbranoe 
upon  the  real  estate;  and  the  party  so  re- 
deeming will  be  entitled,  in  either  case,  to  a 
preference  according  to  his  legal  priority. 
Ohxvncwy^  1820,  IfcDermntt  «.  Strong,  4 
Johm,  Oh.,  087. 

2.  Aflflignoe.  The  assignee  of  a  judgment 
npon  which  an  ezecntion  has  been  returned 
unsatisfied,  need  not  issue  a  new  one  before 
filing  a  creditor's  bill  thereon.  Ohano&rjf^ 
1888,  Oleason  v.  Gage,  7  Paige^  121  (over- 
ruling  Wakeman  o.  Russel,  1  JBdmo.^  600); 

1846,  McArthur  «.  Hoysradt,  11  Faige^  406 ; 

1847,  Strange  «.  Longley,  8  Barb,  Ch.,  660; 
F.  Ohan.  Oty  1880,  Hastings  v,  Pahner, 
Olarie,  62. 

3.  An  assignee  of  the  obligations  on  which 
the  judgment  was  recoYered,  not  of  the  judg- 
ment itself,  cannot  maintain  a  creditor's  bill 
thereon.  Ohaneery,  1847,  Strange  v.  Longley, 
8  Barb.  Oh,,  660. 

4.  Several  oredltora.  Creditors  who  have 
separate  and  distinct  judgments  may  unite  in 
filing  one  bill.  V.  Ohan.  Ct,  1882,  Lentilhon 
«.  Moflfat,  1  JSdw.,  461.  Approved^  Ohtmoery^ 
1842,  Diz  0.  Briggs,  0  Paige,  606 ;  and  see 
Murray  «.  Hay,  1  Ba/rb.  OK,  60,  where  it  is 
said  that  this  practice  is  oonunon. 

5.  Joliife-Jiidginent  That,  upon  a  joint- 
judgment  against  several  defendants,  not  sure- 
ties, some  of  whom  had  not  been  served  with 
process,  all  must  be  made  defendants  in  a 
creditor's  bill.  Ohamery,  1880,  Commercial 
Bank  of  Lake  Erie  «.  Meach,  7  Paige,  448. 

6.  Where  a  joint-judgment  against  several 
defendants  was  obtained,  and  the  court  stayed 
all  proceedings  thereon  as  against  one,  to  let 
in  a  defence  upon  his  part,  but  without  preju* 
dice  to  the  judgment  as  against  the  others; — 
Held,  that  a  creditor's  bill  against  such  others 
alone  was  sustainable.    lb, 

7.  Separate  judgments.  Where,  in  an  ac- 
tion against  makers  and  indorsers  of  a  note, 


separate  judgments  are  had,  one  against  the 
maker  and  another  against  the  indorsers,  the 
creditor  may  proceed  on  the  latter  judgment 
against  the  indorsers  alone,  as  if  the  judgments 
were  in  separate  actions,  unless  it  is  shown 
that,  under  the  circumstances,  it  is  unreason- 
able. Ohancery,  1888,  Austin  «.  Figueira,  7 
Paige,  66. 

8.  Amount  of  judgment  The  words  ^  ex- 
clusive of  costs,"  in  the  statute  requiring  chan- 
cery to  dismiss  a  bill  concerning  property, 
where  the  matter  in  dispute,  exclusive  of  costs, 
does  not  exceed  $100,  mean  costs  of  the  suit 
in  chancery,  and  a  bill  lies  on  a  judgment  for 
over  $100,  though,  without  the  costs  included 
in  it,  it  would  be  less  than  that  sum.  F.  Ohan. 
Ot.,  1888,  Van  Tyne  «.  Bunce,  1  Edw,,  688 ; 
Ohancery,  1841,  Spear  e.  Given,  0  Paige,  862. 

9.  Where  there  are  several  complainants, 
the  £EU}t  that  the  judgment  of  one  of  them  is 
less  than  $100  is  no  objection.  [0  Paige,  606.] 
Ohamary,  1846,  Bryan  o.  Enickerbaoker,  1 
Bmrb.  Oh.,  400. 

Consult,  also,  as  to  the  BIfeot  of  this  stat- 
ute, Chakoebt,  n. 

10. — of  property.  The  answer  or  affidavit 
of  the  defendant  that  he  has  not  property  to 
the  amount  of  $100,  is  no  defence  to  the  suit, 
nor  a  reason  for  refusing  to  appoint  a  t^Mret. 
[4  Paige,  864.]  Ohancery,  1886,  Fitzburgh  e. 
Everingham,  6  Paige,  20. 

11.  A  denial  of  property,  ^*  except  neoessarj 
wearing  apparel,"  is  not  sufficient.  The  de- 
fendant must  give  a  particular  account  of  it, 
to  enable  the  court  to  judge  whether  it  is 
wholly  exempt.  V,  Ohan.  Ot,  1880,  Brown 
«.  Morgan,  8  WIm.,  278;  1848,  Gregoiy  e. 
Valentine,  4  Id,,  282. 

12.  A  denial  by  the  defendant,  in  his  an 
swer,  that  he  has  any  property,  will  not  en- 
title him  to  a  dissolution  of  the  iigunction. 
Chancery,  1848,  New  «.  Bame,  10  Paige,  602f! 

13.  W^rongfiil  judgment— error.  The  de- 
fendant may  show,  by  his  answer,  that  the 
judgment  was  recovered  in  violation  of  an 
equitable  agreement;  also  that  he  has  brou^t 
error  on  the  judgment,  and  that  the  writ  is 
still  pending.  V.  Ohan.  Ot.,  1886,  Smith  e. 
Orocheron,  2  Edw.,  601. 

14.  Decree.  A  creditor's  bill  may  be  found- 
ed upon  a  decree  as  well  as  upon  a  judgment. 
Ohmeery,  1882,  Clarkson  o.  De  Peyster,  8 
Paige,  820;  1887,  Speiglemyer  e.  Crawford, 
6/i.,  264. 
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1&  A  cxBditor  witfaout  Judgment  cannot 
niajntain  a  bill  for  his  debt,  althongh  he  allege 
^rand.  V.  Ghan.  Ot^  1888,  Wiltshire  v.  Mar- 
<)eet,  1  JSe^^  664. 

16l  Ooiporation  debtor.  A  creditor  of  an 
iosolTent  corporation  may  file  an  ordinary 
creditor's  bill  agidnst  it,  though  he  cannot 
thereby  obtain  a  preference.  [10  Paige,  290.] 
X  r.  Ohan.  Ot.,  1846,  Masters  e.  Rossie  Lead 
Mining  Oo.,  2  San^f.  Oh.,  801. 

17.  Jodpnont  against  foreign  oorporatioQ. 
Since,  by  the  provieions  of  2  Rev.  Stat,  460, 
snd  before  the  act  of  1840,  the  sheriff  upon 
attachment  against  foreign  corporations,  might 
sttich  ehoses  in  action,  bnt  there  was  no  pro- 
Tision  for  collecting  or  selling  them, — the 
ereditor  of  the  corporation  might  file  a  cred- 
itor's bill  to  have  snoh  ehoses  in  action  sold. 
F.  Okwn^  GLj  1840,  Fenton  e.  Lumberman's 
Bank,  Olarhe,  286. 

1&  If  a  creditor's  bill  against  a  foreign  cor- 
poration, upon  a  Judgment  in  attachment  pro- 
oeedinga,  shows  that  ehoses  in  action  were 
attached,  and  does  not  show  that  they  have 
not  beea  collected,  or  that  there  is  a  deficiency, 
as  iigimction  should  not  be  allowed.  F.  Chtm, 
CL,  1840,  Orosby  e.  Lumberman's  Bank, 
Glarle,  284. 

19.  That  a  judgment  against  a  foreign  cor- 
poradon,  upon  attachment  of  its  property, 
being  a  proceeding  in  rem^  cannot  be  the 
fosndation  of  a  creditor's  bill.  Thomas  e. 
Xerebants*  Bank,  9  Paige,  216. 

ao.  Judgment  aet  aside.  If  after  biU  filed, 
the  judgment  is  set  aside  in  the  court  in  which 
it  was  reooTered,  the  bill  must  be  dismissed. 
Tbooi^  the  complainant  has,  in  the  mean 
tizne,  recoTcred  another  judgment,  he  cannot 
proceed  thereon  by  supplemental  bilL  F. 
ChM^  CUy  1888,  Butchers  &  Drovers'  Bank  e. 
Willia,  1  Edm.,  646. 

21.  The  regular  course,  where  a  creditor's 
bin  has  been  properly  filed  upon  an  execution 
retuined  unsatisfied,  and  where  defendant  is 
afterwards  let  in  to  make  a  defence,  in  the 
action  at  law,  leaying  the  judgment  to  stand 
as  a  security,  is  to  stay  the  proceedings  in 
chaneery  until  the  final  dedsion  at  law« 
Cnunutry,  1846,  Drew  e.  Dwyer,  1  Barb.  OK, 
101. 

22.  Tax.  The  assessment  of  a  tax  upon 
personal  property,  and  the  return  of  the  war- 
rant unsatisfied  for  want  of  tangible  property 
whereon  to  levy,  is  not  equivalent  to  the  re- 


covery of  a  judgment  and  the  return  of  an 
execution,  to  enable  the  board  of  supervisors 
to  come  into  the  Oourt  of  Chancery  for  reliet 
The  court  have  no  power,  independent  of  the 
statute,  to  ^ve  relief  in  such  case,  and  the 
assessment  is  not  a  judgment  within  the  stat- 
ute (2  Boo,  8taU,  178,  q. «.,  infra,  182).  Ot,  qf 
Brron,  1841,  Durant  v.  Supervisors  of  Albany 
26  Wend.,  66;  reversing  S.  0.,  9  Paige,  182. 

23.  JiiBtloa*8  judgment  It  Heme,  tha 
creditors'  bills  may  be  maintained  upon  jus- 
tices' judgments  exceeding^  $100,  and  a  judg- 
ment obtained  by  proceeding  by  attachment 
\R  no  exception.  Bailey  e.  Burton,  8  Wend^ 
889. 

24.  Judgments  obtained  in  a  justice's  court, 
upon  attachments,  where  the  defendant  is  not 
personally  served  with  process,  and  doee  not 
appear,  are  only  presumptive  evidence  of  in- 
debtedness (Lowe  of  1881,  406),  and  attach^ 
ments  in  those  courts  are  not  leviable  on  real 
property  (2  B&e.  Stat,  280,  $  80).  Such  judg- 
ments, therefore,  will  not  entitle  the  creditor 
to  file  a  creditor's  bill.  (/A^mu^m^,  1846,  Corey 
e.  Oomelius,  1  Barb.  Oh,,  671. 

25.  Execntion  againat  peraon.  While  the 
creditor  has  the  debtor  in  custody  upon  Us 
execution,  he  cannot  file  a  creditor's  bilL 
[Ambl.,79;  18  Johns.,  682.]  OhaMery,lBa», 
Stilwell  e.  Van  Epps,  1  P(Uge,  616. 

26.  If  a  mortgagee  has  obtained  judgment 
at  law  upon  the  bond,  he  may  proceed  by 
creditor's  bill  upon  that  judgment  without 
foredocdng  the  mortgage,  except  where,  by 
sale  on  execution,  or  otherwise,  the  land  has 
been  transferred  and  become  the  primary  ftmd 
for  the  payment  of  the  debt.  Ohaneery,  1889, 
Palmer  v.  Foote,  7  Ptnge,  487. 

27.  Where  the  debtor  diea  before  the  cred- 
itor's judgment  becomes  a  lien,  the  creditor's 
bill  cannot  reach  personal  property  in  the 
hands  of  the  next  of  kin.  The  personal  rep- 
resentative must  call  them  to  account.  Ohan- 
eery, 1848,  Wilber  e.  Oollier,  8  Barb.  OK,  427. 

28.  A  recdver  cannot  be  granted  in  a  cred- 
itor's suit  after  the  death  of  defendant.  The 
property  of  the  deceased  judgment-debtor 
must  be  disposed  of  in  due  course  of  admin- 
istration, according  to  the  statute,  and  the 
judgment-creditor  must  come  in  under  that 
statute.  The  priority  of  the  complainant, 
gained  by  filing  his  bill,  died  with  the  defend- 
ant. F.  Ohan.  Ot,,  1889,  Sylvester  e.  Reed, 
8  JSUw.,  296. 
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29.  Tbo  revival  of  a  judgment  by  teirs 
/acioi  does  not  render  a  second  dooketing 
necessary,  so  far  as  respects  the  original  debt 
and  costs.  Ohancery^  1846,  Olark  «.  Dakin, 
2  Ba/rl,  Ch,^  86. 

30.  Eaceoutioii.  It  is  not  a  valid  objection 
to  the  creditor's  bill,  that  the  execntion  direct- 
ed the  sheriff  to  levy  upon  the  defendants 
lands  whereof  he  was  seized  on  the  1st  of 
February,  when  the  direction  might  have  b^n 
given  from  the  26th  day  of  January.  A,  F. 
Chan.  Ot^  1846,  Green  «.  Bnmham,  Z  Sem4f. 
Oh.,  110. 

31.  lliat  the  bill  GMutot  be  sustained  where 
the  execution  is  returned  to  the  wrong  deik. 
Winslow  o.  Pitkin,  1  Bmrh.  Oh^  402;  but 
compare  to  the  centrary,  Olark  e.  Dakia,  2 
Id.,  86. 

32.  Irregolaxitgr.  The  court  does  not  in- 
quire into  the  regularil^  of  prooeedings  ef  a 
eonrt  of  coordinate  jurisdiction.  Hence  an 
ol)|ection  to  the  regularity  of  the  execution,  is 
not  available  as  a  defence;  but  dianeery  may 
stay  the  suit,  and  enable  the  defendant  to  move 
at  law.  Chancery  1840,  Williams  e.  Hoge- 
boom,  8  jPot^  ^2. 

33.  Sa^Uso,  <tf an  otjeotion  to  the  regularity 
of  the  judgment.  1840,  Sandford  o.  Sinclair, 
8  Jiw,  878;  1842,  Piatt  9.  Oadwell,  9  Id^  886. 
To  the  same  effect  are  Hone  v,  Woolsey  <F. 
Chan.  Ct.,  1884),  2  Eiw.,  280;  Baniard  «. 
DarUng  (.Ohamceiry,  1846^  1  Bmlt.  Ok,  218. 

34.  False  r«taiiL  An  ofhr  by  d^Midant 
to  turn  out  to  the  sheriff  eufficient  property  to 
satisfy  the  execution,  is  no  defence  to  the  a{)- 
pointment  of  a  receiver,  as  the  defendant  has 
his  remedy  against  the  sheriff,  if  he  makes  a 
fiiLlse  return.  Chancer^y  1845,  Balde  e.  Smith, 
6  Oh.  Seiit^  ISo.  2, 11. 

35.  Beoood  maoation.  A  levy  under  a 
second  exeootioa,  issued  after  filing  the  bill, 
and  upon  property  iasufficient  to  satisfy  the 
judgment,  is  a  satisfaotien  jpav  tanto  only,  and 
wiM  not  bar  the  creditor's  bill  geHeraMy.  [4 
J.  B.  Moore,  168J  Chanoerpy  1887, 0«iyler  e. 
Horeland,  6  Pat^s,  278. 

36.  The  court  will  not  compel  the  creditor 
to  elect  between  his  bill  and  second  exeoution, 
unless  it  is  shown  that  in  each  court,  if  the 
complfunant  succeeds,  he  wiU  obtain  his  whole 
debt  Chancery,  1^40,  Storm  e.  Badger,  8 
Fa4g&,  180. 

37.  The  issue  of  a  second  execution  is  no 
objection  to  the  filing  of  a  bill  on  the  return 


of  the  first  execution  unsatisfied,  unless  it  ap- 
pear that  the  sheriff  has  or  can  levy  upon 
property  sufficient  to  satisfy  the  second  exe- 
cution. [6  Paige,  278 ;  8  Id.,  180.]  Chancery, 
1844^  Thomas  «.  McEwen,  11  Paige^  181. 

38.  Levy  peaifltng  auit  Though  the  o^ed- 
Itor  naay,  pending  his  suit,  levy  on  property  of 
the  debtor,  if  be  levies  on  money^  it  should  be 
brought  into  court,  if  the  debtor  requh«  it,  to 
await  the  determination  of  the  cause.  Fl 
Chan.  Ot.,  1840,  Price  e.  Church,  Clarke,  868. 

39.  SeooBd  judgment  A  creditor's  Mil 
may  be  resorted  to,  though  a  second  judgmait 
has  been  obtained  by  a  suit  on  the  first  judg- 
ment. [11  Johns.,  618 ;  1  Oew^  178;  6  Wead.^ 
120;  9  Id.,  68.]  Chancery,  1888,  Bates  «. 
Lyons,  7  Paige,  86. 

40.  After  commencement  of  a  creditor's 
suit,  the  debtor  obtained  forbdftrtfice  by  giv- 
ing as  security  a  note  signed  by  himself  aad 
another;  and  the  note  loot  being  paid  at  ma- 
tnrityi,  the  creditor  obtained  judgment  against 
both  of  lihem  tbnreon.  Meld,  not  a  profwr 
ease  for  filing  an  ori^^al  bill  on  the  seooBd 
judgment  while  the  first  bill  was  peikBiig. 
The  complainant  diould  proceed  by  supple- 
mantel  bin,  or  dismiss  the  imt  bill  Chcm^- 
eery,  1846,  Winslow  e.  Pitkin,  1  BaA.  CK^  408. 

41.  Deoiia»ed  jndgmaBiMabtar.  An  Or- 
dinary creditor^  bill  is  not  tiie  proper  remedy 
to  readi  resl  property  of  a^deoeaaed  judgmeoat- 
debtor.,  <or  lan  eqiiitable  iartereet  whi<di  has  4»- 
scended  to  his  heir^.  If  the  decedent  held  tbe 
legal  tiKto  so  tiilft  the  ludgmemt  was  a  lien,  the 
creditor  ehould  revive  the  judgment,  and  pro- 
ceed by  eixeentioiL  If  the  inlereit  of  the  de- 
cedent was  merely  equitable,  he  should  pro- 
ceed before  the  surrogate  under  the  statute. 
Chancy,  1848,  WUber  «.  Collier,  8  Barb.  Oh^ 
427. 

4Z  Wliat  may  be  reaolied,  ■  I>el»t%  dke. 
The  debts,  choses  in  aetion,  and  equitable 
rights  of  the  debtor,  ms^y  be  soldimder  the  de- 
cree, and  the  pnroluiser  wiD  be  protected  both 
at  law  and  in  equity.  [Dan.,  06.]  Ohancef^^ 
1820,  Edmeeton  e.  Lyde,  1  Paige,  1187. 

43.  —  partaerabip  iataveat  If  the  debtor 
is  « (partner,  and  there  is  a  surplus,  after  satia- 
fying  Cheerier  equities  of  paHncafShip^nreditora 
and  of  his  copartners,  his  separate  creditora 
may  reach  that  surplus.  Chancery,  1881,  Sa> 
ger  e.  Price,  2  Paige,  888. 

44.  in  ^hat  cases  a  creditor  of  a  copertner- 
ship  may  reach  the  firm  assets,  after  a  suit  iFy 
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OM  partMT  Int  a  dissohitlon  aid  Mooant 
▼ariag  9.  RoMvmi,  JBoj/^  5A4. 

4aL  —  aftw-aoqahnad  |jau|Wfijr.  Tha  de* 
fendaot  ijoUiged  to  aaswar  the  bl]l  only  as  to 
the  ptopor^  he  had  at  tha  tiaM  ai  tha  filing 
of  the  biU.  F.  Chan,  Ou;  180,  Orefory  a. 
yaleatiiM,4J»i».,9B8;  1644^  Hope  a.  Brinek- 
«faofl;4iL,M6. 

4e.  /t  «MM»  liiat  ha  may  be  reqvired  to  aa* 
0Wflr  aa  to  the  oondition  of  that  property,  up 
to  tha  tiiaa  of  filing  the  anawer.    Hk 

iff.  li,  after  the  fi»ag  of  the  bill,  ti»a  debtor 
Mqmiee  otfcar  property,  not  the  prodaoe  of 
bh  former  property,  and  ezoeading  $100  in 
Tiba,  the  ciaditor  may  file  a  sapplamental  biU 
to  laaoh  that  also.  OSban^fy,  1881,  Biger  a. 
PHfle,9Arif<,8S3. 

Ml  —  aarafaiga  An  imtafanaat  of  ealaiy 
ahidi  waa  aonptotely  earned  before  the  bill 
VM  filed,  tboni^  not  payable  till  afterwarde, 
nej  be  reaohad.  Ohtmmy^  1887,  Oarr  a. 
Kffby,  eited  in  Browning  a.  Bettie,  8  Pat^ 
M8;  Y.  Cham.  Qi^  1880,  MoCtonn  a.  Dorahei- 
BMr,  (Tloria,  144;  1841,  Thompeoa  a.  Kizon, 
S  Jfti^  4CT;  and  eae  Soiith  a.  *-*— ,  4/<2., 
1611. 

48.  Bb8  aonpeasation  which  was  net  oam- 
pklBly  eaxaed  at  tha  time  of  the  filing  of  the 
^  10  that  the  debtor  has  no  right  to  demand 
ptjaant  withoat  fbiiher  senrieee,  cannot  be 
naehed,  «ed  tha  debtor  mnet  ha  allawed  to  go 
oaaad  ooeaplato  the  eeryicea,  and  raoelTa  tha 
Thole  eompattMlton.  ^Aorwery,  1841,  Brown- 
ing e.  BattJa,  8  Poif,  888;  K  CkfUi.  Ot,, 
1881,  MaGonn  a.  I>onfaelmar,  Olarde,  144. 

sa  —  'nUtfm  aatata.  A  creditor  whose 
jodgBani  againet  a  bnsband  waa  a  hen  on 
laoda  held  by  him  in  right  of  hia  wife,  whieh 
bsTs  bean  aeid  nnder  a  decree  in  partition, 
may,  on  a  bill  filed  fbr  the  pnrpoee,  reach  the 
bQabaDd*a  interest  as  tenant  by  the  onrteey 
in  the  fnnd  prodoeed  by  the  sale,  bnt  not 
the  wife^a  reversionary  interest  in  the  Amd. 
OhMcery^  1841^  Bilswarth  v.  Oook,  8  Ffafge, 
648. 

5L  ▲  "vaariae  of  tha  debtor  may  be  com* 
peUed  to  aooonnt  to  tha  creditor  for  amonnts, 
impropariy  as  against  oreditars,  dednoted  from 
the  contrtct  Chamerf^  1840,  MoArlbnr  a. 
Hoysradt,  11  Fmge,  488. 

92.  — mnrtgngadlaaaahold.    Ajadgmanto 

erediicv  may  file  a  l»ll  to  redeem  the  lease- 

hM  premises  of  the  debtor  from  a  mortgage, 

'f  be  has  issned  execntion  at  law.    [8  Atk., 

Vol.  n.— 19 


800.]  A.  7.  Ohm.  €U^  1840,  Qdn  a.  Brittaan, 
Buffn^^  888. 

88L  ^^fraodnlant  tranaitar.  8.,  in  fraud  of 
his  creditors,  made  sale  of  his  gcx>ds  to  G.,  his 
confidential  clerk,  and  took  bis  notes  and  a»- 
aigned  them  to  B.,  to  Bconre  B.  and  other 
creditora,  and  G.  afterwards  assigned  the  goods 
to'E.,  in  trast  to  pay  his  debts,  including  the 
notes,  and  afterwards  O.'s  execution  against 
B.  was  retnmed  nnsatisSed.  EM^  Uuit  O.'s 
bill  oonld  reach  the  proceeds  of  the  goods  in 
B.'s  hands,  and  took  preferenoe  of  the  assign- 
ment  to  B.  A,  F.  C%«n.  Ot,^  1840,  Oooke  a. 
Smith,  8  8mdf,  Oh.,  888. 

54k  •*  MMata  of  aetata  A  jndgmeat-cred- 
iter  of  the  estats  of  a  deceased  person,  cannot 
follow  the  personal  property  into  the  hands  of 
a  third  parson^  to  whom  it  has  been  wrong* 
fally  paid  by  tha  administratrix,  nnless  it  ap> 
pears  that  he  baa  not  a  pei4Mt  romedy  against 
the  administratrix  and  saraties.  OhanMrff^ 
1848,  Jackson  a.  Forrest,  2  Barb.  Oh.,  878. 

a&^detbtftomgOfvanaBaaBt  Ifthegov- 
emment  asenma  to  change  tiie  coarse  of  ad* 
ministratien,  by  paying  a  debt,  dne  ftom  the 
goTemment  to  tha  deceased  debtor,  to  hia 
heira  instead  of  to  his  administratois  a  creditor 
having  a  jadgment  against  the  administrator 
for  aaaete  futmio  a$M§fimt,  In  Muilt  of  as- 
seta,  may  reach  the  Du>nay  in  te  hands  o# 
tha  haiia,  by  bill  in  aqait^.  N.  T.  JbpeHer 
at.,  1848,  Ansthi  a.  Tompkina,  8  Bangf.,  88. 

86.  •**IandalaaB(btbear8tatei  Tha  Ooart 
of  Ohancery  has  jarisdiedon  an  a  creditor's  bill, 
to  compel  the  debtor  to  conTcy  bmd  lying  in 
another  State.  pPaige^lOO.}  tfLo/AppmU, 
1888,  Bailey  a.  Byder,  10  iT.  T.  (6  SM.),  888. 

87. --goodataimilqr^vsoaffdoaBa.  Two 
creditors  of  W.,  in  his  absaaoa,  by  pemiesion 
of  his  wile,  took  his  stock  of  goods,  and  one 
paid  the  debt  of  the  other,  and  took  all  tha 
goods.  Plaintiif  snbseqaantly  recOTared  Jadg* 
ment  agahiet  W.,  and  sanght  to  lavy^  bnt  the 
goods  had  been  sold.  EM,  en  a  creditor^ 
bill  founded  npon  the  Judgment,  filed  against 
W.  and  the  two  creditors,  that  tha  latter  having 
been  wrongdoers;  the  one  wlio  had  received 
the  asQonnt  of  his  debt  sboald  pay  that  amount, 
and  the  other  the  residue  of  the  Judgment,  to 
the  creditor.  Ot.  ofAppeaU,  1864,  Haaard  a. 
McFariand,  8M.  ^•U$,  No.  8,  78. 

fl&  IVame  of  tba  WU.  Where  the  creditor 
makee  the  vendee  of  his  debtor  a  party,  and 
calls  for  an  aooonnt  from  the  debtors  for  tba 
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seonrities  given  by  the  vendee,  be  is  not  there* 
bj  preoladed  from  contesting  the  good  &ith 
of  the  sale,  and  seeking  to  charge  the  vendee 
directly.  As  a  creditor's  bill  is  for  discovery 
as  well  as  relief^  the  plaintiff  is  at  liberty  to 
avail  himself  of  any  objection  to  a  proceeding 
on  the  part  of  the  defendants  affecting  his 
rights,  although  they  may  not  have  been 
specified  by,  or  even  genenJly  charged  in,  the 
bill.  JSfupreme  Ct^  1848,  Bnrtos  v.  Tisdall,  4 
JBarh.,  671. 

59.  The  creditor  filed  a  bill  against  his 
debtor  and  the  assignees  in  tmst,  bat  did  not 
assail  the  assignment,  but  complained  of 
wrongful  allowances  by  them  to*  the  debtor 
for  services  as  agent  After  the  assignees 
had  paid  over  the  proceeds  of  the  property  in 
pnrsnance  of  their  tnist,  the  creditor  amended 
his  bill,  impeaching  the  assignment  as  frandu- 
lent,  ffeldi  that  the  bill  should  be  dismissed. 
V.  Cfhan.  Ct.^  1848,  Redmond  «.  Wemple,  4 
JUc0.,  221. 

eo,  Aaalgommat  If  the  complainant  claims 
a  beneficial  interest  in  an  assignment,  he  is 
not  entitled  to  any  relief  on  the  ground  that 
it  is  fraudulenti  or  intended  to  defraud  cred- 
itors. Ohancerffy  1882,  Ontario  Bank  v.  Boot, 
8  P<Uge,  478. 

61.  A  creditor  who  had  received  partial 
payments  under  the  assignment,  but  in  igno- 
rance of  its  contents  and  of  the  facts  that 
made  it  fraudulent, — SM^  not  precluded  from 
impeachmg  it  A.  V.  Chan.  Ot^  1848,  Van 
Nest  e.  Yoe,  1  Smif.  Oh,,  4;  B.  C,  2  JST,  T. 
Leg.  Obi.,  70. 

62.  Dtooowy.  Upon  a  creditor's  bill,  the 
complainant  is  entitled  to  an  answer  from 
each  defendant,  as  to  the  separate  property  of 
his  co-defendant,  as  well  as  in  relation  to  his 
own  property  and  effects^  and  the  Joint  prop- 
erty of  all  defendants.  Ohanc&rff,  18^,  Mar- 
quand  «.  Sagues,  2  Oh.  Sent.,  65. 

63.  Tbo  deorae  of  tfaa  snrrogat6b  on  the 
final  settlement  of  the  accounts  of  the  execu- 
tors, is  no  bar  to  a  creditor's  suit  against  the 
devisees,  brought  by  one  who  was  cited  and 
attended  on  the  accounting  merely  as  hus- 
band of  an  heir  and  legatee.  Supreme  Ot., 
Sp,  71, 1848,  Elwood  e.  Deifendor^  6  Barb., 
898.    Consult,  also,  Fobxbb  Adjudioatiok. 

64.  Bnloflning  debtor'a  auit  The  defend- 
ant sold  a  mortgage,  after  bill  filed,  took  a 
note  for  the  price,  and  brought  suit  upon  it. 
As  the  purchaser  was  not  a  party  to  the  suit. 


the  court  refused  to  order  him  to  pay  the 
money  into  court,  to  tbe  credit  of  the  suit, 
but  gave  leave  that  he  mi^t  do  so,  and  allow- 
ed an  i]:\junction  against  the  suit  at  law  in 
case  he  should.  Ohaneery,  1826,  Denton  e. 
Graves,  ffepk.,  806. 

65.  BapptonMDtal  tafll.  On  dismissing  a 
bill,  because  when  filed  the  creditor  had  no 
right  to  proceed,  the  court  will  not  allow  a 
supplemental  bill  to  be  filed,  if  all  the  property 
the  debtor  had  has  meanwhile  been  assigned 
under  the  insolvent  act  Ohaneerjf,  1829, 
Stilwell  e.  Van  Epps,  1  Paige,  616. 

66.  The  complainant  in  a  creditor's  bill, 
having  obtained  a  second  Judgment,  on  which 
an  execution  has  been  returned  unsatisfied, 
may  file  a  supplemental  bill  to  reach  property 
acquired  after  the  first  execution,  and  to  have 
the  surplus  of  the  property  reached  by  the 
supplemental  bill  applied  to  the  deficiency,  if 
any,  on  the  first  Judgment  Ohaneerff,  1844, 
Thomas  v.  McEwen,  11  Paige,  181. 

67.  Banknqpt.  It  eeeme,  that  if  the  de- 
fendant appears  before  the  master  and  states 
the  &ct  that  he  has  been  declared  a  bankmpt, 
and  has  given  his  property  to  the  assignee, 
that  would  excuse  him  from  making  an  as- 
signment to  a  receiver.  Watkins  v.  Pinkney, 
8  JSdw.,  588. 

68.  The  defendant  in  a  creditor's  bill  should 
not  be  eiyoined  from  proceeding  for  his  dis- 
charge under  the  insolvent  law,  unless  special 
cause  is  shown  therefor.  Supreme  Ot.,  i%».  T., 
1847,  Schanok  e.  Bniffen,  1  Barb.,  82. 

69.  Bona-flda  parobaaer.  An  agent  of 
the  assignees,  who  was  active  in  getting  up 
and  conducting  the  sale  of  the  assigned  prop- 
erty, if  he  purchases  at  the  sale,  cannot  be 
deemed  a  bona^lde  purchaser,  and  if  the  as- 
signment is  ac^udged  f^udulent,  the  sale  fislls 
with  it  A.  V.  Ohan.  Ot.,  1844,  Gram  v. 
Mitchell,  1  Santif.  Oh.,  261;  8.  C,  8  If.  T. 
Leg.  Obe.,  168. 

70.  To  entitla  ozecUtori  to  ooma  in  un- 
der a  daoree^  upon  a  bill  filed  by  a  complain- 
ant in  behalf  of  himself  and  other  creditor* 
standing  in  the  same  situation  in  reference  to 
the  ftind  to  be  created  by  the  decree,  they 
must  be  so  circumstanced  that  they  could 
have  filed  a  similar  bill  themselves.  Thu:H, 
where  complainant's  right  depended  on  his 
having  issued  execution,  other  creditors  are 
not  entitled  to  come  in  under  the  decree,  un- 
less they  had  also  issued  execution.     Chan- 
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1899,   Farm«Lee  «.   Egan,*  7  Paig^ 
610. 

n.  PdoKity-^ooaiiiMiiottnwiit  of  salt 
Wbere  prooesB  in  the  suit  in  which  the  bill 
v&s  filed  lact,  ww  senred  before  the  prooesfi 
in  the  suit  where  the  bill  was  filed  first, — 
AU,  on  a  review  of  authorities,  that  the 
eompUinaQt  whose  process  was  first  served^ 
bd  gained  the  priority.  F.  Ohan.  Ct.^  1841, 
Bojaton  «.  Rawson,  Olarie^  584. 

12,  As  between  creditors  filing  different 
bob,  it  is  not  the  time  of  filing  the  bill,  but 
ike  time  of  serving,  or  a  Innuhjlde  attempt  to 
tttve  a  subposna,  which  determines  the  prior- 
i^.     Chmoery^    1843,   Fitch  «.  Smith,  10 

73L  Where  two  bills  are  filed  the  same  day, 
tbs  one  first  filed  takes  priority.  F.  Chan, 
0, 1844^  Saflbrd  e.  Donglas,  4  JSUio.,  687. 

74.  The  &ot  that  the  mistake  of  an  officer 
vts  the  cause  of  the  delay  of  the  one  who  was 
lMt|  is  no  reason  for  depriving  the  other  of  his 
priority.'  lb. 

75.  Uflo.  By  the  commencement  of  a  suit 
in  dksDcery  by  a  jodgment-creditor,  whose  ez- 
eeQti<m  at  law  has  been  returned  unsatisfied, 
hs  seqimres  an  eqaitable  lien  opon  the  things 
ii  aetion  of  the  Judgment-debtor,  which  can- 
fioC  be  defeated  by  an  act  of  the  debtor.  A, 
7,  Oktm,  Ot.^  1845,  Storm  «.  Waddell,  2  Sawif, 
Ck,,  494;  S.  0.,  8  N.  T.  Leg,  Oha,,  867. 

7&  The  one  who  obtained  the  first  Jodg- 
meat  and  filed  the  first  bill,  is  entitled  to  be 
firrt  paid«  SvprmM  (H.  (1848?),  Scouton  «. 
Bsider,  8  Bbw.  iV.,  185. 

77.  Upon  the  commencement  of  a  creditor's 
foit,  the  plaintifGi  therein  obtain  a  lien  on  all 
the  choees  in  action  of  the  Judgment-debtor. 
All  the  title  the  Judgment-debtor  has,  or  can 
a«igB  to  another,  is  subject  to  that  lien,  from 
the  date  of  the  commencement  of  the  action. 
Hence,  if^  after  he  has  executed  an  assignment 
of  iui  property  to  a  receiver  appointed  in  the 
treditor's  suit^  the  judgment-debtor  becomes 
a  bankrupt,  the  receiver  has  a  title  superior  to 
that  of  the  general  assignee'  in  bankruptcy ; 


«  SiplaliMd  in  Cooke  «.  Smith,  S  Sctnd/.  Oh,,  888, 
M8,  M  dooiding  that  a  judgment-oreditor  who  had 
Bot  iaaifted  an  ezaootioa  was  not  in  a  condition  to 
tttack  a  fhuidolent  sale  of  goods  liable  to  ezeoation, 
— flot  (hat  if  the  other  jadgment-crediton  had  ia- 
awd  azaentions,  and  had  them  returned  unsatisfied 
btfars  the  filing  of  the  bill,  they  would  not  have 
W«A  antiUed  to  the  same  preferenoe. 


and  payment  to  the  receiver,  and  his  release, 
of  a  debt  owing  to  the  bankrupt,  will  discharge 
the  debtor,  so  that  neither  the  general  assignee 
in  bankruptcy  nor  any  purchaser  from  him  ciw 
sustain  an  action  to  recover  the  debt.  Supreme 
Ot.^  1857,  Roberts  o.  Albany  &  West  Stock- 
bridge  R.  R.  Oo.,  25  Ba/rh,^  662. 

78.  Aimlgnmmit  After  creditor's  bill  filed, 
the  debtor's  assignee  of  a  chose  in  action 
takes  it  subject  to  the  creditor's  equitable  lien. 
Ohaneeryy  1882,  Utica  Ins.  Oo.  «.  Power,  8 
Faige^  865. 

79.  A  Judgment-creditor  is  entitled  to  satis- 
faction out  of  an  equitable  estate  of  the  debtor, 
which  cannot  be  reached  at  law,  in  preference 
to  a  subsequent  bonorflde  assignee  of  the  debtor, 
under  an  instrument  which  was  not  delivered 
until  after  the  creditor's  Judgment  was  dock- 
eted. [2  Johns.  Oh.,  608.]  Ctt^fBrron^lWly 
Lynch  e.  Utica  Ins.  Oo.,  18  Wend,^  286. 

80.  Where  a  preferred  creditor  in  an  assign- 
ment has  another  security  to  which  he  may 
resort,  a  Judgment-creditor  filing  his  bill  after 
the  assignment,  has  an  equity  inferior  to  the 
postponed  creditors,  and  he  cannot  compel  the 
preferred  creditors  to  seek  satisfaction  under 
the  assignment,  and  leave  the  security  they 
hold  to  be  applied  to  his  Judgment  Ohan-^ 
e&ry^  1845,  Besley  «.  Lawrence,  11  Paige^  581. 

81.  Prior  judgment.  Where  a  creditor  by 
a  prior  Judgment  is  not  made  a  party,  the 
purchaser  under  the  decree  takes  subject  to 
such  Judgment  Supreme  Ot  (1848?),  Scou- 
ton e.  Bender,  8  How,  Pr,^  185. 

82.  DIstifbatlon  of  ftmd.  The  rules  which' 
will  guide  in  the  distribution  where  there  are 
several  creditors,  and  proceeds  of  both  real 
and  personal  property.    lb. 

83.  Bffaot  of  the  Code.  The  remedy  by 
subpcana  and  injunction,  in  the  form  of  a  suit 
in  equity,  is  abolished  by  the  Oode.  The  cred- 
itor should  proceed  by  action.  Supreme  Ot,, 
Sp,  T,  (1849?),  Rogers  «.  Hem,  2  OodeB,,  79. 

84.  The  remedy  pursued  under  the  form  of 
a  creditor's  bill  before  the  Oode,  is  still  pre- 
served in  the  form  of  an  action  in  the  Supreme . 
Oourt  [2  Oode  R.,  79;  2Sandf.,686;  7  How. 
Pr.,  187.]  Supreme  Ot,,  1865,  Hammond  v. 
Hudson  River  Iron  &  Machine  Oo.,  20  Airb.j 
878. 

85.  The  rule  that  an  action  for  the  purpose 
of  setting  aside  an  assignment  as  fraudulent 
and  void  as  against  creditors,  can  only  be 
maintained  by  a  judgment-creditor,  and  after 
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retnm  of  execution  nnsAtufied,  haa  not  been 
affected  by  section  219  of  the  Code.  That 
section  doubtiess  enlarges  the  powers  of  court 
to  grant  ii^jonotions,  but  does  not  enlarge  the 
rights  of  the  plaintiff  in  any  case  to  maintain 
his  action.  The  cases  in  which  a  temporary 
injunction  may  be  granted,  are  bU.  cases  in 
which  it  appears  by  the  complaint  that  the 
plaintiff  is  entitied  to  the  relief  demanded. 
But  the  question  whether  he  is  or  is  not  enti- 
tied to  that  relief  is  left  to  be  determined  by 
the  law  as  previously  existing  and  established. 
K  F.  Supsrwr  Ct^  1853,  Neustadt  v.  Joel,  2 
Duw,  680;  ^,  0.,  12  K.  Y.  Leg,  Ob$.^  149. 
Compare,  also,  Bishop  o.  Houghton^  1  JEL  i>. 
Smithy  661 

B6,  If  the  creditor's  execution  was  returned 
unsatisfied  before  the  Oode  took  effect,  he  may 
proceed  by  eomplaint,  in  th"^  natore  of  a  cred* 
itor^s  bill,  without  the  leave  of  court,  which, 
by  section  64,  is  required  to  enable  a  party  to 
sue  on  a  judgment  J^.  T.  Superior  OLy  1848, 
Quick  9.  Keeler,  2  Sane^f^  281 ;  1849,  Dunham 
«.  Nicholson,*  2  Id.,  686. 

87.  A  creditor's  suit  is  not  an  action  on  a 
judgment,  within  that  provision.  If.  Y.  Supe- 
rior Ot,  1849,  Dunham  v.  Nicholson,  2^&m4/:, 
686. 

Ml  Jnsttoe's  judgment  In  order  to  ena- 
ble a  creditor,  having  a  judgment  recovered  in 
a  justice's  court,  to  maintain  an  action  upon 
it  in  the  nature  of  a  creditor's  bill,  it  is  neces- 
sary that  the  judgment  should  be  docketed  in 
the  county  clerk's  office,  and  execution  against 
the  real  property  of  the  debtor,  as  well  as  the 
personal,  should  be  issued  and  returned  unsat- 
isfied. [9  Paige,  696;  11  Id.,  42;  9  Wend., 
648.]  And  this  rule  is  not  changed  by  the 
Code  of  Procedure.  Ot.  V  AP9^^  1866, 
Orippen  «.  Hudson,  18  IT.  Y.  (8  Kern.),  161. 

OB.  Amonnt  in  oonfaovenay.  The  court 
have  no  jurisdiction  of  an  action  in  the  nature 
of  a  creditor's  bill,  where  the  amount  of  plain- 
tiff's judgment  is  lees  than  $100;  and  the  com- 
plaint must  be  dismissed.  [2  Rev.  Stat,  178, 
§87;  2  Paige,  828;  4  Id.,  864;  9  Id.,  862.] 
Neither  the  Oode  nor  the  Constitution  haa 


*  These  oases  ore  explained,  in  Taylor  «.  Persse 
(15  Bow.  J>.,  417),  as  turning  on  the  fact  tiiat  the 
Code  did  not  apply  where  the  ezeontion  was  re- 
tnmed  before  the  Oode  was  enacted,  and  as  no  an- 
thoiitj  for  deeming  the  remedy  by  action  available 
where  aapplementaiy  proceedings  under  the  Code 
might  be  resorted  to. 


changed  the  law  in  this  respect.  [Oontt.^  art. 
6,  §§  8, 6 ;  Laws  of  1847, 827,  §  14.]  Supreme 
Ot.,  Sp  71,  1862,  BhefMird  v.  Walker,  7  Smo. 
JPr.y  46.    And  see  CoHSTircmoHAi.  Law,  847. 

90.  AMrigitniftBt — olKMM  in  action.  A 
creditor  who  has  reooveted  a  judgment  and 
issned  execution  may  bring  suit  to  aet  aside 
an  assignment,  so  far  as  it  is  an  assignment  of 
real  and  leviable  personal  property ;  and  after 
execution  actual^  retuJrited,  be  may  also  iaati- 
tute  a  suit  to  reach  the  choeea  ia  aotion  of 
tiie  debtor.  If.  Y.  Superior  OL,  Sp.  2%  1856^ 
Bishop  e.  HakMq^,  8  AiibotU'  Fr.y  400. 

91.  Complaint  in  two  aapaoti.  Where  a 
judgment-creditor,  without  exeeation  issued 
and  returned  unsatisfied,  commenced  an  ac* 
tion  in  the  nature  of  a  creditor's  bill,  by  a 
complaint  seeking  as  well  to  i^saeh  eqoitabla* 
property  of  the  judgment-debtor,  as  to  havo 
certain  conveyances  of  real  estate  declared 
fraudulent  and  void,  and  the  defendant  an* 
swered  by  denying  the  aUegationa  of  the  eom- 
plaint generally,  making  only  admisaiona  of 
certain  averments,  and  plaintiff  moved  to- 
make  the  answer  more  definite  : 

BM,  1.  That  the  plaintiff;  not  haviag  «s- 
hausted  his  remedy  at  law,  could  only  sastain 
his  action  as  a  bill  to  set  aside  the  alleged 
fraudulent  oonveyanoes,  but  not  to  reach  equi* 
table  property.  [8  Paige,  820 ;  4  Id.,  aOO ;  4 
Johns.  Ch.,  671.] 

2.  That  as  plaintiff  was  entitied  to  no  relief 
upon  that  part  of  the  complaint,  he  oonld  not 
require  the  answer  to  be  made  more  definite 
respecting  that  part,  aad  as  the  aotloe  of  aso* 
tion  a^pplied  oni^  to  that  part,  it  mast  be  de- 
nied. [6  How.  Pr.,  486 ;  2  Code  &,  67.]  Su^ 
preme  Ct^  Sp.  T.,  1866,  FarriiaU  «.  TiUoo,  IS 
JSofo.  Pr^  7. 

92.  /(  MMM,  that  after  the  appointnieat  isi 
a  receiver  in  supplementary  prooeadinga,  a 
creditor's  action  can  be  maintained  on  the 
judgment,  where  the  receiver  will  not  aet  in 
the  premises.    Gere  o.  IMbble,  17  Eew.  Pr^  81 . 

93.  Judgment  for  damagaa  Several  cred- 
itors, each  holding  a  judgment,  joined  in  one 
action  to  set  aside  a  fraudulent  oonveyanoe, 
and  apply  the  property  to  their  claims.  On 
the  trial,  it  appeared  that  the  property  had 
been  conveyed,  before  suit  brought,  to  a  third 
person  not  a  party.  The  referee  ordered  a 
judgment  against  the  defendant  personally  for 
the  amount  of  the  plaintiff'  judgments,  ap- 
portioning it  between  them  according  to  tho 
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uBoont  due  6«oh ;  bnt  the  judgment  was  en- 
tered and  docketed  a^  one  entire  judgment. 

ffeld^  that  the  judgment  should  be  reversed, 
and  a  new  trial  ordered.  1.  The  oomplaint 
ehoold  have  been  diamissed,  or  amended  so  as 
to  bring  in  the  last  transferee  of  the  property, 
Ii  18  not  competent  to  take  a  judgment  for 
daouiges  alonei  in  an  action  in  the  nature  of  a 
creditor's  bill. 

1  Though  several  creditors  might  maintain 
s  joint-creditors'  action,  yet,  failing  in  that, 
tkey  oonld  not  proceed  jointly  for  a  personal 
jodgment  iS^j»rwiw(?%.,  1858,  Sage  «.Uo8her, 
38Aifft.,287. 

EL  Suit  iy>  xmicoyb  OtBsnmcnoKs  to 
LsoAi.  Rsiaayr. 

91  Wbea  sustainable.  After  the  creditor 
has  made  an  experiment  at  law,  and  bound 
the  property  by  issuing  ezecutionf  the  Oourt 
ofChanoeiy  can  and  ought  to  lend  its  aid, 
wheo  requisite^  to  enforce  a  judgment  at  law, 
bj  oompeUiiig  a  discovery  and  aocount,  either 
as  sgainst  the  debtor  or  as  against  a  third 
penoa,  who  may  have  possessed  himself  of 
the  debtor's  property,  and  placed  it  beyond 
tile  reach  of  an  execution  at  law.  Ohcmceryy 
1817,  Hendricks  v,  Robinson,*  2  Johnt,  Ch^ 
283. 

95.  Unless  it  appears  that  there  are  other 
creditors,  not  before  the  court,  who  are  equally 
entitled  to  proceed  in  the  same  way,  the  court 
will  not  entertain  the  objection  that  the  bill 
should  have  been  filed,  on  behalf  of  all  other 
creditors.  J^.  To  similar  effect,  1829,  is 
Edmeston  «.  Lyde,  1  Paige^  687. 

9&  Judgement  necesaaiy.  If  the  creditor 
leeb  %id  as  to  the  real  property,  he  must  show 
s  judgment  creating  a  lien  upon  such  estate. 
^  Johns.  Ch.,  144,  200;  1  Yem.,  899;  1 
P.  Wom  445 ;  8  Atk.,  200, 192,  789 ;  8  East, 
467;  6  Ves.,  786.]  A  judgment  which  was 
t^»»Tered  after  bill  filed,  and  before  answer, 
is  not  enough ;  and  the  difficulty  is  not  waived 
by  defendant's  answering.  Chancery^  1820, 
Brinkerhoff  «.  Brown,  4  John».  Ch.^  671.  To 
smikr  effect  is  Williams  v.  Brown,  4  Id.,  682. 

97.  That  a  creditor  has  a  right  to  file  a  bill 
to  set  aside  a  void  conveyance,  as  soon  as  he 
has  obtained  a  judgment  which  is  a  lien  upon 

*  AfflroMd,  Ofc  o/£rrw^  181$,  8.  C,,  17  Mm., 
4SS,  but  no  opinion  reported. 


the  property.    Mohawk  Bank  v,  Atwater,  2 
Paiffs,  54w 

98.  A  creditor  without  judgment  cannot 
impeach  a  fraudulent  conveyance.  F.  C?Kjm. 
Ct,  1884,  Lawton  «.  Levy,  2  Mw.,  197;  Hen- 
riques  v.  Hone,  Id.,  120. 

Nor  enjoin  an  intended  conveyance.  Chan- 
cery, 1816,  Wiggins  v.  Armstrong,  2  Johns, 
Ch.,  144;  1826,  Moran  «.  Dawes,  Hoph.,  865. 

99.  Though  the  provisions  of  the  statute 
(^2^. «.,  ir^a,  182)  relate  only  to  personal  estate, 
the  court  will  compel  discovery  as  to  real 
property,  and  if  the  lands  cannot  be  reached 
by  execution,  may  give  relief  as  to  them;  and 
if  they  can  be  reached  by  execution,  the  court 
may  appoint  a  receiver  until  the  sheriff's  sale,' 
where  this  is  necessary.  V.  Chaoi,  Ct,  1889, 
Oongden  v.  Lee,  8  Bdw^  804. 

100.  Eaceoation  neceasaiy.  A  creditor, 
by  judgment  or  decree,  cannot  file  a  bill  to 
remove  obstructions, — e.  g,,  a  fraudulent  con- 
veyance,—-until  execution  issued.  [Citing  8 
MyL  h  0.,  407;  S.  0.,  9  Sun.,  60;  Mitfl  PL, 
114;  2  Story's  Eq.  J.,  §  1216 ;  and  overruling, 
Olarkson  v.  De  Peyster,  8  Paige,  820.]  K  T. 
Superior  Ct.,  1851,  North  American  Fire  Ins. 
Oo.  0.  Graham,  6  Sanc^f.,  197.  But  see  Spear 
«.  Wardell,  1  ^.  F.  (1  Comet.),  144  (reversing 
S.  0.,  2  JBarh.  Ch.,  291),  where  a  bill  was  sus- 
tained though  no  execution  had  been  issued. 

101.  Creditor  by  attachment.  Where  a 
creditor  at  large  has,  by  attachment  against 
his  debtor  as  an  absconding  debtor,  &o.,  ob- 
tained a  specific  lien  on  the  debtor's  property, 
and  it  is  obstructed  by  fraudulent  transfers, 
equity  will  aid  in  its  enforcement,  for  the  bene- 
fit of  all  the  creditors  without  preference,  as 
well  as  if  he  liAd  judgment  and  execution.  Fl 
Chan.  Ct.,  1847,  Falconer  «.  Freeman,  4  Santif. 
Ch.,  666. 

102.  Charge  of  frandnlent  trust  A  cred- 
itor's bill  charged  certain  defendants  with 
holding  lands  in  tnst/or  the  judgment-debtor, 
who  had  advanced  tibe  purchase-money,  and 
procured  the  title  to  be  taken  in  their  names; 
and  it  appeared,  by  the  proo&,  that  the  land 
were  purchased  with  the  judgment-debtor's 
funds  and  held  in  trust  fbr  t?ie  children  of  the 
judgment-debtor,  such  children  being  also  par- 
ties ; — Held,  that  under  the  allegations  of  the 
bill,  the  knda  could  not  be  reached  by  the 
creditor.  The  basis  of  the  bill  was  a  trust  on 
behalf  of  the  judgment-debtor,  and  this  was 
disproved.   The  complainant  could  not  t 
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that  the  traiiBaotion  was  frandolent  as  against 
himself  not  having  so  alleged  in  his  hill.  Ct. 
of  Appeals^  1853,  Bailey  «.  Ryder,  10  K  Y.  (6 
8eU.),  868. 

lOa  Sfmple  contract-creditx»s  may  file  a 
hill  on  hehalf  of  themselves  and  all  others 
standing  in  a  similar  relation,  to  reach  prop- 
erty fraudulently  disposed  of.  [2  Barh.  Oh., 
149.]  Supreme  Ct,y  1851,  Oonro  v.  Port  Henry 
Iron  Oo.,  12  £arh.,  27. 

104.  Death  of  debtor.  The  dehtor  col- 
luded with  third  parties  to  convey  his  prop- 
erty to  defraud  creditors,  and  subsequently 
died,  ffeld^  that  a  simple  contract-creditor, 
whose  demand  was  not  due  at  the  time  of  the 

X  debtor's  death,  might  maintain  an  action  to 
set  aside  the  fraudulent  conveyance.  He  could 
not  recover  by  proceeding  against  the  admin- 
istrator, nor  against  the  real  property,  in  the 
Surrogate's  Oourt,  nor  against  the  heirs ;  and 
the  fraud  and  collufflon  of  the  defendants 
makes  a  case  for  the  equitable  jurisdiction  of 
the  court.  Supreme  Ot.^  1858,  Loomis  «.  Tifit, 
16  Barh.,  541. 

105.  Lands  without  the  State.  Since 
a  Judgment  in  this  State  confers  no  lien 
upon  lands  out  of  the  State,  the  creditor's 
remedy  does  not  extend  to  such  lands,  un- 
less it  may  be  deemed  extended  thereto  by 
the  provisions  of  the  Oode.  J7I  Y,  Superior 
at,  1850,  Nicholson  v.  Leavitt,  4  San^f.,  262.* 

106.  Deoree  for  sale.  Where  the  com- 
plainant succeeds  in  having  a  fraudulent  con- 
veyance of  real  property,  which  was  an  obsta- 
cle to  his  execution,  set  aside,  he  is  not  there- 
fore entitled  to  a  decree  for  a  sale  of  the 
property,  but  musr  proceed  by  execution. 
Supreme  Ct,  J^,  T.  (1847?),  Hendrickson  «. 
Winne,  8  Sow,  Pr.,  127.  To  the  same  effect 
is  Scouton  9.  Bender,  8  Id.,  185. 

107.  RebeiTer.  The  court  have  j^oudr,  upon 
a  judgment-creditor's  bill  assailing  a  prior  as- 
signment of  real  estate,  not  only  to  set  the  as- 
signment aside  as  fraudulent,  as  against  cred- 
itors, but  to  proceed  and  order  a  conveyance 
by  the  debtor  to  the  receiver,  and,  after  de- 
cree, to  order  a  sale  by  the  receiver,  for  the 
satisfaction  of  the  judgment;  although  it 
seeme,  that  such  practice  might  be  deemed 
irregular.  Ct  of  Appeals,  1852,  Ohautanque 
Bank  v.  White,  6  K  Y.  (2  Seld.),  286;  revers- 


*  The  jadgment  in  this  oaso  was  reversed  on  the 
ground  of  the  invalidity  of  the  asugnment.  S.  0., 
6  iV:  r.  (2  Stld.),  610. 


ing  S.  0.,  6  Barh,,  589.  And  see  Ohautauqiie 
Bank  «.  Risley,  19  Ni  F.  (5  Smith),  869 ;  com- 
pare Scoqton  «.  Bender,  8  Bow.  iV.,  186. 

100.  An  assignment  by  the  dehtor  to  the 
receiver,  of  all  his  real  property,  leaves  no  re- 
dduary  interest  in  the  debtor.  The  purchaser, 
under  the  decree,  acquires  all  the  interest 
which  the  debtor  had  in  the  lands,  at  the  time 
of  his  conveyance  to  the  receiver ;  and  a  judg- 
ment recovered  against  the  debtor  after  his 
conveyance  to  the  receiver,  does  not  create  a 
lien  upon  the  lands.  Ot  of  Appeals,  1852, 
Ohautanque  Oo.  Bank  t>.  White,  6  ilT.  Y,  (2 
SeU.),  286. 

109.  Eleotlon  of  remediea.  A  creditor 
having  a  statutory  lien  by  judgment,  may,  if 
he  prefer,  stand  upon  his  lien,  and  the  means 
which  the  law  has  given  him  of  enforcing  it. 
If  his  debtor  has  made  a  prior  fraudulent  con- 
veyance, the  creditor  may,  nevertheless,  sell 
upon  his  execution,  and  the  purchaser  wUI 
have  the  right,  and  will  take  the  risk  of  im- 
peaching such  conveyance.  If  his  judgment 
was  recovered  before  other  creditors  instituted 
proceedings  in  equity,  nothing  in  the  course 
or  in  the  result  of  those  proceedings  can  affect 
his  rights.  Ct  qf  Appeals,  1859,  Ohautanque 
Oo.  Bank  t>.  Bisley,  19  IT.  Y.  (5  Smith),  869. 

110.  Title  under  receiver*8  sale.  Where» 
however,  the  creditor  proceeds  by  a  suit  upon 
his  judgment,  to  have  a  prior  conveyance  an- 
nulled, and  obtains  a  sale  by  a  receiver  in  snob, 
suit,  the  title  derived  from  the  receiver  rests 
on  the  conveyance  of  the  debtor,  and  cannot 
relate  to  any  period  of  time  anterior  to  the 
filing  of  the  bill,  so  as  to  affect  the  legal  rights 
of  persons  who  do  not  voluntarily  waive  them 
by  uniting  in  that  remedy.  To  determine 
otherwise  would  be  to  convert  a  creditor's 
suit  into  a  species  of  execution  on  the  judg- 
ment, for  the  specific  enforcement  of  the  lien. 
The  fraudulent  conveyance  being  annuUed  by 
the  decree,  the  receiver,  under  an  assignment 
to  him,  takes  the  title,  which  he  can  convey 
to  a  purchaser.  But  the  title  of  the  receiver 
to  real  property,  and  the  title  of  the  purchaser 
from  him,  rests  upon  the  debtor's  own  convey- 
ance, made  under  the  direction  of  the  court, 
and  has  no  relation  to  the  judgment.  When 
the  creditor  takes  this  course,  instead  of  fall- 
ing back  upon  his  legal  remedy,  he  abandons 
the  lien  of  his  judgment,  and  seeks  a  satis&o- 
tion  of  his  debt  out  of  the  debtor's  property 
generally.    All  who  thns  proceed  make  their 
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deetioiL  betweoD  the  two  modes  of  procoring 
payment  of  their  debts:  one  bj  enfordng 
specifloaUj,  and  in  the  modes  provided  by 
law,  the  liens  of  thdr  judgments;  the  other, 
\xy  proooring  an  estate  charged  with  those 
liens  to.be  sold  in  another  manner,  and  by 
another  instrumentality,  for  the  payment  of 
the  same  debts.    lb. 

lU.  AMJgnne'e  answer.  To  a  creditor's 
bill  seeking  to  set  aside  the  debtor's  assign- 
ment,  the  assignee's  answer  is  sufficient)  if  it 
demes  the  fraud  charged,  and  sets  forth  the 
sBsignment;  be  cannot  be  called  upon  to  an- 
swer and  account  as  if  the  bill  were  to  enforce 
the  trust  V.  Chan.  Ct,  1881,  Bailey  e.  Nicoll, 
1  Edm^  9%  n»te^  Exceptions  to  such  answer. 
Conningbam  «.  Freeborn,  Id^  S8. 

U2L  XdaUUty  of  grai^.  The  grantee  of 
lands  claiming  under  a  conveyance  which  is 
set  aside  as  fraudulent,  as  against  creditors,  is 
not  aooountable  to  the  creditors  at  large  for 
the  rents  and  profits  prior  to  the  time  when 
i  receiTer  is  appointed.  Ok  i^AppwU^  1864, 
BoUnaon  v.  Stewart,  10  K  T.  (6  8M.),  189. 

Ua.  JLpaxtywho^  in  good  fidth,  purchased 
property  at  a  sale  under  a  fraudulent  Judg- 
ineiit  and  assignment,  should  not  be  held  lia- 
lile  in  a  creditor's  action  brought  to  set  aside 
the  judgment  and  assignment,  and  reach  the 
proptfty.  Ot,  qf  Appedh,  1858^  Dunham  z. 
Waterman,  6  AHMU'  Fr.,  857;  8.  0.,  17  K 
7,  (3  Bmith)^  9;  affirming,  in  this  respect,  8. 
C^  8  Du&r,  1«8. 

U.4^  Piotiwly  taken  from  aheriiC  If  the 
only  proper^  which  was  leviable  was  levied 
upon,  and  subsequently  taken  from  the  custody 
of  the  sheriff  by  others  than  the  judgment- 
debtor,  so  that  it  does  not  appear  that  any 
determination  of  the  court  in  respect  to  the 
validity  of  the  incumbrances  would  enable  the 
plaintiflSi  to  subject  the  property  to  sale,  the 
action  cannot  be  sustained  in  the  aspect  of  a 
bill  to  remove  obstructions  to  plain1a£b'  remedy 
at  law.  [9Wend^548.]  Ot.ofAppeaU,imi, 
Crippen  e.  Hudson,  18  If.  T.  (8  JTarn.),  161. 

US.  Gredieor  at  large.  A  simple  contract- 
creditor  cannot,  under  the  Oode  any  more 
than  under  the  former  practice,  maintain  an 
injunction-suit  against  a  debtor  and  his  fraud- 
olent  assignee,  to  restrain  the  latter  from  dis- 
podng  of  the  assigned  property,  and  to  have 
the  assignment  declared  void  and  the  debt 
paid.  Before  he  can  be  entitled  to  the  equita- 
hla  relief  of  an  iigunction,  the  creditor  must 


recover  a  judgment  upon  his  daim.  Ot  qf 
Appeals,  1866,  Beubens  e.  Joel,  18  Nl  F.  (8 
Eium.),  488. 

116.  A  creditor  at  large  of  a  fraudulent  as- 
signor cannot  maintain  an  action  to  set  aside 
a  fraudulent  assignment  Nor  can  a  mere 
voluntary  assignee  of  such  fraudulent  assignor 
maintain  such  an  action.  H.  Y.  Superior  Ot,, 
Sp.  71,  1866,  Bishop  e.  Halsey,  8  AhhoUi 
iV.,400. 

117.  BSaot  of  attaobment  The  com- 
plaint in  an  action  brought  by  a  jndgment- 
creditor  to  set  aside  an  alleged  fraudulent  as- 
signment of  real  property,  stated,  that  in  the 
action  in  which  his  judgment  was  recovered, 
he  attached  the  particular  property  which  he 
now  sought  to  reach,  and  that  a  part  of  the 
judgment  was  satisfied  out  of  personal  prop* 
erty  attached,  leaving  a  balance  due ;  but  did 
not  sbow  an  execution  returned  unsatisfied, 
nor  show  that  the  assignee  had  a  colorable 
titie  to  the  real  estate. 

Beld,  that  the  action  could  not  be  main- 
tained. It  did  not  appear  that  the  plainlafTs 
remedy  at  law  was  not  ample.  Svprmns  Ot.^ 
1867,  l^ilson  «.  Forsyth,  24  Barb.,  106. 

11&  Aaaigneea.  The  complaint  in  a  cred- 
itor's action  against  the  debtor  and  his  al- 
leged assignees,  averred  the  recovery  of  judg- 
ment, issuing  of  execution,  and  return  unsat- 
isfied, and  the  making  of  the  assignment;  but 
did  not  allege  that  the  latter  had  ever  been 
delivered,  or  that  the  assignees  had  ever  ac- 
cepted the  trust ;  and  it  stated  that  the  judg- 
ment>debtor  had  continued  in  possession  of 
the  assigned  property;  and  it  prayed  that  the 
assignment  might  be  set  aside. 

EM,  that  though,  as  against  the  judg^ 
ment-debtor  alone,  the  action  could  not 
be  sustained;  yet  since  the  assignees  were 
proper  parties  to  the  action,  it  might  be  stis- 
tained.  Plaintiff  had  a  right  to  aak  to  have 
the  assignment  set  aside.  If  it  had  in  fact 
never  been  delivered  and  accepted,  and  the 
assignees  claimed  nothing  under  it,  and  did 
not  intend  to  set  it  up  as  a  valid  conveyance, 
they  had  only  so  to  answer  and  let  it  be  set 
asidcu  But  plaintiff  had  a  right  to  call  upon 
them  to  disclaim  all  titie  imder  it,  or  take  the 
burden  of  accepting  the  trusts  conferred  by  it, 
or  of  claiming  to  do  so.  Supreme  Ot,,  Sp,  21, 
1866,  Gasper  e.  Bennett,  12  Eov>.  iV.,  807. 

119.  Bffect  of  supplementaiy  prooeed- 
inga.    A  judgment-creditor  may  maintain  a 
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erector's  action  under  the  Code  to  set  aside  an 
assignmeDt,  uMide  hj  his  debtor's  of  their  part- 
nership property,  as  fraudulent  and  Ti»d, 
although  he  has  instituted,  and  is  oontanning 
against  them,  proceedingB  supplementary  to 
the  judgment  Sfupreme  Ot^  Ohamben^  1868, 
Taylor  e.  Feran,  15  Mov>.  iV.,  417. 

12a  That  a  Judgment-creditor,  whose  Judg- 
ment  is  subsequent  to  the  appointment  of  a 
receiver  in  supplementary  proceedings  against 
the  debtor,  so  that  tibe  oreditor  acquired  no 
tien  on  lands,  cannot  maintain  a  creditor's 
suit  to  set  aside  a  fraudulent  mortgage,  made 
by  such  debtor  before  judgment.  Bieh  «. 
Manley,  cited  in  Gere  «.  Dibble,  17  Eaw,  iV., 

ai. 

121.  A  creditor  having  two  judgments 
against  his  debtoiv— one  taken  before,  and  the 
other  after,  the  appointment  of  a  receiver  in 
supplementary  proceedings  against  such  debt- 
or—may bring  a  creditor's  suit  on  them  botii, 
to  set  aside  a  fraudulent  mortgage.  Whether 
he  can  recover  judgment  for  the  amo«nt  of 
both,  to  be  satisfied  out  of  such  property,— < 
Qu§ry  f  Supreme  Ot.y  1868,  Gere  e.  Dibble, 
17  Bote,  Pr.,  81. 

122.  Belation  to  pgeviona  anpplaiuentary 
piooeedliigs.  When  l^e  creditor  firet  com- 
mences proceedings  supplementary  to  execu- 
tion under  the  Oode  of  Procedure,  and  subse- 
quently abandons  them  without  having  pro- 
ceeded to  the  ^)pointment  of  a  receiver  therein, 
and  then  commences  a  creditor's  action  on  the 
judgment,  the  lien  aequired  by  the  commence- 
ment of  such  action  does  not  relate  back  to 
the  time  of  the  commencement  of  the  supple- 
mentary proceedings,  so  as  to  enable  him  to 
recover  in  such  action  against  a  party  who, 
with  notice  of  the  order  in  the  supplementary 
proceedings,  had  paid  money  due  from  him  to 
the  debtor.  Ot.  ^  AppeaU^  1858,  Edmon- 
ston  V.  McLoud,  18  If,  F.  (2  SmUh),  543; 
afiBlrming  S.  0^  19  Bofrh.,  856. 

in.  Suit  to  roach  Peopkety  not  ua- 
BLB  to  Execution. 

123.  l!be   Court  of   Chanoery  has   the 

power  to  enable  creditors  to  reach  property 
beyond  the  reach  of  execution  at  law,  Ot.  of 
Brrore,  1822,  Hadden  e.  Spader,  20  Johm., 
554;  affirming  8.  0.,  5  Johns,  Gh,,  280;  Bay. 
ard  V.  Hoffman,  4  /<f.,  450 ;  MoDermutt  ^. 
Strong,  4 /<;.,  687. 


124b  A.  tadgnent-oredlto^  who  has  sued 
out  execution  at  law,  which  has  been  retnmed 
nulla  hma^  acquires  a  priority  of  right  to  the 
property  or  trustHnoaeyB  of  the  debtor,  in  the 
haiids  of  the  trustee,  which  cannot  be  afieeted 
or  inpairBd  by  any  subsequent  assignment  by 
the  debtor  for  the  benefit  <^  all  his  creditors 
generally,  or  for  the  benefit  of  a  particular 
creditor;  and  any  paymsnte  made  by  the 
trustee  of  the  debtor,  alter  a  bi£  filed  by  the 
execution-creditor,  or  after  notiee  of  his  equi- 
table right,  are  of  no  avail  against  such  orad- 
itor.  And  it  makes  no  difference  whethei 
the  property  of  the  debtor  consists  in  choees 
in  action,  money,  or  sto(^;  for  the  court  can 
compel  the  debtor,  or  his  trustee,  to  pay  it 
over  to  the  creditor ;  and  can  direet  a  trainfer 
and  ode  of  the  stock  for  the  benefit  of  the 
creditcra.    lb, 

12S.  The  power  of  the  court  does  not  reach 
to  an  ordinary  debt  due  to  the  judgasent- 
debtor  in  the  absence  of  any  such  graaod  as 
fraud,  trust,  ko.  The  court  has  no  power  to 
compel  the  jndgment^ebtor's  debtor  to  pay 
the  debt  to  the  ^aintiff.  Ohameery^  1823, 
Donovan  e.  Finn,*  Boph^  59. 

12€.  If  there  was  fiaud,  the  oonrt  may  re- 
lieve the  creditor.  If  the  transferees  of  the 
debt<N:  were  privy  to  the  fraud,  they  may  be 
made  liable  to  the  creditor  immediately,  al- 
though by  &eir  contract  with  the  debtor  they 
were  entitled  to  a  credit  F.  Ohan.  (Ai,  1827, 
Weed  V.  Pierce,  9  Cow,^  722. 

127.  After  judgment  and  execution  at  law 
the  creditor  may  reach  proper^  in  the  haoda 
of  a  third  person,  which  was  not  in  itself  liable 
to  execution.  [20  Johns.,  554;  2  Atk.,  600; 
8  Id.,  852.]  Ohamery,  1828,  Oandler  v.  Pet- 
tit,  1  Paige,  168. 

12&  That  a  judgment-orsditor  is  entitled  to 
the  aid  of  chancery  to  attach  a  jiM2^m0iU-debt 
due  to  his  debtor,  who  has  no  property  which 
can  be  readied  by  an  execution  at  law.  Sg- 
berts  e.  Pemberton,  7  JohnM,  Oh,,  208. 

129.  BbBaoi:Mon  neoeaaary.  If  a  creditor 
seeks  the  aid  of  equity  against  the  persoms 
estate,  he  must  show  that  he  has  taken  out  an 
execution,  and  that  he  has  pursued  it  to  every 
available  extent  against  the  property.  The 
oourt  win  not  assume  that  such  reinedy  would 


*  Commented  on  in  Pettit  v.  Candler,  8  IVmtLj 
618 ;  Craig  «.  Hone,  8  SJtt,^  554;  Congden  e.  Lee,  a 
Id.,  S04. 
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b^iMfbotoal.  Okgne&ry,  1890,  Brmkerhoff «. 
BzovB,  4,/§km,  Oh^  6tl.  To  simikr  effbot, 
lee  McDennatt «.  Strong,  4  iel.,  4>8T. 

IML  JMoin.  WlMre  the  property  sooght 
to  bo  roBcbed  is  aooh  as  is  not  lofinble,  so  that 
the  eradilor  haa  no  Ikn^  the  aetoal  retain  of 
the  exBcution  nnaatisfiod  is  neoeasary  to  give 
the  eonrt  jarisdiolion.  Ohmicery^  18fl0,  Beck 
«.  Bnrdett,  1  JP^ti^  80ff. 

131.  Otherwise,  where  the  eieoation  gives 
ths  oreditor  a  lien.    lb. 

JXL  Dftsoovonr,  fto.  Whenever  execution 
iBRtamod  wisatis&ad  on  a  jndginent  at  law,  the 
creditor  mnj  file  a  bill  against  fim  and  iftky  other 
peison  to  oompel  a  discovery  of  property  belong* 
ing  to  him,  or  dne  to,  or  held  in  trust  for,  him ; 
tad  la  pieveut  deMvevy  or  pavment  to  him,  ex- 
oapt  in  caae  ol  trusts  createid  by,  or  trust  funds 
proosediqg  from  azkcyther  than,  the  debtor ;  and 
the  ooiirt  may  decree  satisfiftctlon,  whether  the 
property  be  liable  to  execution  or  not.  2  Beo, 
Ac.  113,  §888,  89.    aee,  also,  1  ief.,  744, 1 4. 

139.  That  the  provisions  of  2  Bev.  Stat, 
178,  api^  only  to  creditors'  bills  strictly  so 
esUad,  where  the  only  claim  to  relief  is,  that 
the  remedy  of  the  creditor  at  law  is  es^anst^ 
sd;  and  they  leave  nntonchedthe  common- 
kw  powem  6f  the  Court  of  Ohanoery  in  refers 
enoe  to  frandnlent  tmsto  and  conveyances. 
ChaatMiqiie  Ooonty  Bank  e.  White,  6  K  F., 

IM.  Af  esMiit  In  ML  A  Judgment-cred- 
itor Cftn  only  entitle  himself  to  relief  which 
the  atetnto  provides,  by  averring  in  his  bill 
and  establishing  by  proofs,  that  at  the  time  of 
lh»  filing  of  the  bill,  **  personal  property,  mon- 
ey, or  things  in  action,  belonging  to  the  debtor, 
or  hdd  in  trust  for  him,  were  in  the  posses- 
•km  or  under  tlie  control  of  the  defendant 
agsinat  whom  a  decree  is  sought"  [2  Bev. 
8tat^  178,  SS  88,  89.]  K  T.  Superior  Ot., 
1860,  Nicholson  if.  Leavitt,*  4  Sand/.,  262, 

an. 

138.  Foraign  Jndgmeat  The  provision  of 
2  Bev.  Stat,  178,  §  88,— authorinng  a  cred- 
itor's bSH  by  a  creditor  by  judgment  at  law  in 
whose  favor  execution  has  been  returned  un- 
satisfiedf — is  not  introductory  of  a  new  prin- 
ciple, but  in  affirmance  of  the  legitimate  juris- 
dietion  of  chancery.  It  does  not  authorize 
soch  a  bin  to  be  filed  on  a  foreign  judgment, 
meraiy  upon  return  of  execution,  and  without 


*  The  judgment  in  this  owe  was  reversed  on  the 
groixnd  of  the  invalidity  of  the  assignments.    S«^  C, 


speciid  grounds  of  equity ;  and  a  judgment  of 
a  court  of  the  United  States  does  not  stand  in 
Ukis  respect  on  any  higher  ground  tiian  that  of 
a  sister  State.  Ohancery^  1882,  Tai^ell  «. 
Griggs,  8  PiUffe^  207. 

136.  DookOting.  It  is  not  necessary  that 
the  jndgment  shoidd  be  docketed  in  such  way 
as  to  give  It  preforcnoe  as  a  Hen  npon  real 
property.  Ohane^ry^  1848,  Tonngs  ».  Mor- 
rison, 10  Paiffe,  828. 

137.  Ghanoety  ezeontloiL  Since  by  1 
Bev.  L.  of  1818,  487,  a  chancery  execution  is 
a  lien  from  the  time  of  its  issve,  (iie  creditor 
having  such  exeontion  may  pxx)ceed  for  relief 
against  a  fraadtdent  incumbrance.  Ohtmcery^ 
1882,  Olarkson  e.  De  Feyster,  8  Patiffe^  820. 

138.  EseoHtion.  The  provision  of  2  Bev. 
Stat,  178,  i  88,  is  only  dedaratory  of  the 
principles  before  adopted,  and  requires  a  hofuh 
fide  attempt  to  collect  by  execution.  Where 
the  judgment  is  in  the  Supreme  Oourt,  so  that 
execution  may  run  into  any  county,  If  the 
debtor  has  a  fixed  and  known  residence  and 
visible  property  there,  sufficient, — a  neglect  to 
issue  execution  to  such  county  is  an  answer 
to  the  bill.  Ohmeery^  18S14,  OhUd  v.  Brace, 
4  Paige,  809 ;  S.  P.,  1844,  Merchants  ft  Me- 
chanics' Bank  v.  Griffith,  10  Id,,  619.  ' 

139.  If  the  defendant  has  removed  from  the 
State,  or  his  residence,  upon  diligent  inqtdry, 
cannot  be  discovered,  the  execution  may  be 
issued  to  the  county  in  irhich  he  last  resided, 
or  where  he  resided  at  the  commencement  of 
the  original  suit.  Chafneery,  1889,  Beed  e. 
Wheaton,  7  Paige,  888. 

14a  liie  fact  that  the  defendant's  property 
in  such  county  is  worth  less  than  $100,  is  no 
excuse.  The  creditor  must  exhaust  his  reme- 
dy at  law  as  £ar  as  the  debtor's  property  will 
go.  Cfkaneery,  1844,  Merchants  ft  Mechanics* 
Bank  e.  Griffith,  10  Paige,  619. 

141.  A  creditor's  bill  to  reach  property 
which  is  not  leviable  at  law,  cannot  be  sus- 
tained witJiout  execution  returned  unsatisfied. 
Both  the  previous  practice  of  the  court,  and 
the  provisions  of  2  B^v.  Stat,  178,  require 
this.  The  sheriff's  return  is  the  best  evidence 
that  the  remedy  has  been  exhausted,  and  alle- 
gations going  to  show  that  an  execution  would 
be  a  mere  matter  of  form  and  useless,  cannot 
supply  the  want  of  it.  Ot,  ofErrore,  1882, 
McElwain  «.  Willis,  9  Wend,,  648 ;  affirming, 
S.  0.,  8  Paige,  606. 

142.  The  bill,  if  filed  merely  to  remove  a 
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frandolent  obetraction  to  the  ezecntion,  must 
ahow  aflSrmatively  and  explidtiy  that  its  re- 
moyal  wUl  enable  the  execution  to  attach 
upon  some  property*  If  the  obstmction  be  an 
assignment,  it  mnst  show  that  the  property 
assigned  is  leyiable  npon  at  law.    lb, 

143.  These  principles  applied  in  the  case  of 
a  supplemental  bill  on  a  judgment  obtained 
after  commencement  of  the  original  suit,  and 
filed  before  the  retnm-day  of  the  execution.  lb. 

144.  The  execution  intended  by  the  statute 
is  such  a  one  as  is  required  by  the  provisions 
of  law  relating  to  executions.  Thus,  where 
the  biU  set  forth  a  judgment  docketed  on  Jan- 
uary 12th,  and  an  execution,  directing  the 
sheriff  to  make  the  money  of  the  real  estate 
whereof  defendant  was  seized  on  January 
18th.  ffeld^  that  the  bill  was  irregular,  and 
might  be  dismissed  at  any  stage  of  the  cause. 
7.  Chan  Ot.y  1889,  Manning  e.  Merritt, 
Clarhe^  98. 

145.  The  objection  that  the  execution  was 
issued  before  the  expiration  of  thirty  days,  is 
not  tenable.  A,  V,  Chan,  Ct.y  1845,  Green  «. 
Bumham,  8  Somdf,  Oh,^  110. 

146.  The  defendant  cannot  object  that  the 
execution  was  made  returnable  in  less  than 
sixty  days.  His  remedy  for  irregularity  is  in 
the  court  of  law.  F.  Chan.  (7t.,  1846,  Rider 
0.  Mason,  4  Sanc^f.  Ch,,  851. 

147.  Return.  The  jurisdiction  of  the  court 
to,  apply  property  beyond  the  reach  of  execu- 
tion at  law,  preceeds  on  the  ground  that  the 
creditor  has  exhausted  his  remedy  at  law. 
Hence,  an  execution  cannot  be  considered 
legally  returned  till  after  the  return-day,  and 
if  the  bill  do  not  show  that  the  return  was  not 
made  before  that  day,  an  ii^unction  cannot  be 
allowed.  Chancery^  1882,  Oassidy  v,  Meacham, 
8  Paige^  811 ;  S.  P.,  1847,  Strange  f>.  Long- 
ley,  8  Barb.  Ch,y  650. 

14a  The  fact  that  the  sheriff  without 
fraud  or  collusion  on  the  part  of  the  judgment^ 
creditor,  returned  the  execution  unsatisfied, 
without  applying  property  of  the  debtor 
which  the  debtor  requested  the  sheriff  to  ap- 
ply, is  DO  answer  to  the  bill.  The  remedy  is 
against  the  sheriff,  or  by  motion  at  law.  Chan' 
eery,  1881,  Stoors  v.  Kelsey,  2  Faiffe,  418. 

149.  The  usual  return  of  a  sheriff  to  an  ex- 
ecution against  joint-debtors,  one  of  whom 
was  not  served  with  process,  that  the  defend- 
ants had  no  goods,  &c.,  is  sufficient  founda- 
tion for  a  creditor's  bill  against  all.     Chan- 


c&ry,  1888,  Austin  «.  Figneira,  7  Ptdg^  M. 
Followed,  V.  Chan.  Ct,  1840,  Manchester  v. 
Orandall,  Clarke,  871. 

150.  Where  a  creditor  obtains  judgment  in 
a  county  court,  he  may  file  his  bill  on  the  re- 
turn of  an  execution  unsatisfied,  though  the 
debtor  has  property  sufficient  to  pay  it  in  an- 
other county.  He  is  not  bound  to  sue  again 
in  such  other  county.  Chancery y  1888,  Leg 
gett  e.  Hopkins,  7  Pa/ige,  149. 

151.  Though  the  execution  was  retoniidd 
on,  and  not  after,  the  retum>day,  a  bill  there- 
on, if  not  filed  until  after  the  return-day,  is 
sustainable.  Chanoery,  1840,  Tniliams  «. 
Hogeboom,  8  Paige,  469. 

152.  The  bill  may  be  ffied  after  the  return- 
day  is  past,  although  the  execution  was  re- 
turned before  that  day.  (/A^mMry,  1842,  Piatt 
V.  Oadwell,  9  Paige,  886. 

153.  If  the  creditor's  judgment  is  ajustioe^s 
judgment,  the  justice's  execution,  which  rnns 
against  personal  property  only,  does  not  ex- 
haust the  remedy.  The  judgment  should  be 
docketed,  and  execution  against  real  as  well  as 
personal  property  issued.  Chancery,  1842, 
Dix  «.  Briggs,  9  Paige,  595.  Compare  Ooe  o. 
Whitbeck,  11  Id.,  42. 

154.  Execution  issued  even  more  than  two 
years  after  judgment,  is  presumed  regular.  A 
revival  by  scire  fadae  need  not  be  pleaded. 
If  irregular,  the  defendant  should  apply  at  law. 
F.  Chan.  Ct.,  1889,  Gary  «.  Clark,  8  jSaw.,  274. 

155.  Since,  by  the  act  of  1840,  the  judg- 
ment of  a  Court  of  Common  Pleas  may  be 
docketed,  and  thereupon  an  execution  issued 
to  any  county  of  the  State, — ^if  such  judgment 
is  obtained  in  one  county,  and  the  defendant 
resides  in  another,  it  must  be  docketed  in  the 
latter,  and  execution  must  be  issued  thereto, 
before  the  remedy  at  law  can  be  deemed  ex- 
hausted. A.  v.  Chan.  Ct,  1846,  Wheeler  «. 
Heermans,  8  Sandf.  Ch.,  597;  S.  C,  4  IT.  F. 
Leg.  Obi.,  888. 

156.  Where  the  bill  showed  that  over  two 
years  had  elapsed  since  the  return  of  the  exe- 
cution, and  that  the  defendant  was  owner, 
and  had  possession  of  a  large  amount  of  p>er- 
sonal  property  capable  of  being  levied  on, — 
Meld,  that  the  complainant  must  proceed  by 
execution.  V.  Chan,  Ct,  1838,  Parker  c. 
Moore,  8  Bdte.,  284. 

157.  If  the  judgment  was  obtained  in  the 
Supreme  Court,  the  bill  must  aver  that  the 
defendant  resided  in  the  county  to  which  Uie 
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TTtt  inned.  F.  (7ikin.  Ct,^  1841, 
Hope  «.  BrinckerhofE;  8  JEdw,^  4i6/ 

158L  "Where  the  qneetion  is  not  one  of  reg- 
ularity, bat  it  is  shown  that|  at  the  time  the 
exBoatlon  was  issned,  there  was  no  judgment 
or  deeree  which  wonld  anthorize  an  ezeontion, 
the  bin  cannot  be  sustained.  Chancery^  1848, 
Bank  of  BooheBter  «.  Emerson,  10  Faiffe^  116. 

159«  Thus,  a  bill  founded  on  a  decree  in  fore- 
doBorOy  rendering  the  mortgagor  liable  for  a 
defioieaoy,  on  the  confirmation  of  the  master's 
Rport)  cannot  be  sustained  if  the  execution 
vtts  iaaned  before  confirmation.    lb, 

160L  if  the  execution  as  returned,  was  not 
lied  tm  after  the  sixty  days,  it  is  no  objection 
that  tho  return  is  dated  within  the  sixty  days. 
A.  Y.  Ohan.  Ot^  1845,  Green  «.  Burnham,  8 
Sm4f:  Oh.^  110. 

161.  If  there  is  reasonable  ground  to  sus- 
pect irregularity,  the  court  will  stay  proceed- 
isiga,  to  enable  defendants  to  apply  at  law. 
F.  Chan.  Ct^  1840,  Bank  of  Wooster  o.  Spen- 
cer, Clarke^  886. 

162L  Though  fiye  years  have  elapsed  since 
the  return  of  the  execution  unsatisfied,  a  cred- 
itor^ bill  may  be  sustained  without  issuing  a 
new  execution.  Ohcme&rff^  1846,  doming  «. 
Stebbins,  1  Barb.  (7A.,  589 ;  oyerruling  Storms 
t.  Bngglee,  Olarhe,  148. 

163b — against  several  defendanta.  Where 
there  are  several  defendants  jointly  liable,  and 
not  aa  soretiee,  the  bill  cannot  be  sustained,  un- 
kM  the  complainant  has  exhausted  his  remedy 
at  law,  by  execution,  against  all  the  defend- 
ants. Chane&ry^  1884,  Ohild  «.  Brace,  4  Paiffe^ 
809. 

164.  Two  eaceontloiUL  Where  the  right 
to  IDe  a  bill  onpe  exists  by  reason  of  an  unsat- 
isfied ezecation,  if  the  defendant  has  leviable 
property,  which  is  fraudulently  encumbered, 
and  has  other  property  which  can  only  be 
reached  in  equity,  the  creditor  may  issue  a 
second  execution,  in  order  to  obtain  a  specific 
hen  upon  the  former  class  of  property,  and 
file  a  bill  for  satisfaction  from  both  classes  of 
property.  Chancery ^  1887,  Ouyler  v.  More- 
land,  6  Faig&y  278. 

16&  It  ie&ms^  that  where  executions  have 
been  issued  to  two  counties,  both  must  be  re- 
tnmed  before  the  filing  of  the  bill,  unless  the 
bill  shows  it  to  be  unnecessary.  Willis  «. 
Moore,  Clarke,  150. 

166k  Becoiid  judgment.  One  who  having 
obtained  judgment  against  his  joint-debtors, 


on  service  of  process  upon  all  of  them,  brings 
a'^second  action,  and  takes  judgment  therein 
on  service  of  process  upon  one  only,  cannot 
found  a  creditor's  bill  upon  the  return  of  an 
execution  on  the  second  judgment.  The  sec- 
ond judgment  is  no  bar  to  execution  on  the 
first.  [9  Wend.,  68 ;  11  Johns.,  618 ;  7  Paige, 
86.]  Charusery,  1846,  Howard  v.  Sheldon,  11 
Faige,  558. 

167.  Remedy  against  lands  sold.  The 
defendant  in  a  creditor's  bill  cannot  object  to 
the  claim  of  the  creditor  against  his  equitable 
interests,  that  the  plaintiff  has  not  exhausted 
his  remedy  against  property  claimed  by  a  bona- 
fi&e  purchaser,  subject  to  the  creditor's  lien. 
ChwMery,  1887,  Ouyler  «.  Moreland,  6  Faige, 
278. 

168.  The  defendant  in  a  creditor's  bill  can- 
not object  that  the  complainant  has  not  en- 
forced his  judgment  against  property  which 
had  been  sold  by  the  defendant  to  banorfde 
purchasers  previous  to  issuing  the  execution. 
Ch4mcery,  1848,  Youngs  «.  Morrison,  10  Faige, 
825;  1846,  Olark  «.  Dakin,  2  Barb.  Oh.,  86. 

169.  —  againat  surety.  That  the  creditor 
need  not  exhaust  his  remedy  against  a  mere 
surety  before  proceeding  against  the  principal 
debtor.  Speiglemyer  «.  Orawford,  6  Faige^ 
264.  But  see  Strange  v,  Longley,  8  Barb.  Oh,, 
650. 

170.  TxUnity,  It  is  not  the  return  of  the 
execution,  but  the  filing  of  the  bill,  which 
gives  the  creditor  a  specific  lien  upon  the 
equitable  estate  of  the  debtor ;  and  the  cred- 
itor who  thus  proceeds  gains  a  preference  over 
those  who  do  not.  Chancery,  1829,  Edmeston 
V.  Lyde,  1  Faige,  687.  To  the  same  effect 
[citing  8  Atk.,  867]  is  Beck  v.  Burdett,  1  /d, 
805. 

171.  The  creditor  who  first  files  his  bill  to 
reach  the  property  of  the  debtor,  which  can- 
not be  reached  by  execution,  gains  a  priority ; 
and  the  creditor  who  next  files  his  bill  will 
have  the  second  lien.  Chancery,  1881,  Oorn- 
ing  0.  White,  2  Faige,  667. 

172.  A  creditor's  bill  will  not  reach  a  se- 
curity held  by  the  debtor  as  surety,  as  against 
the  superior  equity  of  the  creditor  of  his  prin- 
cipal. CL  of  Appeals,  1860,  VaU  «.  Foster,  4 
If.  T.  (4  Comet.),  812. 

173.  What  naay  be  reaohed— wife's  eqiii- 
ty.  Where  an  execution-creditor  of  the  hus- 
band comes  into  equity  to  reach  property  of 
Ihe  husband  not  subject  to  execution,  he  must 
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take  it  snbjeot  to  the  wife^s  equity.  OhcmewT^y 
1880,  Smith  «.  Kane,  2  Faigej  808. 

174.  -—  rents  and  prafitB.  The  creditor 
may  reach  the  rents  and  profits  of  the  debtor's 
real  property  sold  npon  execution,  for  the  fif- 
teen months*  possession  after  the  sale,  to  which 
he  is  entitled  by  law.  OAanoery^  184A,  Fam- 
ham  «.  Campbell,  10  Paige,  698. 

175.  —  xic^ts  of  action.  The  creditor 
*4umot  reach  the  debtor's  right  of  action  for 

a  oonyersion  of  property  exempt  from  execu- 
tion, nor  fbr  a  personal  tort;  but,  it  «d9m«,  he 
may  reach  snoh  right  of  action  for  the  destruc- 
tion or  irjury  of  property  liable  to  execution. 
Chancery,  1844,  Hudson  «.  Plets,  11  Faig^ 
180;  S.  0.,  8  Jf.  Y.  Leg,  Obs.,  120. 

17&  The  act  of  the  debtor  in  suing  for  a 
trespass  is  not  in  itself  a  breach  of  the  injunc- 
tion,   lb, 

177.  —  distrfbattve  abare.  The  creditor 
may  reach  the  debtor's  interast,  as  next  of  kin, 
in  the  personal  estate  of  a  decedent,  and  this 
without  making  the  personal  representatives 
of  the  estate,  parties.  Chancery,  1846,  Mc Ar- 
thur f>,  Hoysradt,  11  Paige,  495. 

178.  A  bare  possibility — e.  g,,  a  right  which 
one  may  acquire  in  an  estate  as  next  of  kin  of 
one  living--cannot  be  reached.  Chancery, 
1848,  Smith  •.  Kearney,  2  Barh.  Ch.,  583. 

179.  —  annuity.  The  creditor's  bill  wiQ 
reach  an  annuity  given  in  lieu  of  dower,  and 
charged  on  the  estate  generally,  l^ls  is  not 
a  trust,  within  the  statute.  Chancery,  1844, 
Degraw  v.  Olason,  11  Paige,  186. 

180.  ▲  xic^t  of  dower,  before  assignment, 
is  a  chose  in  action,  and  may  be  reached  by  a 
creditor's  bill.  Chancery,  1884,  Tompkins  «. 
Fonda,4Pa^«,448;  i^upr^m^  (7^.,  1849,  Stew- 
art V.  McMartin,  5  Barb.,  488. 

181.  —  vendee's  interest.  The  interest  of 
a  vendee,  who  has  paid  for  the  land,  may  be 
reached  by  creditor's  bill.  [2  Rev.  Stat,  178, 
§§  88, 89 ;  1  Paige,  808, 687;  4  Johns.  Oh.,  687.] 
Supreme  Ct.,  1849,  Watson  «.  Le  Row,  6  Barb., 
481. 

182.  So  of  a  resulting  trust,  under  1  Rev. 
Stat.,  728,  J  52.    lb. 

183.  —  troBt  The  court  will  allow  the 
creditor  to  reach  surplus  income  of  personal 
property  held  by  another  for  the  debtor's  use, 
and  not  necessary  for  support,  Arc,  by  analogy 
to  the  rules  of  1  Rev.  Stat.,  729,  780,  in  rela- 
tion to  surplus  income  of  real  property.  Thus, 
an  absolute  legacy,  not  necessary  for  the  sup- 


port of  the  debtor  and  his  fkmily,  may  be 
reached,  though  the  will  declare  it  shall  not 
be  liable  for  the  legatee's  debts.  Chancery^ 
1886,  HaUett «.  Thompson,  6  Paige,  688.  But 
compare  Stewart «.  MoMarttn,  5  Barb.,  488. 

184.  The  exception  in  §  88  of  the  title  of 
the  Revised  Statutes  relative  to  the  Court  of 
Chancery,  exonerating  from  creditor's  suits,  a 
trust-fund  created  by  or  proceeding  from  some 
person  other  than  the  judgment-debtor  [2  Ber. 
Stat.,  178],  is  to  be  taken  in  connection  with 
the  statute  as  to  nses  and  trusts;  and  tlras 
construed,  it  is  limited  to  the  portion  of  the 
trust-ftmd  necessary  fbr  the  support  and 
maintenance  of  the  debtor  and  his  familj. 
V.  Chan.  Ct,  1846,  Rider  v.  Mason,  4  8cm^. 
Ch.,  851. 

185.  Where  a  father  devised  propeHy  to  hia 
executors,  directing  them  to  sell  and  invest 
the  proceeds,  and  gives  the  income  to  his  son 
.for  life,  and  tiie  principal,  on  his  death,  to  his 
heirs  at  law,  this  creates  a  trust-fhnd  wiiioh 
(under  2  Eef>.  Stat,  178,  §  88)  cannot  be 
reached  by  a  creditor's  suit,  unless  the  provi- 
sion Is  larger  than  is  necessary  for  the  sup- 
port of  the  eeetui  que  trtut  and  family.  Ci, 
of  Appeals,  1866,  Bramhall  v.  Ferris,  HK  Y. 
(4Jrem),41. 

186.  That  the  provision  of  2  Rev.  Stat, 
178,  §  88, — which  excepts  the  case  where  a 
trust  has  been  created  by  some  person  other 
than  the  Judgment-debtor,  from  the  provisions 
authorizing  the  creditor's  sdt,— ^was  not  in- 
tended to  exonerate  a  surplus  of  the  ftind 
over  and  above  what  is  required  for  t2ie 
support  of  the  beneficiary  and  family.  [1 
Rev.  Stat.,  729,  §  67;  8  Paige,  88 ;  6  Bwb., 
488.]    lb. 

187.  If  the  debtor  advanced  the  purchase- 
money  of  premises,  and  the  conveyance  was 
taken  in  the  name  of  another,  so  as  to  raise  a 
trust  for  creditors,  under  1  Rev.  Stat,  726,  the 
creditor  cannot  reach  it  upon  a  bill  merely 
charging  that  such  other  holds  it  in  trust  for 
the  debtor.  The  bill  must  charge  the  faots 
specially  which  render  the  transaction  fraud- 
ulent as  against  creditors.  CKaneery,  1844, 
Bodine  «.  Edwards,  10  Paige,  604. 

188.  An  ejtoeptten  in  the  aasigmoant  to 
the  receiver,  of  property  held  for  tike  defend- 
ant under  a  trust  created  by  another  person, 
should  be  in  the  language  of  the  statute,  and 
not  an  exception  of  particular  property  as 
within  the  statute.    [2  Rev.  Stat,  178,  %  88.] 
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OkmMery^  18i4,  Degraw  «.  Olason,  11  Faige^ 
186. 

189.  Otherwise,  in  the  iDJmiotion.  V,  Chan, 
Ct^  1816,  Rider  «.  llason,  4  Sam^.  Oh.,  851. 

190.  In  the  assignment  by  a  debtor  nnder 
a  creditor's  bill,  it  is  proper  to  insert  an  ex- 
ception as  to  fbmitnre  exempt  by  law  from 
ezeention,  eyen  in  cases  where  the  debtor  has 
made  a  sale  or  assignment  of  all  his  fdmitnre, 
vhich  has  been  set  aside  as  against  creditors. 
Suprems  Ct^  Sp.  2!,  1848,  Sheldon  «.  Weeks, 
n  K  T.  Leg.  Obi,,  67. 

19X  Vbm  Oodd  has  not  repealed  the  provi- 
EioBs  of  2  Rer.  Sut,  178,  ^  88,  89,  author- 
izing creditor's  bills,  except  so  mnch  of  them 
ss  antborized  a  disoovery,  and  the  same  rem- 
edy may  now  be  had  by  action.  Supreme  Ot^ 
3p.  7%  1856,  OatUn  «.  Doughty,  13  Eow.  Pr., 
457.  But  compare  Taylor  e.  Persse,  15  7<2., 
417. 

192.  The  rales  which  applied  to  equitable 
suits  are  to  govern  such  actions,  not  those 
exdusively  applicable  to  legal  actions,  or  to 
eauaes  of  action  of  a  purely  legal  charaeter. 
Stprmns  Ot.^  OUreuit,  1856,  Eldridge  «.  Bell, 
12  Hove.  Pr.^  547. 

As  to  what  Coav^oya&oaa  are  fraudulent, 
sod  what  creditors  may  avoid  them,  see 
Fk4in>;  Fbaudtjlskt  OontxtahoxS)  and  ti- 
des there  referred  to. 

As  to  the  rules  peculiar  to  creditors'  actions 
igUDst  Copertnenk  see  Pabtnsrship. 

As  to  creditors'  suits  against  CosporatlODs 
tnd  stockholders,  see  Oobpobation. 

As  to  Co0ti  on  creditors'  bill,  see  Oosts. 

As  to  the  general  relation  of  Debtor  and 
oiedlior,  see  Dsbtob  and  Obxditob. 

As  to  the  rules  of  Bvideuoe,  and  Pleading 
in  these  actions,  see  those  titles. 

As  to  the  Thrnmlnatton  of  a  judgment- 
debtor  and  others,  by  proceedings  under  the 
Oode  supplementary  to  execution,  see  Stjppls- 
msTABT  Pboosbdinos. 

As  to  the  Xqjnnotion,  and  what  is  a  breach 
of  it,  see  iNJtTNoriozr ;  and  Contbmft. 

As  to  who  are  proper  Parties  in  such  suits, 
seePABxns. 

As  to  what  Property,  held  in  trust  for  the 
debtor,  can  be  reached,  see,  also,  Tbust. 

As  to  the  powers  and  duties  of  a  Reoeiver, 
see  Rbceivjib. 
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CRIER. 

of  crier.    Anonymous,  1  Johne,,  812. 
OoTnsTt  JunoB,  2. 


1.  Defined.  Crime  or  offence,  as  used  in  stat* 
uteSy  means  tfny  offence  for  which  criminal  pun- 
ishment may  by  law  be  inflicted.  2  Beo.  Stat.^ 
702,6  82. 

Inaunous  crime  means  only  off»noes  punidi- 
able  by  death  or  ImpriBonment  in  state-prison. 
2/<l.,|81. 

2.  Qeaend  piovlalona  relating  to  crimes 
and  their  punishment.    8 /<(.,  5  ed.,  968-4)90. 

3.  Grime  against  nature  punishable.  2  ii, 
689,  §  20. 

4.  Atteupta  to  commit  crime  puoidiable. 
2  Id,,  698,  §  8. 

5.  The  prisoner  solicited  another  to  commit 
araoD^  and  famished  him  witii  a  mat^  Ibr  the 
pnrpOBe ;  but  the  crime  was  not  committed. 
AU,  that  the  prisoner  was  guilty  of  an  at- 
tempt to  eonvmit  a  crime.  The  mete  seltoita- 
tion  of  another  to  commit  a  felony,  is  an  «!• 
tempt  to  coimnit  it  [S  East,  5.]  Supfern^ 
Ot^  1848,  People  e.  Bush,  4  SUl,  1S8. 

6.  Mere  tlireata,  without  proceeding  to 
seme  act,  are  not  punishable  by  indiotmeBt. 
Qm.  3m.,  1818,  Manetti*a  Oase,  8  Qi^  H. 
JSf&,  80. 

7.  Otharwise,  in  a  esse  of  conspiracy.  ]>u« 
prey's  Case,  4  Oiby  S.  JUe.,  121. 

As  to  What  are  crimes,  and  as  to  the  ren- 
dition of  PngitiTeB,  and  the  Rlghta  of  orimi- 
nala^  under  the  Oonstitution,  see  Oonstitu- 
TioNix  Law,  106-110, 145. 

Oonsult,  tHao,  Obdonal  Law,  and  the  titles 
there  referred  to. 

As  to  the  various  crimes,  consult  their  re- 
spective titles;  as,  Abduction;  Abobtion; 
ADMHoBTKBiNe  Poison;  Absok;  Assault  and 
Battbbt;  Bastabdt;  Bawdt-Housbs  ;  Bbt- 
TIN&  AND  Gajono,  44-51 ;  BiOAiCT ;  Bbibebt  ; 
BuBOLABT ;  Ohxats;  Oompounding  Oftsnozs; 

GONSPIBAOT  ;  OoNtEUFT  ;  OOUNTBBFEITINO  ; 
DiSOBDSBLT  PbBSONS  ;    DiSTUBBINO  RbUOIOUS 

Mbetinos;  Dubllino;  Embbzzlbment  ;  £m- 
bbaoebt;  Eztobtion;  Extbadition;  False 
Pbbtbnoes  ;  Foboible  Entex  ;  Fobgeby  ; 
Homioidb;  Incest;  Jugglebs  and  Shows; 
Kidnapping;  Laboeny;  Libel;  Misdemban- 
OBS;  Nuisance;  Pekjuby;  Bape;  Bboeiytng 
Stolkn  Goods  ;  Riot  ;  Seduction  ;  Tbbason. 
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CRIMINAL  IiAW. 

1.  Juiisdlotton.  The  anthority  of  the 
eonrts  of  this  State  to  punish  crimes  commit- 
ted within  the  State,  other  than  treason^  does 
not  depend  on  the  question  whether  the  pris- 
oner owed  allegiance  to  the  State  or  not.  If 
the  coart  obtain  jarisdiction  of  the  person  of 
one  not  a  citizen,  they  may  punish  his  viola- 
tion of  the  laws  of  this  State,  committed 
within  the  State.  So  hddy  where  the  of- 
fence was  obtaining  money  on  false  pretences 
through  an  innocent  agent  in  this  State,  the 
offender  being  at  the  time  without  the  State.* 
Ot  of  Appeal^  1848,  Adams  v.  People,  1 K  T. 
(1  CoTMt,),  178 ;  affirming  S.  0.,  8  Drn^  190; 
and  see  a  Ret.  Stat,  697,  §  1. 

2.  Connected  offenoee.  Where  one  of- 
fence is  eonunitted  in  order  to  carry  into  ef^t 
another, — e,  ^.,  forging,  in  order  to  obtain 
money  on  the  false  pretepce  that  the  forged 
paper  is  genoine,— each  is  a  separate  offence, 
and  aoquittal  on  the  charge  of  forgery  is  no 
bar  to  a  prosecution  for  the  attempt  to  obtain 
money.  Supreme  OU,  1886,  People  «.  Ward, 
16  Wend.,  281. 

3.  Serraut  It  is  no  defence  to  one  of  two 
persons,  indicted  for  selling  liquor  in  violation 
of  laws,  that  he  did  the  acts  complained  of  as 
a  derk  of  the  other  defendant,  and  by  his  di- 
rection, there  being  no  allegation  that  the  ille- 
gal acts  were  done  by  compulsion.  Supreme 
Ct,  1856,  French  v.  People,  8  Pa/rJc,  Or.,  114. 

4.  Confoderates.  Where  several  persons 
are  indicted  for  feloniously  receiving  embez- 
zled goods,  knowing  them  to  have  been  em- 
bezzled, all  who  are  proved  to  have  confeder- 
ated in  the  transaction  may  be  convicted, 
though  the  receiving  was  at  different  times 
and  places,  and  though  all  were  not  present. 
Supreme  Ot.,  1850,  People  v.  Stein,  1  Park. 
Or.,  202. 

5.  AccesaoKy— place  of  triaL  Though, 
under  2  Rev.  Stat.,  727,  §  45,  an  accessory 
may  be  indicted  and  tried  in  the  county  where 
the  offence  of  the  accessory  was  committed, 
notwithstanding  the  principal  offence  was 
committed  in  another  county;  an  accessory 
cannot  be  indicted  and  tried  in  the  county 
where  the  principal  offence  was  committed, 
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unless  his  offence  as  accessory  was  committed 
there.  Supreme  Ct.,  1851,  Baron  tj.  People,  1 
Pa/rh.  dr.,  246. 

6.  Liquor  law.  The  law  in  reference  to  an 
examination  applicable  to  other  cases  of  mia- 
demeanor,  is  alike  applicable  to  offences  for 
selling  intoxicating  liquor  contrary  to  the  pro- 
visions of  the  act  of  1865,— "to  prevent  in- 
temperance, pauperism,  and  crime."  Supreme 
Gt.,  Chamhere,  1855,  People  «.  Johnson,  2  Park. 
Or.,  822. 

7.  Aoooaation.  In  general,  no  person  to  be 
held  to  answer  for  infamous  crime,  except  on  pre- 
sentment or  indictment.  Omti.  qf  1846,  art.  1, 
§6- 

a  An  indictment  should  be  quashed  when 
it  clearly  appears,  by  affidavit,  that  it  waa 
found  by  the  grand  jury  without  any  lawful 
evidence  to  support  it|  Gen.  Sees.,  1855,  Peo- 
ple e.  Bestenbktt,  1  Ahbotte'  Pr.,  268. 

9.  Bnnunary  conviction.  The  power  of 
summarily  convicting  offenders,  being  in  dero- 
gation of  the  common  law,  must  be  strictly 
confined  to  the  special  statute  from  which  it 
is  derived.  Supreme  Gt.,  Ghambere,  1847, 
People  «.  Phaiips,  1  Park.  Or.,  96;  S.  0.,  5 
KT.'Leg.Obe.,  ISO. 

10.  The  restrictions  and  regulations  rela- 
tive to  summary  convictions,  established  in 
England  before  the  Revolution,  were  declara- 
tory of  the  common  law,  and  are  binding  in 
this  State,  except  so  far  as  repealed  or  alter- 
ed,   lb. 

11.  ▲  record  of  the  conviction  in  such 
cases  must  be  made,  and  must  contain  an  in- 
formation or  charge  against  the  defendant^ — a 
summons  or  notice  of  the  information,  in  or- 
der that  he  may  appear  and  make  his  defence;, 
— ^his  appearance  or  non-appearance, — ^his  con- 
fession or  defence,— the  evidence,  if  he  does 
not  confess, — and  the  judgment  or  abjudica- 
tion. All  these  matters  must  he  partieularly 
set  out  on  the  conviction.  [2  Robins.  Jus., 
542;  2  Tyler,  167;  14  Johns.,  871;  4  Id., 
292.]    lb;  and  see  Morris  v.  People,  Id.,  441. 

12.  Character.  In  cases  where  there  is 
doubt,  character  is  essential ;  but  where  the 
charge  is  proved,  it  cannot  avail.  People  e. 
Kirby,  1  Wheel.  Gr.,  64. 

13.  Intoxication  is  no  excuse.  So  held,  on 
indictment  for  blasphemy.  Oyer  d  T.,  1828, 
People  «,  Porter,  2  Park.  Or.,  14. 

14.  iSS9  ^^,  on  indictment  for  perjury.  Oyer 
df  T.,  1823,  People  9.  Willey,  2  Park.  Or.,  19. 
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1&  Yolnntaiy  intoxication  is  an  aggrava- 
tion, and  cannot  be  given  in  evidence  in  miti- 
gation  of  gnilt.  80  hM^  on  a  trial  for  mnrder. 
OsiT  S  T^  1828,  People  t>.  Fuller,  2  Farh 

16L  Yolnntaiy  intoxication  ftu-nishes  no  ex- 
cose  for  crime.  [Plowd.,  19 ;  ST.  Ooke,  46; 
40o^  125;  Bao.  Max.,  V.;  7  Oarr  &  P,,  297, 
817;  5  Mas.  0. 0.  R.,  28;  1  Curt.  0. 0.  R.,  1 ; 
3  Park,  228,  285;  1  Hale,  82;  4  Blaokst.,  26; 
Lewio,  75.]  Even  where  intent  is  a  necessary 
isgredient,  so  long  as  the  offender  is  capable 
of  oonceiving  a  design,  he  will  be  presumed, 
in  the  absence  of  proof  to  the  contrary,  to 
late  intended  the  natural  consequences  of  his 
own  act  Ot,  o/Appeah,  1868,  People  «.  Ro- 
gas,  18  H,  Y.  (4  8mi^),  9;  reversing  8.  0., 
IPtfrtttr.,682;  8.0.,155(W.Pr.,657;  5tt- 
fnme  Ct^  1855,  People  «.  Robinson,  2  Paris. 
Or^  235;  affirming  8.  0.,  1  /i.,  649. 

17.  It  sesnu^  that  permanent  aberration  in- 
iwA  by  habits  of  intoxication,  would  be  an 
ocDse.    lb. 

IB,  iDMUiity.  No  act  of  an  insane  person 
poudiable.    2  Av.  iSfaK.,  697,|2. 

lA.  Where  imanity  is  set  up  in  defence,  it 
ooght  to  be  received  by  the  jury  with  the  ut- 
most circumspection ;  and  if  they  are  not  fully 
oonmoed  the  prisoner  was  insane,  they  should 
not  acquit  on  that  ground.  Oyer  d  21, 1816, 
8eUiek«8  Oase,  1  (Hty  H.  Bm.,  185. 

90L  Witness.  The  court  will  commit  a 
witness  to  answer  for  an  offence  which,  in 
\oA  testimony,  he  shows  he  has  perpetrated. 
O^n.  8m.^  1821,  Sherman's  Oase,  6  Oitp  H. 
iBB^2, 

Ai  to  AoosBsory,  Attalndwr,  Reoogzii- 
ttooob  see  those  tides. 
Ai  to  ofEences  against  Bzoise  laws,  see 

As  to  proceeding  before  Onmd  Juy,  see 
G«ATO  Jury. 

As  to  IndiotiiieiitB^  TnxMoB,  TMal,  Xhri- 
dcooc^  and  New  trial,  in  criminal  cases,  and 
ftnriahnwnts  and  PardoDB,  see  those  titles 
respectively. 

As  to  Penal  aotioiiai  see  Pxnaltt. 

As  to  Prewentlon  of  crime,  or  arrest  of  of- 
fenders, see  AsBEST. 

As  to  What  are  crimes,  consult  Oboobs, 
«d  Oie  titlsB  there  referred  to. 


CTTRTEST. 

1.  GiBOXTSCSTANOES   BBQUIBITB  TO  AX  BffSATE 

BT  THB  017BTB8T. 

1.  Semnqfvife. 

2.  Birth  o/iuue.  ' 

11.   OV  WHAT  THINGS  A  ICAH  MAT  BB  TBNABT 
BT  THB  OUBTEST. 
ni.  NaTUBB  and  IKOmBMTS  07  THB  B8TATB, 

L    OntCUMSTAKCES  BBQUISITE  TO  AN  Ech 
TATB  BY  THB  GuBTBSY. 

1.  SrizinofWife. 
X,  Beizlii.    That  there  is  no  estate  by  the 
curtesy,  if  the  wife  was  not  seized  of  an  inter- 
est or  estate  in  pessession.     Chancery^  1848, 
Pond  «.  Bergh,  10  Paige,  140, 154. 

2.  Beiain  in  fact,  when  necessazy.  The 
rule  that  the  wife  must  have  a  seizin  in  fact, 
applies  only  where  her  title  is  incomplete 
before  entry,  as  where  she  takes  as  heir  or 
devisee ;  and  not  where  she  takes  by  a  con- 
veyance which  passes  the  legal  title  and  seizin 
of  the  land.  [5  Oow.,  74,  9T;  8  Paige,  648.] 
Supreme  Ot,,  1842,  Adair  e.  Lott,  8  Eill^ 
182. 

a  Lioensee's  possessioii  does  not  sus- 
pend seixin.  The  property  was  conveyed  to 
the  wife  in  fee  by  deed,  but  the  consideration 
was  paid  by  the  wife's  mother,  and  under  a 
parol  arrangement  by  which  the  latter  was  to 
hold  the  premises  for  life,  and  she  entered  ac- 
cordingly. HeJdy  that  her  possession  was  a 
seizin  in  the  wife,  and  the  husband  was  enti- 
tled to  curtesy.    Ih, 

4.  Ontastandlng  estate  of  dower.  The 
seizin  of  a  wife  who  succeeds  by  deeoent  to  an 
estate  in  which  the  widow  of  the  ancestor  is 
entitled  to  dower,  is  defeated,  ab  initio,  by 
relation  back  from  the  time  of  the  assignment, 
as  to  the  third  assigned,  and  the  husband  is 
entitled  to  hold  by  curtesy  the  other  two- 
thirds  only.  [5  Paige,  161 ;  Oov.  Ooke,  81,  a ; 
Perk.,  189,  §815;  Park,  on  Dow.,  154 ;  Watk.^ 
on  Desc.,  65.]  Chancery,  1846,  Matter  of 
Oregier,  1  Barh,  Oh.,  598. 

5.  Otherwise,  it  eeema,  of  an  estate  that 
comes  by  purchase,  subject  to  the  contingent 
right  of  dower.    lb, 

6.  Outstanding  Ule-estate  suspends  selxin. 
Real  property  was  devised  to  D.  for  life,  and 
the  remainder  being  void  by  the  statute  of  per- 
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petoities,  it  deeoended  to  the  wife  of  the  plain- 
tafE;  subject  to  the  life-estate  in  D.  The  wife 
died  before  the  termiDation  of  each  life-estate. 

Meld^  that  her  husband  was  not  entitled  to 
curtesy.  Seizin  in  fact  is  necessary ;  an  es- 
tate of  inheritance  is  not  soffident.  [4  EentVs 
Com.,  29;  6  Cow.,  74,  98;  13  Johns.,  260; 
16  Id.,  96.]  Where  there  is  an  outstanding 
Ufe-eatai^  it  must  be  ended  before  the  death 
of  the  wife.  [Co.  Litt.,  29,  a ;  8  Atk.,  469.] 
Otherwise  there  is  no  seizin  in  fact.  [1  Co. 
Litt.,  82,  a ;  Cruise  Dig.,  ch.  2,  §§  12-16 ;  28 
Pick.,  80;  Y  Mass.,  258 ;  8  N.  H.,  240;  6  Id., 
469;  1  Barb.,  505;  1  Paige,  684;  5  Id.,  161; 
1  Barb.  Ch.,  598.]  JShipreme  (X^  1851,  Tayloe 
«.  Could,  10  £arh,^  888.  Consult,  also,  caees 
under  title  Dowsb. 

7.  OtherwlMb  of  life-aetate  in  wife.  But 
where  real  property  is  devised  to  the  wife  for 
life,  who  is  also  heir  of  the  testator,  and  by 
reason  of  the  remainder's  being  void,  the  wife 
succeeds  to  the  remainder  as  heir,  the  life- 
estate  is  merged  in  the  greater  estate  [4  Kent 
Com.,  99, 100;  8  Prest  on  Cont.,.182,  261], 
and  the  husband  is  entitled  to  curtesy.    lb. 

&  Vendee'B  poMMMion  does  not  saqwDd 
Mbdn.  It  M0m«,  that  the  possession  of  the 
lands  by  a  vendee  of  the  wife's  ancestor,  un- 
der a  contract, of  sale,  does  not,  before  de^ult 
on  the  vendee's  part,  constitute  an  adverse 
possession  which  will  divest  the  wife's  seizin 
as  heir,  and  defeat  her  husband's  curtesy. 
Yrooman  «.  Shepherd,  14  Barh,^  441,  and  cases 
there  cited. 

9.  Seisin  of  partnenhip  piq(pcitf.  The 
husband  became  a  copartner  in  the  manage- 
ment of  a  mill,  in  which  his  wile  had  an  in- 
terest, as  devisee  of  a  deceased  partner,  and 
he  received  a  proportionate  share  of  the  profits 
until  after  the  death  of  the  wife.  MMy  that 
there  was  a  seizin  in  the  wife  [Clancy  on  M. 
W.,  181 ;  7  Vin.  Abr.,  150;  2  Cruise's  Dig., 
551,  560.;  8  Atk.,  469;  8  Paige,  646],  and  the 
husband  was  entitled  to  curtesy.  Supreme  Ot, 
1850,  Buckley  v,  Buckley,  11  JBarb.,  48,  65. 

10.  —  of  wild  lands.  Where  a  marned 
woman  is  the  owner  of  wild  and  uncultiioated 
land^  she  is  considered;  in  law,  as  in  fact  pos- 
sessed, BO  as  to  enable  her  husband  to  become 
a  tenant  by  the  curtesy.  In  regard  to  such 
lands,  pedig  poiussio,  or  possession  in  fact,  in 
the  popular  sense  of  those  words,  is  not  requi- 
site to  the  completion  of  a  tenancy  by  the 
curtesy.    If  the  party  is  constructively  seized 


in  fact,  it  is  enough.  [Co.  litt,  29,  a ;  8  Atk., 
469 ;  7  Yin.,  149,  pi.  11.]  Supreme  OU,  1811, 
Jackson  «.  Selliek,  8  Johnt,^  262.* 

JX,  A  decree  in  paititikm,  settling  the 
rights  of  the  parties  in  the  premises  and  di- 
recting a  sale  thereof,  for  the  purpose  of  par- 
titioning their  several  rights,  the  husband  and 
wife  being  parties  to  the  suit,  is  equivalent  to 
the  taking  of  an  actual  possession  by  the  haft* 
band  of  his  wife's  undivided  share,  and  «w 
titles  him  to  curtesy.  [See  8  Atk.,  469 ;  8  £q. 
Cas.  Abr.,  780.]  Chancery,  1841,  Ellsworth  «• 
Cook,  8  Pai^,  648. 

IX  A  reoorery  in  ejeotment^  it  $eem»^ 
gives  a  constructive  seizin  in  deed,  though  the 
wife  should  die  before  actual  ezeeution  of  the 
writ  of  possession.    lb, 

13.  Power  of  maxiled  wopMn  in  reapec* 


to  their  separate  property.  Lam  (f  1848.  807 
ch.  200 ;  1849,  528,  ch.  876 ;  1860, 157,  ch.  90. 

As  to  the  Sffeot  of  such  statutes,  see  Hub- 

BAND  JUn>  WiFB. 

As  to  their  Validity,  see  CoNSODTunosAXi 
Law,  65,  66, 188. 

2.  Birth  of  Istue. 

14.  Time  of  birth  and  of  eeixin.  Although 
marriage,  seizin,  issue  born  alive,  and  death  of 
the  wife,  are  idl  necessary  to  constitute  the 
estate,  it  is  immaterial  at  what  period  during 
coverture  the  seizin  and  the  birth  of  issae 
occur.  The  birth  of  a  child  after  the  wife  has 
been  disseized  is  sufficient.  [Co.  latt.,  29,  80 ; 
8  Rep.,  86 ;  18  Id.,  28  ;  1  Cruise  Dig.,  tit  6, 
Curt.]  Supreme  Ct.,  1825,  Jackson  t>.  John- 
son, 5  Oou>.^  74,  95, 102. 

15.  Birth  alive.  It  eeenUy  that  the  child 
must  be  bom  aUve,  and  in  the  lifetime  of  the 
mother ;  and  that  if  the  mother  diea,  and  the 
child  is  afterwards  delivered  by  the  Caearean 
operation,  it  is  not  sufficient.  Marsellia  «. 
Thalhimer,  2  Paiffe^  85. 

IL  Of  iTHAT  Thikgb  ▲  Mak  mat  bb 
Tenamt  by  ths  OuBzasT. 

16.  Under  mazrled  women's  act    Since 

the  acts  of  1848  and  1849,— for  the  more 
effectual  protection  of  married  women, — ^the 
husband  continues  to  take,  as  tenant  by  the 


•  This  cue  was  cilcd  and  the  principle  applied, 
in  the  construction  of  a  Aatate  requiring  peaseBsion, 
in  Jackson  «.  Oilohrist  {Suprenu  Ot,^  1818),  16  JM«is., 

89,  117. 
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cmteBj,  where  the  wife  dies  seized  of  the 
estate.  The  object  of  the  statute  was  simply 
to  protect 'the  wife  dnring  coyertore,  and  to 
empower  her  to  convey  by  deed  or  devise. 
Smprme  Ct.y  Bp.  21,  1860,  Hnrd  v.  Oaas,  9 

17.  The  acts  of  1848  and  1849  abolish  ten- 
sney  by  the  ctnrtesy  as  to  the  snbseqnently- 
aeqnired  separate  property  of  married  women, 
and  the  husband  no  longer  having  any  interest 
in  or  control  over  such  property,  is  not  a  ne- 
cessary party  to  an  action  by  the  wife  for  a 
ptrtttion  of  an  estate  to  which  she  sncceeded 
nxider  Hioee  sUtntes.  [32  Barb.,  872 ;  18  Id.^ 
159,  IH  IW ;  il  How.  Pr.,  175;  17  Barb., 
HI]  Suprwne  Ot^  1859,  Billings  «.  Baker, 
28Jbrfr^848.* 

]&  Pkooe^dB  In  partitioii.  Althon^,  un- 
der 1  Bev.  L.  of  1818,  518,  §  14,— regulating 
prooeedingB  in  partition  in  case  either  party  is 
i  tenant  by  the  corteey,  in  dower,  ^.,-— if  tiie 
vife's  really  be  sold  in  partition,  the  court  will 
fireet  one-tini€  of  the  proceeds  to  be  invested, 
and  ^e  intereet  to  be  paid  to  the  husband  or  to 
hii  assigna,  yet  where  the  application  is  made 
by  a  purchaser  under  execution-sale  of  the 
birsband^s  interest,  Ae  proceeds  cannot  be  di- 
reeted  to  be  paid  over  till  after  the  time  for 
redemption  has  expired.  Si^&me  Ct.,  18SNI, 
SeheTmerhom  e.  MQler,  2  Oow.,  489. 

19l  Interest  of  fond  arising  from  aale 
uaAer  "WilL  The  testator  devised  his  real 
estate  to  his  dau^ter,  and  empowered  and 
directed  hia  executor  to  sell  the  real  estate, 
ud  the  dao^kter  married,  and  having  had 
iflBoe,  died^befoie  sale  of  the  estote,  leav- 
ing her  husband  surviving,  ffeld^  that  the 
bnband  was  entitled,  as  tenant  by  the  cur- 
tsiy,  te  haT%  the  intereet  of  the  money  arising 
from  tbe  sele.of  the  estate,  during  lift,  in  lieu 
of  the  renia  and  profits  of  the  land.  [2  Y em., 
686.]  Oktme^ry^  1816,  Dunscomb  e.  Duns- 
comb,  1/aAfu.  6%.,  508. 

*  Compare  8hamw«y  e.  Cooper,  16  ^ar6.,  &66 ; 
md  Vallanoa  v.  Baosoh,  28  K,  688,  where  the  oon- 
tni7  Yiav  of  the  efRsot  of  this  statute  waa  taken  on 
^QMtionaefdSatiibalion.  «> 

Vol.  It^SO 
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ESTATB. 

2a  It  is  a  legal  eatata  The  interest  of  a 
tenant  by  the  curtesy  is  not  a  mere  charge  or 
incumbrance.  It  is  a  legal  estate  in  the  land, 
and  may  be  set  up  by  a  stranger  to  defeat  an 
actidn  by  the  heir.  Supreme  Ct.^  1842,  Adair 
V.  LoU,  8  ffill^  182. 

21.  FoiiBitcire  by  oonweyanoe  of  fee.  An 
estate  by  the  curtesy,  if  forfeited  at  all  by  an 
attempt  to  convey  the  fee,  since  82  Hen.  Yin., 
cly  28,  is  only  forfeited  by  feoflineat  with  liv- 
ery of  seiasin ;  and  that  the  conveyance  was 
by  this  mode,  must  be  affirmatively  shown  to 
establish  the  forfeiture.  Supreme  Oty  1829, 
Jackson  e.  Mancins,  2  Wend^y  867. 

22.  B£Eeotof  anohoonwejanoennderRe- 
wlaed  Statntea.  It  does  not  work  a  forfeiture, 
but  passes  the  tenant's  actual  estate.  1  Bn.  SUA^ 
789,  §  146. 

2a  Wife'a proteottonin equMT"  The  hus- 
band had  ruined  himself  by  gambling,  and 
judgment-creditors  were  ab<mt  to  sell,  on  ex- 
ecution, hia  intoieat  aa  teaant  b(^  the  curtesy 
initiate  in  his  wife's  reel  eatate,  by  which  she 
and  her  infant  childsea  woeld  be  left  without 
any  means  of  support 

A2i,  that  the  conrl  ooidd  not,  on  the  wife'a 
application,  interfere  to  protect  her  equity,  it 
not  being  shown  that  the  husband  had  for- 
feited his  right  by  a  breach  of  the  marriage 
contract,  so  as  to  entitle  heir  to  a  separation. 
[2  McOord.  Oh.,  86.]  Chancery,  1887,  Van 
Dnxer  e.  Van  Duaer,  •  Poiffe,  8M. 

a4k  Cfcedtor'e  Men  txmmS&amA  to  muLfftmL 
That  a  creditor  who  obtakw  a  legal  Hen  oe  the 
huaband's  interest  in  the  real  property  of  hia 
wifia,  prBvious  to  sale  of  tlM  veel  property  ni»- 
der  decree,  but  subeeqnent  te  Ae  conmeiiee- 
ment  of  the  action  in  which  sooh  decree  of 
sale  was  obtained,  baa,  after  sale,  a  lien  to  the 
same  extant  on  the  ftiad.  SUaworith  v.  Cook, 
8JM^648. 

26w  Mode  off  walnlqg  an  inchoate  right  of 
curtesy  discussed.  Bene^ct  e.  Seymour,  11 
Mmo.  iV.,  176. 
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(Thli  tftiol«  tnati  chiefly  of  tb«  maMnre  ofdamtgcs  In 
mOou.  Th«  eM«ft  determining  wh«t  fteto  oonstitato  a 
eaoM  of  Mtlon  for  danugea,  are  ooUeetod  under  Oauib  cm 
Aonov,  and  the  tlUea  there  referred  ta  OMea  Mlatiiiir  to 
danuwea  for  private  proper^  taken  for  pnbllc  oMi  wiU  be 
IkniDdiuidtr  OoMPimATiox,  and  the  titlea  there  retered  to.] 

I.  hrChlNIBAL. 
n.  MbABUBB  of  DAMAQSa. 

1.  For  hreaeh  qf  e<nUract, 

A.  In  general. 

B.  Bailments. 

0.  Bills  and  notes. 
D.  Bonds. 

B.  Obirter-partles. 
F.  CoTenants  for  title. 
Qt.  Landlord  and  tenant. 
H.  Marriage  promises. 

1.  Sales. 

J.   Serrioes. 

K.  Vendor  and  pnrohasar. 
8.  Ibrwonfft, 
A  In  general. 
B.  Cionvenlon. 

0.  Kegligenoe.  ^ 

D.  Trespasses. 
B.  Actions  against  a  sheriit 

nL   AwtMUMENT  07  DAlCAaU. 

L  IkGxnxbal. 

1.  A  tareaoli  off  a  pabUo  statate^  which, 
tlioagfa  passed  chiefly  for  the  protection  of  a 
dasB  of  individnalfi,  ia  entirely  prohibitory, 
and  doea  not  confer  any  individnal  rights,  is 
a  wrong  to  the  public,  for  which  the  people  in 
their  collectiTe  capacity  alone  are  entitled  to 
redress;  nnlees  individnals  aggrieved  have 
Bostained  a  special  damage,  peculiar  to  them- 
selves, and  not  in  common  with  others,  they 
can  maintain  no  action  thereon.  Suprems 
OU,  Sp.  21, 186S,  Smith  «.  Lookwood,  18  Barb., 
909 ;  8.  0.,  10  M  F.  Leg.  Obi.,  283. 

2.  VTaivar.  Where  one  is  drawn  into 
a  contract  by  frand,  his  affirming  the  contract 
after  knowledge  of  the  frand  is  no  waiver  of 
his  right  of  acUon  for  the  loss  he  sustained  by 
the  frand.  Supreme  Ot,,  1841,  Allaire  e. 
Whitney,  1  EiU,  484;  Ct.  of  Appealt,  1848, 
Whitney  «.  Allaire,  1  JT!  F.  (1  Cemet,),  805, 
affirming  S.  0.,  4  Den,^  554. 


3.  ▲  hmatlo,  though  responsible  for  an  in- 
jury inflicted  by  him,  is  not  liable  for  vindic- 
tive damages.  Supreme  Ot,^  1848,  Krom  «. 
Schoonmaker,  8  Barb,^  047. 

4.  Oonfldential  clerk.  Defendant  took  se- 
curities belonging  to  his  employer  without  hia 
permission  or  authority,  and  refused  to  return 
or  account  for  them;— ^e2t2,  that  as  it  ap- 
peared that  they  were  good  at  about  the  time 
when  taken,  he  was  answerable  to  his  em- 
ployer for  the  whole  of  the  prindpal  and  in- 
terest due  on  them,  without  regard  to  hia 
diUgenoe  in  obtaining  payment,  or  the  subse- 
quent solvency  of  their  makers.  Ot,  qfErnnrB^ 
1820,  Rhinelander  «.  Barrow,  17  Johnt.^  588 ; 
affirming,  in  this  respect,  S.  0.,  8  JohiM,  CK^ 
614. 

5.  Covenant  to  ooUeot  Where  one  cov- 
enants to  take  proper  means  for  the  collection 
of  a  bond  and  mortgage,  the  covenantee  can 
recover  any  damages  incurred  from  delay  in 
the  prosecution  of  a  suit  to  foreclose  the  mort- 
gage, thongh  the  covenantor  employed  a  so- 
licitor in  good  standing,  whose  delay  resulted 
from  an  error  of  Judgment,  excusable  as  be- 
tween himself  and  client  Ot,  pf  Appealey 
1851,  Hoard  v.  Garner,  10  N.  F.  (6  A2(L), 
261;  affirming  8.  0.,  8  SanSf.^  179. 

n.  MbASUSB  OV  DaMAfflBBL 

1.  For  Breaxih  cf  Chn/bro/e^ 
A.  In  General. 


&  Aaalgnae.  In  an  action  by  the  assignee 
of  a  right  of  action  for  breach  of  warranty,  the 
measure  of  damages  is  the  same  as  if  the  ac> 
tion  had  been  brought  by  the  assignor,  and 
the  amount  of  the  consideration  of  the  assign 
ment  is  immaterial  Supreme  Ot.y  1857, 
Sweet «.  Bradley,  24  Bwrb,^  549. 

7.  Zdenor.  In  afl  action  between  the  gen- 
eral owner  of  property,  and  one  having  only 
a  lien  upon  it,  or  a  special  interest  in  it,  w}i<^n 
the  letter  prevails,  his  damages  are  limited  to 
the  amount  of  his  lien  or  special  interest.  [8 
Wend.,  445;  21  Id.,  800;  7  Oow.,  670;  2 
Oai.  Oas.,  200 ;  4  Den.,  227.]  This  rule  ha^ 
not  been  changed  by  the  Oode.  Suprmne  Ct^ 
1856,  8eaman  v.  Luce  28  Barb,y  240. 
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8.  Todd  oontniot  A  oontraot  for  the  pur- 
«hMe  of  goodg,  thongh  void  by  the  statute  of 
fruds,  is  good  as  a  proposition  of  price,  and 
governS)  if  they  be  snbeeqnently  delivered  and 
accepted.  Supreme  Ct,^  1888,  Spragae  «. 
6]ake,S0r««i,61. 

9.  Foralgn  debt  Where  a  person  here 
purchases  goods  abroad,  and  is  sued  here,  the 
creditor  can  reoover  the  amount  at  the  par  of 
eichange  only,  and  is  not  entitled  to  any  al- 
lowance for  the  rate  of  exchange,  or  for  the 
\fnab  of  foreign  bills.  Sujpreme  Gt,y  1809, 
Mirtin  9.  Franklin,  4  JohM.y  124. 

10.  iMOfmem  anteoadant  to  contniotr  Where 
dios  is  no  frand,  and  no  express  agreement  to 
the  eontrary,  nothing  antecedent  to  the  olos- 
ingof  the  baigain — e.  ^.,  compensation  for  time 
spent  in  making  oontraot— «an  be  allowed  as 

Suipreme  CL^  1850,  Dnrkee  «.  Mott, 


8iiM^428. 

IL  Fiobabla  piofitB.  The  rule  as  to  recov- 
ery of  probable  profits,  discussed  with  various 
applicidotts.  Griffin  «.  Ctolver,  16  K  Y.  (2 
Ma),  489. 

12.  Agrocwwnt  to  idrbear.  If  a  creditor 
ffm,  in  violation  of  an  agreement  to  give  for^ 
bcumnee,  the  debtor  may,  in  an  action  for 
•Boh  violation,  recover  back  the  consideration 
|isid  on  snch  agreement  for  forbearance,  with 
the  costs  of  the  suit  against  him,  but  nothing 
far  bis  inoonvenience.  Supreme  Ot,^  1821, 
Defov.  Waggoner,  19  JohiM.y  241. 

131  Board.  If  one  who  has  contracted  for 
ksrd  leaves  without  just  cause,  the  other 
per^  will  not  be  entitled  to  recover  the  stip- 
nkted  piioe  as  damages,  but  only  the  actual 
dmages  snstdned  by  the  breach  of  contract 
Supreme  Ct^  1844,  Wilson  «.  Martin,  1  Den,^ 
603;  1846,  Spencer  «.  HsJstead,  1  Id.,  606. 

14.  lannaioe.  By  the  terms  of  a  policy  of 
inBuance  upon  goods  contained  in  the  public 
stores,  the  underwriters  agreed  to  make  good 
onto  the  assured  all  such  loss  as  should  hap- 
pen to  the  goods  by  fire,  ^^  to  be  estimated  ao- 
cording  to  the  true  and  actual  cash  value  of 
the  property  at  the  time  the  loss  should  hap- 
pen ;** — HM,  that  the  measure  of  damages  was 
their  full  value,  notwithstanding  the  duties 
upon  them  had  not  been  paid  or  secured.  Ct, 
^Appeah,  1808,  Wolfe  «.  Howard  Ins.  Co., 
7  K  r.  (8  8M.\  688 ;  affirming  S.  0.,  1 
8eedf^l%^ 

19.  CtrndSX.  Where  prom|Bsory  notes  are 
tnosferred,  as  collateral  to  a  credit,  by  means 


of  acceptances  which  are  to  be  reimbursed  by 
remittances,  if  the  borrower  fiuls  to  make  the 
remittances,  the  party  granting  the  credit 
may  recover  the  whole  amount  of  their  ac- 
ceptances, that  were  not  covered  by  the  re- 
mittances when  the  action  was  brought,  y, 
T.  Superior  Gt.,  1866,  Zellweger  e.  Oaffe,  6 
JDrwr^  87. 

16.  Promlae  to  pay  money  in  goods. 
On  a  breach  of  a  promise  to  pay  a  certain  sum 
of  money,  in  specific  articles  at  a  stipulated 
price,  the  damages  are  not  the  value  of  the 
article  at  the  time  of  the  breach,  but  the  sum 
of  money  specified,  with  interest  [8  Oonn., 
68;  2  Ev.  Poth.,  847 ;  Ohipm.  on  Oontr.,  86 ; 
12  Mass.,  121;  2  Johns.,  248.]  Ct,ofErrer$, 
1880,  Pinney  e.  Gleason,  6  Wend.,  898 ;  re- 
versing 6  Cow.,  162,  411 ;  and  see  Rockwell 
«.  Rockwell,  4  SiO,  164. 

17.  Zbcchanga  Where,  as  in  the  case  of  a 
special  contract  for  the  exchange  of  property, 
the  contract  is  complex,  relating  to  various 
subjects,  so  that  it  is  probable  that  the  values 
fixed  in  the  contract  were  relative,  the  rule  of 
damages,  in  an  action  by  one  party  to  recover 
after  a  rescission  by  the  other,  is  the  actual 
value  of  what  he  delivered  under  the  contract, 
at  the  time  of  delivery,  with  interest  ^- 
preme  Ct,  1847,  Oamp  v.  Pulver,  6  Den,,  48. 

18.  Artiolea  of  partneraliip.  In  an  action 
by  one  partner  against  the  other,  for  dissolv- 
ing the  copartnership  in  violation  of  a  pro- 
vision fixing  its  continuance  for  a  certain 
term,  the  plaintiff  may  recover  probable  pnofits 
for  the  time  intermediate  the  dissolution  and 
the  end  of  the  term  contracted  for.  [7  Hill, 
62;  1  Den.,  602;  24  Wend.,  804;  21  Id.,  467; 
2  Stark.,  107;  9  Bing.,  68.]  The  past  profits 
may  be  proven  as  a  means  of  estimating  them. 
Ct,  of  Appeals,  1868,  Bagley  «.  Smith,  10  K 
Y.  (6  8M,),  489 ;  S.  0.,  less  fully  reported, 
19  Hew,  JPr.,  1. 

19.  The  fact  that  plaintiff  entered  into  other 
business  before  the  expiration  of  such  term, 
ddes  not  limit  his  claim  to  damages  to  the 
profits  which  would  have  accrued  before  so 
entering  into  business.    lb, 

20.  Agreemant  to  take  stock.  On  the 
breach  of  a  contract  by  which  defendants  agreed 
to  take  certain  stock  in  a  corporation,  which 
plaintifft)  should  for  that  purpose  subscribe 
for,  and  pay  an  instalment  upon,  the  damages 
are  not  limited  to  the  difference  between  the 
price  agreed  and  the   actual  value.    Since 
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plaiBtifb  act  not  as  yendora,  bat  rather  aa 
agents  of  defandants,  under  anch  a  oontnust, 
defendants  moat  respond  in  damages  wMoh 
shall  be  a  complete  indemnity  to  plainti£b  on 
their  snbsoriptton.  Ot,  o/Appeah^  166ft,  Orr 
9.  Bigelow,  14  K  F.  (4  X0m.\  666. 

21.  —  to  aaaign  debt  By  parol,  A. 
agreed  to  transfer  to  B.  two  contracts  for  the 
purchase  of  land,  and  B.  agreed  to  convey  a 
parcel  of  land  and  assign  a  debt  to  A.  A. 
transferred  the  contracts  to  B.,  who  conveyed 
the  land  to  A.,  but  refoaed  to  assign  the  debt; 
— Heldy  that  in  A.'s  action  of  assumpsit  on  the 
contract,  the  measure  of  damages  was  the 
value  of  the  debt  Ot.  of  Appiah,  1666, 
Thomas  e.  Dickinson,  12  JUT.  F.  (2  Emm.),  864 ; 
reversing  S.  0.,  14  Barh.,  90. 

23.  The  value  of  the  debt  or  obligation  is, 
prima  facU,  the  amount  of  it.  Supreme  Ot, 
1866,  Thomas  «.  Dickinson,  28  £airb^  481. 

a3>  CoTenant  of  amount  due  cm  a  jnd^- 
meoit  Defendant  gave  plaintiff  an  aasign- 
ment^  purporting  to  transfer  a  judgment 
'against  B.  eoveoanting  that  a  certain  sura  was 
due  and  unpaid ;  but  no  such  judgment  exist- 
ed;—ITa^^  in  an  action  upon  the  warranty, 
that  the  measure  of  damages  was  the  value  of 
B.'s  pro|>erty  which  could  have  been  taken  on 
execution  at  the  time  of  the  assignment,  not 
exceeding  the  amount  of  the  pretended  judg- 
ment S^proiM  Ot.,  1827,  Jansen  ^.  Ball,  6 
Oo^^  62a 

2^.  Peoal^.  The  principle  thai  the  dam- 
age^ 4«ooverikble  on  a  covenant  are  limited  by 
the  penalty  mentioned  therein,  ie  not  applica- 
ble, except  in  oases  of  surety  or  a  bend  ecMi- 
ditioned  for  payment  of  money  only.  [Doug., 
4»;  2BlaokstB.,  lieO;  6T.  R„808;  2  Id., 
888.]  iSWpfvoM  Ot^  1828,  Thompson  e.  Boae, 
8  Oow^  266. 

29.  Covenant  to  maintain  lisny.  Flaintaff 
leased  a  ferry  to  defendant,  who  covenanted 
to  maintain  it  at  a  certain  wharf,  but  he  re- 
moved it  to  another,  thus  diverting  travel 
from  the  plaintiff's  inn,  upon  that  wharf. 
EM,  that  the  loss  of  rent  of  pkiintiff's  inn 
was  a  consequence  of  the  breaoh  for  which 
plaintiff  could  recover  damages.*  Suprtme 
Ot.,  1882,  Dewint  e.  Wiltsie,  9  W0nd.,  826. 

26.  —  to  repair  gate.     The  measure  ot 


*  Bzpklnsd  as  probably  taming  on  the  ground 
that  the  braaoh  was  frandalent  Wanohard  v.  Sly, 
21  Wtnd,,  a42. 


damages  in  an  action  for  a  breach  of  a  con- 
tinning  covenant  to  keep  in  repair  a  gate  on 
plaintiff's  land,  is  not  such  a  sum  as  will  enable 
plaintiff  to  repair  it,  but  nominal  damages,  with 
such  actual  damages  as  have  aodHed  to  plain- 
tiff by  defendant's  neglect.     Ot.  of  App^aU, 

1848,  Beach  e.  Orain,*  2  E.  T.  (2  OomU),  86 ; 
affirming  S.  0.,  2  Barb.,  120. 

27.  —  to  collect  mortgage.  In  an  action 
for  breach  of  a  covenant  to  take  proper  means 
to  coUect  a  bond  and  mortgage,  the  debt  se- 
cured by  the  bond  and  mortgage  is  tiieir 
presumptive  value.  It  devolves  upon  the  de- 
fendant*to  prove  them  donbtftd  or  worthless 
securitMs.  [1  Oow.,  240;  17  Wend.,  8V0;  SO 
Id.,  821 ;  17  Id.,  648.]     E.  Y.  SupeHor  Ot^ 

1849,  Hoard  e.  Gamer,  8  Saiu^.,  178 ;  aiBmi- 
ing  a  0.,  10  E.  Y.  (6  8M.),  261. 

2a  —  tar  ex^uaiire  patent  rig^  The 
patentee  of  a  machine  sold  and  tFaasferred  to 
J.  the  exclusive  right  to  make  and  vend  the 
machine  in  Ohio,  in  consideratloa  of  J.*s  cove- 
nant to  pay  him  ten  dollars  for  each  machine 
so  made  and  sold  by  him.  J.  died,  aad  the 
administrators  eompleted  and  sold  oudBaes 
left  by  him  unfinished^  and,  after  his  death, 
the  patentee  sold  the  same  right  to  others. 
In  his  action  against  the  admimstratorB  for 
the  price  reserved  on  the  sale  of  each  maehine 
so  made  and  eold  by  them,  it  not  appearlnip 
that  the  value  of  the  right  assigned  to  J.  waa 
impaired  by  the  sale  of  a  similar  ri^t  to  othere 
after  hia  death,— iM2,  that  the  damages  to 
be  recouped  were  only  the  diminution  in  value 
of  the  machines  so  eompleted  and  sold,  caosed 
by  soeh  other  sale.  ShprmM  Ot.,  1868,  Pf  tte 
e.  iameson,  16  Bmrh.,  816. 

29.  UqolAated  daaMgea  and  penaltien. 
Where  articles  covenant  for  the  performaaoe 
of  several  things,  some  certaia  aad  others  un- 
certain, and  stipulate  for  the  payment  of  a  soni 
In  gross,  in  the  event  of  a  breach,  the  sum  ex- 
pressed will  be  regarded  as  a  penalty.  If  the 
parties  would  stipulate  damages  in  such  a  ease, 
they  should  express  the  sum  to  be  paid  on 
each  distinct  breaoh.  [2  Ala.,  4JI6.]  Supreme 
Ot,  1868,  Niver  e.  Rossman,  18  jBsrft.,  60. 

30.  Whether  the  sum  agreed  to  be  paid  as 
damages  for  the  violation  of  the  agreement 
shall  be  considered  as  liquidated  damages  or 
only  a  penalty,  depends  upon  the  meaning  aad 


*  See  this  ease  omamented  on  in  Sliaflbr  «• 
\Ber^.,4X^ 
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intent  of  the  fMtrties  as  gathered  from  a  fnll 
▼tow  of  the  provitione  of  the  contract,  the 
terms  naed  to  ezprese  sach  intent,  and  the  pe- 
«n)iar  etrenmstances  of  the  subject-matter  of 
the  agreement  [17  Wend.,  447 ;  22  Id.,  201.] 
The  contract  in  sach  xsases,  as  in  every  other, 
is  to  goyem,  and  the  true  inquiry  is,  what  was 
the  undertaking?  Whether  it  was  folly  or 
viidom  for  the  contracting  parties  thns  to 
bind  themselves,  is  of  no  consequence,  if  the 
mteotSon  is  clear.  BuprefiM  Ct.^  1854,  Hos- 
flwr  f.  Thie,  19  Barb.^  106. 

9L  This  r«Ie  applied  to  the  case  of  an  agree- 
BHot  reciting  the  existence  of  an  unliquidated 
tooaod  against  defendant  by  pbdntiff,  and 
thit  plaintiff  should  appear  at  a  time  and 
phoe  specified,  and  make  a  proposal  for  settle- 
meot,  or  that  in  default  thereof  he  would  pay 
110,000  on  account  of  any  such  demand.  lb, 

31  Where  a  contract  in  its  legal  effect  pro- 
vides for  a  single  act  on  either  side,  and  is 
mdi  that  the  damages,  in  a  case  of  a  violation 
tf  it,  will  be  uncertain  in  their  nature  and 
anoont,  and  the  parties  have  stipulated  that, 
in  the  event  of  a  breach,  a  certiun  sum  shall 
to  paid  by  the  party  in  default  as  liquidated 
dungta,  they  trill  be  regarded  as  having  so 
intended,  and  that  sum  will  be  treated  as  the 
nMBore  of  damages.  [Sedgw.  on  D.,  421 ;  12 
Ssri^  187.]  Supreme  Ot^  1854,  Mundy  «. 
Odver,  18  Bwrb,^  880. 

For  the  cases  at  large  on  this  distinction, 
see  Odhthacts. 

B.  Bailment 

33.  CaRler.  In  an  action  for  a  breach  of 
amtnct  to  carry  goods,  by  reason  of  which 
they  were  taken  back  by  plaintifEb,  and  by 
them  sent  by  another  conveyance,  and  lost, — 
the  damages  are  not  to  be  estimated  according 
to  what  they  would  have  sold  for,  had  they 
arrived  at  their  destination,  but  according  to 
their  value  at  the  place  of  ^parture.*  Sv^ 
freme  (X,  1805,  Smith  e.  Richardson,  8  0b»., 

m. 

31  Where  goods  are  embezzled,  or  lost, 
daring  the  voyage,  the  master  is  bound  to 
iBswer  for  the  value  of  the  goods  missing, 
sooording  to  the  clear  net  value  of  goods  of 
like  quality,  at  the  port  of  delivery.    [Poth. 


*  Sxplained  in  Watkinson  •.  Langhton,  8  Jokm.^ 
ns,  M  not  apfpliisable  whera  the  goods  are  lost  from 
the  poiMMion  of  the  carrier. 


Oharterp.,  Ko.  88.]  Interest  is  not  recovera- 
ble of  course,  though  the  jury  may  give  inter- 
est, if  the  conduct  of  the  master  has  been  im- 
proper. In  estimating  the  value  of  the  goods, 
the  charges  which  the  owner  would  have  had 
to  pay  for  freight,  &c.,  had  they  arrived,  must 
be  deducted.  Supreme  Ct.^  1811,  Watkinson 
e.  Laughton,  8  J6hn».y  218.  To  the  same  effect 
is  Amory  «.  McGregor  (1818),  15  Id.^  24. 

35.  Where  the  owner  of  a  vessel  contract^ 
to  carry  goods  to  a  certain  port,  and  the  voy- 
age is  abandoned  in  an  intermediate  port,  by 
reason  of  the  unseaworthiness  of  the  vessel, 
and  the  goods  are  sold  there,  the  measure  of 
damages  is  the  loss  of  the  increased  value  of 
the  goods  at  the  place  contemplated  for  their 
delivery  by  the  contract.  [8  Johns.,  218 ;  15 
Id.,  24;  14  Id.,  170.]  K  K  Supwv)r  Ct, 
1829,  Wheelright «.  Beers,  2  HaJl^  891. 

3&  In  an  action  against  a  carrier  for  his 
failure  to  deliver  goods  intrusted  to  him,  in- 
terest is  not  allowable  as  a  matter  of  law ;  ^ut 
it  is  in  the  discretion  of  the  jury  to  give  or 
withhold  it,  according  to  the  circumstances. 
Supretne  Ot.^  1847,  Richmond  e.  Bronson,  5 
2>(0n.,  65. 

37.  The  defendant  agreed  to  transport 
twelve  thousand  bushels  of  corn  for  the  plain- 
tiff; from  l^ew  York  to  Liverpool,  at  so  much 
a  bushel,  in  a  certain  ship,  and  that  she  should 
sail  on  a  certdn  day,  and,  afterwards,  refused 
to  perform ;  and  before  the  sailing  of  the  ship, 
freight  rose; — Reldy  that  plaintiff  could  re- 
cover without  tendering  the  com  for  carriage, 
or  showing  that  he  had  any ;  and  that  he  was 
not  limited  to  nominal  damages,  but  might  re- 
cover the  difference  between  the  price  agreed 
on,  and  that  for  which  the  carriage  might 
have  been  obtained  by  others  at  the  time 
when  the  ship  was  to  have  received  the  com. 
[14  Johns.,  170 ;  10  Watts,  418.]  Ot,  of  Ap- 
peali,  1858,  Ogden  e.  Marshall,  8  IT.  T.  (4 
Seld,),  840. 

38l  Oarriers  of  goods  do  not,  in  the  absence 
of  a  special  agreement,  assume  the  risk  of 
changes  in  the  market- value  c/f  goods ;  and  in 
case  of  a  delay  on  their  part,  they  are  not  lia- 
ble for  the  fall  in  price  meanwhile.  Supreme 
Ot.,  1864,  Wibert  «.  N.  Y.  ds  Erie  R.  R.  Oo., 
19  Barb,y  86 ;  approved  in  Oonger  o.  Hudson 
River  R.  R.  Co.,  6  Dtiar,  875. 

39.  In  an  action  against  common  carriers  to 
recover  damages  resulting  from  their  delay  in 
transporting  goods  to  market  within  the  Ume 
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agreed,  a  loss  snatained  by  the  plaintiff  by  a 
fall  in  the  market-price,  between  the  time 
when  they  should  have  arrived,  and  when 
they  did  arrive,  is  a  proper  element  of  dam- 
ages, to  be  taken  into  aooonnt  by  the  jury,  in 
conneotion  with  other  facts.  Supreme  Ot^ 
1856,  Kent  o.  Hudson  River  R.  R.  Oo.,  23 
Barb.^  278 ;  disapproving  Wibert  «.  N.  Y.  & 
Erie  R.  R.  Co.,  1»  Id.,  86. 

40.  In  an  action  to  recover  damages  for  the 
non-performance  by  carriers  of  their  contract 
to  transport  merchandise,  and  to  deliver  the 
same  at  the  terminus,  on  or  before  a  specified 
day, — Eeld^ihtX  the  measure  of  damages  was 
the  difference  between  the  contract  price,  had 
it  arrived  at  the  place  of  delivery  on  the  day 
specified,  and  the  price  for  which  it  was  ac- 
tually sold  in  the  market,  on  its  urival. 
Where  the  loss  is  the  natural  and  proximate 
consequence  of  the  act«  and  can  be  ascertained 
with  certainty,  the  rule  of  damages  is  compen- 
sation for  that  loss.  Supreme  Cft,,  1868,  Med- 
bury  «.  N.  T.  ds  Erie  R.  R.  Oo.,  26  J^5., 
664. 

41.  Where  goods  are  intrusted  to  a  carrier 
and  not  delivered  according  to  contract,  the 
value  of  the  goods,  with  interest  thereon  from 
the  day  when  they  should  have  been  delivered, 
is  the  measure  of  damages.  [Sedgw.  on  D., 
226.]  Supreme  Ot,,  1868,  Sherman  «.  Wells, 
28  Barb,,  408. 

42.  In  an  action  against  carriers  for  delay 
in  delivering  goods,  if  it  is  not  shown  that  the 
goods  lost  any  value  by  the  delay,  plaintiff 
cannot  recover  the  value  of  the  gooids,.but 
only  damages  for  such  trouble  and  expense-^ 
e.  g,y  in  providing  other  goods  in  their  busi 
ness — ^as  resulted  directiy  and  necessarily  from 
the  negligence  and  delay  of  the  defendant. 
Supreme  Ot,  1868,  Briggs  «.  N.  Y.  Central 
R.  R.  Co.,  28  Batrl.,  616. 

43.  In  such  case,  the  plaintiff  cannot  recover 
for  the  time  and  expenses  of  an  agent  and 
team,  while  waiting  for  the  goods  at  the  ter- 
minus of  the  carrier's  route,  without  showing 
that  the  defenc^nnt  had  notice,  at  the  time  of 
contracting  for  the  transportation  of  the  goods, 
that  an  agent  of  the  owners  would  be  waiting 
there  to  receive  them.     lb, 

44.  Colleoting  agent  Where  an  agent 
receives  a  bill  or  note  for  presentment  or  col- 
lection at  maturity,  if  he  fails  to  present  it, 
the  damages  s,t^ prima  fade,  the  full  amount 
of  the  bill ;  but  he  is  at  liberty  to  reduce  them 


by  proving  plaintiff's  true  loss,  or  that  he  i 
tained  none.  Ot.  of  Errors,  1888,  Allen  «.  Say- 
dam,  20  Wei^,,  821 ;  revHng  17  /1, 868.  Ck»m- 
pwe  Downer  «.  Madison  Oo.  Bk^  ^Bm,  648. 

45.  Faotor.  In  an  action  for  the  prioe  of 
property  sold  by  defendant  for  plaintiff;  if  de-> 
fendant  gives  no  proof  of  the  price  obtained^ 
a  verdict  for  the  highest  price  at  the  market 
is  proper.  Supreme  Ot.,  1880,  dark  «.  Miller, 
4  Wei^,,  628. 

46.  In  all  cases,  exc^t  those  of  a  wilfiil  or 
malicious  wrong,  the  recovery  should  be  a 
Just  compensation  for  the  wrong  done  or  the 
right  withheld,  and  nothing  more;  and  this 
rule  applies  to  actions  brought  by  a  prindpal 
against  his  agent,  as  well  as  to  other  cases; 
and  to  enable  the  principal  to  recover  more 
than  nominal  damages,  actual  damages  must 
be  ehown.  Thus,  on  a  wrongful  sale  by  a  £m- 
tor,  at  a  price  below  that  limited  by  his  in- 
structions, the  measure  of  damages  is  the  in- 
jury actually  sustained  by  the  prindpal,  and 
hence  the  factor  may  show  that  up  to  the  day 
of  trial  the  market- value  of  the  goods  has  been 
no  greater  than  the  price  at  which  they  wera 
sold.  [12  N.  H.,  289.]  Ot.iifAppea;U,l^/^^ 
Blot  0.  Boiceau,  8  If,  T,  (8  Comtt.),  78;  re- 
versing S.  0.,  1  Sofndf,,  111. 

47.  Otherwise,  if  the  artidea  sold  have  no 
market-value.    lb. 

4a  A  factor,  under  instructions  not  to  sdl 
under  a  certain  price,  effected  a  sale  at  that 
price,  which  was  above  the  market-price,  by 
agreeing  with  the  buyer  that  the  price  should 
be  applied  on  a  note  which  the  buyer  hdd 
against  the  principal.  Held,  that  this  was  a 
breach  of  instructions,  and  the  &ctor  was  lia- 
ble at  the  price  at  which  he  sold  the  goods. 
Supreme  Ct.,  1816,  Guy  «.  Oakley,  18  Jbhnt,^ 
882. 

49.  Measure  of  damages,  in  an  action  against 
a  factor,  for  disregarding  instructions  as  to 
sales.    Milbank  e.  Dennistoun,*  1  Botw.^  246. 

50.  Innkaepor.  The  value  of  the  goods 
lost  by  an  innkeeper,  not  the  cost,  is  the 
measure  of  damages.  If.  T.  Com.  PL,  1860, 
Needles  v.  Howard,  1  JB.  D.  Smith,  64. 

51.  The  hirer  of  chattels,  who  retains 
them  beyond  the  time  agreed,  does  not  neoes- 
sarily  become  liable  for  the  time  of  such  de- 
tention, at  the  rate  agreed,  for  the  time  they 

*  The  jadgment  in  this  <»m  wm  reversed,  9.  OL, 
21  N.  T.  (7  SmMi\  886. 


DAMAGES. 


811 


of  Staagw;— Vor  Bnaoh  of  QmtrMtr-BUli  and  MmH 


were  hired.  80  held^  where  oomputiiig  the 
d&mages  at  that  rate  would  have  exceeded 
the  whole  raliie  of  the  chattels.  N.  F.  Oom. 
PI,  1804^  RoaseU  «.  Boberto,  8  JSl  i>.  SmiO^ 

319. 

a  Hlla  and  Notes. 

52.  Twmtj  per  oent  Where  a  bill  is  re- 
mitted to  pay  an  antecedent  debt,  the  twenty 
per  cent  damages  are  not  reooyerable  from 
the  remitter,  on  its  being  protested.  Supreme 
Ct.,  1799,  Eenworthy  «.  Hopkins,  1  Johnt, 

53w  3a  hM^  where  a  bill  was  remitted  by 
A.  to  B^  in  pa3nz>ont  of  a  preyioos  debt,  with 
a  speelal  indorsement  directing  the  mode  of 
its  appfioation,  and  was,  after  non-payment 
and  proteati  indorsed  by  B.  to  0.,  with  notice 
of  the  dromnstanoes.  Supreme  Ot,y  1809, 
Thompson  v.  Robertson,  4  John$^  27. 

51  Rate  of  ezohaiige.  The  holder  of  a 
foreign  bill  of  exchange,  returned  protested 
for  non-payment,  is  entitled  to  reooyer  of  the 
indoner,  here,  no  more  than  the  contents  of 
the  bill,  with  twenty  per  cent  damages,  and 
interesL  He  is  not  entitled  to  the  rate  of  ex- 
change in  addition.  Supreme  Ot.,  1809,  Hen- 
drieks  9.  Franklin,  4  Johne,,  119. 

55.  The  right  to  recover  twenty  per  oent. 
dsDuges  on  the  protest  of  a  foreign  bill  of  ex- 
change, rests  witii  ns  on  immemorial  commer- 
cial usage,  sanctioned  by  a  long  course  of  ja- 
dicial  decisions.  The  nsage  of  paying  the  rate 
of  exchange  is  too  recent  to  be  recognized.  Ih. 

5€L  A  similar  Judgment,  rendered  upon  the 
same  grounds,  was  reversed  in  the  Ot.  ofEr- 
rm,  1814,  Graves  «.  Dash,  12  Johm,,  17,  bat 
the  reasons  of  the  conrt  are  not  reported. 

57.  Suit  befixre  maturity.  Though  the 
holder  commences  his  action  on  the  protest 
for  non-aooeptance,  without  waiting  until  the 
hill  is  protested  for  non-payment,  he  may  re- 
ooTer,  besides  the  amount  of  the  bill,  twenty 
per  cent  damages,  with  the  usual  interest, 
aod  charges  of  protest  Supreme  Ot,,  1809, 
Weldon  e.  Buck,  4  Jokne.,  144. 

58w  Axnocmt  of  reoovery.  The  value  of 
the  bin  at  the  rate  of  exchange  at  the  time  of 
notice  to  the  indorsers,  with  twenty  per  cent 
damages  on  the  nominal  amount  of  the  bill, 
and  interest  on  both  sums  from  the  same  time, 
is  the  right  measure  of  damages.  Supreme  Ct, 
181ft,  Denston  v.  Henderson,  18  Johne.,  822. 

59.  On  a  note  drawn  in  Lower  Oanada, 


payable  to  persons  resident  in  England,  ^' with 
interest  until  paid,  in  England,"— ir«2^  that 
plaintiflh,  on  obtaining  judgment  here  against 
the  maker,  were  entitled  to  English  interest, 
and  only  to  the  time  of  the  judgment;  and 
not  to  any  allowance  for  the  difference  of  ex- 
change. Supreme  Ot.,  1822,  Scofield  «.  Day, 
20  Jehne.,  102. 

60.  Bates  of  damage  on  bills  of  exchange 
drawn  within  this  State.  1  Beo,  Stat.,  770,  §§ 
18-22. 

61.  Feee  qf  the  pioteet  may  be  included 
in  the  damages  on  a  verdict  against  the  in- 
dorser.  Supreme  Ot.,  1888,  Merritt  e.  Benton, 
10  Wmd.,  116. 

62.  Law  of  plaoa  In  a  suit  in  this  State, 
upon  a  bill  drawn  and  indorsed  in  Alabama, 
payable  in  London,  the  damages  against  the 
indorser  depend  upon  the  law  of  Alabama; 
and  there  being  no  proof  of  any  statute  of 
that  State  regulating  them,  they  are  deter- 
minefl  by  the  law  merchant,  which  allows 
only  re-exchange.  K  T.  Superior  Ot.,  1848, 
Oowperthwaite  e.  Sheffield,  1  Satn^f.,  416. 

63.  The  Uabflity  to  pay  damages  on  a  pro- 
tested foreign  bill  becomes  perfect  on  its  re- 
turn protested;  and  a  subsequent  part-pay- 
ment by  the  acceptor,  or  any  other  party,  can- 
not reduce  or  extinguish  the  right,  and  the 
holder  is  entitled  to  his  damages  on  non-pay- 
ment, irrespective  of  the  place  where  he  may 
subsequently. receive  entire  or  partial  payment 
of  the  amount  of  the  bill.  N.  T.  Superior  Ot., 
1849,  Hargous  e.  Lahens,  8  Scmdf.,  218.  Dis- 
senting from  Bangor  Bank  e.  Hook,  5  Qreenl., 

ir4. 

D.  Bonds. 

64.  EVxr  the  Ul>ertlefl.  The  plaintifl;  in  a 
suit  on  a  bond  for  the  liberties,  is,  prima  fade, 
entitled  to  recover  the  whole  debt  due  in  the 
original  suit,  and  at  least  as  much  as  he  has 
actually  lost  by  the  escape.  Supreme  Ot., 
1812,  Kellogg  9.  Manro,  9  Johm.,  800. 

65.  Indemnity  to  abeilS  After  a  recov- 
ery against  the  sheriff  for  an  escape,  in  an 
action  defended  by  the  active  co-operation  of 
the  sureties  upon  the  bond,  the  sheriff  is  enti- 
tled to  recover  the  costs  of  defending  the  suit 
against  himself  for  the  escape,  as  a  part  of  the 
damages  on  the  bond.  Supreme  Ot.,  1810, 
Kip  V.  Brigham,  7  Johm.,  168. 

66.  This  is  so,  though  the  recovery  in  the 
former  suit  was  had  after  the  commence- 
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meat  of  the  latter.  Damages  aooroing  alter 
anit  bn>aght,  may  often  be  inoladed  in  the 
terdiot.  [S  Barr.,  1066 ;  %  East,  311 ;  10  Oo., 
117;  2  Ld.  Baym.,  602.]    lb. 

67.  BntlrB  and  psoiial  braaobea.  Upon 
an  entire  breaoh  of  a  bond  conditioned  for  the 
support  of  certain  persons  during  their  lires, 
fin^  damages  most  be  assessed ;  although  if  the 
breaches  consisted  of  partial  neglects,  amonnt- 
faig  to  imperfect  performance,  damages  conld 
be  recovered  only  for  the  particular  breaches 
assigned.  Suprems  Ot^  1660,  l^idSdr  o.  Lee, 
8  Bwrb.,  412. 

68.  What  is  an  entire  and  what  a  partial 
breach.    Ih, 

69.  Surety.  The  recovery  against  a  surety 
VA  a  bond  for  the  payment  of  money  is  not 
Mmited  to  the  peni^ty ;  bat  after  he  is  in  de- 
fault for  not  paying  according  to  the  condi- 
tion, he  is  liable  for  interest,  from  that  time, 
as  damages,  though  it  exceed  the  penalty. 
Ot.  of  AppeaUy  1666,  Brainard  e.  Jones,  16 
K.  7.  (4  &mUh\  86. 

As  to  the  eflldct  of  the  Penalty  in  a  bond,  in 
limitiBg  the  amount  of  damages  reooTerable, 
see  BoHD,  IT. 

E.  Charter-party. 

7a  Detention.  If  a  vessel  is  detained  an 
anieasonable  time  by  the  freighter,  and  there 
is  BO  provision  for  demurrage,  the  owner  may 
recover  damages;  but  they  should  be  limited 
to  compensation  for  the  time  the  vessel  was 
actually  detained,  by  the  consignee,  beyond  a 
reasonable  time  for  the  discharge  of  her  car^o. 
SwprtffM  Ot,y  1668,  Olendaniel  e.  Tuckerman, 
17  Bofirl.,  164. 

71.  If  the  freighter  only  iMutiaUy  fiilfil 
his  contract  to  fill  so  much  of  a  ship  for  her 
voyage,  the  owner  may  recover  for  the  dead 
freight  the  contract  price ;  but  the  owner  is 
bound  to  take  other  freight,  if  offered,  though 
at  a  less  price,  and  can  recover  only  the  dif- 
ference in  price.  [21  Wend.,  467;  Abbott  on 
Shipp.,  426.]  SuprwM  Ot,,  1640,  Heckscher 
9.  McOrea,  %^Wend,,  804. 

72.  The  measure  of  damages  against  a  char- 
terer who  refuses  to  ftirnish  a  cargo  according 
to  his  contract,  is  the  stipulated  price,  deduct- 
ing the  net  earnings  of  the  vessel  during  the 
time  she  would  have  been  occupied  ou  the 
voyage  at  an  average  passage,  and  including 
the  lay-days.  Ct,  ofAppeaU^  1662,  Ashbumer 
e.  Balchen,  7  K  Y.  (8  Seld.),  262. 


F.  Covenants  for  litie. 

73.  T6tal  faUura  of  title.  If  a  vendor  of 
lands  covenant  that  he  is  seized  in  fee,  and  has 
good  right  to  convey,  and  that  the  grantee 
shall  hold  the  land,  free  from  lawful  disturb- 
ance or  eviction ;  and,  before  making  any  ben- 
eficial  improvements  on  the  land,  the  vendee 
be  evicted,  on  the  ground  of  an  absolute  title 
in  another,  the  measure  of  damages,  in  tlie 
absence  of  fraud,  is  the  value  of  the  land  at 
the  time  of  the  sale,  and  not  of  the  eviction. 
The  defendant  is  liable  to  refund  the  purchase- 
money,  together  with  interest,  to  be  calculated 
from  the  time  the  plaintiff  loses  the  mesne 
profits;  and  the  costs  (Including  reasonable 
fees  of  counsel)  which  the  plaintiff  sustained 
in  the  action  wherdn  he  was  evicted;  but  not 
the  costs  of  the  suit  for  mesne  profits.  Su- 
preme  Ct.^  1606,  Staats  e.  Ten  Eyok,  8  Oai.^ 
Ill ;  approved  and  reafiftrmed,  1609,  Pitcher 
e.  Livingston*  4  Johiti,^  I;  1816,  Bennet  v. 
Jenkins,  18  Id.,  60;  1629,  Baldwin  e.  Munn, 
2  Wend.,  899;  1688,  Dimmick  e.  Ixx^wood, 
10  Id.,  142. 

74.  Improvements.  The  vendee  is  not  en- 
titied  to  recover  any  thing  for  the  buildings 
or  other  improvements  which  he  may  have 
erected  on  the  land.  These  are  no  more  the 
subject-matter  of  the  contract,  than  is  the  in- 
creased value  of  the  land  itself.  Suprmne  Ot^ 
1609,  Pitcher  v.  Livingston,  4  Johm.,  1.  Fol- 
lowed, 1616,  Bennet  v.  Jenkins,  18  Id.,  60. 

75.  In  an  action  for  breach  of  the  covenant 
for  quiet  enjoyment,  by  an  eviction,  the  plain- 
tiff cannot  recover  for  improvements  or  ex- 
penditures upon  the  premises,  nor  for  conse- 
quential losses.  Supreme  Ot.,  1886,  Kinney 
«.  Watts,  14  Wend.,  86. 

76.  iidmit  of  interest  On  eviction,  the 
grantee  can  recover  only  six  years^  interest  of 
the  consideration-money,  for  he  is  only  liable 
for  mesne  profits  for  that  time.  Supreme  Ct., 
1612,  Oaulkins  f>.  Harris,  9;7oAn«.f  824;  1616, 
Bennet  e.  Jenkins,  18  Id.,  60.      ^^^ 

77.  Failure  in  part  On  failure  of  title  to 
part  of  the  land,  the  vendee  cannot  recover 
back  the  whole  consideration-money ;  but  he  ia 
only  entitled  to  recover  damagest^tn  propor- 
tion to  the  extent  of  the  defect  o#  titie,  or  the 
value  of  the  part  lost ;  and  the  measure  of  the 
damages  is  the  value  of  the. part  for  which 
the  title  has  failed,  taken  in  proportion  to  the 
price  of  the  whole.    [Year  B.,  29,  E.  IIL,  4; 
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»,  K  IV.,  S;  IToy,  149 ;  Poth.  Tr.  des  Oontr., 
de  T^  97,  IM,  143;  Dig.,  21,  3, 1. 1, 18,  64, 
}  8.]  8upr0me  OU^  1809,  Morris  «.  Phelps,  5 
JMiM.,  40;  and  Me  Guthrie  v.  Pngsley,  13 
A,  136;  Wager  «.  Schuyler,  1  IT^mii.,  658. 

TB.  Xodnnibnuioe.  Though  the  grantee 
fliaj  pay  an  outstanding  incumbrance,  with* 
out  waiting  for  an  eviotion,  and  recover  what 
he  has  paid^  if  he  sue  on  a  covenant  against 
iMttmbfanoea, — before  audi  payment  or  evic- 
tion, he  can  have  only  nominal  damages.  [4 
Tyug^  687.]  Svprmne  Ct^  1811,  Delavergne 
«.  N^nrfai,  7  Johm,^  858;  1819,  Stanard  t,  El- 
dri^  10  Id.,  354;  and  see  Hall  v.  Dean,  18 
A,  105;  De  Forest  9.  Leete,  16  Id.,  188. 

79.  That  in  an  acdon  for  breach  of  cove- 
laat  against  incumbrances,  and  of  power  to 
mB,  the  eosts  plaintiff  was  put  to  in  defending 
(ke  action  in  which  he  was  evicted,  make  part 
ef  his  damages.  Waldo  «.  Long,  7  Johm,,  1 78. 
The  grantor  in  fee  was 


leiced  for  life  of  the  whole,  and  only  of  two- 
rinha  in  fee; — Held,  that  the  damages  were 
Sovrsixths  of  the  consideration-money,  with 
interest  deducting  the  value  of  the  life-estate 
ia  the  four-sixths,  but  without  allowing  inter- 
mk  during  the  life  of  the  grantor,  as  during 
In  fife  the  grantee  could  not  be  called  on  for 
Bflsne  profits.  Suqpnms  Ot,  1816,  Guthrie  «. 
Pngaley,  18  Jokw.,  136. 

8L  Plaintiff  received  a  deed  of  1,300  acres 
of  land,  with  a  covenant  for  quiet  eigoyment, 
aid  eenveyed  300  acres,  without  warranty,  to 
Bk,  and  400  acres,  witii  warranty,  to  other 
pSTties,  taking  back  mortgages  for  the  pnr- 
flhase-mMiey ;  and  all  his  grantees  were  evict- 
ed by  ejectment,  firom  one  undivided  half  of 
the  land.  Meld,  that  in  an  action  on  the 
covenant,  plaintiff  could  not  recover  for  B.'s 
erietion,  but  might  recover  one^sixth  of  the 
purchase-money,  with  six  years'  interest  for 
tike  ottier  portions,  without,  however,  any 
O0iti  -of  the  ejectment.  Supreme  Ot,  1817, 
Kane  # .  Sanger,  14  Johns.,  89. 

88l  The  recovery  on  the  covenant  against 
famunbrances  cannot  exceed  the  consideration 
paid  by  the  grantee^  with  interest,  though  the 
grantee  has  made  improvements  before  the 
erietiim  under  the  incumbrance;  and,  if  he 
bai  been  evicted  under  it,  from  an  undivided 
noioty,  be  can  recover  only  half  the  purchase- 
monoy,  with  interest*    [Citing  7  Johns.,  868 ; 


*  Approved,  in  Grant  «.  Talimiui,  20  X  T.  (6 


4  Mass.,  637;  18  Johns.,  105;  8  Mass.,  528; 
4  Id.,  110;  17  Id.,  313;  8  Pick.,  846;  4  Kent, 
471.]  Supreme  Ot,  1888,  Dimmick  t.  Lock- 
wood,  10  Wend.,  143. 

83.  Xdfe-68t«te.  Where  an  eviction  is  only 
by  the  claim  of  a  tenant  in  dower,  the  measure 
of  damages  is  the  present  value  of  an  annuity 
equal  to  the  interest  at  seven  per  cent,  on  one- 
third  of  the  consideration-money,  for  the  time 
tlie  tenant  in  dower  has  a  probable  expecta- 
tion of  lifb,  and  this  is  determined  by  an  ap- 
proved table  of  life-annuities.  [5  Johns.,  49 ; 
13  Id.,  136.]  Supreme  Ot^  1838,  Wager  e. 
Schuyler,  1  Wend.,  553. 

M.  Where  the  grantee  is  evicted  by  one 
having  an  unexpired  term  in  the  premises, 
the  damages  are  his  costs  of  defending,  and 
the  costs  awarded  against  him  in  the  proceed- 
ing of  such  party,  and  the  annual  value  or 
interest  of  the  purchase-money  for  the  extent 
of  such  term.  Supreme  Ot,  1883,  Rickert  e. 
Snyder,  9  Wend.,  416. 

85.  tf  tfte  tenant  by  the  otirteay  convey 
in  fee  with  warranty,  the  grantee  can  recover 
fh>m  his  estate,  oh  the  covenant,  only  the 
purchase-money,  with  interest  fVom  the  time 
of  his  death,  and  the  costs  of  the  litigation. 
[8  Oai.,  Ill ;  18  Johns.,  50.]  Ohaneery,  1848, 
House  V.  House,  10  Paige,  158^ 

86.  Oonrenant  to  pay  half  valine.  A.  and 
B.  derived  title  from  0.,  and  A.  released  to  B., 
covenanting  that  in  case  the  title  should  fiul, 
and  a  recompense  could  not  be  obtained  from 
0.,  he  would  pay  B.  half  the  value  of  the  lot; 
-^Eeld,  that  the  true  meaning  of  the  covenant 
was  one-half  the  value  at  the  time  of  the  ex- 
ecution of  the  deed  containing  the  covenant, 
and  the  measure  of  damages  was,  not  half  the 
amount  for  which  0.  would  be  legally  liable 
on  his  covenants,  but  one^half  the  value  of 
the  land  at  the  time  of  the  release,  with  inter- 
est from  the  time  of  notice  of  the  inability  of 
O.  Supreme  Ot.,  1887,  Morris  v.  Wadsworth, 
17  Wend.,  108. 

87.  Annual  value.  The  measure  of  dam- 
ages on  a  breach  of  the  covenants  of  warranty 
and  quiet  enjoyment,  is  the  purchase-money 
paid,  with  interest  for  not  exceeding  six  years, 
and  costs  of  the  ejectment.  The  annual  value 
of  the  land  cannot  be  allowed.  Interest  is  the 
legal  countervail  to  that.  Supreme  Ot.,  1853, 
Baxter  e.  Byersa,  18  Barb.,  367. 

8&  Party-walL  An  outstanding  right  in 
another  to  use  a  wall  as  a  party- wall,  is  a 
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breach  of  the  coyenant  against  InoambranoeB ; 
and  the  ezeroiee  of  anoh  right  by  aach  person, 
is  an  eyiotion  to  that  extent,  and  entitles  the 
covenantee  to  more  than  nominal  damages. 
The  rnle  of  damages  is  snch  som  as  represents 
#  tmly  the  relatiye  value  of  snch  right,  to  the 
whole  value  of  the  premises.  iV.  F.  Superior 
OL,  1862,  Giles  v.  Dngro,  1  Duer,  881. 

G.  Landlord  and  Tenant. 

89.  Asreement  to  give  lease.  On  breach 
of  an  agreement  to  give  plaintiff  a  lease  of 
premisesi  the  expenses  incurred  by  him  in 
preparing  to  remove  to  and  occupy  the  prem- 
ises, togeth^  with  the  difference  between  the 
real  value  of  the  lease  and  the  contract-price 
may  be  recovered.  [11  Price,  19.]  Supreme 
at,,  1887,  Driggs  e.  Dwight,  17  Wend^  71 ; 
184i8,  Giles  v.  OToole,  4  jB(»rb,y  261 ;  and  see 
Lawrence  e.  Wardwell,  6  Ji.,  428. 

90.  The  lessee,  in  an  action  for  the  lessor's 
breach  of  his  agreement  to  let,  may  recover 
expenses  of  preparing  to  remove,  and  the  dif- 
ference between  the  rent  agreed  and  the  real 
value,  but  can  recover  nothing  for  profits 
which  he  might  have  made  if  he  had  obtain- 
ed possession.  Supreme  Ct,y  1848,  Giles  e. 
OToole,  4  Barb.,  261. 

91.  —  to  build  adcBtton.  In  an  action  by 
a  tenant  against  a  landlord  for  damages  for  a 
breach  of  an  agreement  to  make  an  addition 
to  the  demised  premises,  for  which  addition 
the  tenant  was  to  pay  an  increased  rent,  the 
plaintiff  can  only  recover  the  difference  be- 
tween the  value  of  the  improvement  con- 
tracted for,  and  the  additional  rent  to  be 
charged  when  the  same  should  be  completed, 
jr.  r.  Com.  PI,  1855,  Berrian  v.  Olmstead,  4 
E.  D.  Smith,  279. 

92.  —  to  repair.  That  on  a  breach  of  the 
landlord's  agreement  to  repair,  the  tenant 
cannot  recover  for  rent  lost  by  his  subtenant's 
leaving  the  premises,  in  consequence  of  their 
condition,  unless  specially  averred.  Oettinger 
«.  Levy,  4  J^.  2>.  SmUh,  288. 

93.  In  an  action  by  a  tenant  against  a  land- 
lord, to  recover  for  injuries  sustained  through 
the  negligent  manner  in  which  the  landlord 
made  repairs  which  he  undertook  to  make; 
the  measure  of  damages  is  not  merely  the  ex- 
pense of  making  them  properly.  N,  T,  Oom. 
PI,  1866,  Walker  tJ.  Swayzee,  8  AlUtW  Pr., 
186. 

94.  —  to  supply  power.    In  the  landlord's 


action  for  rent,  k/o.,  due  upon  a  lease  of  prem- 
ises with  steam-power,  the  tenant  may  recoup 
damages  sustained  by  him  by  the  failure  of 
the  landlord  to  supply  steam-power  according 
to  the  provisions  of  the  lease.  And  the  actual 
loss  of  wages  paid,  during  a  short  interval, — 
s.  g,,  one  or  two  days, — ^while  the  works  were 
idle,  to  workmen  who  were  in  the  defendant's 
employ,  by  the  week  or  month,  may  properly 
be  included.  K  7.  Gem,  PL,  1855,  Orane  «. 
Hardman,  4  E.  D.  Smith,  889. 

95.  Withholdfng  prendsee.  In  an  actioii 
against  the  lessor  for  withholding  the  prem- 
ises from  the  lessee's  possession,  the  measnre 
of  damages,  whether  the  action  be  on  the  con- 
tract or  in  tort,  is  the  difference  between  the 
rent  reserved  and  the  yearly  valoe  of  the 
premises.  Gt.  ofAppedU,  1858,  Tmll  e.  Gran- 
ger, 8  J^.  r.  (4  AW.),  116;  N.  T.  Com.  PI, 
1857,  Dean  e.  Roesler,  1  PRlt,  420. 

96.  Qolet  eqjoyiiient.  On  breach  of  a 
lessor's  covenant  for  quiet  ei^Joyment,  the 
lessee  stands  on  the  same  footing  as  a  pur- 
chaser, and  is  not  entitled  to  damages  for  im- 
provements, but  only  to  the  rent  pud  during 
the  time  for  which  he  is  liable  for  mesne 
profits  to  the  evictor,  with  interest,  and  the 
costs  he  has  been  put  to  in  defending  his  poe- 
session.  Supreme  Gt.,  1841,  Zelly  v.  Dutch 
Ohurch  of  Schenectady,  2  SiU,  105. 

97.  Renewal  Where  there  is  a  breach  of 
the  landlord's  covenant  to  renew  a  lease  at 
the  same  rent,  and  the  lessee  accepts  a  new 
lease  at  an  increased  rent,  under  a  declaration 
that  he  reserved  his  right  of  action,  the  mea»- 
ure  of  damages,  for  the  landlord's  breach,  ia 
the  difference  between  what  the  tenant  waa 
to  have  paid  and  what  he  was  compelled  to 
pay.  [7  Hill,  61 ;  17  Wend.,  71.]  Ot  <tf 
Appeals,  1852,  Tracy  e.  Albany  Exchange  Go., 
7  2r.  F.  (8  &W.),  472. 

98l  Re-entry.  Under  a  covenant  in  a  lease 
that  if  the  landlord  re-enter  for  non-payment 
of  rent,  he  might  relet  the  premises  as  the 
tenant's  agent,  and  that  the  tenant  should  be 
liable  for  any  deficiency, — ^if  the  landlord  re- 
enter and  relet,  and  bring  an  action  for  de- 
ficiency, before  the  rent,  under  the  new  lease, 
becomes  due,  he  can  only  recover  the  differ- 
ence betaveen  the  rent  reserved  by  the  origi- 
nal lease,  and  the  rents  agreed  to  be  paid  by 
the  tenant  By  commencing  the  action  before 
waiting  to  see  if  the  new  tenant  pays  the  rent 
he  agrees  to  pay,  he  assumes  the  hazard  of 
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lus  defkolt  In  such  aotion  the  landlord  can- 
not bo  allowed  for  expenditares  made  by  him 
Bpon  the  premises  after  the  re-entry,  although 
by  reason  thereof  he  was  enabled  to  relet  at 
an  enhanced  rent.  Ct.  of  AppeaU^  1855, 
Haekett  o.  Richards,  18  iV.  Y.  (8  Kern.),  188; 
rBTersing  S.  0.,  8  JS.J),  Smith,  18. 

99.  Landlord'a  trespaaa.  In  an  action  by 
the  tenant  against  the  landlord  for  trespass  in 
entering  the  premises  after  the  tenant  had  re- 
moved therefrom,  there  being  no  evidence  of 
ictoal  damage^  and  no  circnmstances  from 
which  improper  motives  on  the  part  of  the 
landlord  oonld  be  presumed ; — Held,  that  the 
tenant  was  only  entitled  to  nominal  damages, 
p  Bawle,  27;  11  Barb.,  878 ;  1  E.  D.  Smith, 
SOi.]  2r.  F.  Com.  P2.,  1856,  Shannon  o.  Burr, 
1  SOL,  89. 

IOOl  In  an  action  for  damages  for  ezdading 
a  tenant  from  possession,  defendant  is  liable 
for  the  value  of  the  goods  detained,  and  for 
the  injury  done  by  breaking  up  the  business 
of  the  tenant.  If.  K  Superior  Ot.,  1856, 
Karquardt «.  La  Farge,  5  2>tMr,  559.  - 

101.  Iieaae  of  wSXL  The  tenant  of  a  mill, 
having  been  ousted  by  his  landlord  during  the 
term,  recovered  in  ^ectment,  and  brought  his 
action  as  in  trespass  for  the  mesne  profits.  By 
the  lease,  it  was  provided  that  he  was  to  bear 
all  the  expenses  of  running  the  mill  and  pay 
two>thirds  of  its  gross  earnings  as  rent; — 
Edi^  that  he  could  not  recover  one-third  of 
the  gross  earnings  during  the  landlord's  occu- 
pationf  but  that  the  expenses  of  running  the 
DiH  must  be  deducted.  CU  o/AppedU^  1859, 
Holmes  «.  Davis,  19  IT.  T.  (5  SfMth\  488. 

102.  A  lease  of  the  baxti»  &a,  of  a  steam- 
boat; ^during  the  season  of  navigation,"  is 
broken  if  the  boat  is  laid  up  for  the  season, 
and  the  measure  of  damages  is  the  amount  of 
rent  paid  while  the  plaintiff  was  deprived  of 
their  use,  at  the  rates  specified  in  the  lease, 
with  interest.  Supreme  (7«.,  1858,  McOleary 
«.  Edwards,  27  Barh.,  289. 

As  to  the  tenant's  damages  for  an  Ihdotlon, 
lee,  also,  Landlord  and  Tbnakt. 

H.  Marriage  Promises. 

103.  Aggravation.  In  an  action  for  breach 
of  a  marriage-promise,  the  damages  rest  in  the 
sound  discretion  of  the  jury ;  and  they  ought 
to  be  aggravated  by  the  defendant's  stating 
upon  the  record,  in  justification,  charges 
against  the  plaintiff's  character  which  he  fails 


to  prove.  Supreme  Ot.^  1826,  Southard  e.  Bex- 
ford,  6  Oaw.^  264. 

104.  Mitigation.  In  an  action  for  breach 
of  promise  of  marriage,  grossly  indecent  con* 
duct  on  the  part  of  the  plaintifi^  after  the 
promise,  is  proper  to  be  considered  in  mitiga- 
tion of  damages.  [8  Mass.,  188.]  Suprems 
Ot.,l^\^  Palmer  «.  Andrews,  7  Wend.^  142. 

105.  Wliere  aedaotlon  has  been  accom- 
plished under  a  false  marriage-promise,  made 
with  a  view  to  accomplish  the  seduction,  the 
jury  should  consider  the  seduction  as  an  ag- 
gravation of  damages,  in  the  action  upon  the 
promise.  [8  Mass.,  78 ;  8  Miss.,  818,  828 ;  2 
Overt.,  288 ;  2  Bibb,  841 ;  2  Blaokf.,  194;  7 
Am.  Com.  L.,  20.]  Supreme  Ot.,  1850,  Wells 
0.  Padgett,  8  Barb.,  828. 

100.  The  loflB  of  healtlL  is  not  a  direct  and 
necessary  consequence  of  a  breach  of  a  mar- 
riage-promise [12  Wend.,  64];  and  damages 
therefor  cannot  be  recovered,  unless  specially 
averred  and  daimed.  Supreme  Ot,^  1852,  Be- 
deU  «.  Powell,  18  Bofrb.,  188. 

L  Sales. 

107.  Not  deliveiinc;.  The  measure  of  dam- 
ages for  not  delivering  goods,  is  the  highest 
value  between  the  time  of  delivery  and  the 
time  of  the  demand  of  delivery.*  [2  Cai., 
216;  2  East,  211.]  Supreme  Ot.,  1824^  West 
«.  Wentworth,  8  Chw.,  82. 

100.  In  the  case  of  contracts  for  the  pur- 
pose of  trade  and  commerce,  when  the  price 
is  paid  in  advance,  and  the  seller  fails  to  de- 
liver the  goods,  the  purchaser  is  not  confined^ 
in  measuring  his  damages,  to  the  value  of  the 
goods  on  the  day  when  they  should  have  been 
delivered;  and  if  he,  without  unreasonable 
delay,  commence  and  prosecute  his  action,  he 
is  entitled  to  the  highest  price  between  the 
day  of  delivery  and  the  day  of  trial.  Supreme 
Ot.,  1827,  Olark  «.  Pinney,t  7  Oiw.,  681 ; 
1882,  Dey  e.  Dox,  9  Wend.,  129 ;  and  see  Pot- 
ter «.  Hopkins,  25  Id.,  417. 


*  Explained  as  applicable,  it  aeema,  only  where 
the  price  was  paid  before  the  time  at  which  delivery 
was  to  be  made.    Clark  «.  Pinney,  7  Oow.,  681. 

t  That  this  principle  was,  in  Clark  v.  Pinney, 
wrongly  applied  to  the  oaae  of  a  note  for  a  sum  of 
money  payable  in  speoifio  articles,  see  Pinney  •. 
Gleason,  6  Wend.,  898.  In  Snydam  •.  Jenkina,  8 
Sand/.,  614,  this  rale  la  fnlly  disonaaed,  and  the 
qualification  that  it  moat  be  ahown  in  anoh  oases 
that  the  bnyer  aaffered  the  losa  of  the  intarmediata 
higher  value,  insisted  on. 
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109.  In  m  action  for  breach  of  a  contract 
to  sell  merchandise  to  be  delivered  at  a  speci- 
fied place,  the  tme  mle  is  the  difference  be- 
tween the  contract-price  and  the  market-price 
of  the  goods,  on  the  day  and  at  the  place  of 
delivery;  evidence  of  the  marketrprioe  at 
other  places  is  not  admissible  where  a  market- 
price  at  the  place  of  delivery  is  clearly  proven. 
Supreme  O^.^  1882^  Gregory  «.  McDowell,  8 
Wend,,  485. 

no.  The  mle  of  damages,  on  breach  of  an 
agreement  to  sell  goods,  is  the  market-price  at 
the  day  appointed  for  delivery,  less  the  con- 
IttMt-pricej  when  tliat  ie  not  paid,  without 
reference  to  the  price  at  which  the  vendee 
may  have  promised  tiie  goods  to  others  in  the 
meantime.  Supreme  Ct,  1840, Davis «. Shields, 
U  Wend.,  823. 

ni.  In  an  action  for  breach  of  an  ezecntory 
^ntract  to  sell  and  deliver  goods,  the  measure 
<si  damages  is  the  difference  between  the  con- 
tract-price  and  the  market-valne  of  the  same 
at  the  time  and  place  specified  for  delivery, 
with  interest  thereon.  The  interest  mast  be 
allowed  as  a  part  of  the  damages,  and  is  not 
matter  of  discretion  with  the  jury.  In  ascer- 
taining the  market*valne,  the  evidence  most 
be  confined  to  actoal  market-valne,  and  de- 
fendant cannot  inquire  into  the  probable  effect 
of  throwing  upon  the  market  the  quantity 
which  he  was  to  deliver.  The  inquiry  is,  at 
what  price  the  vendee  coold  have  purchased 
the  commodity  in  market,  not  what  he  could 
Jiave  sold  it  fbr  if  it  had  been  delivered.  Ot. 
afAppeaU,  1854,  Dana  «.  Fiedler,  19  K  T,  (2 
Kern,),  40;  affirming  8.  0.,  1  B.  D.  Smith, 
488. 

112.  In  such  a  case,  defendant  cannot  be 
permitted  to  give  evidence  as  to  its  market- 
value  in  quantities  equal  to  that  named  in  the 
contract,  unless  it  is  first  shown,  as  matter  of 
&ct,  that  there  was  a  market-price  for  it  in 
auch  quautities.  Nor  can  he  go  iato  specula- 
tive inquiry  as  to  the  usual  difference  between 
prices  on  large  and  small  lots,  unless  it  appear 
that  it  was,  or  could  be,  purchased  at  the  time 
and  place  -for  delivery,  in  the  quantity  speci- 
fied in  the  contract.    lb. 

113.  On  breach  of  a  contract  to  sell  and  de- 
liver merchandise,  the  measure  of  damages  is 
the  difference  between  the  contract-price  and 
the  value  on  the  day  fixed  for  delivery,  with 
interest.  Supreme  Ot.,  1855,  Olark  d.  Dales, 
30  Barb.,  42. 


114.  Where  a  vendor  refuses  to  deliver  per- 
sonal property  sold,  tiie  rule  of  damages^-tlM 
vendee  not  having  paid  the  price— is  the  dif- 
ference between  the  market- value  on  the  day 
fixed  for  the  delivery  and  the  contract-prioe. 
If.  r.  Cam.  PI,  1865,  Belden  «.  Nicolay,  4 
E.  D.  Smith,  14. 

115.  Deliv«ry  "on  or  about."  Under  a 
contract  to  deliver  the  thing  sold  ^*on  or 
about  the  first  day  of  November  next,^  the 
buyer^s  damages  for  a  non-delivery  are  the 
difference  between  the  contract-price  and  the 
market-price,  not  on  the  first  <k  November, 
but  on  the  latest  day  when  he  would  have 
been  obliged  to  receive  them,  if  tendered, 
which  day  it  is  for  the  jury  to  fix,  allowing  a 
reasonable  time  after  the  first  day  of  Novem- 
ber for  the  delivery,  i^.  F.  Superior  Ct^ 
1860,  Kipp  «.  Wiles,  8  Sanif.,  586. 

116.  Part  d^vered.  Defendant  agreed  to 
sell  a  quantity  of  barley  to  plaintiff,  to  be  paid 
for  as  delivered,  and  delivered  only  a  part ; — 
EM,  that  the  only  damages  recoverable  for 
refusal  to  deliver  the  residue,  were  the  difS^r- 
ence  between  the  contract  and  market  prioe 
of  the  residue.  [9  Wend.,  184;  7  Hill,  61 ;  7 
Oow.,  681 ;  24  Wend.,  822.]  Ot.  ofAppea^ 
1851,  McKnight  «.  Dunlop,  5  N.  T.  (1  SeU.), 
687. 

117.  In  equity. .  Where,  on  an  entire  con- 
tract of  sale,  the  vendor  delivers  a  part  only, 
and  fails  to  deliver  the  residue,  the  unpaid 
contract-price  of  the  part  delivered  and  for- 
feited may  be  recouped,  at  least  in  efuitff^ 
against  the  purchaser's  demand  for  damagee 
for  the  difference  between  the  tme  value  of 
the  residue  and  the  contract-price  therefbr. 
Chancery,  1884,  Taylor  «.  Read,  4  Paige,  661, 

lia  Refoaal  to  receive.  On  breach  of  a 
contract  to  receive  and  pay  for  goods,  if  there 
is  no  evidence  as  to  the  value  of  the  property,  * 
the  plaintiff  can  recover  nominal  damages, 
but  no  more.  Supreme  Ot.,  1867,  Billings  e. 
Yanderbeck,  28  Barb.,  646. 

119.  On  the  buyer's  refusal  to  fulfil  a  special 
agreement  to  purchase,  after  delivery  of  a 
part,  he  was  held  liable  for  the  full  market- 
price  of  such  part  Terwilliger  «.  Euapp,  2 
E.  2>.  Smith,  86. 

120.  Breach  of  warranty.  The  measure 
of  damages  in  an  action  for  breach  of  a  war- 
ranty of  title  of  a  chattel,  is  the  price  paid, 
with  interest,  together  with  the  costs  which 
the  purchaser  became  legally  liable  to  pay  in 
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the  sidt  of  the  trae  owner,  bat  not  the  ex- 
penaes  of  defending  the  suit.  Supreme  Cft.^ 
1880,  Annfltrong  «.  Percy,  0  Wmd.^  585. 

121.  In  an  aotion  for  a  breach  of  warranty, 
withont  frand,  the  measure  of  damages  is,  in 
general,  the  difference  between  the  ya]ae  of 
racb  an  article  as  it  was  warranted  to  be,  at 
the  time  of  the  sale,  and  the  valne  of  the  in- 
ferior article  sold.*  JSktpreme  OU^  1843,  Voor- 
faees  e.  Earl,  2  HUl,  288. 

122.  On  a  breach  of  a  warranty  of  aonnd- 
oesB  on  a  sale,  withont  fraud,  the  damages  are 
the  difference  between  the  yalne  of  the  thing 
tt  it  was  iB  fact,  and  what  it  wonld  haye  been 
vorth  if  it  had  been  sonnd;  although  the 
agreed  priw  i^  strong  eyidenoe  of  the  actnal 
Tahie.  [7  Oarr  h  P.,  Ul ;  1  Tannt,  5M.]  Sur 
fmm  Oi^  1848,  Gary  e.  Graman,  4  ffiU,  «25. 

123b  Tlia  yendor  of  goods,  eyen  with  war^ 
na^  of  tbe  qn«ati^,  is  not  liable  to  make 
good  to  the  purchaser  an  excess  of  duties  and 
omimianoiis  paid  by  bim  iii  importing  the 
goods  as  being  of  soch  quantity.  He  is  bonnd 
to  make  good  the  defideacy  in  qnantlty,  bnt 
the  eyeii»ayiaent  of  duties  by  the  purchaser, 
resolting  frem  such  deficiency,  is  not  the  im- 
mediate eoasequenee  of  the  vendor's  default, 
bat  TesollB  ^m  the  purchaser's  act.  OL  qf 
Bmn,  IM%  Hargous  v.  Ablon,  8  iMa.,  486; 
afinwag  8.  0.,  5  Miff,  472. 

124.  The  fafot  that  the  yendor  knew  the 
goods  were  bought  to  be  imported,  makee  no 
difference.     J^, 

125L  In  an  action  lor  a  breach  of  wanranty 
of  tbe  sonadacss  of  goods  sold,  the  true  meaa- 
ni«  of  damagea  is  the  diflerence  in  yalne  be- 
tweea  a  sound  and  an  nDseand  article  a4  the 
I^aee  of  deliyery,  and  the  plaintiff  is  not  enti- 
tled to  recoyer  any  thing  on  the  ground  of  a 
loee  ei  profit    JSk/prme  <H^  1842,  Lattin  v. 

126k  Oa  breach  of  warranty  as  to  the  qnal^ 
ity  of  goods,  the  measure  of  damages  is  the 
diffeienoe  between  their  yalne,  if  as  repre- 
aeated,  at  the  time  of  the  sale,  and  the  actual 
value  at  that  time  with  the  defect  complidned 
of.  [2  Hill,  288;  4  Id.,  626.]  The  fact  that 
the  purohaaer  has  resdd  the  goods,  and  no 
daini  haii  been  made  upon  him,  and  he  is  lia- 
ble to  none,  on  account  of  the  alleged  defect, 
doee  not  affect  his  right  to  recoyer.     Ot,  of 

*  AppioTed  in  Mailer  e.  ISno,  14  N.  T,  (4  Ktrn. 
697,600. 


Appwk,  1856,  Mnller  e.  Eno,  14  K  7.  (4 
ir«m.),  507;  reyersing  S.  0.,  8  Duer,  421. 

127.  The  measure  of  damages  for  a  partial 
breach  of  warranty  of  the  amount  due  on  a 
chose  in  action,  discussed.  Furniss  e.  Fergu- 
son, 15  N,  r.  (1  Smith),  487. 

128.  In  an  action  upon  a  warranty  of  sound- 
ness, the  damages  are  the  difference  between 
the  yalne  of  the  article  purchased,  as  it  was 
when  sold,  and  the  yalue  it  would  haye  had  if 
sound.  The  difference  between  the  price  paid 
and  the  price  obtained  on  a  resale  is  not  the 
rule.  Supreme  Gt,,  1850,  Oomstock  c.  Hutch- 
inson, 10  JBarb^  211. 

129.  Where  goods  were  sold  by  sample^  be- 
ing represented  to  be  of  a  specified  quaUty,  a 
reooyery  of  the  difference  between  the  price 
obtained  on  a  resale  and  that  which  would 
have  been  obtained  had  the  goods  been  of  the 
quality  represented,  was  sustained.  Suprmns 
Ot,  1858,  Boberte  «.  Garter^  28  Barh,^  462; 
8.  0.,  17  Mmo.  iV.,  524. 

X3fk  The  sellers  of  wool  knew  that  it  was 
boQgbt  by  plaintifb  to  manufacture  into  hata, 
and  that  if  there  were  way  cotton  in  it,  iit 
would  be  unfit  for  that  purpose,  but  they  did 
not  warrant  that  it  was  fit  for  that  purposei 
bnt  only  that  the  flocks  sold  opntainjcd  ae 
cotton. 

Eeld,  that  the  only  damages  which  tbe 
pkuntil&  were  eaUUed  to  recoyer  for  the 
breaoh  of  this  wairanty,  was  the  diflerenoe 
between  the  market-yalue  of  the  wool  in  its 
actual  state,  and  what  it  would  haye  been 
worth  had  it  contained  no  cotton,  wfith  inter- 
est on  that  difference.  They  could  not  recoyer 
their  losses  caused  by  manufiusturing  hate 
which  proyed  to  be  of  leeei  yalue  on  account 
of  the  intermixture  of  the  cotton.  If.  Y,  Sw' 
psrufT  Ot.,  1856,  Prentice  e.  Dike,  6  JDusr^ 
220. 

131.  Plalnttfa  dnty.  Where  a  party  en- 
titled to  the  performance  of  a  contract  for  the 
deliyery  of  certain  articles,  can  himseli^  oa 
il^ilafe  of  tbe  other  party,  procure  them  within 
a  reasonaUe  time,  he  is  entitled  only  to  a  com- 
pensation for  the  additional  expense  and  price, 
and  for  the  injury  resulting  from  the  necessary 
delay  in  procuring  them.  [7  GreenL,  55.] 
Ohanemy,  1884,  Taykur  e.  litead,  4  Pa4g$,  561. 

J.  Seryices. 

132.  Where  an  ezeontory  ooatraot  for 

work,  which  provides  for  payment  by  instal- 
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ments  as  the  work  progresses,  is  rescinded 
before  oompletion,  by  the  refusal  of  the  em- 
ployer to  fdlfil  it,  and  the  consequent  aban- 
donment of  the  work  by  the  other  party,  the 
covenants  for  the  payment  of  instalments  sub- 
sequent to  the  time  at  which  the  work  was 
abandoned,  though  independent  covenants, 
become  mere  penalties,  and  the  measure  of 
damages  is  merely  the  actual  losses  and  ex- 
penditures of  the  party  employed.  Ot,  o/Er- 
rof^  1819,  Skinner  v.  White,  17  Johni.,  867. 
To  the  same  effect,  1828,  Skinner  «.  Dayton, 
19  Id.,  618. 

133.  A  corporation  contracted  with  plaintiff 
for  the  marble  for  a  public  building,  and,  after 
a  partial  performance  by  plaintiff,  refused  to 
perform  on  their  part,  and  plaintiff  brought  suit 
fleveral  years  before  the  expiration  of  the  con- 
tract time ; — Held,  that,  1.  For  the  damages  as 
to  marble  not  prepared  by  plaintiff  before  the 
breach,  he  was  entitled  to  recover  the  differ^ 
ence  between  the  contract-price  and  what  the 
marble  and  its  preparation  would  have  cost 
him,  estimating  the  cost  at  the  time  of  the 
breach.  Plaintiff  is  not  bound,  in  such  case, 
to  wait  until  the  time  when  the  contract 
would  expire;  but  may  recover  profits  which 
would  be  the  immediate  and  direct  fruit  of 
the  contract,  as  of  the  time  when  the  breach 
occurs. 

8.  That  he  oould  not  recover  any  thing  by 
way  of  indemnity  for  damages  to  which  he 
might  be  liable  to  others  for  a  breach  of  his 
contract  with  them,  entered  into  for  the  rough 
marble,  in  consequence  of  the  contract  with 
defendants.*  Supr0me  Ot.,  1846,  Masterton  «. 
Mayor,  ^.,  of  Brooklyn,  7  ffilly  61. 

134.  The  cases  in  which  prospective  profits 
may  be  recovered^  considered.    lb. 

135.  Saboontxaota.  In  an  action  to  re- 
cover damages  from  the  employers,  on  account 
of  their  preventing  the  performance  by  plain- 
tiff of  their  contract,  the  difference  between 
the  amount  which  plaintiff  would  receive  un- 
der the  contract  and  the  amount  he  would 
have  to  pay  on  his  subcontracts  with  other 
persons  for  the  performance  of  the  same  work, 
does  not  constitute  the  proper  measures  of 
damages;  and  evidence  of  such  subcontracts 
is  not  proper  in  reference  to  the  amount  of 
damages.    [7  Hill,  61.]     Ot.  i^f  Appeals,  1861, 


*  Approved  and  followed  on  this  point  in  Story 
•  N.  T.  A  Harlem  B.  B.  Co.,  6  M  r.  (2  Seld.),  85. 


Story  €.  N.  Y.  &  Harlem  R.  R.  CJo.,  6  If.  T.  (« 
8eld.),  86. 

136.  DeviattoDs.  Where  work  is  done  un- 
der a  special  contract,  at  estimated  prices,  and 
there  is  a  deviation  from  the  original  plan  by 
consent,  the  estimates  are  to  be  the  role  of 
payment  so  &r  as  the  special  contract  can  be 
traced,  and  for  the  extra  labor  the  party  is 
entitled  to  a  quantum  mtruit  [1  Holt.  N.  P., 
286],  with  addition  for  extra  expense  caused 
by  the  defendants  interrupting  the  work.  Su- 
preme  Ot.,  1880,  Dubois  «.  Delaware  A  Hudson 
Oanal  Oo.,*  4  Wend.,  286. 

137.  The  same  principle  applied  when  the 
contract  was  abandoned  because  the  employer 
fuled  to  supply  niaterials.  1881,  Eoon  «. 
Greenman,  7  Wend.,  121. 

238.  The  same  rule  applied  where  the  par- 
ties entirely  departed  from  the  specifications 
of  the  contract.  1886,  Hollinsead  «.  ICaotier, 
18  Wend.,  276. 

139.  Partial  peribrmanoe.  Defendant  con- 
tracted to  saw  for  plaintiff  a  certain  quantity 
of  lumber,  and  after  sawing  about  hal^  which 
plaintiff  accepted,  refused  to  saw  any  more. 
Held,  that  in  plaintiff's  action  for  the  partial 
non-performance,  defendant  could  not  reduce 
the  damages  by  showing  that  the  plaintiff  was 
benefited  by  the  partial  performance.  The 
damages  are  to  be  estimated  as  though  the 
contract  were  only  for  the  performance  of  the 
unperformed  part  of  itt  Supreme  Ot.,  1880, 
Stephens  «.  Beard,  4  Wend.,  604. 

140.  Tima.  Where  the  stipulations  as  to 
time  are  waived  by  the  parties,  and  the  work 
proceeded  with  after  the  day,  the  rates  of  com- 
pensation must  be  determined  by  the  special 
contract,  in  the  absence  of  any  diange  of  the 
terms  by  the  parties ;  but,  if  the  one  for  whom 
the  work  is  done,  wilfully  delays  the  perform- 
ance, the  plaintiff  may  recover  the  actual  value. 
Supreme  Ot.,  1887,  Merrill  t.  Ithaca  ds  Owego 
R.  R.  Oo.,  16  Wend.,  686. 

141.  Emplpyer'a  refiiaaL  If  one  party  to 
a  contract  for  services  decline  to  receive  them, 
it  is  the  duty  of  the  other  to  seek  employ- 
ment, and  he  can  recover  only  his  actual  loss. 
Thus  where  A.  engaged  to  furnish  B.'s  canal- 
boat  with  cargo,  but  did  not,-SM,  that  B. 
must  take  what  was  cSsted  by  others,  and 


•  See  farther  decisions  in  this  osnse,  IS  Wend.^ 
884;  15i».,87. 
t  Disapproved  in  Tftylor  p.  Bead,  4  Pot^  561 
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eovld  reooTer  only  for  the  deficiency  in  quan- 
tity and  price.  [15  Wend.,  498;  8  Greenl., 
61 ;  1  Et.  Poth.,  90.]  Supreme  Ct.,  1889,  Shan- 
Dim  f .  Oomstodk,*  21  Wend.^  407. 

142.  Where  a  party  employed  for  a  monthly 
oompensatioii  ia  diaoharged  wlthoat  eanae,  he 
may  wait  until  hia  wages  would  have  become 
doe,  and  may  then  recover  their  amount  as 
damages  for  the  breach  of  the  contract  When, 
in  eonsequenoe  of  the  discharge,  he  has  been 
of  necessity  idle,  his  damages  will  be  an 
amoimt  eqnid  to  the  whole  compensation 
igreed  upon ;  but  if  he  obtained  employment 
for  a  part  of  the  period,  he  will  be  entitled 
only  to  a  partial  recovery.  N.  F.  Cam.  Pl.^ 
1860,  Helm  «.  Wolf,  1  E.  D,  Smith,  70. 

14a  Coontmiiaiid.  Where  A.,  having 
hind  B.  to  render  services, — e.  ^.,  in  repairing 
a  oertain  article,— countermands  his  order,  the 
awaflore  of  damages  is  a  recompense  for  what 
B.ba8  done  before  the  countermanding,  and 
neh  further  damages  as  may  be  legally  as- 
MBsd  for  the  breach  of  the  contract.  B.  has 
BO  Tight  to  persist  in  carrying  out  the  con- 
tract, so  as  to  recover  for  the  whole  work. 
AynNM  Ot^  1845,  Olark  «.  ICarsiglia,  1  Dm,, 
117. 

144k  TllaiHlMHl  Where  personal  services 
for  tiie  term  of  one  year  were  contracted  for, 
and  ^  puty  hired  was  dismissed  without  his 
Mir-Eeld^  that  he  was  prima/aeU  entitled 
to  the  contract  oompensataon  for  the  whole 
term,  upon  proof  of  willingness  and  offer  to 
perform.  [Ohitt  on  Oontr.,  575 ;  1  Chitt  Gen. 
Vt^  7S  ;  Browne  on  Actions,  185, 504 ;  4  Bing., 
809;  6  Id.,  854;  5  Bam.  ds  A.,  904;  7  Adol. 
klL,  177,  544;  40amp.,  875;  8  Esp.,  285;  8 
Scott,  879.]  It  eeemi,  that,  if  he  has  worked 
for  oUiers  during  the  time,  his  earnings  should 
be  dfldnoted,  and  that  if  he  is  offered  similar 
employment  in  the  same  region,  during  the 
eootraet  time,  he  is  bound  to  accept  it.  Su^ 
pnme  Gi.^  1846,  Oostigan  e.  Mohawk  ds  Hud- 
100  B.  B.  Oo.,  3  DefUj  609. 

14&  Ctantmot  lor  eiDoavatlon.  Fhdntiff 
contracted  to  furnish  all  the  materials  and 
labor  necessary  to  complete  the  excavation, 
refilling,  and  repaving  of  a  certain  trench,  and 
defendants  agreed  to  pay  for  the  digging,  re- 
fining,  and  repaving  at  specified  rates.  EM, 
that  ezoavating  and  digging,  were  one  thing 


*  Izplained  in  Oostigan  v.  Mohawk  A  Hadaon  R. 
K.  Co.,  «  DIM.,  609. 


under  the  contract,  and  that  plaintiff  could 
recover  only  the  contract-price,  though  exca- 
vating hard-pan  and  rock,  found  in  the  work, 
were  worth  far  more.  Ot  o/AppeaU,  1848, 
Sherman  «.  Mayor,  Ac,  of  N.  Y.,  1  K  Y,  (1 
Comet.),  816. 

146.  Xbiglneer's  estimate.  The  contract 
provided  that,  as  the  work  progressed,  the 
engineer  of  the  corporation  should,  upon  the 
request  of  the  contractor,  make  estimates  of 
the  work  done,  for  the  purposes  of  partial 
payments,  and  that  when  the  work  was  done, 
he  should  make  a  final  estimate  of  all  moneys 
due  to  the  contractor,  and  then  the  whole  was 
to  be  paid ;  and  the  engineer  made  a  final  esti- 
mate. Eeldy  that  it  was,  nevertheless,  com- 
petent to  resort  to  other  proof  of  the  amount 
of  the  work  done.    Ih, 

147.  Payment  in  land.  If  A.  agree,  orally, 
toaconvey  land  to  B.  for  $50,  to  be  paid  in 
work,  and  the  work  is  performed,  B.  can  re- 
cover only  the  $50,  and  not  the  value  of  the 
land ;  though  if  the  value  of  the  work  were 
not  fixed  by  the  contract,  proof  of  the  value  of 
the  land  would  be  admissible.  Supreme  Ct,^ 
1842,  King  v.  Brown,  2  EiU,  485. 

14a  In  an  action  of  covenant  on  a  con- 
tract, by  which  the  defendant  agreed  to  build 
a  house  for  the  plaintiff,  and  the  plaintiff  to 
convey  to  the  defendant  a  house  and  lot  in 
payment  therefor,  the  breach  being  the  neg- 
lect to  build  the  house, — the  measure  of  dam- 
ages is  the  difference  of  value  between  the 
house  and  lot  to  be  conveyed  and  the  house  to 
be  built  It  is  like  the  conunon  case  of  a  con- 
tract to  do  work,  ^. ;  the  fact  that  the  con- 
sideration is  executory  makes  no  difference. 
at.  ofAppeaU,  1862,  Laraway  e.  Perkins,  10 
N.  T.  (6  8eld.\  871. 

149.  Tramqxntatton  of  goods.  In  an  ac- 
tion for  the  breach  of  a  contract  to  transport 
goods  fit>m  A.  to  B.,  the  difference  between 
the  value  of  the  goods  at  A.,  and  their  in- 
creaaed  value  at  B.,  is  a  proper  measure  of 
damages.  Supreme  OL,  1817,  Bracket  e.  Mc 
Nrir,  14/oAfw.,  170. 

150.  D.  contracted  to  raft  M.'s  timber  and 
take  it  to  market  for  a  specified  price,  and 
made  preparations  to  perform,  but  M.  refused 
to  perform  the  contract  before  D.  began  to 
execute  it  Eeld,  that  D.  was  entitled  to  re- 
cover the  profits  he  could  have  made  by  its 
fulfilment,  and  the  immediate  loss  he  sustained 
in  preparing  to  perform,  and  sending  his  men 
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for  the  pnrpose,  but  he  could  not  also  recover 
for  time  lost  up  to  the  time  of  finding  other 
employment.  [Oiting  7  Hill,  62 ;  1  Den.,  817 ; 
21  Wend.,  457 ;  and  distinguishing  Oostigan  v. 
M.  &  H.  R.  R.  Co.,  2  Den.,  609 ;  and  Heok- 
scher  v,  McOrea,  24  Wend,,  804.]  Supreme  Ct^ 
1850,  Dorkee  «.  Hott,  8  Barb,,  428. 

151.  After  breach  of  a  contract  by  defend- 
ant to  tow  a  rait  of  logs  belonging  to  plaintiff, 
the  raft  was  broken  up  by  a  storm.  Subse- 
quently, the  defendant  agreed  that  if  plaintiff 
would  collect  them  again,  he  would  tow  them, 
but  he  failed  to  do  so.  ffeldj  that  plaintiff 
might  recover,  aa  a  part  of  his  damages  on 
the  breach  of  the  contract,  his  expenses  for 
collecting  the  logs,  in  pursuance  of  tliis  second 
agreement  Supreme  Ot,^  1856,  Parmalee  «. 
Wilks,22^r5.,  589. 

IQZ  Agreeivoiit  to  fomJali  maolOnerj, 
On  a  breach  of  a  contract  to  deliver  a  steyn- 
englne  for  driving  a  mill,  on  the  day  fixed  by 
the  contract,  the  ordiiiary  r«nt  and  hire  which 
could  have  been  obtained  for  the  use  of  the 
machinery  whose  operation  was  suspended  for 
want  of  the  engine,  may  be  recovered  as  dam- 
ages. Althoqgh  prospective  profits  are,  by 
the  general  rute,  excluded,  yet  where  they  are 
capable  of  being  arrived  at  with  certainty, 
and  are  such  as  may  be  supposed  to  have  en- 
tered into  the  contemplation  of  the  parties, 
they  aie  recoverable  by  way  of  damages.  Ot. 
^  Appeahy  1858,  Griffin  «.  Oolver,  16  If.  7. 
(2  Smith\  489.  To  the  same  effect,  Suprem 
OUy  Ohm^tfny  1848,  Freeman  «.  Clute»  8  Bwl,, 
424;  Supreme  Ot^  1853,  Davis  «.  Talcott,*  14 
Id.,  611. 

USa  Wbffro  tfaa  aerrant  ahundopa  his 
employment^  the  legal  measore  of  damages  is 
the  difference  between  the  wages  agreed  to  be 
paid  to  the  defendant  and  the  price  the  plain- 
tiff was  obliged  to  pay  for  labor  to  supply  his 
place.  Injury  to  plaintiff^s  crops,  by  reason 
of  defendant's  leaving,  cannot  be  considered. 
Supreme  Ct.,  1856,  Peters  «.  Whitney,  28 
Barb.,  24. 

154.  Xaection.  Althoagh  where  a  special 
contract  to  perf^m  work  and  labor  is  termi- 
nated by  the  employer,  against  the  will  of  the 
contractor,  the  latter  is  not  confined  to  the 
oontraot-prioe  of  the  work  already  done,  but 
may  Dring  his  action  for  a  breach  of  the  agree- 

•  J{«v«rMd  on  other  grounds,  8.  C,  IS  X  T,  (8 

JCvw),  184. 


ment,  and  recover,  as  damages,  tha  profits  he 
would  have  made  if  allowed  to  complete  the 
work ;  yet  if  he  electa  to  consider  the  cob- 
tract  as  reseinded,  and  brings  his  action  for 
work  and  labor  generally,  he  cannot  recover 
for  profits  upon  the  unexecuted  part  of  the 
work.  In  such  case  the  rule  of  damages  is 
the  actual  value  of  what  has  been  done  under 
the  contract  Ct.  of  Appeals,  1860,  Clark  «. 
Mayor,  Ac,  of  N.  Y.,  4  N.  T,  (4  OameU)^  838; 
reversing  S.  0.,  8  Barb^  288. 

K.  Vendor  and  Purchaser. 

155.  Faihira  to  convey.  The  pqzohaser, 
in  his  action  against  the  veidor  for  failure  to 
convey,  is  entitled,  if  he  has  paid  tha  purcdbiase* 
money,  to  recover  back  the  whole^  and  with 
interest,  as  damages  for  the  bx«aeh  of  the 
vendor^s  oovenailt  to  convey;  and  whether 
the  plaintiff  has  been  in  possession  at  all,  or 
whether  be  has  had  possession  vp  to  the  time 
of  the  trial,  is  immaterial.  SupofmytOt^ViAA, 
fleteher  «.  Button,  6  Ba/i^.,  646. 

156.  One  who,  in  good  faith,  h|A  covenant- 
ed to  convey  lands,  and  who,  afterwards  dis- 
coverifig  a  defeot  in  his  title,  ref^tfes  .to  con- 
vey, if  he  has  received  no  part  of  the  purchase 
money,  ia  Hable  only  for  nomiBil  damages. 
Supreme  (X,  1829,  Baldwin  a  Kuu,  2  Wend., 
899. 

JJS7.  On  an  executory  eoatraot  for  sale  of 
land,  where  there  is  no  fraud,  if  the  sale  falls 
throngh  by  reason  ef  a  defoot  of  title,  the 
vendee  eaii  reotyver  only  the  moaey  he  has 
paid,  with  interest.  He  cannot  recover  for 
the  loss  of  a  good  baigain,  nor  for  expenses 
in  removing  to  the  land,  or  in  making  im- 
provements upon  it,  whether  of  a  pennaneni 
or  temporary  nature.  [Citing  2  W.  Blaokst, 
1078 ;  2  Wend.,  899 ;  10  B.  4;  O,  416 ;  and 
distinguishing  Hopkins  e.  Grasebrook,  6  B.  & 
C  81 ;  and  Driggs  e.  Dwight,  17  Wend.,  71.] 
Supreme  (X,  1847,  Peters  v.  HcKeon,  42^ 
546. 

15a  Where  the  vendor  wrongfully  make» 
a  contract  which  he  knows  be  has  no  right  to 
make,  or  where  he  wrongfully  refuses  to  fulfil 
his  contract,  the  true  rule  of  damages  is  the 
value  of  the  land  at  the  time  of  the  breach, 
and  interest  from  that  time.  [6  Barb.,  650; 
4  Seld.,  115.]  JShtpreme  Ct.,  1857,  Brincker- 
hoffe.  Phelps,  2^  Barb.,  100. 

159.  Purcbaaer's  refneaL  On  an  agree- 
ment to  convey  real  property,  the  vendor,  n> 
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tenderiiig  a  deed  and  ofEbring  to  perform,  may 
recover  for  the  purchaser's  refusal,  in  an  ac- 
tion at  law,  and  the  measure  of  damages  is 
the  price  which  was  agreed  to  be  paid.  [4 
T.  11,781;  5  Id.,  866.]  Supreme  Ot.,  8p.  T., 
1858,  Richards  v.  Edick,  17  Barb.,  260. 

1601  A  tanant  for  Ufe^  who  conveys  the 
fee  with  covenant  of  8ei2dn,  is  entitled  to 
prove  the  value  of  his  estate  in  reduction  of 
the  damages  for  the  breach  of  the  covenant. 
Supreme  Ct.y  1884,  Tanner  o.  Livingston,  12 
Wend^  88. 

18L  Bond  to  record  titte-deeds.  On  a 
poiohase  of  land,  and  a  bond  given  by  the 
grutor  that  the  previous  title-deeds  should 
be  recorded  by  a  certain  time,  on  failure 
tbereo^  and  no  evidence  given  on  the  part  of 
defendant, — HM^  that  plaintiff  could  recover 
the  eoDsideration  and  interest,  as  upon  a  de- 
fect of  title.  Supreme  Ot.^  1799,  Brazier  o. 
Wynkoop,  8  Johnt.  Oat.,  2  ed.,  440. 

182.  Wlwra  one  oontraots  to  pay  aU 
daiiiiB  against  certain  real  property,  it  is  not 
neoenaiy  for  the  other  party  to  prove  that  a 
jadgment)  which  is  a  lien  upon  tiie  premises, 
httbeen  enfortsed,  or  that  he  has  been  evicted. 
The  fact  of  non-payment  of  the  judgment 
imonnts  to  a  breach ;  and  the  rule  of  dam- 
figeB,  Qpon  a  breach,  is  the  amount  of  the 
judgment  with  interest.  [17  Johns.,  289, 479 ; 
7  Wend.,  499.]  Supreme  Ot,^  1866,  Oady  v. 
AOett,  22  Barb.,  888. 

163L  Bzohange.  In  an  action  for  breach 
of  a  oontraot  to  exchange  parcels  of  land,  if  it 
u  proved  that  the  premises  to  be  conveyed 
bj  the  plaintiff  were  of  less  value  than  those 
to  be  conveyed  to  him  by  the  defendant,  the 
^ifierence,  together  with  the  expense  of  ex- 
uoioing  the  title,  is  the  true  measure  oiT  dam- 
»g«s.  2r.  F.  Superior  Ct,,  1868,  Fagen  «.  Davi- 
>Qn,22)iMr,  168. 

161  apeoifio  perfofrmanoe.  Where  a  pur- 
chaser recoTers  damages,  in  lieu  of  specific 
performance,  he  should  be  allowed  only  the 
^ae  of  the  premises  with  his  improvements, 
it  the  time  of  filing  his  bill,  after  deducting 
the  unpaid  purchase-money  and  interest  t6 
that  time,  according  to  the  agreement,  to- 
gether with  interest  on  the  balance.  Chan- 
<^,  1846,  Boyd  e.  Yanderkemp,  1  Barb.  Oh.^ 
278. 

168.  In  an  action  for  specific  performance 
of  defendant's  agreement  to  transfer  to  the 
plaintiff  the  unexpired  term  of  a  lease,  com- 
VoL.  n.— 21 


pensation  should  be  made  to  the  plaintiff  for 
the  depreciation  in  the  value  of  the  term,  by 
reason  of  the  lapse  of  time  during  the  litiga- 
tion. '  The  amount  to  be  allowed  to  him  is  to 
be  a^jtisted  upon  the  basis  of  placing  him  in 
the  same  position  as  if  the  contract  had  been 
executed  according  to  its  terms,  the  premises 
continuing  unchanged,  though  preserved  in 
their  then  existing  state  of  repair.  He  should 
be  allowed  a  full  anntuil  rent  of  the  premises, 
deducting,  however,  all  legal  outgoings^  such 
as  taxes  and  ground-rent ;  and  should,  also,  be 
allowed  a  sum  for  the  wear  and  tear  of  the 
buildings,  unless  properly  kept  up  by  the 
vendor.  K.  T.  Superior  Ot.^  1867,  Radford  t. 
Wilson,  2  BomD,y  287. 

166.  But  he  is  not  entitled  to  allowance  for 
having  been  prevented  from  aiaking  improve- 
ments,   lb, 

167.  The  rules  in  respect  to  the  adjustment 
of  interest,  of  compensation  for  delay,  &c.,  in 
such  cases,  discussed.    lb. 

2.  For  Wrong: 
A.  In  General. 

168.  CSdmlnal  oonviotlon.  In  an  action 
for  an  assault,  the  fact  that  the  defendant  has 
been  convicted  criminally  and  fined  for  the 
same  assault,  does  not  render  it  improper  for 
the  jury  to  give  exemplary  damages.  Supremo 
Ct.,  1844,  Oook  9.  Ellis,  6  EiU,  466. 

169.  Defendant's  wealth.  In  an  action  for 
an  ii^jury  sustained  by  pluntiff  by  defendant's 
unlawftd  acts, — e.  ^.,  in  keeping  gunpowder  in 
a  large  quantity,  which  exploded, — ^Uie  wealth 
of  defendant  is  not  to  be  considered  on  the 
question  of  damages.  Supreme  Ot.^  1844,  My- 
ers e.  Malcolm,  6  HiU^  292. 

170.  Remote  oonaeq[iienoee.  Ton^intain 
a  claim  for  special  damages,  they  must  be  the 
legal  and  natural  consequences  arising  from 
the  tort,  and  not  from  the  wrongful  act  of 
a  third  party  remotely  induced  thereby.  [1 
bhitt.  PL,  896;  1  Saund.  PI.  &  Ev.,  844;  2 
Bos.  ^  P.,  284 ;  8  East,  1,  8, 4.]  Supreme  Ct,^ 
1844,  Orain  o.  Petrie,  6  Bill,  622. 

171.  In  an  action  against  defendant  for 
fraudulently  selling  diseased  sheep  to  the 
plaintiff — ffeld,  that  he  was  not  liable  for 
the  damages  sustained  by  the  plaiutiff,  by 
reason  of  a  third  person's  reftising,  in  conse- 
quence of  a  rumor  of  such  sales,  to  fulfil  an 
agreement  to  buy  mutton  of  plaintifi^  nor  foi 
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diimAges  in  oonsoqaenoe  of  a  loes  of  oastom 
springing  from  snch  report    lb. 

17Z  An  agent  who  cotidnots  a  distress  ir- 
regularlj,  is  liable  at  most  for  nominal  dam- 
ages. The  remedy  is  against  his  principaL 
Supreme  Ot.^  1846,  Bntts  t.  Edwards,  2  Den^ 
164. 

173.  The  refoaal  of  a  sohool-distziot  U- 
braxian  to  allow  plaintiff  to  take  ont  hooka, 
— ffeld^  no  caase  of  action,  the  damages  being 
too  contingent  and  indefinite.  Kennedy  o. 
Bay,  22  Barh,  511. 

174.  In  cases  of  tort  and  breaohae  of 
tnurt;  as  distinguished  from  breaches  of  con- 
tract, the  ixijnred  party  should  be  completely 
indemnified,  and  the  wrongdoer  must  answM* 
for  all  the  conseqaential  damages  resulting 
from  the  fraud.  [1  Eiaimes*  £q.,  97 ;  1  Dom., 
b.  8,  tit.  5,  §  2,  No.  8,  407;  8  Burr.,  1868 ;  2 
Blaokst,  902;  1  Atk.,  429.]  Thus,  where  a 
trustee  has  sold  land  contrary  to  his  duty,  he 
18  answerable  for  its  value  at  the  time,  not  of 
the  sale,  but  of  the  filing  of  the  bill.  Where 
he  has  so  sold  stocks  he  must  replace  them, 
or  must  pay  the  produce  of  them,  with  the 
highest  interest,  at  the  election  of  the  eeetui 
que  trust.  Chancery^  181 Q,  Hart «.  Ten  £yck, 
2  Johne.  Oh.,  62. 

175.  Several  tortik  In  an  action  for  a  tort, 
upon  the  question  of  malice  and  damages,  the 
jury  oiUinot  take  into  consideration  evidence 
establishiug  the  eommission  of  another  toFt, 
which  is  a  separate  cause  of  action,  JST.  F. 
Superior  Ot.,  1851,  Carpenter  e.  Sheldon,  5 
Sandf.,  77. 

176b  Statute  aotions.  A  statute  giving 
treble  damages  is  to  be  construed  strictly,  and 
the  aotion  must  be  brought  in  the  names  of 
the  parties  to  whom  the  statute  gives  it,  or 
treble  damages  cannot  be  recovered.  Supreme 
Ot,y  iftll,  Kewcomb  v.  Butterfield,  8  Johns., 
842. 

177.  Mode  of  ascertaining  and  trebling  dam- 
ages under  the  statute,  stated.    lb. 

17&  Under  the  act  making  the  stockholders 
in  navigation  companies  severally  liable  for 
debts  of  the  oorporatioUf  the  remedy  is  not 
against  such  stockholders,  only,  as  have  not 
paid  for  their  stock,  but  it  is  agahist  ^^  stock- 
holders,^' without  any  such  restriotiona.  The 
stock  held  gives  the  measure  of  the  recovery ; 
not  the  amount  of  stock  not  paid  for.  Supreme 
Ot.,  1867,  Abbott  e.  Aspinwall,  26  J%ir5.,  202. 

179.  Deoeit— Vendor  and  pwrcbaaer.    In 


an  action  for  deceit  against  one  who  indaoee 
another  to  purchase  or  lease  real  property 
by  fraudulent  representations,  the  measure  of 
damages  is  the  sum  which  the  purchaser  or 
lessee,  acting  in  good  faith,  is  obliged  to  pay 
to  a  third  person,  to  obtain  what  the  deed  or 
lease  would  have  given  him  if  the  representa- 
tion had  been  true.  Ct.  qf  Appeals,  1848, 
Whitney  e.  Allaire,  1  N.  7.  (1  CovmU),  805; 
affirming  S.  0.,  4  Den.,  554. 

180.  —  sales.  Plaintiff  was  induced  to  buy 
a  horse  by  the  false  representation  that  it  was 
gentie,  and  was  run  away  with  in  attempting 
to  drive  it,  and  broke  his  leg  in  leaping  to  the 
ground. 

Held,  in  an  action  for  the  deceit,  that  the 
rule  of  damages  should  be  extended  to  em- 
brace all  the  injury  which  naturally  flowed 
from  the  wrong;*  and  that  it  was  for  the  jury 
to  say  whether  the  damage  to  the  vehicle  and 
to  his  person  should  not  be  included  in  plain- 
tiff's recovery.  Supreme  Ct.,  1864^  Sharon  o. 
Mosher,  17  Barb.,  618. 

Idl.  Se^eriog.  When  several  persons  are 
united  as  defendants  in  an  aotion  for  a  wrong, 
and  it  is  alleged  and  proved  that  all  jointiy  did 
the  wrong  compkined  of^  the  damages  cannot 
be  severed,  so  as  to  be  apportioned  according 
to  their  respective  degrees  of  guilt;  but  the 
plaintiff  is  entitied  to  a  judgment  against  all, 
for  the  amount  of  damage  which  he  proves  he 
has  sustained.  [6  Oow.,  818;  8  Id.,  111.]  J^. 
F.  Superior  Ct.,  1859,  O'Shea  v.  Kirker,  4 
Boew^  120;  S.  0.,  8  Abbotts' Jh*.,  69;  and  see 
Beal  f>.  Finch,  11  IT.  7.  (1  Kern.),  128;  S.  C, 
9  How.  Fr.,  885. 

182.  Joint-tenants.  Where  the  defendant 
in  an  action  sounding  in  tort,  brought  by 
one  or  more  of  several  joifU-tenants,  pemaits 
the  phuntiff  to  sue  al<me,  by  failing  to  plead 
the  joint-tenancy  in  abatement,  the  recovery 
should  be  for  the  damages  sustained  by  M  the 
joint-tenants.  The  defendant  is  not  entitled, 
in  an  aotion  by  one  of  several  ^'^n^tenants, — 
e.  g.,  partners,— after  neglecting  to  avail  him- 
self of  the  objection  by  plea  in  abat^nent,  to 
give  it  in  evidence  to  reduce  the  damages,  al- 
though he  is  entitied  to  do  this  in  an  action  by 
one  of  several  tencmts  in  commcn.  Ct,  qf  Ap- 
peaU,  1855,  Zabriskie  e.  Smitii,  18  H.  F.  (3 
Kern.),  822. 

B.  Conversion. 

183.  In  general  The  value  of  a  chattel  at 
the  time  of  its  conversion  is  not  always  tha 
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nle  of  damages  in  trover ;  for  where  its  valae 
is  DDoertuD,  or  flaotuatiDg,  the  plaintiff  may 
reoover  the  price  of  it  at  the  time  he  calls  upon 
the  defeodant  to  restore  it.  Sfuprmie  Ct,y  1790, 
Cortelyoa  «.  LaDsing,*  2  Oai,  Oa$.y  200. 

ISC  The  measQre  of  damages  in  trover  for 
s  coQTersioii,  is  the  value  of  the  goods  at  the 
|dace  and  time  of  conversion.  Supreme  Ct.^ 
1817,  Kennedy  «.  Strong,  14.John»,^  128;  S. 
P^  1842,  Smith  o.  Griffith,  8  HiU,  838. 

185.  In  an  action  of  trover,  for  capture,  on 
the  high  seas,  of  a  cargo  boond  to  New  York, 
i  recovery  for  the  value  of  the  cargo,  at  the 
time  and  place  of  capture,  at  Hew  York  prices, 
vith  interest,  deducting  a  reasonable  pVemium 
of  ijtfiiranoe  firom  the  place  of  capture  to  New 
Tork,— such  part  of  the  cargo,  or  of  the  avails 
tbereof^  as  bad  been  restored,  being  allowed 
in  mitigation  of  damages, — sustained.  Hallett 
«.  Novlon,t  14  Johne.^  27$. 

IML  The  plaintiff  having  hired  his  horse  %o 
iDother,  the  defendant  took  it  wrongfully  from 
tbe  htilee^s  possession,  and  used  it,  in  conse- 
foeooe  of  which  the  pl^ntifT,  supposing  the 
Uilee  had  absconded,  went  in  pursuit  of  his 
property.  Heldy  that  he  could  recover  frdm 
defendant  for  his  time  and  expenses,  if  he 
daimed  them  in  his  declaration.  [1  Ohitt., 
SS8;  1  Saund.  PL  &  £v.,  186.]  Supreme  Gt,, 
1888,  BenneU  v.  Lockwood,  20  Wend.^  228 ; 
and  see  ICller  v.  Garling,  12  Bow.  Pr.,  208. 

187.  Ordinarily,  where  defendant  has  judg- 
ment of  return  in  replevin,  as  in  trespass  or 
troTcr,  the  damages  for  detention  is  the  inter- 
flrt  on  the  value  of  the  goods  when  taken, 
from  the  time  of  taking.  Supreme  Ot^  1889, 
Brizaee  «.  ICaybee,  21  Fmi.,  144. 

1B&  That  in  an  action  for  wrongful  con- 
Tetnon  of  personal  property,  the  measure  of 
damages  is  the  value  at  any  time  between  the 
eonrernon  and  the  day  of  trial.  Commercial 
Bank  of  Bnffido  «.  Eortright,  22  Wend.^  848, 

m. 

188.  In  an  action  for  conversion,  interest  is 
no  more  in  the  discretion  of  the  jury  than  the 
Talne.  Interest  is  to  be  allowed  from  the 
time  of  conversion,  as  a  legal  right  [Sedgw. 
on  D.,  491;  2  Kern.,  40.]  Ot.qf  Appeals,  1869, 
Andrews  v.  Dnrant,  18  IT.  T.  (4  Smith),  496. 

*8m  this  ease  mentioBad  ameng  C^em  QuncnsD, 
AmU,  toL  i.,  pu  xxzv. 

t  Savaned,  on  the  gronnd  that  no  aotion  at  com- 
mon law  Uaa  in  aofih  oaaa.    8.  C,  19  Johiu.,  887. 


190.  In  an  action  which  is  brought  without 
unreasonable  delay,  to  recover  damages  for  a 
conversion,  the  rule  of  damages  is,  the  highest 
value  of  the  property  at  any  time  between  the 
act  of  conversion  and  the  day  of  trial  [22 
Wend.,  866;  8  Cow.,  82;  7  Id.,  681.]  Su- 
prems  Ct.,  1867,  Wilson  «.  Mathews,  24  Barb., 
296. 

191.  In  an  action  for  wrongfully  taking  per- 
sonal  property,  plaintiff  is  not  limited  to  re- 
covering the  price  he  paid  for  the  goods ;  the 
rule  of- damages  is  the  market- value  of  the 
property  when  wrongfully  taken.  N,  F.  Su- 
perior  Ot.,  1866,  King  «.  Orser,  4  Duer,  481. 

192.  The  rule  of  damages  in  trover,  is  the 
value  of  the  article  at  the  time  of  conversion. 
Supreme  Ot.,  If,  P.,  1818,  Baldwin  v.  Harvey, 
Anth.  IT.  P.,  214. 

.  193.  The  amount  received  on  a  sheriff's 
sale  of  property,  under  execution  against  a 
judgment-debtor,  is  not  a  proper  standard  of 
the  value  of  the  property,  in  an  aotion  by  the 
true  owner  for  trespass  in  taking  the  same. 
A  trespasser  is  bound  to  pay  the  full  value. 
K  F.  Com.  PI,  1868,  Pozzoni  e.  Henderson, 
2  E.  D,  Smith,  146. 

194.  If  the  seller  brings  trover  to  recover, 
in  disaffirmance  of  the  sale,  on  a  condition 
broken  by  tbe  buyer,  the  price  fixed  at  the 
sale  is  not  conclusive ;  but  defendant  may  re- 
duce the  recovery  by  clear  proof  that  the  ac- 
tual value  was  less.  Supreme  PC,  1841,  Ste- 
vens «.  Low,  2  Bill,  182. 

195.  Id  an  action  by  factors  to  recover  poe- 
session  of  goods  consigned  to  them  (2  2209. 
Stat.,  4  ed.,  184),  the  plaintiff  are  not  re- 
stricted, in  respect  to  the  amount  of  damages, 
to  their  advances  and  interest  thereon,  but 
may  recover  the  value  when  a  return  cannot 
be  bad.  Supreme  Ct.,  1868,  Dows  e.  Bush, 
28  Barb.,  167. 

196.  In  trover,  value  of  foreign  goods, 
measured  by  custom-house  appraisal  here. 
Gaffe  V.  Bertrand,  Bew.  App.  Gas.,  224. 

197.  Coats  of  suit.  In  an  action  for  a  con- 
version, the  plaintiff  cannot  recover,  as  special 
damages,  the  costs  and  expenses  of  an  unsuc- 
cessful suit  against  a  person  to  whom  the 
defendant  had  delivered  the  property,  where 
the  suit  was  not  prosecuted  at  the  request  of 
the  defendant,  or  for  his  benefit.  Supreme 
Gt.,  1867,  Wilson  e.  Mathews,  24  Barb.,  296. 

190.  Bnbanoed  iralne.  If  one  tortiously 
take  timber,  he  is  responsible,  in  trover,  for 
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the  value  of  the  boards  into  which  he  con- 
yerts  it,  and  interest  thereon.  The  part^ 
whose  property  is  tortioQslj  taken  is  entitled 
to  the  enhanced  yalne  till  it  has  been  so 
changed  as  to  alter  the  title.  Supreme  Cty 
1882,  Baker  «.  Wheeler,  8  Wend.^  606;  and 
see  Brown  «.  Sax,  7  Cova.^  96. 

199.  In  an  action  for  logs,  which  have  been 
converted  into  Inmber  and  sold  at  a  distant 
market,  the  valne  may  be  reached  by  dSdact- 
ing  the  cost  of  manufacture  and  transporta- 
tion from  the  market-value.  Supreme  Gt.y 
1889,  Brizsee  «.  Maybee,  21  Wend,,  144. 

200.  Where  goods  have  been  improved  or 
their  value  enhanced  by  the  wrongdoer, — 
e,  ^.,  by  paying  duties,  Ac,  after  refusal  to  de- 
liver,— and  are  converted  to  his  own  use, 
plaintiff  may  recover  the  enhanced  value.  [6 
Johns.,  168 ;  10  Id.,  287 ;  7  Oow.,  96 ;  8  Wend., 
606.]  N.  Y.  Cam.  PI,,  1860,  Walther  «.  Wet- 
more,  1  E.  D,  Smith,  7. 

201.  Where  trees  are  taken  wrongfully  and 
manufactured  into  shingles,  the  owner  may 
recover  of  the  wrongdoer  the  enhanced  value 
of  the  timber  aa  made  into  shingles.  [7  Oow., 
96;  8  Oomst,  879;  6  Johns.,  848;  10  Id., 
287;  8  Wend.,  608;  6  Johns.,  16a]  Supreme 
Ct,  1866,  Rice  «.  Uollenbeck,  19  B(vrl.,  664. 

202.  O.  agreed  to  tan  a  quantity  of  hides 
to  be  furnished  by  H.  and  E.,  and  return  the 
leather  to  th^m.  H.  and  E.  were  to  furnish 
the  hides  on  a  oommisMon  for  buying  and 
commission  and  guaranty  for  selling  the  leath- 
er, and  the  hides  were  to  be  insured  and 
charged  to  O.,  and  when  the  leather  was  sold, 
the  net  proceeds,  after  deducting  costs,  expen- 
ses, commissions,  insurance,  interest,  &c,  was 
to  be  the  profit  and  loss  to  accrue  to  O.  for 
taniujjg. 

Held,  that  this  was  not  a  sale  to  O.,  but  a 
bailment,  and  that  in  an  action  by  H.  and  E.  for 
their  conversion,  the  proper  measure  of  dam- 
ages was  the  value  of  plaintiff's  interest  in 
the  hides,  and  not  the  enhanced  value  thereof 
when  manufactured  into  leather.  The  plain- 
tiffs were  therefore  allowed  to  recover  the 
money  paid  by  them^  and  the  commissions  for 
buying,  the  expenses,  interest,  and  the  commis- 
sions upon  the  value  of  the  leather  when  ready 
for  the  market  Supreme  Ot.,  1866,  Hyde  «. 
Gookson,  21  Barb,,  92. 

203.  Plaintiff  put  certain  machinery  into 
defendant's  boat,  under  a  special  contract; 

.  but  before  the  work  was  completed  the  defen- 


dant removed  the  boat  and  refused  to  pay  for 
the  machinery  or  secure  the  price  according 
to  the  contract 

Held,  in  an  action  to  recover-  possesion  of 
the  machinery,  that  in  estimating  the  dam- 
ages which  the  plaintiff  had  sustained,  the 
'jury  were  to  be  governed  by  the  value  of  the 
machinery  as  established  by  the  parties  in 
their  contract,  so  far  as  it  could  be  applied, 
not  the  value  of  such  machinery  apart  from 
the  boat;  and  that  defendant  could  not  re- 
duce the  damages  by  showing  defects  which 
his  removal  of  the  boat  prevented  plaintiff 
from  remedying.  [JO  AdoL  h  E.,  K  8.,  101.] 
Supreme,  Gt,  1866,  Kidd  «.  Belden,  19  Barb., 
266. 

204.  Converalon  of  stock.  The  measure 
of  damages  for  not  returning  borrowed  stocks 
at  the  time  agreed,  is  the  price  of  the  stock  in 
the  market  at  the  time  when  it  should  have 
been  returned.  A.  V,  Ohan.  Ot,  1845,  Day 
«.  Perkins,  2  Sandf.  Ch,,  859. 

205.  Whether  the  owner  is  not  entitled  to 
the  highest  price  intermediate  that  time  and 
the  s^iit, — Query  f    Id,,  866,  note. 

2(06.  Where  the  pledgee  of  stock  wrongful- 
ly sold  it,  and  when  the  pledgor  offered  to 
pay  the  debt  and  requested  a  return,  he  was 
put  off  from  time  to  time,  by  the  pledgee^ 
with  promises  to  replace  the  stock,  and  in  the 
mean  time  it  rose  in  value.  Held,  in  an  ac- 
tion for  wrongfully  selling  the  stock,  that  the 
pledgor  might  recover  the  enhanced  valne. 
Ot.  qf  Appeals,  1849,  Wilson  «.  Little,  2  K  T. 
(2  Oomst),  448;  affirming  S.  0.,  1  San^^ 
861. 

207.  In  an  action  against  a  corporation  for 
a  eofwernon  of  plaintiff's  stock,  by  refusing  to 
issue  or  transfer  it,  the  measure  of  damages  is 
not  the  subscription-money,  with  interest,  but 
the  value  of  the  stock,  or  its  highest  price 
in  market,  at  any  time  after  the  demand  and 
refusal  to  permit  a  transfer  and  issue  a  scrip 
to  the  owner.  [20  Wend.,  91 ;  Doug.,  528.] 
Supreme  Ot,  1867,  Arnold  «.  Suffolk  Bank,  27 
Barb,,  424. 

208.  —  of  bond.  The  assignee  of  a  bond, 
conditioned  for  the  conveyance  of  a  lot  of 
land  by  the  obligor  to  the  obligee  and  his  as- 
signs, may  have  trover  for  a  conversion  of  the 
bond,  and  if  he  has  done  every  thing  on  his 
part  to  entitle  &im  to  a  conveyance,  the  valne 
of  the  land  to  be  conveyed  will  be  the  measure 
of  damages  which  he  is  entitled  to  recover  in 
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nch  acdoQ.    Supr&ms  Ot.^  1815,  Clowes  «. 
Iflwlej,  12  /^Ant.,  484. 

209.  —  of  note.  The  amount  dne  upon  a 
note  is  the  measure  of  damages  for  its  conver- 
son,  imless  payment,  the  insolvency  of  the 
Bttker,  or  some  fact  to  invalidate  it,  be  shown. 
Sfifftme  Ot,y  1828,  Ingalls  «.  Lord,  1  0<w,^ 

210.  In  an  action  for  the  conversion  of  a 
promisBory  note  made  by  the  plaintiff,  where- 
by it  has  been  negotiated  to  a  hana-Jide  hold- 
er, 80  that  the  plaintiff  has  become  liable  on 
it,  the  measure  of  damages  is  the  amount  of 
the  note.  Ot,  of  AppedU^  1855,  Decker  «. 
Mathews,  12  K.  Y.  (2  Kern.),  818 ;  affirming 
&0^6iSbn4/:,489. 

21L  A  constable  suing  for  property  levied 
iqwn  by  him  and  removed  by  defendants,  can 
Reaver  only  the  amount  of  tiie  execution,  and 
not  the  value  of  the  property.  Supreme  Ot.^ 
1888,  Spoor  v.  Holland,  8  Wend.,  445. 

212.  After  oonverBlon,  the  restoration  or 
noovery  of  the  property,  goes  only  in  milaga- 
tioo  of  the  damages.  [6  Bac.  Abr.,  678 ;  12 
Mod.,  212;  Bull.  N.  P.,  46;  10  Johns.,  176.] 
SvfrefM  CL,  1826,  Reynolds  v,  Shuler,  5 
Cbip.,828. 

213.  Alter  a  conversion,  if  the  defendant 
retorns  the  goods  to  the  plaintiff 's  premises, 
and  he  refuses  to  accept  them,  their  being 
afterwards  taken  on  a  just  judgment  of  the 
defendant  against  the  plaintiff,  is  no  mitiga- 
tion. Supreme  Ct.,  1887,  Hanmer  v,  Wilsey,* 
17  Wend.,  91. 

214.  Where  a  party  acquires  a  complete 
light  of  action  for  a  conversion,  a  subsequent 
sale  of  the  property,  on  an  execution  against 
the  plaintiff  in  favor  of  the  wrongdoer,  will 
not  bar  the  action,  nor  reduce  the  damages  to 
a  nominal  sum.  [17  Wend.,  91.]  Supreme 
OLy  1889,  Otis  9.  Jones,  21  Wend.,  894. 

215.  But  when,  after  conversion,  the  prop- 
erty is  applied  to  the  owner's  use  by  a  third 
party  and  the  operation  of  law,  this  is  to  be 
taken  into  account  in  estimating  the  plaintiff  ^s 
daauigeB.  Thns,  where  A.  took  B.'s  property 
under  an  honest  belief  that  he  had  a  title  to 
it,  and  it  was  distrained  by  B.'s  landlord,  and 

*  The  opinion  ezpreased  in  this  case,  that  the  suit 
WIS  to  be  deemed  as  having  been  oommenoed  before 
the  rttiini  of  the  gooda,  was  withdrawn  in  Johnaon 
e.  Gomatoek,  6  MUl^  10;  and  aee  Otia  «.  Jonea, 
where  thia  queation,  whether  anit  had  been  bronght, 
was  ««id  to  be  immaterial. 


applied  to  B.'s  rent,  before  B.  brought  suit; — 
Eeld,  that  such  application  went  in  reduction 
of  damages.  Supreme  Ot,  1840,  Higgins  o. 
Whitney,  24  Wend.,  879,  Followed,  1842, 
SEerry  «.  Schuyler,  2  mil,  204. 

216.  After  a  wrongful  distress,  the  act  of 
the  owner  in  opening  the  boxes  containing 
the  goods,  in  order  to  have  them  appraised,  is 
not  matter,  in  mitigation.  Suprems  Ct.,  1840, 
Connah  «.  Hale,  28  Wend.,  462. 

217.  Although,  pending  an  action  of  trover, 
defendant  tenders  certain  of  the  articles  to 
plaintiff  and  he  refuses  'to  receive  them,  the 
court  wi^l  not  order  such  articles  to  be  struck 
out  of  the  declaration ;  for  plaintiff  may  claim 
damages  for  the  deterioration  of  them,  ^^ti- 
prente  Ct.,  1806,  Shotwell  a.  Wendover,  1 
Johns.,  65. 

218.  When  property,  unlawfully  taken,  is 
afterwards  returned  to  the  owner,  before  suit 
brought,  and  is  accepted  by  him,  the  return 
and  acceptance  should  be  considered  in  miti- 
gation of  damages.  In  such  case,  judgment 
for  the  whole  value  of  the  property  taken  is 
erroneous.  [17  Wend.,  91;  11  Johns.,  175; 
10  Mass.,  128.]  N.  7.  CimkFl,  1856,  Hib- 
bard  «.  Stewart,  1  ffilt,  207. 

G.  Negligence. 

219.  Canler.  In  an  action  on  the  case 
against  carriers  for  injury  to  mulberry-trees 
sent  by  them,  evidence  that  such  troes,  subse- 
quent  to  the  injury,  were  ascertained  to  be 
of  trifling  value,  compared  with  the  market- 
price, — that  the  plaintiff  had  intended  to  plant 
a  nursery  with  them, — and  that  they  were  of 
no  value  in  the  market  the  next  year, — Held, 
inadmissible.  Supreme  Ct.,  1842,  Smith  9. 
Griffith,  8  Hill,  888. 

220.  CoUision.  In  an  action  for  a  collision 
between  vessels,  the  plaintiff  cannot  recover 
the  probable  profits  of  the  intended  trips  of 
his  vessel  [18  Wend.,  601 ;  4  Sandf.,  514.] 
K  T.  Com,  PI.,  1854,  Hunt  e.  Hoboken  Land 
Co.,  8  E.  D.  Smith,  144. 

As  to  the  measure  of  a  recovery  in  an  action 
under  the  statute,  for  causing  Death  of  a  per- 
son, see  Death. 

D.  Trespasses. 

221.  Illegal  taanudes.  Where  a  person's 
property  is  illegally  sold  for  a  tax,  if  it  Is 
bought  in  for  his  benefit  at  the  sale,  the  meas- 
ure of  damages,  in  his  action  against  the  offi« 


826 


DAMAGEa 


;-»« 


oers  who  sold  it,  is  the  amount  of  the  bid,  and 
interest,  and  not  the  value  of  the  property. 
Supreme  Gt.^  1882,  Baker  «.  Freeman,  9 
Wend,,  86. 

222.  The  rule  is  the  same  where  the  prop- 
erty sold  for  more  than  the  tax;  for  after  such 
recovery  plaintiff  cannot  sue  again  for  the  sur- 
plus. Supreme  Ot.,  1887,  Olark  «.  Hallook,  lis 
Wend,,  607. 

228.  Ii^uries  to  peraonal  yiopeity.  In 
an  action  for  beating  plaintiff's  horse  to  death, 
the  jury  may  give  smart-money  for  the  ornel- 
ty.  Supreme  Ot,  1617,  Wort  «.  Jenkins,  14 
Johns.,  852. 

284.  In  trespass  against  a  justice  of  the 
peace,  for  issuing  an  attachment  against  the 
property  of  the  plaintifT,  as  aa  absent  or  ab- 
sconding debtor,  without  legal  proof  of  the 
&ct  of  concealment,  although  the  restoration 
of  the  properly  to  the  plaintiff  before  suit, 
cannot  be  pleaded,  it  is  admissible  as  evidence 
in  mitigation  of  damages.  Supreme  Ot.^  1814, 
Yosburgh  «.  Welch,  11  JoTms.,  175. 

225.  The  plaintiff  in  an  execution  cannot 
recover  against  one  who  meddles  with  the 
property  levied  qp,  except  for  damage  neces- 
sarily resulting  from  the  taking.  If  sufficient 
property  be  left  with  the  officer  to  satisfy  the 
execution,  plaintiff  has  not  suffered  damage. 
Supreme  Ct.,  1848,  Mar^  «.  White,  8  Barb., 
518. 

226.  The  maker  <^  a  note,  which  was  left  in 
4he  hands  of  an  attorney  to  be  collected  from 
him,  tortiously  took  the  note  away  from  *the 
attorney's  office.  Heid^  that  the  attorney^  in 
an  action  against  him  for  the  tre^ass,  could 
not  recover,  as  special  damages,  the  costs, 
whether  incurred  or  prospective,  of  a  suit  for 
its  collection.  Supreme  GL,  1847,  Dumont  9. 
Smith,  4  J>en.,  819. 

227.  Apart  from  questions  of  vindietive 
damages,  the  rule  of  damages  in  all  cases 
where  personal  property,  of  a  simply  commer- 
cial value,  has  been  wrongfully  taken  or  de- 
tained, whether  by  force,  by  fraud,  or  by  pro- 
cess of  law,  is,  to  add  to  the  value  of  the  prop- 
erty at  the  time  when  the  owner  is  dispos- 
sessed, the  damages  which  he  is  proved  to 
have  sustained  from  the  loss  of  possession. 
The  market-value  may  fairly  be  considered  as 
a  debt  then  due,  and  interest  must  be  added 
to  the  time  of  the  trial  or  judgment,  and  also 
such  damages  as  shall  cover,  not  only  every 
additional  loss  which  the  owner  has  sustained,* 


but  every  increase  of  value  which  the  wrong- 
doer has  obtained,  or  has  it  in  his  power  to 
obtain.  The  highest  price  for  which  the  prop- 
erty could  have  been  sold  at  any  time  after 
the  action  accrued,  and  down  to  the  time  of 
the  trial,  cannot  be  justly  considered  aa  the 
measure  of  damages,  unless  it  is  satisfactorily 
shown  that  a  higher  price  would  have  been 
obtained  by  the  owner  if  he  had  kept  the  pos- 
session, or  has  been  obtained  by  tiie  wrong- 
doer. K  Y.  Superior  C7t,  1850,  Buydam  «. 
Jenkins,  8  Sancif^  614^ 

228.  The  measure  of  damages  in  an  action 
of  trespass  for  taking  personal  property,  Is  tlie 
actnal  cash  marketrvalue  of  the  property  at 
the  time  of  the  taking ;  to  which  interest  msf 
generally  be  added.  Supreme  Ot^  1858,  Oamp- 
bell  e.  Woodworth,*  26  Barb.^  648. 

229.  'WbAra  dafendanta  rooov«r  ia  re- 
plevin, if  the  suit  was  vexatious  and  oaosea 
loss  to  deSmdants,  the  jury  may  give  danii^gnn 
accordingly.  Supreme  Ct,  1888^  Gable  e. 
Dakin,  20  Wend,,  172. 

230.  It  eeeme,  they  might  give  snoMit-money. 
lb.     And  see  Briasee  «.  Maybee,  21  Id.,  144. 

231.  But  special  damages  for  interruptioii 
to  defendant's  business,  cannot  be  aUowed,  in 
the  absence  of  fraud  on  the  part  of  the  plain- 
tiff. Supreme  CU^  1889,  Briasee  e.  Maybee^ 
21  Wend.,  144. 

232.  Retaking  goods  add.  Whrae  the 
seller,  claiming  to  rescind  the  Ale,  took  awapy 
the  goods  he  had  sold,  and  with  his  servants 
committed  a  trespass  in  so  doing, — HM,  that 
the  jury  should  not  be  instructed  that  they 
might  give  vindictive  damages.  If  a  trespass 
is  wilful  or  malicious,  vindictive  damages 
should  be  given ;  but  if  committed  under  aa 
honest  mistake,  without  intent  to  iigure,  only 
actual  damages  can  be  recovered;  though  these 
should  include  peoaniary  loss,  pain,  insult,  and 
inconvemence.  K.  T.  Gem.  PI.,  1851,  Ives  e. 
Humphreys,  1  B.  B.  SmUh,  196. 

233.  ^espass  on  real  property.  Where 
an  entry  is  followed  by  an  ouster,  the  party 
can  recover  damages  in  trespass  only  for  the 
mere  trespass  or  entry;  unless  he  makes  a  re- 
entry, and  lays  his  action  with  a  eenHnmmndOy 
in  which  case  he  may  recover  his  damages  for 
the  mesne  profits,  or  subsequent  acts,  as  well 


•  Sevensd,  90  IT.  T.,  499,  on  the  gioond  thai  evi- 
denoB  to  show  for  what  8am  the  goods  wero  Mtoally 
sold  by  ddfendADt  by  auction,  should  be  admitted. 
Compare  Woo<lham  v.  Qeifttoii,  1  Jo/wt.,  Ui. 
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as  for  tb«  tre^ass.  Stipreme  (X^  IdOO,  Oaee 
f.  Oieplieid,  2/«AfU.  Cku^  27. 

234.  Where  a  troBpass  on  a  man's  residence 
has  beoi  oommitted,  the  jorj  may  give  more 
damages  than  the  mere  interest  on  the  yalne 
of  property  taken.  IT.  TJOom,  PI,  1848,  Gar^ 
riton  V.  Smith,  2  IT,  Y.  Leg.  (^.,  218. 

239.  IfaiBaBoa  In  an  action  on  the  case, 
for  a  naisanoei  plaintiiF  is  not  limited  to  dam- 
ages sQstained  within  six  years  prior  to  the 
eommenoeDNOit  of  hie  aetion,  if  the  statote  of 
fimitations  be  not  pleaded.  iS^praiM  (7S.,  1846, 
Waggoner  e.  Jermaine,  8  2>ifi.,  806. 

236L  Otartnutliig  liiJUta.  In  an  action  on 
tbe  eaae^  brought  by  a  tenant  agaiast  hie  land- 
lord lor  obetnilstiiig  the  tenant's  lights,  he  can 
raooTsr  only  for  damages  sustained  before  suit 
InoQI^t.  He  is  not  cstitled  to  inolnde  dam- 
ages for  tibe  mneacpirad  part  of  the  term; 
thoQi^  It  wonld  be  otherwise,  if  the  obstrac* 
tion  were  a  Tiolation  of  a  covenant,  and  the 
aetioa  were  bronght  on  the  covenant.  8i^ 
frme  GL,  1846,  Blont  e.  MoOormick,  8  Den., 

237.  -*-  miU.  In  an  action  to  recover  for 
eaoamg  water  to  flow  back  on  plaintiff's  saw- 
mill, though  the  plaintiff  can  recover  the  valne 
of  ^  use  of  tiie  mSl  during  the  time  he  was 
io  deprived  of  the  use  of  it,  and  the  amount 
which  it  was  permanentiy  diminished  in  value, 
in  consequence  of  the  erection  of  the  dam  [8 
Pick.,  866],  he  cannot  recover  a  consequen- 
tial loss  by  the  det^oration  of  the  saw-logs 
in  quality,  or  by  a  depression  in  the  market- 
price*  The  rule  excluding  allowance  of  con- 
tbgentand  increased  profits,  should  be  applied 
in  actions  for  tort,  in  the  absence  of  fraud  or 
gross  negligence,  as  well  as  in  actions  on  con* 
tract  Supreme  Ct.,  1851,  Walrath  e.  Bed- 
field,  11  Ba/rh.,  868. 

23a  In  such  action,  plaintifb  cannot  re- 
coTer  for  the  iqjury  to  their  timber,  by  reason 
of  behig  prevented  from  sawing  it,  without 
sbowing  that  they  had  no  opportunity  to  have 
it  sawed  elsewhere.    Ih, 

23A.  —  factory.  Plaintiff's  factory  was 
injured  by  the  acts  of  the  defendants  in  grad- 
ing a  street,  to  such  an  ezteift  that  he  was 
obliged  for  a  time  to  suspend  the  operations 
of  the  factory,  to  repair  it  HM,  that  the 
plaintiff  was  entitied  to  a  compensation  for 
tbe  loss  of  profits,  during  such  suspennon  of 
Ikia  Vuainees,  it  being  proved  that  the  sus- 
pcnaiett  was  a  necessary  consequence  of  the 


injuries  to  his  property  for  which  the  defend- 
ants were  liable,  and  that  the  profits  claimed 
would  certainly  have  been  realized.  N.  F. 
Superior  Ot.,  1864,  Lacour  e.  liayor,  dsc,  of 
K  Y.,  8  Duer,  406. 

a#a  •—  xle^t  of  way.  In  an  action  for 
obstructing  a  right  of  way,  plaintiff  is  not,  as 
matter  of  law,  cooflned  to  nominal  damages 
Supreme  Ot.,  1867,  Smiles  «.  Hastings,  24 
Barb.,  ilk. 

241.  —  atreeta.  '  In  an  action  for  damages 
for  causfaig  wireasonarble  and  unnecessary  ob*- 
structions  in  the  street,  whi<At  hindered  plain" 
tiff  in  his  business  as  the  keeper  of  a  refeotorf 
and  lodging-house,  and  diminished  his  custom, 
— ^loss  of  custom  and  of  profits  are  the  measure 
of  damages,  and  tiie  means  of  computing  the 
damages  are  properly  shown  by  proof  of  tSie 
actual  receipts  of  plahitiff's  hotd  for  a  year  of 
more  previous  to  the  obstructions,  the  aetuad 
daily  receipts  during  the  continuance  of  the 
obstructions,  and  the  actual  didly  recdpts  fbr 
some  months  after  the  obstructions  were  re- 
moved. [9  Wend.,  826;  18  Id.,  601;  4  8andf., 
014;  7  Hill,  71;  2  Bing.  K  0.,  281;  1  Ld. 
Raym.,  486;  8  Duer,  406.]  N.  F.  Superiet 
Ct.,  1867,  St.  John  e.  Mayor,  Ac.,  of  N.  T.,« 
6  Duer,  816;  S.  0.,  18  How.  Fr.,  627. 

242.  Waste.  In  an  action  under  the  Oode 
of  Procedure  to  recover  damages  for  waste, 
the  jury,  in  determining  the  amount  of  dam- 
ages, are  to  inquire  how  far  the  acts  of  the 
defendant  have  injured  the  plaintiff^s  estate 
and  inheritance.  And  in  doing  so,  they  are 
not  limited  to  the  value  or  market-price  of 
wood  and  timber  actually  cut  and  removed. 
They  should  also  consider  the  effect  which 
cutting  it  has  had  upon  the  place  alleged  to  be 
wasted.  [6  Barb.,  9.]  Supreme  Ot.,  1867, 
Harder  e.  Harder,  26  Barb.,  409. 

243.  A  tenant  for  a  tena  of  yeerB»  injured 
in  his  possession  by  excavations,  dto.,  made  in' 
a  wrongful  manner  by  the  owner  of  acyoining 
premises,  is  entitied  to  be  compensated  for  all 
the  injury  done  to  his  possession ;  and,  in  as* 
certaining  this,  the  expense  necessary  to  re- 
store the  building  to  a  state  such  as  would 
make  that  possession  as  beneficial  to  the  tenant 
as  it  was  before  the  trespass  was  committed, 
should  be  allowed.   But  such  allowance  should 


«  Explained  in  Walter  e.  Post  (6  Duer,  868 ;  8.  C, 
4  AhboU^  Pr.,  882),  as  taming  on  the  fiust  tiist  tbe 
aotlon  was  for  a  tort,  not  on  a  breach  of  oontrao^ 
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not  exceed  the  value  of  plaintifTs  term,  taking 
into  view  the  rent  reserved.  2f.  Y,  Superior 
Ot,,  1857,  Walter  «.  Post,  6  Dwr,  868 ;  8.  0., 
4  AlloM  Pr.^  882.  And  see  Goardier  f>.  Cor- 
mack,  2  R  R  Smith,  200. 

244.  But  where,  in  an  action  for  such  a 
trespass,  it  appears  that  by  the  terms  of  the 
tenancy  the  plaintiff  is  bound  to  make  repairs, 
and  to  restore  the  premises  to  the  landlord  at 
the  end  of  the  term  in  as  good  a  condition  as 
when  they  were  leased,  then  the  defendam  is 
bonnd  to  enable  the  plaintiff  to  pnt  the  buiK^> 
ing  in  as  good  a  condition  as  it  was  when  the 
trespass  was  committed.    lb. 

245.  In  what  oases  loss  of  expected  profits 
may  be  recovered  for,  in  snch  an  action.    lb. 

246^  Ovexflow.  In  an  action  bronght  to 
recover  damages  for  injuries  done  to  the  plain- 
tiff's house,  grounds,  fruit-trees,  &c.,  by  water 
alleged  to  have  been  turned  on  to  the  plain- 
tiff's land  by  the  defendants,  in  constructing  a 
railroad,  the  rule  of  damages  is  the  difference 
between  the  value  of  the  plaintiff's  premises 
before  the  iigury  happened,  and  the  value 
immediately  aiter  the  injury,  taking  into  ac- 
count only  the  damages  which  have  resulted 
from  the  defendant's  acts.  Supreme  Gt.,  1857, 
Ohase  «.  N.  T.  Central  R.  R.  Co.,  24  Ba/rb., 
278. 

247.  In  an  action  for  slander  of  tltie^  the 
jury  may  give  exemplary  damages.'*'  HT.  Y. 
Superior  Ot.y  1848,  Kendall  v.  Stone,  2  San^f., 
269. 

24a  Iz^juxiea  to  the  person.  In  an  action 
for  an  assault  and  battery,  if  it  appear  that  the 
defendant  acted  under  an  honest  belief  that  he 
was  in  immediate  danger  of  an  assault  from 
the  plaintiff  and  that  self-defence  required 
force  to  repel  such  assault, — ^that  belief,  if  in- 
duced by  the  conduct  of  the  plaintiff  at  the 
time,  but  not  otherwise,  should  relieve  the 
defendant  from  vindictive  or  exemplary  dam- 
ages ;  but  he  is  liable,  nevertheless,  to  compen- 
sate, not  only  pecuniary  iigury,  but  loss  of 
health,  bodily  suffering,  and  the  insult  2f. 
Y.  Cam.  PI,  1854,  Keyes  v.  Devlin,  8  E.  D. 
Smith,  618. 

249.  In  an  action  for  fialse  imprisonment, 
the  plaintiff  may  recover  damages  for  the  time 


*  The  case  was  reversed  oq  another  ground,  see 
8.  C,  6  iir.  r.  (1  SeUL),  14,  where  the  authoriUes  on 
this  point  are  coUeoted  by  counsel,  but  no  opinion 
^  eznressed  by  the  court. 


spent,  and  expenses  incurred  by  him,  in  pro- 
curing his  discharge  by  habeas  corpus,  though 
the  warrant  on  which  his  arrest  and  imprison- 
ment was  procured  by  the  defendant  was  void 
on  its  face.  To  exonerate  the  defendant  from 
liability  for  such  expenses,  the  habeas  corpus 
must  have  been  palpably  unnecessary.  Su^ 
preme  Ct.,  Sp.  T.,  1856,  Blythe  «.  Tompkins, 
^Abbotts'  Pr.,  468;  Circuit,  1856,  Williams 
«.  Garrett,  12  Ihu>.  Pr.,  466. 

250.  But  if  there  is  no  evidence  of  bad  faith 
in  the  prosecution,  vindictive  damages  should 
not  be  given.  Supreme  Ct,  Circuit,  1856, 
Williams  v.  Garrett,  12  How.  Pr.,  456. 

251.  Bodily  suffering.  In  an  action  for 
damages  for  injury  to  the  person  of  the  plain- 
tiff,— e.  g.,  an  injury  caused  by  a  railroad  col- 
lision,— the  bodily  pain  and  suffering  of  the 
plaintiff^  from  the  injuries,  are  proper  subjects 
of  compensation,  as  well  as  his  medical  ex- 
penses, and  the  direct  pecuniary  loss  from  be- 
ing deprived  of  the  use  of  his  limbs.  [2  Ghitt. 
PI,  648,  710,  711,  861;  2  Greenl.,  §  267;  2« 
Eng.  L.  k  Eq.,  482 ;  10  Id.,  487 ;  8.  C,  18  Adol. 
&  £.,  98 ;  22  Conn.,  290 ;  16  Id.,  225 ;  1  Gusli., 
451;  24  Wend.,  429;  28  Id.,  425;  10  Barb., 
621 ;  20  Id.,  282.]  Ct.  of  Appeals,  1857,  Ran- 
som t).  N.  Y.  k  Erie  R.  R.  Co.,  15  K.  Y. 
(1  Smith),  416;  1869,  Curtis  «.  Rochester  & 
Syracuse  R.  R.  Co.,  18  i^.  F.  (4  Smith),  534; 
affirming  S.  C,  20  Barb.,  282. 

252.  In  an  action  for  injuries  to  the  person, 
— e.  g.,  those  sustained  by  a  passenger  in  con- 
sequence of  the  negligent  running  of  their  cars 
by  a  railroad  company, — the  plaintiff  may  re- 
cover damages  for  his  pain  and  suffering,  not 
only  down  to  the  time  of  the  trial,  but  fritnre 
suffering,  which  the  evidence  shows  must  ne- 
cessarily result,  may  also  be  compensated.  Ot. 
of  Appeals,  1869,  Ourtis  v.  Rochester  &  Syra- 
cuse R.  R.  Go.,  18  If.  Y.  (4  Smith),  584 ;  affirm- 
ing S.  G.,  20  Barb.,  282. 

253.  Gompensation  for  bodily  pains  and  suf- 
fering may  be  recovered,  though  the  negli- 
gence was  not  gross ;  for  it  is  not  vindictive 
damages.  Supreme  Ct.,  1851,  Morse  v.  Aubnrn 
&  Syracuse  R.  R.  Go.,  10  Barb.,  621. 

254.  Fatui«  ixjjnry.  In  an  action  for  a 
personal  injury,  the  plaintiff's  condition  and 
circumstances,  and  the  probable  future  dura- 
tion and  future  effects  of  the  iigury,  .are  to 
be  considered  by  the  jury  in  determining  the 
damages.  The  loss  of  a  limb  might  prodaoe 
equal  pain  to  two  men,  but  the  actual  damage 
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irhich  that  loss  would  oocasion,  estimated  in 
doQaiB  and  cents,  would  depend  very  milte- 
rially  upon  the  pnrsaits  and  <Sondition  in  life 
of  the  party.  In  estimating  that  damage,  an 
important  inqniry  most  be,  whether  the  injury 
whieh  the  plaintiff  has  sustained  is  of  a  tem- 
porary or  of  a  permanent  character.  Where 
raeoesBive  actions  may  be  brought  for  a  oon- 
timioas  wrong,  the  damages  in  each  suit  are 
properly  limited  to  those  sustained  at  the  oom^ 
menoement;  but  for  an  iigury  to  the  person, 
Rsoltiog  from  a  single  act,  a  single  action  only 
can  be  brought,  and  therefore,  on  the  trial,  the 
DAtnre  and  extent  of  the  ii\jury  in  all  its  oon- 
lequenees  should  be  considered;  otherwise,  the 
l^tiff  would  be  deprived,  in  many  oases,  of 
the  larger  portion  of  the  compensation  be  may 
jssdy  cbdm,  and  the  damages  given  be  whoUy 
disproportionate  to  the  injury  sustained.  JVl 
7.9iq>eriarCty  1862,  Caldwell  e.  Murphy,  1 
Duer,  88$;  affirmed,  S.  0.,  11  iT.  F.  (1  Kem.), 
416. 

25&  ]b^Jmies  to  ohfldL  In  trespass  by  the 
pirent  for  injuries  to  the  child  (other  than 
cues  of  seduction),  the  jury  can  give  dam- 
ageB  only  for  the  loss  of  service.  Supreme 
Ct,  1840,  Cowden  e.  Wright,  24  Wend.,  429; 
ami  see  Pack  v.  Mayor,  &c.,  of  N.  Y.,  8  2f.  T, 
(Samw£.),489. 

2S§,  Though  the  action  be  for  an  aggrava- 
ted ftBsauIt  upon  a  daughter,  the  same  rule 
api^es.  Exemplary  damages  are  to  be  recov- 
ered, not  by  the  parent,  but  by  the  child  her- 
self. Supreme  Ct.,  1847,  Whitney  «.  ffitch- 
ooek,  4  JOen.,  461. 

257.  The  father,  in  an  action  for  the  neg- 
ligeat  killing  of  his  child,  was  permitted  to 
Roover  for  the  consequent  sickness  of  the 
motlier,  and  the  loss  of  the  services  of  the 
child,  from  the  time  of  his  death  to  his  attain- 
ing majbrity,  these  having  been  specially  laid.* 
Si^^reme  Ot^  1888,  Ford  v.  Monroe,  20  WencL, 
SIO. 

256L  In  an  action  brought  by  a  parent  for 
the  loss  of  service  of  his  child,  in  consequence 
of  an  injury  received  through  negligence  of 
delsndant^s  servant,  prospective  loss  of  service 
eaunot  be  recovered  for,  unless  alleged  as  spe- 
eU  damage.  IT.  T.  Com.  PI.,  1852,  Gilligan 
f.  N.T.  h  Harlem  B.  R.  Co.,  1  E.  D.  Smith, 
468. 


*  IHnpproTed,  in  Qreen  «.  Hadson  River  B.  B. 
Co., »  B9rb.,  9 ;  and  see  1  Ouih.,  479. 


259.  SeduotioQ.  In  an  action  for  seduc- 
tion, the  expenses  of  the  parent  of  the  woman 
seduced,  in  maintaining  tiie  bastard,  is  an  im- 
proper item  of  damage,  as  the  parent  is  under 
no  legal  obligation  to  support  it.  Supreme  Ct, 
1825,  Sargent  e. ,  5  Cow.,  106. 

260.  Exemplary  damages  are  always  allow- 
able in  actions  for  seduction.*  [11  East,  28; 
2  T.  R.,  4.]  Supreme  Ct.,  1849,  IngersoU  e. 
Jones,  5  B(vrJ>.,  661. 

261.  A  subsequent  offer  of  the  defendant 
to  marry  the  girl,  is  inadmissible  in  mitiga- 
tion, in  an  action  brought  by  the  father  or 
master.  Ih,;  and  see  Wells  e.  Padgett,  8  Id,, 
828. 

262.  Vindictive  damages  may  be  given  in 
an  action  for  the  seduction  of  plaintiff's  daugh- 
ter. [4  Oomst,  88 ;  Sedgw.  on  D.,  542.]  Sti- 
preme  Ct.,  1854,  Knight  e.  Wilcox,  18  Barb^ 
212. 

263.  Xbitioing  servant  In  an  action  on 
the  case  for  enticing  away  an  indentured  ser- 
vant, the  general  rule  of  damages  is  the  value 
of  the  service  during  the  time  the  servant  has 
been  in  the  defendant's  employ.;  but  the  jury 
may,  in  certain  aggravated  cases,  give  the 
whole  value  of  the  servant,  by  way  of  dam- 
ages. Suprems  Ct.,  K  P.,  1809,  Dubois  e. 
Allen,  Anth.  IT.  P.,  128. 

-264.  Defamation.  Where  the  plaintiff  is 
an  officer  of  government,  and  attacked  in  a 
libel  as  such,  his  public  character  as  an  officer, 
and  the  evil  example  of  libels,  are  considera- 
tions with  the  jury  for  increasing  the  damages. 
[2  Wils.,  206.]  Supreme  Ct,  1808,  Tillotson 
e.  Oheetham,  8  Johns.,  56. 

265.  In  a  suit  for  libel,  the  damages  should 
be  a  full  compensation  for  the  ii^ury,  and 
nothing  more,  unless  the  jury  be  satisfied  that 
the  defendant  was  influenced  by  actual  malice, 
or  deliberate  intention  to  ii^ure  plaintiffs ;  but 
if  the  jury  are  satisfied  of  such  actual  malice^ 
vindictive  damages  may  further  be  given.  [2 
Wils.,  205;  18  Mees.  &  W.,  47;  8  Johns.,  56; 
14  Id.,  852;  6  Hill,  466;  10  N.  H.,  180;  15 
Conn.,  225,  267;  10  Pet,  81 ;  8  Wheat,  546.] 
Ct.  of  Appeals,  1858,  Taylor  v.  Church,  8  K 
Y.  (4  Seld:),  452;  reversing  S.  C,  1  E.  D. 
Smith,  279. 

266.  Exemplary  damages  may  be  recovered 
in  an  action  for  defamation.  Ct,  ofAppeaU^ 
1857,  Eeezeler  e.  Thompson,  cited  in  Hunt  •• 


•  Approved,  in  Lee  v.  HodgM,  18  OroU.,  786. 
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Bennett,  19  ilT.  T.  (5  Smithy  178.  To  the 
same  effect  is  Taylor  «.  Ohorch*  (i^T.  1^  (7o97k 
Pi.,  1861),  1 B.  D.  Smith,  279 ;  B.  0.,  10  -y.  7. 
Leg.Oh8^S7.  See  Fry  «.Bennet^  4  i^uar,  247. 

267.  In  an  action  for  defamation,  the  ex- 
penses to  whioh  the  plaintiff  has  been  pnt^  by 
being  compelled  to  come  into  court  to  vindi- 
cate her  oharaoter,  cannot  be  considered  in 
her  damages.  Such  expenses  are  too  remote 
and  contingent.  Supreme  Ot.^  1858,  Hicks  «, 
Fetter,  18  Barb^  668. 

268.  In  an  action  for  libel,  it  is  competent 
to  show,  in  mitigation  of  damages,  fsots  going 
to  prove  that  plaintiff  published  the  libel  un- 
der an  honest  belief  in  its  truth,  induced  by  a 
sworn  statement  in  a  legal  proceeding.  Su- 
pr0m$  Ot^  1866,  Stanley  «.  Webb,  21  Barb., 
148. 

E.  Actions  against  a  Sheriff. 

269.  IBBOspe  and  lialae  retom.  In  an  ac- 
tion against  a  sheriff  for  an  escape  and  fsilse 
return  on  mesne  process,  the  plaintiff  can  re- 
cover no  more  than  be  might  have  done  in  the 
original  action,  nor  ought  he  to  recover  more 
than  he  has  actually  lost  in  consequence  of  the 
escape.  The  quostion  is,  what  has  the  plain- 
tiff lost.  The  sheriff's  knowledge  that  the 
return  was  false,  does  not  aggravate  the  dam- 
ages. Svj^eme  Ct,  1806,  Potter  «.  Lansing, 
1  Jehna.,  216. 

270.  In  an  action  on  the  case  for  an  es- 
cape, it  may  be  presumed  that  the  escape  was 
negligent,  and  the  actual  damage,  and  not  the 
judgment  against  the  debtor,  is  the  measure 
of  damages;  but  the  presumption  is  that  the 
whole  debt  is  lost  by  the  escape,  and  the  bur- 
den is  upon  the  sheriff  to  reduce  it  by  proof 
that  the  defendant  was  poor,  &c.  [6  Pick., 
468.]  Supreme  Ot.,  1887,  Patterson  e.  Wes- 
tcrvelt,  17  Wend,,  648. 

271.  In  an  action  for  a  false  return,  where 
a  sufficient  levy  was  made,  or  might  have  been 
made,  the  measure  of  damages  is  the  amount 
indorsed  upon  the  execution  to  be  levied^  with 
interest.  The  sheriff  cannot  show  that  the 
amount  so  directed  to  be  levied,  was  not  due 
on  the  judgment.  Ct.  qf  Appeals,  1862,  Ba- 
con e.  Oropsey,  7  IT.  F.  (8  Seld,),  196. 

272.  For  an  escape  from  arrest  on  a  war- 
rant issued  under  the  non-imprisonment  act. 


•  The  reversal  of  this  case  (8  M  F.  (4  SM.),  45S), 
was  on  another  ground. 


the  rule  of  damages  is,  that  the  sheiiff  is^ 
pHma/aeie,  liable  for  the  amount  of  the  judg- 
ment But  if  the  sheriff  gives  evidence  of  the 
debtor^s  inability  to  pay  his  debts,  the  jury 
should  be  instructed  to  give  only  such  dam- 
ages as  the  plaintiff  has  sustained  by  the 
escape.  [17  Wend.,  648.]  Supreme  CU,  1867, 
Latham  «.  Westervelt,  26  Barb.,  266. 

27a  Neglect  to  eacecote  prooeas.  The 
sheriff^  or  othw  officer,  who  neglects  to  exe- 
cute and  return  process,  is  liable  in  an  action 
under  2  Bev.  Stat,  2  ed.,  868,  f  80;  and  fa 
such  action  the  debt  constitutes  the  true 
measure  of  damages;  and  if  the  officer  gives 
evidence  to  show  that  the  whole  sum  could 
not  be  collected,  plaintiff  may  give  evidence 
to  prove  that  the  defendant  had  personal 
property  which  might  have  been  levied  on, 
though  he  has  not  so  averred  in  his  declarar 
tion.  Supreme  Ct.,  1844^  Pardee  e.  Bobert- 
son,  6  Hill,  660. 

274.  In  an  action  for  neglecting  to  levy, 
and  delaying  to  return  an  execution,  the  sheriff 
is,  prima  faeie,  liable  for  the  whole  debt^  and 
can  mitigate  the  recovery  only  by  showing 
that  he  was  unable  to  collect  by  due  diligence. 
[10  Mass.,  474;  11  Id.,  89;  9  Johns.,  800;  17 
Wend.,  648.]  Supreme  Ot.,  1841,  Bank  of 
Bome  V.  Ourtiss,  1  Hill,  276. 

275.  That  where  the  execution-creditor 
makes  a  deputy  his  agent,  by  spedal  instruc- 
tions to  delay,  no  more  than  nominal  dam- 
ages can  be  recovered  against  the  sheriff  for  a 
default  in  returning  the  writ  pursuant  to 
notice.    Mickles  e.  Hart,  1  Den.,  648. 

276.  In  an  action  against  the  sheriff  for  not 
returning  an  execution,  the  damages  bi%  prima 
fade,  the  amount  directed  to  be  levied,  with 
interest;  and  the  plaintiff  need  not  aver  or 
prove  special  damages.  The  sheriff  may  show, 
in  mitigation,  that  the.  defendant  had  no  prop- 
erty upon  which  a  levy  could  have  been  made, 
but  cannot  show  that  the  judgment  is  still 
collectable.  [Qiting  17  Wend.,  648 ;  1  Hill, 
276;  6  Id.,  660;  10  Mass.,  474;  and  over- 
ruling Stevens  «.  Bowe,  8  Den.,  827.]  Ct.  qf 
Appeals,  1862,  Ledyard  v.  Jones,  7  iT.  T.  (8 
Seld.),  650 ;  affirming  S.  0.,  4  San4f.,  67.  Fol- 
lowed, Supreme  Ct.,  1865,  People  v.  Lott,  21 
Barb.,  180. 

277.  In  an  action  against  a  sheriff  for  neg- 
lecting to  collect  or  return  an  execution  against 
property,  although  the  measure  of  damages 
which  the  plaintiff  is  presumptively  entitled 
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to  neover  is  the  amount  dae  on  the  ezecu- 
tioo,  jet  the  sherifi^  on  the  trial,  may  prove 
that  the  defendant  had  no  property,  or  not 
nflateat  |m>perty,  out  of  whioh  he  eonld 
hsTe  satisfied  the  ezecntioa  by  naing  the  dili- 
leaw  required  of  him ;  whioh  proof  may  be 
rebatted  by  the  phiintifl^  and  thoa  the  whole 
question,  as  to  what  damages  the  plaintiff  has 
enstsined  by  the  negleet  of  dnty  eomplained 
of,  wOl  be  left  to  the  Jury.  [S  Seld.,  650.] 
Sapnms  Cft,y  lSB7y  Hmnphrey  «.  Hathom,  24 
£arl^  27a 

87BL  lion  of  ffooda  In  an  aotkm  against 
i  sheriff  for  loss  of  a  cargo  while  in  his  ens- 
tody,  an  agreement  made  by  the  plaintiff  with 
tluid  parties^  fixing  the  expense  of  reoover- 
ug  the  cargoi  does  net  afford  a  measQre  of 
daoages  as  against  the  sheriff.  J^.  71  3up&' 
mr  Ot^  1867,  Hoore  e.  Westerrelt^*  1  J^ms., 

279L  Inteveat  In  an  aotion  of  debt  against 
ths  sheriff  for  eseape,  he  is  liable  to  the  plain- 
tiff ibr  the  amount  of  tiie  judgment  and  oosts 
thereof,  but  not  for  interest  on  the  judgment 
[1  OMtt.  Or.  L.,  88,  92;  17  Wend.,  256.]  Bo- 
frmM  Ot.j  8p.  Z,  1650,  Hutehinson  «.  Brand, 
6  ^(W.Pr.,  78.    Consult,  also,  Shbbivf. 

As  to  the  liability  of  a  Consteble  and  his 
nrstieB,  see  Conbtablb. 

As  to  what  is  the  subject  of  Conatar-claim. 
or  BaoomiiiiiaBt^  and  as  to  all  mattes  of 
Evidanoe  and  Plaadinft  see  those  titles  re- 
fipectiTely. 

As  to  what  damages  are  so  Bxoeoalve  as 
to  fumiah  ground  for  a  new  trial,  see  Nxw 
Tkial. 

As  to  the  liabili^  of  Oifloeni  and  Muniot- 
pal  ooKpoiwUoiMb  SM  those  titles  and  others 
there  referred  to. 

As  to  lands  taken  for  PnbUo  iia%  see  Oom- 
pnaATioN,  and  titles  there  referred  to. 

in.  AsSSBfiKSNT  OF  DaMAOXS. 

280.  Affcer  de&ult,  the  defendant  cannot, 
on  the  assessment  of  damages,  give  evidence 
tending  to  disproTe  or  avoid  the  cause  of  ac- 
tion. [1  8tr.,  618 ;  1  Bos.  ^  P.,  808.]  Sur 
pnme  Ct^  1888,  Foster  v.  Smith,  10  W&nd.^  877. 

280  a.  Assessment  upon  notice  given  before 
de&ult  entered,  set  aside.  Oolvin  e.  Alvord,  1 
IKw.  iV.,  99. 


'  Judgment  levened,  SI  il^  T.  (7  SmUh)^  108. 


281.  After  a  default  to  answer  in  an  action 
df  assault  and  battery,  the  defendant  will  not 
be  permitted  to  put  in  an  answer  whioh  ad- 
mits the  assault  and  battery,  and  merely  ai* 
leges  that  there  was  provocation  which  should 
mitigate  damages.  This  may  be  shown  on  the 
assessment  of  damages  on  a  default  to  answer. 
IT.  Y.  St^^eriar  €U^  Sp.  21, 1856,  Saltus  v.  Kip, 
5  Dwr^  646 ;  S.  0.,  2  AliboUi  Fr.,  882 ;  8. 0., 
12ir«to.  iV.,842. 

282.  If  tender  of  amenda  be  made  in  an 
aotion  for  a  casual  or  involuntary  injury,  under 
2  Bev.  Stat,  558,  §  20,  dra.,  the  judge  who  tries 
the  cause  must  certify  whether  it  was  easoal 
or  involuntary ;  and  the  phiintiff  is  entitled 
to  a  verdict  for  the  amount  tendered,  in  any 
event  If  he  refose  the  tender,  and  reoover 
six  e«nts  more  than  the  amount^  he  reeovers 
costs.  Supreme  Ct.^  1885,  Slack  e.  Brown,  18 
WenA^  890. 

283i  Altar  jqdgiWBt  on  li  baiUMnd,  for 
the  amount  of  the  penalty,  the  faot  that  the 
plaintiff  executed  a  writ  of  inquliy  to  assess 
the  damages  in  the  action  on  the  bail-bond^ 
instei^  of  in  the  original  action,  he  not  having 
proceeded  upon  the  assessment,  is  not  an  ir- 
regularity for  which  the  judgment  should  be 
set  aside.  Supreme  Ot.^  Sp.  T^  1846,  ICabbett 
e.  Kelly,2J2;M0.  iV.,  62. 

284.  RafBranca  On  application  for  judg- 
ment in  an  aotion  to  recover  against  carriera 
for  the  loss  of  goods,  it  is  irregular  to  order  a 
reference  to  ascertain  the  damages,  where  it  ia 
not  pretended  that  the  case  involves  the  ex- 
amination of  a  long  account  The  damages 
should  be  aasossed  by  a  jury.  Supreme  Ot,^ 
Sp.  r.,  1852,  Hewitt  e.  Howell,  8  How.  Pr., 
846. 

285.  fiUieiiff'a  jury.  The  court  ordered  a 
sheriff's  jury  to  be  sununoned  to  assess  dam* 
ages  on  failure  to  answer,  under  snbd  2,  of 
section  202,  of  the  Code  of  1848.  Stanley  «. 
Anderson,  1  Code  Ry  52. 

286.  Upon  application  to  the  court  for  re- 
lief^ upon  failure  to  answer,  in  an  action  for 
damages  for  a  wrong,  the  court  has  power  to 
direct  the  damages  to  be  assessed  at  the  cir- 
cuit Suprefine  Ot^  Sp.  jT.,  1859,  Dillaye  o. 
Hart,  8  AUoM  Pr.,  894.  To  similar  eflEbct  ia 
Peck  e.  Oorning,  2  Hew.  iV.,  84. 

287.  Where  the  cause  of  action  in  such  case 
is  one  that  has  excited  public  attention,  and  it 
IB  probable  that  the  question  as  to  what  extent 
provocation  may  be  admitted  in  mitigation 
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will  arise,  a  motion  that-  the  assesBment  of 
damages  should  be  had  at  the  circuit,  should 
be  granted,  in  order  to  give  the  parties  the 
right  of  challenge,  and  other  advantages  of  a 
regular  trial  of  the  question.    Ih, 

288.  It  seenuy  that  in  an  action  of  libel, 
where  the  defendant  has  failed  to  answer,  the 
probability  that  difficult  questions  of  law  may 
arise  upon  the  construction  of  the  complaint, 
upon  the  legal  effect  of  the  default,  upon  the 
allegations  in  the  complaint,  as  to  the  mean- 
ing of  the  words,  and  upon  the  admissibility 
of  evidence  in  mitigation, — may  be  ground  for 
ordering  the  writ  of  inquiry  to  be  executed 
before  the  court  at  a  trial-term,  instead  of  be- 
fore a  sheriff's  jury.  Oazneau  «.  Bryant,  6 
JDuer,  668;  S.  0.,  4  AUotW  Pr.,  402. 

289.  Actton  for  obattelB.  In  an  action, 
under  the  Oode,  to  recover  possesmon  of  chat- 
tels, if  the  action  is  brought  by  one  having  a 
«pecial  property,  and  the  chattels  have  come 
to  the  hands  of  the  general  owner,  the  value 
of  the  special  property,  or  lien,  should  be  as- 
sessed as  the'vfdue  of  the  property,  and  not  as 
damages;'  but  a  judgment  erroneous  in  form 
in  this  respect,  may  be  modified  on  appeal. 
€t  of  Appeal^  1854,  Fitzhugh  v.  Wiman,  9 
K  F.  (6  8eld,\  669. 

290.  Waste.  Of  the  mode  of  assessment  of 
damages  by  a  sheriff^s  jury,  in  an  action  un- 
der the  Code,  in  the  nature  of  the  former  ac- 
tion of  waste.  Harder  «.  Harder,  26  Ba/rb,^ 
409. 

291.  Pablio  work.  In  assessing  damages 
for  the  taking  of  land  for  the  construction  of 
a  public  work,  an  enhancement  of  its  value 
by  reason  of  the  proposed  construction  of  the 
work  is  not  to  be  taken  into  account.  If  the 
land  contains  an  unopened  quarry,  of  no  value 
except  for  the  purposes  of  the  work,  the  en- 
hanced value  of  the  quarry  is  not  to  be  con- 
sidered. F.  Chan.  Ot.^  1842,  Water  Oommis- 
sioners  «.  Lawrence,  8  JStko.,  652.  Oonsult, 
also,  OoMPENSATioir. 
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MaUoioiiB  ipJiuleB  to,  punishable.    2  Rev. 
BM.,  695,§dl. 

.    As  to  the  Rishti  of  owners,  see  Dbxd  ; 
'Watkb-ooubsbs. 
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LAKBS  DIPKND. 

II.  Action  fob  damaobb  fob  oaxtboto  diats. 

I.  DSATH   Ofi*  PeBSOI^S  OK  WHOSB  LlY3£S 

Estates  in  Lairds  dspbnd. 

1.  PresumptloiL  When  the  person  whose 
death  is  to  be  presumed,  was  in  fact  within 
the  United  States,  and  not  technically  beyond 
sea,  the  provision  of  1  Rev.  Stat,  749,  §  6, — 
that  a  person  on  whose  life  an  estate  in  lands 
depends,  absenting  himself  in  this  State  or 
elsewhere  for  seven  years  together,  is  to  be 
presumed  dead, — must  be  taken  to  mean  ab- 
senting himself  from  his  last  place  of  residence 
in  this  State,  or  in  the  United  States,  which - 
was  known  to  his  family,  or  to  his  relatives, 
who  would  be  likely  to  know  where  he  was 
living.  The  mere  fact  that  he  has  absented 
himself  from  his  birthplace  or  original  dpmi- 
cil  for  that  term,  is  not  enough.  Ohancerff, 
1846,  McOartee  v.  Camel,  1  Barb,  Oh.,  465. 

2.  A  lease  for  the  life  of  A  provided,  that, 
if  after  a  certain  term,  A.  could  not,  upon 
reasonable  search,  be  found,  and  the  tenant 
should  not,  within  a  year  after  written  notice, 
produce  him  or  make  prescribed  proof  of  his 
being  alive,  the  landlord  might  re-enter; — 
Eeldj  that  a  simple  inquiry  of  the  tenant, 
though  he  was  a  relative  of  A.,  it  not  appear- 
ing but  that  A.  had  nearer  relatives,  did  not  en^ 
titie  the  landlord  to  ^ve  the  notice.  Suprmne 
Ct.y  1849,  Clarke  e.  Cummings,  6  Barb,,  889. 

a  A  lease  for  the  longest  of  three  lives 
contcdned  a  provision,  that  if  the  lessor,  after 
reasonable  search  and  inquiry,  could  not  find 
any  of  the  lives  named  continuing  in  exist- 
ence, he  was  to  re-entei'  after  a  -year's  notice 
thereof  unless  the  tenant  should;  within  that 
period,  produce  evidence  of  the  continuance 
of  the  life  before  a  judge  of  the  Court  of  Com- 
mon Pleas. 

Held,  1.  That  some  evidence  having  been 
given  which  would  warrant  the  jury  in  find- 
ing that  a  search  had  been  made,  it  was  a 
question  of  fact,  whether,  under  the  droom- 
stances,  reasonable  search  and  inquiry  was 
made  by  the  lessor. 

2.  That  reputation  among  the  family  and 
relatives  of  a  person,  on  whose  life  the  term 
depended,  was  admissible  to  prove  his  death. 
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t  That  tiie  abolition  of  the  Ck>iirt  of  Oom- 
mon  Fleas  did  not  relieve  the  tenant  from  the 
obligation  to  prodnoe  evidenoe,  before  some 
eqoiTalent  tribanal,  to  repel  the  presamption 
of  death.  Ot.  qf  AppeaU,  1858,  Olark  v. 
Owena,  18  If.  F.  (4  Smith),  484. 

4.  Conooaling  death  of  infiuit  child  a  miade- 
meanoT.    Zom  (zT  1845,  286,  ch.  260,  §$  4,  6. 

As  to  Gtvil  deatJi,  aee  Abatbmknt  and  Rb- 

TITAL,  11,  12. 

As  to  the  roles  of  Bvidanoe  respecting 
death,  see  Etidxrob. 

JL  AcnoK  FOB  Dakagbs  fob  Causing 

DXATH. 

&  At  oomnioo  la'wr,  a  husband  cannot 
miiiitain  an  action  for  an  injnry  to  his  wife, 
where  the  effect  is  her  instantaneous  death. 
[TdT.,  89;  1  Oamp.,  498;  1  Onsh.,  475;  9 
Id.,  480,  109;  14  B.  Hon.,  204;  1  Handy, 
481;  10  8.  &  R,  81.]  Supr&me  Ot.,  1855, 
Ldmb  e.  N.  T.  Oentral  R.  B.  Co.,  21  Barh,, 
S45;  1858,  Green  «.  Hndson  River  R.  R.  Co., 
M  Air6^  9  ;  8.  0.,  16  ffaw.  Fr.,  280. 

€i  Aotion  given.  When  the  death  of  a  per- 
WD  if  caiiaed  by  wrongful  act,  neglect,  or  default, 
nch  M  would  (if  death  had  not  ensued)  have  en- 
titled the  party  injured  to  sue,  then  the  person 
or  eorpoiation  who  would  have  been  liable,  if 
d«ith  had  not  ensued,  is  liable  to  an  action  for 
tiioMgea,  notwithstanding  the  death,  and  al- 
thoagfa  it  was  caused  under  circumstances  which 
UDfoani  to  fblony.    Lam9  qf  1847,  575,  ch.  450. 

7.  Reoowery.  Such  action  to  bo  brought  by 
the  personal  representatives,  and  the  recovery  to 
be  for  benefit  of  the  widow  and  next  of  kin,  to 
be  distriboted  to  them  as  personal  assets.  In 
neh  actions  the  Jury  may  give  damagee  they 
deem  Mr  and  Just  compensation,  not  exceeding 
IMOO,  with  reference  to  the  pecuniary  injuries 
reraltiiig  from  such  death,  to  the  wife  and  next 
of  UnTlain  </1847,  576,  ch.  460,  §  2,  as  amend- 
ed by  Xom  4/ 1849,  888,  ch.  256. 

a  OuuauuoUon.  Those  parts  of  the  acts 
of  1847  and  1849,  which  are  concerned  with 
providiog  redress  for  the  families  of  those  who 
have  been  deprived  of  life  by  the  wrongful 
set,  negleet,  or  default  of  others,  are  remedial, 
and  to  be  construed  liberally.  Beach  e.  Bay 
Bute  Company,  10  AbbotU?  JPr.,  71 ;  8.  0.,  80 
Aifi.,  488;  revermng  8.  0.,  Q  AhhotU^  JPr.y 
416;  27  .Rm*.,  248;  lOffow.Fr.,  1;  Oldfleld 
«.  N.  T.  &  Harlem  R.  R.  Oo.,  8  R  D.  amith, 
103. 

9.  Peloay.  Under  the  act  of  1847,  an  ao- 
tion may  be  maintained,  notwithstanding  that 


the  act  causing  the  death  is  a  felony,  and  the 
wrongdoer  has  not  been  tried  therefor.  Bu^ 
preme  OU,  Cireuit,  1849,  Wise  e.  Teerpenning, 
8  IT.  Y.  Leg,  OU.,  153.  • 

10.  Ii^iiriea  withoat  the  Stata  Thestat- 
utes  of  1847  and  1849  do  not  give  an  aotion 
in  this  State  to  recover  for  iiguries  committed 
ioithout  the  State  and  resulting  in  death.  Su- 
preme Cft.y  1860,  Beach  e.  Bay  State  Company, 
10  AbhotU^  Pr.,  71 ;  8.  0.,  80  Barb.,  488 ;  re- 
versing  8.  0.,  6  AbhotU^  Ft^  416;  27  Barb., 
948;  Uffote.  Pr.^  1.  To  the  same  effect  is 
Vanderwerken  e.  N.  T.  &  New  Haven  B.  R. 
Oo.,^  Abbotts' Pr.y  ^9. 

11.  Penoiui— intent.  The  acts  of  1847 
and  1849,  make  natural  persons  as  well  as 
corporations  liable  for  a  death  so  caused  by 
them ;  and  the  fact  that  the  act  causing  death 
was  not  intentional,  is  no  defence.  Supreme 
OU^  1852,  Baker  e.  Bailey,  16  Bofrb^  64. 

12.  LsMor  of  feny.  One  who  has  from 
the  public  authorities  a  license  to  mn  a  ferry, 
and  has^leased  the  same  te  another  person, 
for  a  definite  period,  who  is  conducting  the 
same  independently  of  the  lessor,  by  his  own 
men  and  means,  is  not  liable  to  an  aotion  for. 
a  death  caused,  during  that  period,  by  the 
wrongful  act  or  negligence  of  a  servant  of  the- 
lessee.  Th^re  is  here  no  relation  of  agency; 
and  the  lessor  cannot  control,  and  is  not  liable 
for,  the  lessee^s  acts.  [1  Sold.,  48;  6  Den., 
68 ;  4  Sold.,  222 ;  1  Kern.,  482 ;  1  AU.,  866 ; 
22  Yt,  170.]  Suprems  Ot.,  1858,  Norton  «. 
Wiswall,  26  Barb.,  618. 

13.  Manied  woman.  In  the  case  of  ii^ory 
to  the  wife,  since  if  she  survived  she  could  not 
maintain  an  action,*  the  right  of  action  ia  not 
within  the  statute,  and  her  husband  canikot,  as 
her  administrator,  recover.  So  held,  where 
he  had  already  sued  and  recovered  in  his  own 
right,  as  husband,  in  another  action.  Supreme 
Ot.,  Sp.  T.,  1865,  Lynch  e.  Davis,  12  H<m. 
Pr.,  828. 

14.  An  action  by  the  husband  on  the  death 
of  his  wife  cannot  be  sustained  unless  it  ap- 
pears that  she  left  next  of  kin.  The  husband 
is  not  next  of  kin,  and  the  action  only  allows 
a  recovery  for  the  benefit  of  the  wife  or  next 
of  kin.  Supreme  Ot.,  1865,  Lucas  v.  N.  T. 
Oentral  K  R.  Oo.,  21  Barb.,  245 ;   and  see 


*  But,  M  to  this  ground  of  the  deoieion,  the  law 
is  changed  by  the  m(  of  1880  (Xoim  ^IMO,  157, 
I  oh.  90). 
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fisffbrd  i>.  Drewr,  8  Duer.,  687 ;  B.  0.,  12  M  F. 
Lag,  Ob$,^  150,  and  infirOy  18. 

lA.  Under  the  act  of  1647,  an  action  oan  be 
maintained  by  a  person  as  administrator  of  his 
deoeased  wife,  whose  death  was  oansed  by  the 
negligenoe  of  the  defendant;  aldiongh  the 
deceased  left  no  father  or  mother  or  descend- 
ants snryiving  her.  Supreme  Ot.^  1858, 
Dickens  «.  K  T.  Central  R.  R.  Co.,  28  Bmrh.^ 
41. 

16i  Qvoimd  of  the  aotfoo.  Under  the 
statute  of  1847  {Lowe  of  1847,  575,  ch.  450), 
the  only  condition  of  which  the  right  of  the 
administrator  to  sne  depends,  is  the  common- 
law  right  of  the  i^jored  peraon  to  maintain  an 
action  if  he  were  living.  It  is  not  required 
tkat  the  person  killed  should  be  a  husband, 
fltther,  or  protector,  though  the  Legislature,  in 
passing  the  act,  were  doubdesa  influenced  by 
the  evident  Justice  of  compelling  the  wrong- 
doer to  compensate  flamilies  dependent  in  a 
gffiater  or  less  degree  for  support  on  the  de- 
oeaaed.  Ot.  e/Appe&U^  1867,  Quin  «.  Moore, 
15  K.  7.  (1  dmitk),  482. 

17.  Where  in  an  aetion  brought  by  i^intlfl^ 
as  administrator  of  his  deceased  wife,  to  recov- 
er under  the  statute  of  1847,  for  causing  her 
death,  the  complaint  showed  that  deceased 
left  a  mother,  her  next  of  kin,  who  was  de- 
pendent on  the  deceased  for  her  support,  and 
who,  by  reason  of  the  death,  had  not  only 
been  deprived  of  this  support,  but  had  sus- 
tained other  specific  damages,^.  ^.,  sidmess, 
and  the  expenses  of  the  interment  of  the  de- 
ceased ;— ^e^  that  the  action  could  be  main- 
tained. [8  Duer,  627 ;  15  K.  Y.,  482 ;  4  Kern., 
810;  21  Barb.,  245.]  Supreme  Ot.y  Bp.  71, 
lt68,  Green  s.  Hudson  River  R.  R.  Oo.,  16 
Sew.  Pr,  268. 

3A.  The  personal  representatives  of  a  de- 
•  ceased  person  may  maintain  such  an  action, 
notwithstanding  there  may  be  left  no  next  of 
kin  who  have  a  legal  claim  upon  the  deceased 
for  support.  [15  N.  Y.,  484.]  Supreme  Ot^ 
lj95a  KeUer  «.  N.  Y.  Oentnd  R.  R.  Oo.,  17 
Bine  Pr,^  102. 

19.  Death  of  dtefiBiidant.  Upon  the  death 
of  the  defendant  in  an  action  under  these  stat- 
utes, the  action  cannot  be  continued  against 
his  personal  representatives.  The  fact  that 
the  wrongdoer  was  acting  in  the  capacity  of 
a  carrier  of  passengers,  of  whom  deoeased  was 
ona,  does  Aot  alter  the  case.  It  is  only  be- 
cause his  action  is  for  a  wrong,  that  the  plain- 


tiff is  able  to  maintain  it  at  all,  even  as  against 
tj^e  wrongdoer  iiimseif.  When  the  alleged 
wrongdoer  is  dead,  the  character  of  the  ac- 
tion is  not  changed ;  it  still  remains  an  aetion 
for  a  personal  wrong.  The  rule  that  aetie 
persenaUs  moritwr  ewnpenenOj  is  as  applica- 
ble to  the  death  of  the  wrongdoer  as  to  that 
of  the  party  injured.    Supreme  Ct.y  8p,  7!, 

1856,  Norton  v.  Wiswall,  14  Eew.  Br,,  43. 
But  see  Doedt  o.  Wiswall,  infra. 

20.  Aotlon  agateat  wioogdoar's  repre- 
aentatlvea.  An  action  may  be  maintuned 
under  these  statutes  against  the  personal  rep- 
resentatives of  the  wrongdoer  after  his  death, 
if  the  complaint  states  &cts  constituting  a 
cause  of  action  founded  on  contract,— <«.  ^.,  the 
contract  of  the  defendant's  testator  or  intes- 
tate, as  a  common  carrier,  safely  to  carry  the 
plaintiff's  testator  or  intestate, — and  the  death 
of  the  latter,  by  circumstances  involving  a 
breach  of  the  contract   Supreme  Ct.y  Oireuit^ 

1857,  Doedt  v.  Wiswall,  15  Em.  iV.,  128. 
Affirmed,  Geti.  71, 16  Id.,  145. 

21.  Under  these  statutes  the  cause  of  action 
survives  against  the  representatives  of  the 
wrongdoer.  The  subject  of  the  action  is  prop- 
erty—the  value  of  a  life.  [15N.Y.,482.]  The 
statute  was  not  intended  merely  to  remove  tbe 
legal  disability  of  death  from  actions  brought  to 
recover  for  personal  tqjuries.  The  action  au- 
thorized is  to  be  deemed  a  new  action,  not 
another  action  continued.  It  would  not  be 
proper,  if  an  action  for  the  injuries  had  been 
commenced  during  the  life  of  the  party  ix^ured, 
to  continue  it  after  his  death,  under  this  stat- 
ute, but  it  is  a  new  and  independent  aetion 
which  \b  thus  authorized.  So  tiie  cause  of  ac- 
tion is  not  the  same,  but  different.  BJenoa,  the 
action  may  be  maintained  against  tlie  wrong- 
doer^s  representatives  after  his  death,  not  it 
seems  because  it  is  on  contract,  but  because  it 
is  a  statutory  right  of  action.  [8ee  8  Duer, 
627;  10  Eng.  L.  ft  Eq.,  180.]    Supreme  CU, 

1858,  Yertore  e.  Wiswall,  16  How.  Fr.,  8. 

22.  Z>amagea.  Under  the  statutes  giving 
an  action  to  die  representatives  for  acts  or 
neglects  causing  the  death  of  the  deqedent,  as 
the  statute  expressly  gives  the  right  of  action, 
nominal  damages  may  be  recorered  at  least; 
and  where  the  decedent  was  a  min<M*  of  twelve 
years,  and  the  only  hdr  and  next  of  kin,  his 
mother,  a  recovery  was  sustained.  Oi,  cf 
Appeali,  1867,  Qoin  «.  Moof6|  15  JT.  T.  (1 
/fiSiMsaj,  4vS. 
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23.  The  object  of  the  Btatnte  was  to  give  to 
the  next  of  kin  the  right  of  action  which  the 
deceased  would  have  had,  and  the  plaintiff  is 
not  limited  to  the  proved  actual  pecuniary  loss. 
A  recovery,  for  the  benefit  of  the  mother, 
of  |1,800,  for  wrongs  which  caused  the  death 
of  a  child  seven  years  of  age,  is  sustainable. 
K  7.  Ckfm.  PI,  1864,  Oldfield  v.  K  Y.  A  Har- 
lem K  B.  Co.,  S  E.  2>.  Smith,  108 ;  affirmed 
8. 0.,  U  K  r.  (4  Kern.),  810. 

24.  The  language  of  section  d  cannot  be  re- 
garded as  restricting  the  jury  on  the  question 
of  damages,  to  the  pecuniary  injury  resulting 
from  the  death  of  the  person  killed,  to  the  wife 
and  next  of  kin  of  the  deceased.  Supreme  Ot., 
1858,  Dickens  ».  K  Y.  Central  R.  R.  Co.,  28 
Bmh^  41 ;  KeDer  u.  N.  Y.  Central  R.  R.  Co., 
VI  Em.  Pr.^  102.  To  the  contrary  is  Wise 
f.  Teerpenning  {Oirc/uU,  1849),  8  N,  T.  Leg, 
0^  158 ;  and  Safford  «.  Drew,  eupra,  14. 

21  Setlienioiit  If  the  decedent,  in  his  life- 
time, settled  with  the  defendants,  and  received 
from  them  the  amount  of  his  claim  for  the  in- 
Jvy,  the  repre«teQtatives  cannot  maintain  an 
action.  Supreme  Gt,,  1865,  Dibble  e.  N.  Y.  h 
ErioR.  R.  Ck).,  25  J3ar».,  188. 

As  to  what  is  negUgenee  or  other  default 
vUeh  ooDstiteteB  a  Game  of  aotlon,  see 
,  and  titles  there  referred  to. 
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^{faw  Ite  Mli«B  «r  dd»t  hi  lli  old  ftmn  Is  now  aboliabtfd 
"Ml  flute,  onlr  thoM  OMes  Fbieh  were  peonlljtr  to  the 
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9te«f  the  lev  ef  OoDtnoli  and  Bvideaee,  elthowb  deter- 
Bioed  h  reAvenoe  to  the  eetlon  of  debtJ  maBt  be  eooght 
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I  flmogate^a  deoiee.  Debt  will  lie  npon 
aaorrogate's  decree  for  the  payment  of  money. 
It  imot  material  that  the  court  be  a  oonrt  of 
Koord.  It  is  enough  that  the  decree,  nnap- 
pealed  from,  is  final.  Supreme  Ot^  1836,  Du- 
bois «.  Dubois,  8  Chw.,  494;  and  see  Post  e. 
lfttfie,S  (M,  8B;  MoDongall  e.  Richardson, 
9^02, 66a 

^  Jwtloa^a  Jodgmant  Debt  will  lie  on 
a  jo^ent  of  the  Marine  Oonrt  [90  Johns., 
M]  K.  T.  Svp&rior  (».,  1828,  Rennet  e. 
Moody,  «B5rf«,  471. 

3.  ^ndcmant  of  atotBr  State.  Debt,  and 
iK't  aasuBpelt,  m  the  proper  form  of  action  on 
» jodgment  fairly  aad  regularly  obtained  In  a 


sister  State,  before  a  court  having  Jurisdiction 
of  the  subject,  and  of  the  person  of  the  de- 
fendant. [7  Oranoh,  481.]  Supreme  Ot.,lB21, 
Andrews  e.  Montgomery,  19  Johns.,  162; 
OTcrruling  Hitchcock  e.  Aioken,  1  Cat.,  460; 
Hubbell  e.  Oondrey,  6  Johns.,  182. 

4.  JToint-debtoni.  Where  a  judgment  is 
obtained  against  joint-debtors,  on  service  of  a 
part  only  of  them,  debt  lies  against  all  on  the 
judgment.  Ct.  of  Errors,  1880,  Oarman  % 
Townsend,  6  Wend.,  206;  afi9rming  8.  0.,  6 
Oow.,  696. 

5.  InterlooTEtory  costa.  Debt  lies  to  re- 
cover interlocutory  costs  awarded  by  a  Court 
of  Common  Pleas,  where  the  party  has  gone 
out  of  the  jurisdiction  of  that  court  so  that  it 
cannot  enforce  their  payment.  Supreme  Ot^ 
1842,  McDougall  e.  Richardson,  8  mU,  668. 

6L  Ihdamnity.  Debt  will  not  lie  for  un- 
liquidated damages,  on  a  covenant  of  indem- 
nity. The  remedy  is  covenant.  Supreme  Ct.^ 
1841,  Long  V.  Long,  1  EUl,  697. 

7.  Lease.  An  action  of  debt  lies  to  recover 
rent  on  an  expired  lease.  [Cro.  Eliz.,  688 ;  1 
Lev.,  26;  2  Id.,  281 ;  1  Saund.,  288;  Woodf., 
828.]  IT.  T.  Superior  Ct.^  1828,  Norton  «. 
Vultee,l.Bb^.884. 

8.  Where  there  is  a  demise  not  under  seal, 
the  landlord  may  have  debt  for  use  and  occu- 
pation ;  and  this  against  a  lessee's  assignee,  aa 
well  as  against  a  lessee.  Ot.  ofErrore,  1848, 
MoEeon  v.  Whitney,  8  Den.,  462. 

9.  Xhaoape.  An  action  of  debt  will  not  lie 
against  a  sheriff  for  an  escape  from  custody 
on  a  justice's  execution.  The  statute  (1  Bae. 
L.  of  1818,  426)  only  extends  to  exeontions 
from  conrts  of  record.  Supreme  Ot.,  1828, 
Brown  e.  Genong,  1  WemL,  116. 

10.  Abatement  Debt  will  not  lie  against 
a  sheriff's  lidmijaistrator  for  an  escape  in  his 
lifetime.  The  cause  of  aotion  abates  by  the 
death.  Supreme  Ot.,  1808,  Martin  e.  Bradley, 
1  (M.,  124. 

11.  ira^otiaUe  ipaper.  An  indorsee  of  a 
note  can  have  debt  against  the  maker.  Debt 
lies  where  indebitatus  assumpsit  would  lie  [1 
Salk.,  28;  Doug.,  1;  1  Ld.  Baym.,  69];  and 
this  is  such  a  case.  [12  Johns.,  90.]  Supreme 
Ot.,  1888,  Wilimarth  v.  Crawford,  10  Wend., 
841. 

8o  against  a  remote  indorser.  1842,  Onon- 
daga County  Bank  e.  Bates,  8  E4U,  68. 

12.  Bond.  Debt  lies  in  a  court  of  record, 
on  a  bond  in  a  penalty  of  noore  tha&  $60, 


836 


PEBTOR  AND  OREDITOB. 


In  GtneraL 


though  less  be  due  by  the  condition.    Supreme 
Ot.,  1884,  Lewis  v.  Spencer,  12  Wend.^  189. 

13.  It  lies  against  a  atockholder  for  a  debt 
of  the  corporation,  for  which  he  is  made  liable 
by  the  charter.  [1  Mass.,  248.]  Supreme  Ot^ 
1886,  Simonson  v.  Spencer,  15  Wend.^  548. 

So  also  against  a  municipal  corporation  for 
a  sum  certain,  for  which  it  became  liable  by 
delinquency  of  one  of  its  ofSoers.  N",  F.  Supe- 
rior Ct,y  1847,  Matthews  «.  Mayor,  &c.,  of  N. 
T.,  1  Smdf.,  182, 

14.  Mortgage.  Debt  will  not  lie  on  a  chat- 
tel mortgage  which  contains  no  express  agree- 
ment to  pay,  nor  a  distinct  acknowledgment 
of  indebtedness.  OU  of  Appeals^  1850,  Oulver 
f.  Slason,  S  IT,  T.  (S  OomeU\  264 ;  q,  v.  Chat- 
tel MosreAeB. 

Oonsult,  also,  Assuicfsit;  BsTrnre  ass>  Ga- 
imre,  20;  Gabs;  and  OovxirAiiT  (Aonov  of). 

As  to  Partiee»  Pleading;  and  XMdence  in 
this  form  of  action,  see  those  titles. 

As  to  Penal  actions,  see  Psnalhss. 


DBBTOR  AND  GRBDITOR. 

[UDder  fhlB  title  are  eollaeted  only  thoee  omm  which 
twn  on  the  general  relation  of  the  debtor  and  creditor,  and 
«f  ereditorB  as  between  themaeWea.  Hatters  relatUig  to 
fcrtlcalar  daaica  of  oontraotB  or  remedlea«  or  other  reoog- 
■bed  tltlea  of  the  law,  ttaongh  fkllUur  under  this  nneral 
heed,  are  treated  under  their  aeTeral  trace  elaewhercLj 

I.  In  obnekal. 

II.   OOLLATBBAL  SBOTTBITIBS. 
in.   OOMPOSITIOM-DBBDB. 
IV.  EXTINOXnSHHBNT. 

Y.  Pbiobity  bbtwbbn  obbditobs. 

YI.  MaBBHALLINO  SBOnBITlBB. 

I.  IvGbnibbal. 

1.  Debts  IbUow  the  peraon  of  the  debtor, 
and  wherever  the  debtor  may  be,  a  Judicial 
remedy  for  the  recovery  of  the  debt  follows 
him.  IT.  T.  Surr.  Ot,,  1855,  Sherwood  «. 
Judd,  8  Brac^f,,  419. 

2.  Debtors'  oontracta  not  void.  In  the 
absence  of  fraud,  a  debtor^s  contract  binds  all 
his  creditors,  existing  or  subsequent,  who  have 
not  acquired  a  lien  on  the  property  affected  by 
such,  contract.  Ot,  of  Appeals^  1851,  Miller 
e.  Lewis,  4  itfi  F.  (4  Oomat.),  554.  To  similar 
effect  is  Oandee  i>.  Lord,  2  M,  269. 

3.  Qiwiii^  prefBrenoes.     A  debtor  may 


give  a  preference  to  a  creditor,  although  he 
has  agreed  with  another  creditor  not  to  do  so, 
and  for  that  purpose  may  embrace  in  a  single 
note,  payable  immediately,  debts  due  and  to 
become  due,  and  liabilities  for  him ;  and  may 
allow  judgment  to  be  taken  against  him  for  the 
amount  of  the  new  note.  Whether  such  judg- 
ment is  fraudulent  or  not,  must  depend  upon 
whether  there  was  an  arrangement  or  under- 
standing between  the  parties  to  it,  that  it  was 
to  be  used  to  hinder,  delay,  or  defraud  the  de- 
fendant's creditors.  Supreme  Ot.^  Sp,  71, 1854, 
Hill  0.  Northrop,  9  How.  Pr^  525. 

4.  Awrignment  of  liitaxe  eamingB.  Al- 
though a  creditor  has  no  daim  to  the  futore 
services  of  his  debtor,  it  is  also  true  that  upon 
the  debtor's  earnings — ^the  fruits  of  his  labor 
performed — the  creditor  has  a  just  daim  in 
law  and  conscience  for  the  satisfaction  of  his 
demands.  And  any  agreement  entered  into 
by  the  debtor,  with  a  .view  to  deprive  his 
creditors  of  his  future  earnings,  and  enable 
him  to  retain  and  use  them  for  his  own  bene- 
fit and  advantage,  will  be  declared  void.  3u^ 
preme  Ct,  1852,  Tripp  ©.  Ohilds,  14  Bairb.^  85. 

5.  A  physidan  in  lucrative  practice,  bat 
being  largdy  indebted,  agreed  to  give  iXL  his 
future  earnings  to  his  son,  for  a  monthly  com- 
pensation; afterwards,  tiiey  substituted  an- 
other agreement,  by  which  the  son  was  to 
support  the  father  and  his  mother,  and  leoeive 
the  earnings.  HeULt  that  the  agreements  were 
void,  as  against  creditors.    lb. 

6.  Favor.  One  who  took  from  a  debtor  a 
eonfession  of  judgment  expressing  an  intention 
not  to  harass  him,  caused  the  debtor^s  land  to 
be  sold  on  execution,  and  the  debtor's  dan^- 
ter  bid  it  in,  and  his  family  were  permitted  to 
remain  in  possession,  as  if  no  sale  bad  been 
had,  and,  it  appeared,  without  paying  the  bid 
made  at  the  sale. 

Eeld^  that  the  sale  was  valid  as  against  the 
subsequent  execution-creditors  of  the  debtor. 
A  creditor  may  be  indulgent,  and  show  what ' 
favor  he  pleases,  as  the  price  of  obtaiiiing  seen- 
rity  on  lomd  for  a  doubtful  debt;  care  must 
only  be  taken  that  there  be  no  secret  under* 
standing  constituting  a  trust  in  the  condition, 
in  derogation  or  oontravention  of  the  ostensi- 
ble alienation,  or  the  transfer  will  be  ineffectnal 
as  against  other  creditors.  Supreme  (7t,  1805, 
Jackson  v.  Brownell*  8  Oai,^  222. 

7.  Forbearanoa  Payment  of  part  of  a 
debt  due  is  no  consideration  for  a  promise  to 
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forbear  for  the  reeidne.  SuiprmM  Ot.^  1815, 
Pabodie  9.  ElDg,  12  Johm,,  426. 

a  A  promise  to  forbear,  upon  such  oon- 
fld«ntioD,  therefore,  does  not  release  a  snretj. 
F.  f.  Svperiar  Ot.y  1829,  Hall  «.  Constant,  2 
irafl;i85. 

9l  Agreement  for  adiWional  aeomiQr.  An 
agreement  to  discharge  a  debt  on  reoeiying 
additional  secnrity  for  a  less  snm,  is  valid  [11 
Eist,  S90],  and  may  be  specifically  enforced. 
AtprnM  Ct^  8p,  71, 1848,  Phillips  e.  Berger, 
2Jbr».,608. 

IOl  Note  to  oeonre  aealed  obligation. 
Where  a  debt  is  eecnred  by  specialty,  a  prom- 
inory  note  giren  by  the  debtor  for  the  same 
debt,  eaanot  be  enforced.  The  only  remedy 
ii  OD  the  bond.  [5  Cow.,  195.]  Supreme  (7t, 
18i8,  Tylee  o.  Tates,  8  Barh,,  222. 

11*  AMnming  pa3mM'Dt  of  a  mortgage 
vldoh  ti  oUmrwiae  aaonred.  A  debtor  ex- 
eeoted  to  hie  creditor  a  mortgage  to  secnre  a 
part  of  the  debt,  and  deposited  collateral  secu- 
rities to  be  appBed  first  to  the  payment  of  the 
reridne  of  the  debt,  and  then  to  the  part  se- 
cared  by  the  mortgage.  The  creditor  sold  the 
kod  sDbject  to  the  mortgage,  the  amount  of 
vbkb  was  deducted  from  the  purchase-money 
«n  the  sale.  The  proceeds  of  the  collateral 
seenrities  pidd  that  portion  of  the  debt  not 
feeored  by  the  mortgage,  and  left  a  large  sur- 
ploe  applicable  to  the  mortgage. 

Edif  that,  in  the  hands  of  the  purchaser, 
and  aO  claiming  under  him,  the  land  was  the 
primary  ftmd  for  the  payment  of  the  whole 
mortgage-debt,  and  that  the  debtor  and  his 
repreaentatiTes  were  entitled  to  the  benefit  of 
the  mortgage-lien  for  such  part  of  it  as  had 
been  paid.  Ot  <tf  Brrore^  1845,  Ferris  e. 
Oravford,  2  Dm^  595.  To  similar  eflfect 
[dting  7  Paige,  591,  248;  2  Johns.  Ch.,  128] 
is  Brewer  e.  SUples  {A.  V.  Chan.  Ot.j  1846), 
^&m4f.  Oh.,  679. 

12  Agraeing  to  OEAOiite  mortgage.  The 
plaifitHT  held  the  obligation  of  R.  to  advance 
bim  a  certain  sum,  upon  receiving  a  mortgage 
on  certain  property  to  secure  repayment  there- 
at By  the  agreement  of  all  parties,  that  prop- 
erty was  transferred  to  the  defendant,  who 
agreed  to  execute  the  mortgage,  and  the  plain- 
tiff was  to  receive  the  advance  for  his  own 
benefit;— ir<2<2,  that  the  defendant  had  no  in- 
terest or  duty  in  respect  to  the  actual  pay- 
ment of  the  advance,  and  when  required  by 
tbe  plaintiir  to  deliver  the  mortgage  to  R., 
Vol.  II.— 22 


could  not  make  it  a  condition  of  so  doing,  that 
the  money  should  be  first  paid.  Ot.  o/Ap- 
pedU,  1859,  Rider  e.  Pond,  19  K  T,  (5  Smith), 
262;  reversing  8.  C,  28  Ba/rb.,  4A7. 

13.  In  an  action  by  plaintiff  against  defend- 
ant for  refusal  to  give  the  mortgage  except  on 
such  condition,  no  proof  of  damage  is  neces- 
sary on  the  part  of  the  plaintiff  to  prevent 
a  nonsuit  The  solvency  of  R.  not  being 
questioned,  and  the  plaintjfi^  on  his  failure 
to  pay,  being  entitled  in  equity  to  be  sub- 
rogated to  the  security  which  tbe  defendant 
was  to  give ;  he  was,  it  seems,  presumptively 
damnified  to  the  amount  of  the  intended  mort- 
gage,   lb. 

14.  The  dootiine  of  equitable  mortgage^ 
is  not  to  be  applied  so  as  to  defeat  the  law. 
Thus,  persons  who  have  advanced  money  upon 
post-notes  illegally  issued  by  a  corporation,  are 
not  to  be  deemed  equitable  mortgagees  of  prop- 
erty which  was  assigned  by  the  corporation  in 
trust,  as  security  for  such  notes,  though  the 
notes  purport  to  be  so  secured.  If  they  can 
be  deemed  creditors,  they  are  but  creditors  at 
large.  V.  Chan.  Ot.,  1848,  Leavitt  e.  Yatea, 
4  Mw.,  184,  186.  See,  also,  Tylee  e.  Tates, 
8  Barb.,  222.    But  compare  Bakkino,  225. 

15.  AppUoation  of  remlttanoe.  An  ac- 
commodation-acceptance was  transferred,  and 
the  holder  had  it  discounted,  and  sent  the 
avails  to  the  acceptor,  to  be  applied  to  the 
payment  of  a  certain  note  of  the  drawer,  in- 
dorsed by  the  holder.  Held,  that  the  acceptor 
had  no  right  to  apply  it  to  an  account  between 
him  and  the  drawer;  and  that  the  fact  that 
he  had  actually  allowed  the  amount  in  a  set- 
tlement with  them,  could  not  alter  the  case. 
Supreme  Ot.,  1887,  Patty  v.  Milne,*  16  Wend., 
557. 

16.  CSradltor  may  boy  in  aoouilly*  A 
creditor  to  whom  his  debtor  has  assigned 
property  as  security,  with  an  agreement  that 
he  may  sell  the  property,  if  not  redeemed 
within  a  certain  time,  may  sell  it  if  not  re- 
deemed; and  may,  with  the  assent  of  the 
debtor,  become  the  purchaser  of  the  residuary 
interest  of  the  debtor;  and  such  purchase, 
made  benajide,  and  without  intent  to  ii^Jure 
or  defraud  other  creditors,  is  valid  as  against 
all  persons.     Ohaneery,  1816,  Hendricks  e. 


*  The  Jadgment  wm  afilnned  in  the  Coart  of  Sr- 
ron,  1889,  bnt  no  opinion  is  reported.  8.  0.,  88 
Wmtd.;  668. 
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BobinsoOf*  %  John$,  Gh,y  288.  Oomparo,  iK>w- 
ever,  Hoyt  v.  Hartense,  16  K  F.  (2  Smith), 
S81. 

17.  "V^aiver  of  lif^  onder  aflafgnment 
A  oreditor  does  not,  by  filing  a  bill  whidb  is 
nnsncoessfdl,  or  which  he  abandona,  WMve  his 
right  to  come  in  under  a  Yoluntary  assign- 
ment. F.  GhcM,  Oty  1881,  JeweU  «.  Wood- 
ward, 1  MtD.,  195. 

la  Accent  of  aaalgnee.  The  assignees  of 
M.  placed  a  part  of  the  goods  assigned  in  the 
hands  of  H.,  an  auctioneer,  for  sale,  and  after- 
wards the  assignment  was  declared  void  on 
the  bill  of  jndgment-creditors  of  M.,  and  a  re- 
ceiver appointed; — Held,  that  H.  was  bound 
to  pay  the  avails  of  the  sale  to  the  receiver, 
and  coold  not  apply  them  to  a  simple  contract- 
debt  due  to  him  from  M.  F.  CTum.  Ot.,  1888, 
Henriqnes  v.  Hone,  2  ESm.,  120. 

19.  Inteifarwo^  wttb  oxeditoir'a  remedy. 
The  last  indorsee  of  a  promissory  note  obtained 
a  judgment  against  the  makers  and  indorsera, 
and  issued  ezecatioii,  which  was  levied  on 
property  of  the  mak&r^  sufficient  to  pay  it 
The  third  indorser  paid  the  judgment,  and 
had  the  levy  released,  with  the  understanding 
that  it  should  be  assigned  to  him,  and  en- 
forced for  his  benefit.  Edd^  th«t  as  by  his 
interference  he  had  released  the  levy,  it  would 
be  inequitable  to  make  prior  indorsen  liable 
to  him  for  the  debt  Supreme  GU,  1856,  Per 
Lee  «.  Onderdonk,  10  Barb^  662. 

20L  A  oonvfyaaoe^  by  a  third  penwi,  in- 
tended to  be,  and  accepted  as,  payment  of  an 
antecedent  debt,  makes  the  creditor  a  pur- 
chaser for  value,  although  no  technical  release 
of  the  debt  was  given.  F.  Ohcuk  (7t,  1882, 
Gonveneur  «.  Titus,  1  E^^  477. 

21.  Poroliaflerof  osoxloiiajadgmant.  One 
who  haa  purchased,  biMt  has  not  yet  paid  for, 
a  usurious  judgment,  under  which  a  sale  of 
land  has  been  had,  has  no  equity  which  enti- 
tles him  to  resist  a  suit  brought  by  the  owner 
of  the  land  to  set  aside  the  sale^  Okane0rifj 
1845,  Ohnstie  e.  Bishop,  1  Barb.  Oh^  105. 
See  UauBY. 

22.  Who  may  impeaoh  Ma1gnmi»nfr  An 
assignment  made  by  a  debtor  cannot  be  im- 
peached except  by  a  judgment-creditor;  and 
a  distress- warrant,  though  levied,  is  not  equiv- 
alent, for  this  purpose,  to  judgment  and  eze- 

•  Aiflnned,  8.  C,  OL  ^  Aran,  18S»,  17  John$., 
488,  bat  no  opinion  reported. 


oution.    [25  Wend.,  896.]    Suprmne  (X,IM^ 
Hastings  e.  Belknap,  1  Daw.,  190. 

23.  To  enable  a  creditor  to  attack  an  assign- 
ment as  fraudulent,  he  must  first  have  placed 
himself  in  s^ob  a  positioa  that  the  assignment 
interferes  with  the  assertion  of  his  right  to 
the  particnlar  property  in  question.  He  most 
have  proceeded  to  judgment  and  execution. 
[1  Den.,  190.]  Possesion,  not  derived  from 
&e  original  owner,  but  in  hostility  to  him, 
does  not  give  a  creditor  at  large  the  right  to 
resist  a  fraudulent  transfer.  Ot,  <^  AppeaU^ 
1859,  Andrews  v.  Duraat,  18  ^.  T.  {,4,  Smith), 
496. 

24.  A  party  cannot  avail  himself  of  the 
privilege  of  a  oreditor  in  order  to  chai^  fraud 
upon  others  in  the  sale  and  purohaae  of  prop* 
erty,  by  merely  claiming  to  hold  that  relatioa, 
without  proving  the  fact  by  legitimate  evi- 
dence. His  ex-parU  affidavit  in  another  pro- 
ceeding is  not  enough.  SiuprmiU  Ot,,  1867, 
Olute  e.  Fitch,  26  Barb.,  428. 

291  —  jndgmimta.  The  power  exeroiaed 
by  the  court,  in  staying  ezeentions  and  set- 
ting  aside  judgments  on  the  ground  of  fraud, 
is  an  equitaUe  power ;  and  if  a  court  of  chan- 
cery will  not  grant  relief  except  in  favor  of  a 
judgment-creditor,  a  fortiori,  a  court  of  law 
cannot  SuprotM  Ct,,  1822,  Wintriagham  v. 
Wintringham,  20  JohM.,  296. 

26.  A  creditor  of  a  debtor  against  whom  a 
judgment  has  been  docketed,  has  no  right  to 
move  to  set  aside  such  judgment,  ffis  remedy 
is  to  move  to  have  the  proceeds  on  exeoutioa 
paid  Over  to  him,  if  he  is  entitled  to  them  aa 
against  such  other  judgmentNcreditor.  JV.  F. 
6S9m.  P2.,  1846,  Bump  e.  Pieroy,  4  N.  F.  Ug. 
OU.,  428. 

27.  lB4>eaolilng  otaattel  mortpige.  A 
creditor  who  seeks  to  impeach  a  chattel  mort- 
gage,  upoB  the  ground  of  the  continnance  in 
possession  of  the  mortgagor,  is  bound  to  show 
that  he  was  a  creditor  during  the  time  that 
this  possession  continued.  [2  Bev.  Stat,  136, 
§  6.]  N.  F.  Shpmiar  Ct^  1857,  Williston  r. 
Jones,  6  Dutr,  504.    . 

28.  •^-aaalgnmaotof  laaaab  Tenants  wh<» 
consent  to  occupy  the  premises  as  tenants  t>r 
an  assignee,  after  notice  to  them  that  he  was 
the  assignee  of  the  lease  under  which  tlicy 
were  occupying,  cannot  litigate  the  queetioo 
whether  the  lease  was  aaajgned  to  him  witb 
intent  to  defraud  the  creditors  of  their  le»> 
sor.    A  creditor  at  4arge  is  not  in  a  posiiioa 
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to  litigate  that  qneslioD.    [8  Eern.,  488.]    K. 
T.  Supmor  Ct.^  1857,  PeokUm  o.  Leary,  6 

29.  Dareos  a  peraonal  defence.  Thftt  the 
i%ht  to  avoid  a  deed  obtained  by  dnress,  is 
a  personal  right  whioh  belongs  to  the  party 
having  ezeoated  snoh  deed ;  and  if  he  does  not 
eteot  to  avoid  it,  a  creditor  cannot  maintain  a 
sait  in  his  own  name  to  set  it  aside.  Ohanr 
ttnfy  1842,  Farr  v.  Fyma*,  %  Oh,  Slent,^  2a. 

aa  Usoiy  a  pfw^onal  defenoe.  Judg^ 
mentHvediton,  wboee  ezecntions  have  been 
retomed  onsatisfied,  are  not  eatitied  to  com- 
pel the  debtor  to  continae  a  snit  commenced 
by  him  againat  a  third  party,  to  set  aside  eon- 
tncta  oa  the  ground  of  usury.  The  right  of 
acdoa  to  cancel  or  ayoid  securities  or  other 
eoBtracta  on  the  ground  of  uaory,  is  not  as- 
signable. K  the  party  ix\}ured  will  not  sue, 
or  will  not  continue  to  prosecute,  there  is  no 
right  of  aotioo  availaUe  to  any  penon;  8u- 
ftmuO^  1858,  Boughton  «.  Smith,  2^  Barb., 
6S& 

31.  Aoooptanoe  of  gpoda.  A  debtor  in 
ianlvenfe  ciroomatanoes,  residing  at  Baltimore, 
sent  goods  to  B.,  at  New  York,  for  the  purpose 
el  having  them  delivered  to  T.,  in  part  pay- 
ment of  a  demand  due  him  from  the  debtor, 
at  the  Bflnie  time  apprising  T.,  by  letter,  of  the 
Uei,  The  goods  were  received  by  B.,  and  the 
letter  by  T.,  oa  or  about  the  let  of  April ;  and 
OB  the  16th  of  the  same  month  B.  sold  the 
goods  and  converted  them  into  money.  In 
May  following,  T.  demanded  the  goods  of  B., 
who  refused  to  deliver  them,  wherenpon  the 
fbrmer  brought  asaumpsit  against  B^  claiming 
to  recover  the  money  received  on  the  sale. 
Seldt  that  the  action  was  maintainable,  though 
T.  had  not  expressly  notified  any  one  of  his  in- 
tention to  accept  the  goods  until  after  B.  had 
converted  them.  Supr&me  OL,  1848,  Berly  c. 
Taylor,  5  mU,  57T. 

32.  ikgraement  to  ooUaot  from  aevaral, 
ratably.  An  agreement,  on  the  part  of  a 
creditor,  to  collect  money  ratably  of  the  sev- 
eral parties  to  a  note,  on  their  giving  a  judg- 
ment-bond for  the  amount, — MM^  binding  in 
equity,  and  enforced  by  an  injonction.  Chan- 
€§ry^  1819,  Briggs  e.  Law,  4  Joh^i,  Oh,,  22. 

aa.  ikgreemant  to  aaanme  mortgage.  If 
A.  and  B.  own  land,  subject  to  a  mortgage 
which  they  are  personally  liable  to  pay,  and 
A.  conveys  to  B.,  who  assumes  the  mortgage- 
dabti  A.  may  file  his  bill  to  compel  B.  to  pay 


it,  or  pay  the  mortgage  himself,  take  an  as- 
signment, and  foreclose.  Supreme  Ot,,  3p,  71, 
1847,  Oomell  v.  Prescott,  2  Barb.,  16.  To 
similar  effect,  Ohaneeryy  1848,  Oherry  v,  Mon- 
ro, 2  Barb.  Oh,,  618;  S.  P.,  1844,  Marsh  e. 
Pike,  10  Paige,  595;  affirmicg  S.  0.,  1  San^f, 

Oh,y  210. 

34.  IMaker  and  indoraer  may  aever.    The 

maker  of  a  note  became  insolvent,  and  under 
an  a^^'eement  with  the  holder  and  indorser, 
that  it  should  be  discharged,  and  that  he 
should  be  entirely  relieved  from  liability,  he 
paid  a  part,  and  the  indorser  gave  his  ot^ 
note  for  the  balance,  and  the  note  was  cancel- 
led. Heldy  that  the  maker^s  liability  was  die- 
chaJrged,  and  the  indorser,  having  paid  his 
new  note,  could  not  recover  back  from  1^ 
maker.  The  contract  itself  was  destroyed  by 
the  act  of  the  parties.  The  fact  that  the  in- 
dorser's  liability  was  as  yet  contingent,  made 
no  difference.  It  was  competent  for  him  to 
aeeume  a  part,  in  consideration  tiiat  the  maker 
paid  a  part.  K  Y,  S^ferior  0$,,  1848,  Dies  e. 
Wannaker,  1  Smu^.,  469. 

35.  Tranaferrtng  iadebtodnaaa.  M.  being 
indebted  to  B.,  as  surety  for  another,  reoeivad 
goods  to  sell  for  R's  benefit  ancl  his'  own  ex- 
oneration, ffeld^  that  in  an  action  against  him 
for  the  proceeds,  he  could  not  set  up  that  he 
bad  used  tiie  money  ia  the  bustness  of  his  co- 
partnership with  anothMT  penon,  and  object 
to  tht  non-joinder  of  the  copartner  as  defend- 
ank  He  could  not,  without  B.'a  consent, 
transfer  his  indebtedness  for  the  proceeds,  to 
the  firm,  by  carrying  them  into  the  firm  busi- 
ness. Bupreme  Ot,,  182d,  Jaques  «.  Marquand, 
6  (7<M0.,  497;  and  see  Whitaker  e.  Brown,  16 
Wend^6(a, 

3&  But  if  funds  of  a  third  person,  in  the 
hands  of  one  partner,  are  applied  to  the  use 
of  the  firm,  with  the  consent  of  the  other  part- 
ners, such  third  person  may  elect  to  consider 
the  firm  as  his  debtors.  Ohaneerp,  1887, 
Hutchinson  e.  Smith,  7  Faipe,  26 ;  and  com- 
pare Long  0.  Mi^eetre,  1  Jehns,  Oh,,  805. 

37.  Plaoe  of  payment.  Where  there  is  no 
place  appointed,  in  a  bond  or  mortgage,  at 
which  the  principal  or  interest  ia  to  be  paid, 
the  debtor  is  bound  to  seek  the  creditor  to 
make  his  payments;  it  is  not  a  case  where  a 
demand  is  necessary  before  suit  btou^t  Stt- 
preme  Ot,,  3p.  T.,  1858,  Harris  v.  Muk)ck,  9 
Hew.  Pr.,  402. 

3a  Payment  to  oradMor'a  oradltov.    If  a 
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party  indebted,  instead  of  paying  his  debt  to 
the  person  to  whom  he  snpposes  himself  in- 
debted, and  where  he  might  learn  the  trae 
state  of  the  matter,  chooses  to  go  and  pay 
another  debt,  which  the  law  does  not  re- 
qaire  him  to  pay,  and  to  a  person  who  has  no 
opportunity  of  knowing  whether  or  not  he  is 
really  the  debtor  of  the  person  whose  debt  he 
undertakes  to  pay,  he  does  it  at  his  peril.  He 
mnsH  see  to  it  that  he  pays  hia  ereditor'i  debt, 
or  the  law  will  not  protect  him.  Supreme  Ot.^ 
1851,  Robinson  «.  Weeks,  6  Bow.  iV.,  161. 

99.  Notice  of  cuMdcnment.  If  a  creditor 
realizes  from  a  security  more  than  enongh  to 
pay  the  debt,  he  is  not  liable  for  the  sarplns 
in  an  action  by  the  debtor's  assignee,  until 
after  notice  of  the  assignment  and  a  demand.' 
[10  Johns.,  285 ;  5  Cow.,  876 ;  8  Barn.  A  A., 
696.]  Supreme  Ct,^  1840,  Bears  «.  Patrick,  28 
Wend.^  528. 

40.  Bolt  to  aatiaiy  a  paid  Judgment  A 
judgment-creditor  was  endeavoring  to  enforce, 
by  execution,  the  payment  of  a  Judgment 
which  had  been  already  satisfied.  The  Judg- 
ment was  rendered  in  a  Justice's  court,  and  no 
transcript  had  ever  been  filed.  It  was  regu- 
larly rendered,  and  the  execution  was  fair  and 
regular  upon  its  face.  The  Judgment-creditor 
was  insolvent 

Heid^  that  the  judgment-debtor  might,  «o 
neeemtate^  maintain  an  action  in  the  nature 
of  a  bill  in  equity  against  the  creditor,  to  have 
the  Judgment  declared  satisfied  and  tiie  cred- 
itor's proceedings  ei^joined ;— on  the  ground 
that  the  debtor  could  have  no  remedy  at  law. 

1.  He  could  have  no  relief  by  motion  to 
▼aoate  the  judgment,  because  the  justice  who 
rendered  it  could  not  entertain  such  motion, 
and  the  County  Oonrt  had  no  Jurisdiction  of 
the  cause,  no  transcript  having  been  filed. 

2.  He  could  not  sue  either  the  constable  or 
the  Justice,  because  the  Judgment  and  execu- 
tion were  a  protection  to  them. 

8.  His  remedy  against  the  Judgment-cred- 
itor  by  action  at  law  was  worthless,  because 
the  latter  was  insolvent  Supreme  Ot^  1856, 
Mallory  «.  Norton,  21  Barb.y  424. 

41.  Reooveiing  baok  seouiity  from  In- 
■olvent  •iiret7.  W.  was  indebted  to  E.,  and, 
upon  an  agreement  for  forbearance,  borrowed 
N.'s  obligation  and  transferred  it  to  E.  as  se- 
curity, at  the  same  time  securing  N.  by  a  bond 
and  a  transfer  of  property.  Subsequentiy  N. 
became  insolvent    Held^  that  W.  could  main- 


tain a  bill  against  E.  and  N.'s  assignee,  to  pro- 
tect the  property,  and  for  an  account  A,  V. 
Chan.  Ct,  1845,  Shaw  f>,  Leavitt,  8  San^f. 

CK  168. 

42.  Ikllataka  in  settlement.  On  settling  a 
debt  secured  by  mortgage,  a  credit  was  given 
by  mistake,  and  the  security  transferred  to  a 
third  person  at  the  debtor's  request; — Seild^ 
that  the  debtor  was  liable  for  the  amount  of 
the  credit,  as  so  much  money  received.  i9u- 
preme  Ot,^  1882,  Tinslar  «.  May,  8  F«fu2.,  561. 

43.  Reopening  eettlement  after  aeelsii- 
ment  of  part  of  balanoa  Where  a  portion 
of  a  debt  is  assigned  to  a  third  person,  with 
the  debtor's  assent,  the  latter,  in  an  action  by 
the  creditor  to  recover  for  the  part  of  the  debt 
not  assigned,  cannot  allege  errors  in  the  settle- 
ment of  an  account  between  him  and  the  plain- 
tifE^  in  respect  to  the  debt  assigned,  nor  set  oft 
erroneous  credits  against  the  claims  of  the 
plaintiff.  His  remedy  is  to  have  them  deduct- 
ed from  the  debt  assigned.  N,  F.  Superior 
Ct.,  1851,  Haggerty  «.  Allaire  Works,  6  Smidf^ 
280. 

44.  Death  of  one  joint-debtor.  If  one  of 
several  joint-makers  of  a  promissory  note  dice 
solvent,  and  the  survivors  become  insolvent, 
the  estate  of  the  deceased  is,  in  equity,  charge- 
able with  the  payment  of  the  note.  The  rule 
that  at  law  the  representatives  cannot  be 
charged,  respects  the  remedy,  but  does  not 
determine  the  right  Ct.  ^  Errert^  1804, 
Jenkins  «.  De  Groot,  1  Qai,  Oae.^  122. 

45.  In  the  case  of  a  joint-obligation,  if  one 
of  the  obligors,  being  mere  surety  for  the 
other,  dies,  his  personal  representatives  are 
not  chargeable  with  the  debt,  but  the  credit- 
or's remedy  is  at  law  against  the  survivor. 
Supreme  Ot.^  1846,  Bradley  «.  Burwell,  Z 
Den.^  61. 

46.  In  such  case  the  representatives  of  the 
decedent  cannot  be  charged  in  equity  with  the 
debt  It  is  only  where  the  decedent  had  a 
benefit  from  the  consideration  of  the  obliga- 
tion that  it  can  be  deemed  several,  as  against 
his  representatives.  [8  Wheat,  174.]  N.  T. 
Superior  OU^  1849,  Carpenter  «.  Provoost,  S 
Sandf,,  587. 

47.  Jolnt-jtidgment  In  the  case  of  the 
death  of  one  of  several  joint-debtors,  whether 
partners  or  otherwise,  if  the  survivor  be 
wholly  destitute  of  property,  the  creditor  may 
proceed  in  equity,  against  the  estate  of  the  de- 
cedent; but  merely  setting  forth  a  Joint-Jndg- 


DEBTOR  AND  OREDITOE. 


341 


(MUatml  Saeozitifli. 


nent  is  not  sufficient,  bnt  the  bill  must  arer 
expUeiUy,  that  the  indebtedness  on  which  the 
judgment  was  reooyered  was  joint.  Chamcery^ 
184S,  Smith  «.  Ballantyne,  10  Paige^  101. 

48.  —  praferenca  If  one  of  two  joint 
judgment-debtors  die,  and  the  creditor  comes 
into  eqnitj  for  payment  ont  of  his  personal 
estate,  he  is  not  entitled  to  preference  as  a 
judgment-creditor.  Ohaneery^  1840,  Hosaok 
ff.  Bogen,  8  Paige^  229.* 

49.  Sobrogation — ^vblnntary  anrety.  A. 
owed  a  debt  to  B.,  who  was  indebted  to  0. 
At  the  reqnest  of  B.,  and  in  pursuance  of  an 
amngement  between  B.  and  0.,  A.  executed 
a  l)ond  and  mortgage  for  the  amonnt  of  his 
debt,  directly  to  0. ;  and  on  the  solicitation  of 
B.,  bat  without  any  request  from  the  mort- 
gagor, D.  g:naranteed  the  payment  of  the  bond. 
The  holder  of  the  bond  and  mortgage,  who 
lad  sbo  become  the  owner  of  the  equity  of 
redemption  under  a  junior  mortgage,  sued  D. 
upon  his  guaranty,  and  compelled  him  to  pay 
tlie  debt  Heild^  that  D.  was  entitled  to  the 
benefit  of  the  mortgage  for  his  indemnity.  It 
does  not  lie  with  the  creditor  to  object,  that 
&e  surety  became  surety  without  the  debtor's 
nqnest  Moreover,  the  land  had  become  the 
primary  fund  for  payment.  Ot.  ofAppedlSy 
1948,  Mathews  e.  Aikin,  1  K  T,  (1  Oomst.), 

m. 

50l  XndoTBer  not  a  surety.  One  who  in- 
dorses a  bill  or  note  for  a  consideration  re- 
edred  by  himself  and  for  his  own  benefit  ez- 
doBiYely,  without  reference  to  the  wishes  or 
ooDTenience  of  the  maker,  is  not  a  surety  for 
the  maker  in  any  such  sense  as  would  entitle 
bim  to  an  account  from  the  holder  of  the  note 
for  the  value  of  a  collateral  security,  taken  by 
Urn  from  the  maker,  on  his  own  account,  and 
nbsequently  surrendered  in  good  faith,  and 
without  payment  Ot,  of  Appeals^  1849,  Pitts 
f.  Oo&gdon,  2  If.  F.  (2  GofMt.\  862. 

As  to  the  validity  and  effect  of  ContraotB, 
eeeOofHTBAora,  and  the  titles  there  referred  to. 

As  to  Coaatzibation  and  Sabrogatioii,  con- 
nh  those  titles,  and  Pbinoipal  akd  Surstt. 

As  to  what  ConTeyanoeB,  dto.,  are  fraudu- 
ieot,  see  ABSiomoNT  fob  Bsnxfit  ov  Orbd- 
non ;  Ohattbl  MoBreAov ;  Gonvxssion  of 
Jiimkhit;  Fbaudvlint  OoNTXTAiroB;  and 
titles  there  referred  to. 


*  866  this  case  diBoossdd  on  appeal,  S.  C,  26 
Wnd,^  818. 


As  to  what  Piupwty  may  be  reached  by 
creditor's  bill,  see  Obbditob's  Surr. 

11.   COLLATBBAL  SjECUBITIES. 

61.  Rig^t  to  coUeot.  A  creditor  received 
the  note  of  a  third  pei'son  as  collateral  securi- 
ty, agreeing  to  return  it  on  payment  of  his 
debt,  and  to  use  all  legal  means  to  collect  it,  if 
so  directed  by  the  debtor.  Held^  that  he 
might  sue  upon  the  note,  when  due,  without 
any  direction  from  the  debtor,  though  his 
own  debt  was  not  yet  due.  Supreme  Ct.^ 
1845,  Bay  e.  Gunn,  1  Dm.,  108. 

52.  Ri^ts  cxf  maker  of  collateral  notes. 
A  debtor  borrowed  plaintiff's  notes  and  lodged 
them  with  his  creditor  as  collateral  security, 
with  notice  that  they  were  accommodation- 
notes.  He  also  lodged  with  them,  for  the 
same  purpose,  a  note  of  a  third  person.  This 
latter  note  the  creditor  discounted,  and  applied 
the  avails  upon  the  debt,  and  subsequently, 
having  brought  suit  upon  it,  they  made  a 
secret  arrangement  with  the  maker  to  dis- 
charge him,  in  case  they  should  obtain  pay- 
ment out  of  the  accommodation-notes.  The 
makers  of  the  latter  notes  paid  them  in  igno- 
rance of  this  fact 

EMy  that  they  could  compel  the  creditor 
to  account  to  them  for  the  note  which  he  had 
discharged.  The  cause  of  the  transaction 
showed  that  the  creditor  held  the  claim  on 
that  note  primarily  for  their  own  security, 
and  next  for  the  indemnity  of  the  plaintiff ; 
and  that  they  had  no  right  so  to  deal  with  it 
as  to  impair  that  indemnity.  Supreme  Ot.^ 
1858,  Chester  «.  Kingston  Bank,  17  Beurb,,  271. 
'  53.  Xransfeizing  collaterals.  A  creditor 
holds  all  collateral  securities  as  the  agent  or 
trustee  of  his  debtor,  to  be  coUected  for  the 
benefit  of  the  latter,  in  discharge  of  the  princi- 
pal debt,  and  to  be  surrendered  whenever 
such  principal  debt  is  paid,  before  resort  to 
the  securities  is  had.  And  if  he  undertakes 
to  transfer  them  to  third  persons,  without  the 
authority  of  the  principal  debtor,  the  law  will 
hold  that  he  has  elected  to  take  them  at  th 
amount  due  upon  their  face,  in  satisfaction,  to 
that  extent,  of  the  principal  debt.  Supreme 
Ct^  1854,  Hawks  «.  Hinchdiff,  17  Barb.,  49S. 

54.  If  the  principal  security  is  wbolly  in- 
adequate^ the  creditor  may  pursue  a  collateral 
security  as  soon  as  it  is  due.  A,  V.  Chan.  Ot.^ 
1844,  Westervelt  v.  Haff,  3  Saindf.  Oh.,  98. 

55.  Action  against  collectiiig  agent   One 
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who  held  a  note  as  collateral  aeoority,  left  it 
with  a  bank  for  coUeotioii,  and  the  bank  neg- 
lected to  charge  the  indorsers; — Biold,  that 
the  ovmar  of  the  note,  on  reeeSring  it  again, 
might  maintain  case  against  the  bank  for  the 
damages ;  and  that  snch  suit  might  be  main- 
tained in  his  name  by  his  assigns.  Ot.  of 
Mrrars^  1888,  Bank  of  Utioa  v.  HcKinster,  11 
Wend.y^7B ;  affirming  S.  0.,  9  Id.^  46. 

56.  Payment  of  the  pxlno^Md  secnrity  ex- 
tingnishes  a  collateral  one,  unless  it  is  kept 
alive,  and  equity  requires  its  enforcement 
Thus  A.  and  B.  execute  a  m(»lgage,  and  B. 
assumes  the  debt,  and  gives  other  security 
for  it,  payment  of  that  security  satisfies  the 
mortgage.  Bupr&me  Ct^  1849,  McGiven  «. 
Wheelock,  7  Barh^  23. 

57.  A  releaaa  from  all  liability  on  a  notci, 
to  secure  the  amount  of  which  a  chattel  mort- 
gage is  given  as  collateral  security,  discharges 
the  mortgage.  Buprerw  Ct^  1848,  ^odgett  e. 
Wadhama,  MU  di  D.  Sujfp.^  65. 

5a  Retoal  to  take  land  in  paymant.  A 
creditor  received  a  bond  of  a  third  person 
from  hia  debtor  as  collateral  security,  and 
afterwards  refused  to  receive  from  the  obli- 
gor, land,  in  payment  of  the  bond,  though 
the  debtor  requested  him  to  do  so,  and  the 
debtor's  assignee  offered  to  indemnify  him 
against  any  loss  that  might  arise  on  a  fair 
sale  of  the  land ;  and  the  obligor  afterwards 
became  insolvent,  and  the  amount  was  lost 
JBfeld^  that  the  creditor  was  not  liable  for  the 
amount  of  the  bond,  to  the  debtor  or  his 
assignee.  He  had  a  right  to  payment  accord- 
ing to  the  bond.  Ot,  qf  Errwn^  1820,  Rhine- 
lander  e.  Barrow,  17  Johm^  588 ;  reversing 
S.  0.,  S/oAiM.  (7A.,  614. 

59.  CdUateralflinore  to  oroditor'a  benefit 
Collateral  securities,  given  to  the  surety,— e.  ^., 
to  an  indorser,— -are  considered  as  trusts  for 
the  better  protection  of  the  creditor's  demand, 
and  equity  will  see  that  their  intention  is  ful- 
filled. Whether  the  plaintifi^  were  apprised 
at  the  time,  of  the  creation  of  this  security,  is 
not  material.  Chancery^  1814,  Moses  e.  Mur- 
gatroyd,  1  Johns.  Gh,^  119;  followed,  1817, 
Phillips  V,  Thompson,  2  Id,^  418.  To  the  same 
effect,  Supreme  Ot.,  1799,  Neilson  e.  Blight,  1 
Johns,  Cas,^  20d;  Chancery,  1842,  Curtis  v. 
Tyler,  9  Paige,  482. 

60.  The  creditor  is  entitled  to  the  benefit 
of  any  counter-bonds  or  collateral  securities 
, which  the  principal  debtor  has  given  to  the 


surety,  or  person  standing  in  the  situatioii  of 
a  surety,  for  his  indemnity.  Such  seeoritieB 
are  regarded  as  trusts  for  the  better  aeoiiritj 
of  the  debt,  and  chancery  will  compel  the  ex- 
ecntion  of  the  trusts  for  the  benefit  oi  the 
creditor.  [1  £q.  Cse.  Ab.,  98,  £.,  5 ;  9  Paige, 
482;  U  Yes.,  22;  18  Johns.,  605;  4  Kant, 
807;  1  Story  £q.,  ^  602, 688.]  (X  o/AppeeUi, 
1850,  Vail  V.  Foster,  4  IT.  Y.  (4  OtmU,),  812. 

in.   GOHPOSnTON-DjEEDS. 

ex,  Fom.  That  a  oompositioa  with  ored- 
itovs  may  be  by  parol,  unless,  perh^M,  wheve 
the  debt  is  a  specialty.  FeUows  e.  Steveni^ 
24  Wend^  294;  Williams  e.  CanringU>n,  1  ffUL, 
515. 

6SLBB8oationbjp«rtnar.  Aoomposition- 
doed,  though  under  seal,  if  exeontad  l^  one  of 
the  partneis  in  the  firm-name^  is  binding  upon 
the  partnership.  It  is  but  the  oompioiiiise  of 
a  debt,  which  one  partner  may  make  notder 
sesl.  IT.  F.  Chm.  PL,  1856,  Beach  v.  OUea- 
dor^  1  EiU^  41. 

63.  MwtaaWgr.  An  agreement  by  a  cred- 
itor to  discharge  his  debt  on  reoeiving  security 
for  a  part  of  it,  is  without  oonsideration,  if 
the  debtor  is  not  bound  by  it  to  fhmiah  tba 
security,  and  this  though  it  is  under  seaL 
Such  an  agreement  cannot  be  enforoed.  dUan- 
eery,  1884,  Acker  e.  Phosnix,  4  Po^s,  805. 

64.  That  a  mutual  agreement  by  various 
creditors  with  each  other  to  reoeive  from  a 
debtor  a  sum  less  than  their  respective  claims, 
or  such  an  agreement  by  a  single  creditor  with 
his  debtor,  upon  the  faith  of  which  other  cred- 
itors are  induced  to  make  a  similar  compro- 
mise, is  binding.  Williams  «.  Carrington,  1 
ffilt^  515. 

65.  GreditocB*  aaaent  Composition-deeds 
are  to  be  favorably  interpreted,  to  sustain  their 
validity.  Thus,  where  it  was  required  that 
two-thirds  of  the  creditors  must  accept  the 
proposals,— .Fs2e2,  that  it  was  not  neeeesary 
that  all  of  the  two-thirds  should  sign  the 
written  acc^tanoe,  but  that  such  acc^»tance 
might  be  evidenced  in  other  ways.  Supreme 
Ot.,  1840,  Fellows  v.  Stevens,  24  WmuL,  294. 

66.  FaUwe  to  okytaia  aaaent.  An  agree- 
ment by  one  of  several  creditors  to  compro- 
mise his  claim  for  part  payment,  on  oondi- 
tion  that  all  the  other  creditors  consent  to 
take  the  same  percentage  on  the  debts  due 
them,  and  a  receipt  by  such  creditor,  showing 
payment  of  such  part  ss  a  compromise,  and  in 
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fofl  of  the  indebtednen,  ^^proTided  til  the 
other  oiediUn  aooept  the  saEme  for  their  de- 
mands,'*— do  not  satisfy  his  claim,  if  any  of 
the  other  creditora  rinsed  to  oonpromise, 
and  were  paid  their  demands  in  ftill.  The 
eAeet  of  aiicb  payment  is  simply  to  discharge 
the  debt  pro  tmUo;  Xb»  residue  is  still  owing, 
and  an  action  on  the  original  contract  is  the 
proper  remedy*  €ft,  ^  App&alk^  185d,  Dnrgin 
f.  Ireland^  14  K  T.  (4  Emi^.\  822. 

67. WttUracvviDB MMOt.  Theassentofa 
ereditar  to  the  eomposltion  may  be  openly 
withdrawn,  with  the  consent  of  the  debtor, 
vithent  the  eottconmioe  of  die  other  ored- 
iton,  before  the  accord  has  been  folly  exe- 
ented.  Supreme  €t^  IMQ,  FeO^ws  «.  8te- 
?eM»MFMl^d94. 

6a  lUw  wmfimmaMdatUk  A  composi- 
tioa^mada  en  the  fkutfa  of  fiilae  representatioiis 
of  the  dabtor,  may  be  avoided,  ao  far  as  the 
cn^tora  ware  ii^nred,  and  he  be  held  to  make 
is  good.  Thus,  where  be  exaggerated  the 
OBoont  due  to  a  creditor  proposed  to  be  pre- 
fwradt— iJ«M,  that  he  ahonld  be  held  liaUe, 
notwithstanding  the  release ;  bnt  only  to  the 
amonat  of  the  property  held  by  him  at  the 
time  of  the  ooKnproiillse,  above  the  amoant 
ahea^  paid.  Ohammry^  1824,  Irving  e. 
Hun^irey,  Bepi^  284. 

69.  fhomt  we^  o|9oalta  oreditoca*  waweai 
A  deed  of  releaee,  which  is,  in  terms,  general, 
and  embraces  every  demand,  and  all  causes 
of  aotion  of  every  name  and  nature,  is  not  to 
be  rastnined  and  deemed  to  operate  only 
apon  the  debt  set  opposite  the  name  of  a 
eraditor.  He  cannot  afterwards  recover  from 
the  debtor  another  demand  not  specified.  [1 
£8p.,  181 ;  15  Com.  L.,  602,  488 ;  8  Id.,  810.] 
dtifteme  Ot^  1888,  Rnsaell  e.  Rogers,  10  Wend., 
474;  8.  P^  F.  Ohu^  dU,  1884,  Van  Bnmt  e. 
Van  ^rmt,  8  Ed/w.^  14. 

7a  Heaenratton  aa  to  tirfid  partiea.  When 
the  acceptor  of  a  bill  enters  into  a  composition- 
deed,  in  which  he  accepts  a  release  from  the 
holder  of  the  bill,  with  a  reservation  of  the 
latter*8  right  to  soe  the  drawer,  he,  in  effect, 
aateats  to  remain  bound  to  the  drawee,  in  the 
coDtingency  of  a  suit  being  brought  against  the 
latter.  [Citing  80  £ng.  L.  ds  £q.,  157 ;  1  Pars, 
on  Oontr.,  286;  6  Johns.,  242;  2  Cai.,  121; 
IS  Beav.,  19i^;  2  Bred.  &  B.,  88;  5  GUI.  h  J., 
814;  and  distingnishing  Mottram  e.  Mills,  2 
fiandfl,  189.]  if.  F.  Superior  Ct,  1855,  Ly- 
aaght «.  Phillips,  5  Duer,  106. 


71.  The  acceptors  of  a  bill  entered  into  a 
deed  of  composition  with  their  creditors,  to 
which  both  they  and  the  holder  of  the  bill,  as 
one  of  the  creditors,  were  parties.  The  deed 
contained  an  absolute  release  of  tiie  acceptors, 
and  also  a  covenant  not  to  sue  tiiem,  but  ft 
contained  also  a  reservation  of  the  rights  and 
remedies  of  the  creditors  against  third  persons 
not  parties  to  the  deed,  who  were  or  migh 
beoome  liable  as  drawei^  indoi^ers,  or  other- 
wise. 

Seld^  that  the  efiSdot  of  the  reservation  wan, 
not  only  to  preserve  the  holder^s  right  of  ac- 
tion against  the  drawer,  but  to  continue  the 
liability  of  the  acceptors  to  tiie  drawer  in  oas6 
he  should  be  competed  to  pay  the  bdl,  and 
that  consequeiitly  ^e  lelease  and  covenant  in 
the  deed,  as  they  did  not  afEbct  tiie  rigbfts  tit 
the  defendant,  constituted  no  defence  to  the 
holder's  action  against  the.  drawer.    lb, 

71.  6teretadvaiitagfatocnie(0KWdifeor.  A 
composition-deed  is  an  agreement  between  tb6 
creditor  thonaelvea,  aa  well  as  between  tiiem 
and  the  debtor.  It  is  an  agreement  that  aieh 
shall  receive  his  stipulated  amount  and  noth« 
ing  more;  and  every  security,  not  provided 
for  in  the  deed,  and  given  to  a  partknlar 
creditor,  and  not  diadosed  at  the  time,  is  void. 
[Doug.,  606,  684;  1  Anat,  202;  IP.  Wm.^ 
768;  6  Bing^  482,  465;  4  East,  872;  16 
Yes.,  52;  8  Cai.,  218;  12  Johns.,  800;  10 
Wend.,  496.]  K.  F.  Superior  Ot.,  186<^ 
Brack  e.  Cole^  4  Swn^f.^  70;  approved  and 
followed,  K  F.  Com.  FL,  1855,  CarroU  e. 
Shields,  4  S.  D.  SiMh,  466. 

73.  The  debtor's  promise  to  pay  one  of  the 
creditors  the  whole  of  his  demand,  in  order  to 
induce  him  to  sign,  is  a  fraud  upon  the  other 
creditors,  and  against  public  policy.  [4  Johns., 
410;  2Id.,886;  12Id.,806;  8Cai.,218;  19 
Johns.,  811;  10  Wend.,  478;  4  Sandf.,  79.] 
A  note  g^ven  in  consummation  thereof  is  of  no 
greater  validity  than  the  agreement  itself,  in 
the  hands  of  one  who  is  not  a  Inmorfide  holder 
for  value.  N.  Y.  Com.  Fl,  1865,  Carroll  e. 
Shields,  4  E.  D.  Smith,  466;  1656,  Beach  e. 
OUendorf,  1  Etlt,  41 ;  S.  P.,  Supreme  Ot,  3^. 
71, 1854,  Higfidns  e.  Mayer,  10  ffow.  Pr.,  868. 

74.  Default  in  the  case  of  composition- 
deeds,  the  debtor  must  pay  at  the  day  ap- 
pointed ;  and  if  he  neglects  to  do  so,  the  origi 
nal  debt  is  revived.  [86  Eng.  L.  dp  Sq.,  198 ; 
1  E.  D.  Smith,  66.]  Supreme  Ot.,  1858,  Pen- 
niinan  v.  Elliott,  27  Barb,,  815. 
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75.  "Waiver.  The  acceptance  by  the  attor- 
ney of  the  creditor,  of  a  second  instalment,  af- 
ter the  creditor  had  refused  to  receive  a  tardy 
offer  of  the  first  instalment,  is  not  a  waiver  of 
the  default  unless  it  is  shown  that  the  attor- 
ney had  authority  to  wuve  the  default.    lb, 

76.  But  the  subsequent  act  of  the  creditor, 
in  ratifying  such  payment  to  his  attorney,  is 

■  a  waiver.    lb, 

77.  A  release  by  creditors  of  an  insurance 
company,  on  payment  of  a  part  of  their  debts, 
sustained.  De  Voss  «.  Johnson,  18  £arb,y 
170. 

For  other  oases  turning  on  the  same  prin- 
dples,  as  to  the  validity  of  seouritiee  to  induce 
creditors  to  sign,  see  Oontkaots,  tit.  Validity. 

As  to  compromises  by  Partaen  and  Joint- 
debtoni  see  those  titles. 

rV.  EzTIKGinSHinENT. 

78l  a  personal  aotion  onoe  suspended 

by  the  voluntary  act  of  the  party  entitled  to 
it,  is  forever  gone  and  discharged.  [8  Rep., 
186;  Co.  Lit.,  264;  Hob.,  10;  1  Salk.,  299; 
Oro.  Oar.,  872;  1  Bos.  h  P.,  680;  ToL  L.  of 
Ekcc.,  847.]  Supreme  Ot.^  1807,  Thomas  «. 
Thompson,  2  Johm.^  471. 

79.  If  a  stranger  voluntarily  pays  the 
debt  of  another,  without  any  agreement  that 
the  security  shall  be  assigned  to  or  kept  on 
foot  for  his  benefit,  the  debt  is  absolutely  ex- 
tinguished. [8  Martin,  706;  19  Id.,  602.] 
Chancery^  1882,  Sanford  v.  McLean,  8  Faiffe^ 
117. 

80.  Aoooont.  A  creditor  may  receive,  in 
satisfaction  and  discharge  of  his  demand,  an 
Acooont  against  a  stranger,  as  well  as  any 
other  thing  in  action.  Jf,  T.  Superior  Cft,^ 
1847,  Willard  «.  Germer,  1  San^fiy  50. 

81.  Where  a  bUl  lias  been  given  in  pay- 
ment for  goods,  the  plaintiff  cannot  recover 
for  the  goods  without  proof  that  the  defend- 
ant had  been  rendered  legally  liable  as  drawer 
of  the  bill,  or  had  made  a  binding  promise  to 
pay  it,  with  knowledge  that  he  was  not  liable. 
Supreme  {?«.,  1881,  Jones  «.  Savage,  6  Wend.^ 
658. 

82.  Note  to  tlilrd  party.  A.,  on  a  pur- 
chase from  B.,  gave  his  notes  payable  to  0, — 
ffeldy  that  0.  could  only  recover  on  tiie  notes, 
not  on  the  original  consideration.  Supreme 
Ot,^  1882,  Peck  t>.  Farrington,  9  Wend.,  44. 

83.  Negflect  to  enforce  collateral.  The 
oreditor^s  right  of  action  is  not  discharged  by 


his  neglect  to  enforce  a  ooUateral  eeoority. 
Supreme  Gt,^  1886,  Taggard  v.  Ourtenina,  15 
Wwd.,  166. 

84.  Destraotioli  of  bond.  Where  the  ob- 
ligee, in  view  of  death,  put  the  bond  into  the 
fire,  at  the  time  saying  to  the  obligor  that  the 
money  was  hei-s, — EM^  that  the  debt  was 
discharged.  Ct.  of  Brrors^  1889,  Gardner  «. 
Gardner,  22  TTm^.,  626;  reversing  S.  C^  7 
Faiife,  112. 

85.  A  sealed  nKntgage  of  a  ohattel,  taken 
on  a  sale  of  the  chattel,  as  security  for  a  part 
of  the  price,  does  not  merge  the  demand.  Su-- 
preme  Ot,^  1841,  Sterling  «.  Rogers,  25  Wend,^ 
658. 

86.  Appointment  of  Bxeontor.  If  a  cred- 
itor appoint  his  debtor  his  executor,  such  ap- 
pointment, if  the  debtor  takes  upon  himself 
the  burden  of  the  execution  of  the  will,  oper- 
ates as  a  release  [Oro.  Oar.,  872]  or  extin- 
guishment of  the  debt  The  ciroumstsnce 
that  other  persons  were  executors  with  the 
defendant,  does  not  vary  the  case.  Supreme 
Ct.^  1807,  Thomas  «.  Thompson,  2  Jokns^ 
471. 

87.  If  in  such  case,  however,  the  testator 
does  not  leave  funds  sufiKcient  for  the  payment 
of  his  debts,  the  debt  is  not  extingciished 
but  becomes  assets  for  their  payment.  Su^ 
preme  Ot.,  1824,  Marvin  «.  Stone,  2  (^.,  781. 

8a  If  from  tiie  wMl  it  appears  that  the  tes- 
tator did  not  intend  to  discharge  the  debt,  it 
becomes  assets  in  the  executor's  hands;  and 
an  intention  to  discharge  a  judgment  against 
the  person  named  as  executor  cannot  be  in- 
ferred from  a  clause  in  the  will,  that  all  Judg- 
ments that  may  be  in  the  hands  of  the  exec- 
utor shall  be  pud,  to.    lb, 

89.  It  aeeme^  that  where  the  creditor  makes 
one  of  a  number  of  joint  and  several  obligors, 
his  executor,  the  debt  is  gone,  on  the  ground 
that  a  release  of  one  obligor  is  a  release  to  all. 
Thomas  «.  Thompson,  2  Johns,^  471. 

90.  Judgment  on  collateral  seonxlty. 
Where  a  judgment-debtor  gives  a  secority 
with  surety,  collateral  to  the  Judgment,  for  the 
full  amount  thereof,  and  the  creditor  recoTers 
a  new  Judgment  and  collects  the  amount  from 
the  surety,  on  execution,  the  original  judg- 
ment, to  which  such  security  was  collateral,  is 
thereby  extinguished,  and  no  effectual  sale  of 
the  debtor's  property  can  be  made,  even  oa 
an  execution  issued  previous  to  the  payment 
of  the  second  judgment.     Ot,  of  AppeaU^ 
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1860,  Graft  v.  Merrill,  14  ilT.  T.  (4  Kern,), 
456. 

91.  A  mortsaee  g^ven  as  collateral  to  a 
promifisoiy  note,  does  not  eztingnish  it,  al- 
though it  contains  a  proviso  against  personal 
liability  on  the  mortgage.  Supreme  Gt,^  1827, 
Ainslie  o.  Wilaon,  7  Gout,,  662. 

91  The  acceptance  of  a  mortgage,  or  other 
collateral  secoritj,  for  the  payment  of  a  debt, 
neither  satisfies  the  original  demand  nor  sus- 
pends the  right  of  action  to  enforce  it.  [14 
Johns.,  404.]  Supreme  Ct,  1886,  laggard  v, 
Gvtaiiiis,  15  Wend.^  156. 

93b  SuLsilluUng  moxtgaga  Where  a  cred- 
itor gave  np  the  debtor^s  note  and  took  as 
neority  an  abaolnte  conveyance  of  land,  with 
ft  defeasance  which  amounted,  in  legal  effect,  to 
ft  mortgage,  and  it  tnrned  out  worthless  as  a 
nenrity; — HM^  that  he  was  entitled  to  re- 
eover  the  amount  of  the  note  in  assumpsit. 
Sepreme  Ct,^  1881,  Palmer  «.  Gumsey,  7 
F«fidL,248. 

91  Where  a  mortgage,  or  a  deed  absolute  in 
form,  is  taken  for  a  pre-existing  indebtedness, 
with  the  intention  of  discharging  the  original 
debt,  and  no  express  covenant  or  bond  to  pay 
tbe  debt  is  also  given,  the  creditor  must  look 
to  the  land  alone.  Chancery,  1848,  Hone  «. 
Mer,  a  Barb.  Ch.,  659. 

99L  A  jndsment  against  the  sheriff  for  not 
retoraing  an  execution,  does  not  extinguish 
the  judgment  on  which  the  execution  was 
isned.  The  two  judgments  are  cumulative. 
Bufrme  Ct,  1848,  Baker  f>,  Martin,  8  Barb., 

96L  Parohase  of  property  and  mortgage 
theraoo.  F.  sold  a  boat  to  S.,  who  gave  his 
notes  therefor,  the  sale  being,  as  between  them, 
vpon  condition  that  S.  paid  his  notes  at  ma- 
toritf.  8.  sold  the  boat  to  B.,  upon  the  ex- 
press eondition  that  B.  should  pay  the  notes. 
B.  then  sold  the  boat  to  W.,  with  warranty  of 
the  title.  W.  then  paid  to  F.  the  amount  of 
tiie  notes,  and  took  a  transfer,  and  sued  8. 
upon  them.  RM^  that  W.  could  not  claim 
the  benefit  of  a  hcna-fide  purchase,  because  he 
had  pud,  or  taken  a  transfer  of  the  notes  from 
F, ;  that  the  notes  were  analogous  to  a  mort- 
gage-lien, and  that,  the  lien  and  title  beipg 
united  in  him,  the  notee  were  extinguished. 
AiprMM  0%.,  1858,  Wayne  v.  Sherwood,  14 
Bm«.,688. 

97.  Reoelptof  apait;infii]L  The  accept- 
ance by  a  creditor,  from  his  debtor,  of  a  sum 


less  than  the  entire  debt  in  full  payment  and 
discharge,  and  the  giving  of  a  receipt  therefor, 
expressed  to  be  in  full,  does  not  discharge  the 
debtor.  N.  F.  Com,  PI,  1867,  Williams  ». 
Oarrington,  1  HiU,,  515. 

98.  Reoeivlng  the  debtor's  promissory 
note  for  the  debt,  does  not  merge  or  extin- 
guish the  demand,  although  it  is  expressly 
agreed  to  be  received  iii  satisfaction.  Supreme 
Ct,,  1841,  Oole  V.  Sackett,  1  ffill,  516;  1843, 
Waydell  v,  Luer,  5  Id,,  448 ;  and  see  Hill  v, 
Beebe,  18  If,  T,  (8  Eem.),  656. 

99.  The  act  of  a  mortgagee  under  a  chattel 
mortgage,  in  accepting  tiie  promissory  notes 
of  the  mortgagor  for  the  debt,  is  not  a  waiver 
of  the  mortgage  security.  A  creditor  has  a 
right  to  take  as  many  securities  as  his  debtor 
is  willing  to  give.  IT,  Y.  Superior  Ct.^  1854, 
Weeoott «.  Gunn,  4  Duer,  107. 

100.  Note  of  third  person.  The  accept- 
ance, in  full  satis&ction,  by  a  creditor,  of  the 
note  of  a  third  person,  for  the  whole  amount 
due  on  a  previous  note  given  by  his  debtor,  is 
an  extinguishment  of  the  original  considera- 
tion. [20  Johns.,  76 ;  6  Oranoh,  258 ;  8  Oow., 
79.]  Supreme  Ct,,  1829,  Booth  «.  Smith,  8 
Wend..,  66. 

101.  The  note  of  a  third  person,  though  for 
less  than  the  debt,  if  accepted  in  full  satisfac- 
tion, extinguishes  the  debt.  Supreme  Ct,^ 
1886,  Kellogg  «.  Richards,  14  Wend.,  116. 

102.  The  mere  taking  of  the  notes  of  third 
persons,  on  time,  as  collateral  security  for  the 
debt,  will  not  operate  to  discharge  the  debtor. 
Supreme  Ct,  1854,  Hawks  v.  Hinohcliff;  17 
Barb.,  492. 

103.  Taking  the  note  of  a  third  person  for 
an  existing  debt  is  not  payment,  unless  the 
creditor  agrees  to  receive  it  in  payment  Ct, 
of  AppeaU,  1850,  Vail  v.  Foster,  4  K  Y.  (4 
Comet.),  812;  1865,  Noel  v.  Murray,  18  K  Y. 
(8  Kern.),  167;  affirming  S.  0.,  1  Duer,  885. 

104.  A  negotiable  bote,  expressly  accepted 
in  satisfaction,  extinguishes  the  debt,  whatever 
be  the  grade  of  the  debt.  So  held,  of  the  joint 
and  several  note  of  the  debtor  and  a  third 
party.  Supreme  Ct.,  1880,  N.  Y.  State  Bank 
«.  Fletcher,  5  Wend.,  85. 

105.  Guaranty.  The  plaintiff  sold  goods 
to  the  defendant,  and  took  therefor  an  assign- 
ment of  notes  made  by  a  third  person  with 
defendant's  guaranty  thereof, — Held,  that  this 
showed  they  were  not  received  in  payment| 
and  the  notes  not  being  paid,  he  could  recover 


846 


DEBTOR  AND  OBSDITOS. 


on  the  original  oonsideration.  Sufrtma  Ct^ 
1883,  Butler  «.  Haight,  8  Wmd.,  585. 

106w  The  same  rule  applied  where  the  goar- 
ant J  waa  Toidy  for  lu^  expreaaiiig  a  considera- 
tion.   1848,  Monroe  •.  Hof^  5  i^n.,  860. 

107.  Seovzily  of  interior  dagros.  The 
mere  receipt  by  the  creditor,  of  a  collateral 
secnrity  of  an  inferior  degree,  cannot  operate 
as  an  eztingnishment;  nori  there  being  no 
agreement  for  delay,  will  it  operate  to  dis- 
charge a  surety  for  the  debt  So  held^  when 
the  new  secnrily  waa  not  negotiAble.  Ot,  of 
JBrron^  1888,  Niemoewicz  v.  Gahn,  11  Wmd.^ 
813;  affirming  S.  0.,  8  Paige^  614. 

lOG.  —  of  eg;aal  degree.  A  sabseqneot 
security  for  a  debt,  of  equal  degree  with  a 
former  security  for  the  same  debt^  will  not,  by 
operati<Mi  of  law,  extinguish  it.  [Ora  Eliz., 
716,  727,  817;  Brownl.,  74;  Oro.  Oar.,  86; 
Lit  R.,  58;  6  R.,  45;  8  Johns.,  54;  1  DaU^ 
430 ;  1  Oo w.,  1 ;  9  Wend.,  58 ;  20  Johns.,  407.] 
Bujprems  Ot^  1888,  Gregory  «.  Thomas,  20 
Wond^  17.  And  see  Day  «.  Leal,  14  Johns.^ 
404. 

109.  That  taking  a  bond  and  mortgage  is 
not  an  extinguishment  of  a  sealed  note,  pre- 
Tiously  given  for  the  same  debt  Phelps  v, 
Johnson,  8  Johni,y  54^ 

110.  —  of  blgher  degrea  Where  one  who 
is  a  creditor  by  simple  contract, — e,  ^.,  for 
money  lent,  or  by  becoming  indorse  or  sure- 
ty under  promise  of  indemnity, — takes  a  bond, 
or  sealed  note,  with  a  warrant  of  attorney,  to 
confess  Judgment  thereon,  as  security,  he  can- 
not afterwards  maintain  an  action  on  any  im- 
plied or  verbal  promise  of  payment  or  indem- 
nity. [2T.  R.,100.]  C^AaTUMry,  1822,  Roose- 
velt V.  Ifark,  6  John$.  OKy  266. 

111.  Prima  facie  and  unexplained,  taking 
a  security  of  a  higher  nature  extinguishes  a 
debt  of  an  inferior  degree.  To  meet  that  in- 
ference, it  must  be  shown  that  the  parties 
agreed  to  waive  the  legal  consequences,  either 
expressly  or  virtually.  Supreme  Ot,^  1889, 
Frisbie  e.  Lamed,  21  Wwd,^  450. 

112.  This  rule  applied  where  the  debt  was 
joint,  and  the  creditor  took  the  bond  of  one 
only  of  the  joint-debtors.    Ih, 

113.  If  one  of  two  iMrtnAn  execotes,  in 
the  name  of  the  firm,  a  sealed  promise  to 
pay  a  partnership  debt,  he  makes  it  his  own 
proper  debt ;  and  a  subsequent  composition- 
deed  by  creditors,  releasing  to  the  other  partner 
all  partnership  debts,  does  not  release  the  one 


who  executed  such  promise.  Suffmnsd^ 
1802,  element  v.  Brush,  8  Johne.  Cbt.,  180. 

114.  In  equity,  a  partnership  debt^  tboagh 
resting  in  simple  contract,  is  not  merged,  whsn 
a  higher  security  is  taken  from  one  partner: 
the  presumption  is  that  the  security  was  tskea 
as  collateral.  K  F.  Superior  Ot.^  1850,  Fich- 
olson  9.  Leavitt,*  4  Saiidf^  252. 

lis.  If  a  creditor  receives  from  one  parUwr 
the  note  of  a  third  person,  indotaed  by  him, 
in  payment  of  the  debt  of  the  firm,  itia  a  ait- 
isfiEustion.  Supreme  Ot.^  1889,  Frisbie  «.  Itf- 
ned,  21  Wend^  450. 

116.  Plaintiff  sold  goods  to  a  finn,  sod 
took  a  note,  made  by  only  one  of  the  put- 
ners,  therefor,  and  indorsed  and  tranafeiTed  it| 
and  the  indorsee  obtained  judgment  thtrson 
against  him  and  the  noaker.  MeiLi^  that  the 
demand  against  the  firm  for  goods  sold  was 
extinguished.  If  a  judgment  be  obtained 
against  one  of  several  joint-contractors,  in  s 
separate  action  against  liim  on  such  contrast, 
the  plaintiff  cannot  afterwards  proceed  aguost 
the  parties  omitted,  and  oonsequentiy  loeei 
their  security.  It  is  not  necessary  that  satis- 
faction should  follow  the  judgment  It  gsb-  ' 
not  vary  the  principle,  that  this  suit  wu 
brought  and  judgment  obtained  in  the  nime 
of  another,  or  that  the  creditor  waa  made  a 
defendant  in  the  action  on  the  note.  Suprem 
Ct,,  1845,  Peters  «.  Sanford,  1  Den.^  224. 

117.  Composition  with  a  singula  onditoi. 
0.,  hft^Qg  made  an  agreement  with  a  namber 
of  his  creditors  to  compromise  at  the  rate  of 
forty  cents  on.  the  dollar,  made  a  similar  agree- 
ment with  one  W.,  to  whom  he  paid  forty  per 
cent  of  his  indebtedness  to  him,  receiriog 
from  him  a  receipt  in  fall.  He  also  gave  him 
a  sealed  agreement  to. give  his  note  for  forty 
per  cent,  additional,  as  soon  as  his  c(Hnproinise 
should  be  completed  with  all  his  creditors,  on 
condition  that  W.  would  sign  a  paper  purport- 
ing to  compromise  his  claim  for  forty  per  cent. 
The  latter  engagement  was  never  performed. 

Seldy  there  being  no  evidence  that  the  other 
creditors  of  0.  were  induced  to  compromise 
by  the  agreement  of  W.,  that  W.  was  entitled 
to  recover  the  balance  of  his  debt  from  C 
IT,  Y.  Com,  PI,  1867,  Williams  c.  Carrington, 
1  Eilt.,  516. 


*  The  judgment  wm  reversed  on  the  grooad  U 
the  illegidlty  of  the  sMignment.    8.  a,  •  J^  T.  (1 

Sdd,),  510. 
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Ua  IMnlt  In  pajDMBt  of 

Where  a  jadgment-oreditor  reoeivee 
)  fior  a  partof  his  debt,  and  agnes  that  if 
all  the  notes  are  paid  aa  they  respeotively  be- 
eome  ^ne^  he  will  aehaowledge  satisfaotioD  of 
the  jadgmeat^  bat  if  either  be  aot  paid  at  ma- 
tuity,  any  arnna  received  shall  be  credited  ob 
the  jodgmenti  he  nay  treat  the  agreement  aa 
reeoiaded  when  any  note  ia  not  paid  at  ma- 
tnrity,  and  luroeeed  to  enforce  payment  of  the 
original  indebtadneaa.  The  enforoement*  of 
the  eDDtBaot  is  not  in  the  nature  of  a  penalty. 
The  areditor  may,  therefore^  refoae  to  receiye 
p^mort  of  the  notes  after  the  day  on  which 
thayfiiaidae.  iT.  F.  Om.  PI.,  1850,  Haggar- 
ty  a.  KmpaeD,  1  E.  D.  BmUh,  67. 

ua  Penoaal  ttaUUtgr  paMponad  to  a»- 
cini^.  There  are  oaaea  in  which  a  creditor 
■ay  in  egoity  and  good  oeoaoMBce  be  com- 
pelled to  rea<Hft  to  a  particnlar  Aind  before  he 
pnuaoaa  the  debtor  peraeaaUy.  [1  H.  HlaolMt., 
1S6 ;  Z  Bro^  8^6.]  Ohcmsery,  1819,  Hayea  a. 
WaKd,4/aAM.  (7A.,  laS. 

Aa  to  what  amoanta  to  an  Acoocd  and  aat- 
laJFintifin,  eee  Aooobd  and  Satiwaotion. 

Goaaalti  also,  Ohattel  MoBtaaea,  76-66; 
Patboht;  andBiuuaB. 

Aa  to  the  effect  of  AJtanitiooa»  aee  Altbba- 
Tsam  OF  Imbi'kuiuent. 

Aa  to  the  effect  of  a  Jndgmant  recovered, 
or  an  Award*  or  a  Defviaa^  or  Lagapj,  see 
those  titlea. 

Y.  PsioBirr  bbtwben  Cbbditobs. 

laOi  One  Hand  lor  aavacal  oraditon. 
Where  a  Aind  ia  prorided  for  the  aeonrity  of 
aeveral  peraona,  and  there  ia  not  clear  eri- 
dence  of  an  intent  to  g^ve  preferencea,  each  is 
entitled,  in  eqnity,  to  hia  ratable  proportion 
of  it,  if  it  be  not  aofficient  to  pay  all.  Ohan- 
uTf^  1841,  Shepherd  e.  Gaeraaey,  9  Faige^ 
857. 

121.  Imidlad  tniati  That  where  one  cred- 
itor cornea  into  chancery  to  enforce  an  implied 
trust  for  the  benefit  of  the  creditora,  that  court 
will  act  upon  the  principle  that  equality  is 
equity,  nnleaa  he  has  acquired  a  specific  lien 
npon  tiie  fund  by  his  auperior  yigilance,  or  has 
a  legal  preference.  Egberts  v.  Wood,  8  Faige, 
517. 

122.  Mortgage  and  Judgmant  A  pur- 
chaser from  the  mortgagor,  of  a  part  of  lands 
mortgaged,  ia  not  bound  to  contribute  towards 
the  discharge  of  the  mortgage  ratably  with 


one  who,  with  notice  of  such  cony^aaoe^ 
purchased  the  equity  of  redemption,  under  a 
judgment  subsequently  obtained.  The  lands 
purchased  under  the  Judgment,  must  be  first 
applied  to  the  eztingaishBient  of  the  mort- 
gage.    Ohanoerg^  1815,  Gill  e.  Lyon,  1  Muu. 

128.  A  otadltar  at  larger  at  the  time  of  a 
conYeyance  of  lands  fraudulent  as  against 
creditora,  having  no  specific  lien  on  the  landa, 
is  only  entitled  to  ahare  ratably  with  other 
creditora,  in  their  proceed^  whau  add  under 
the  daeree  in  hia  anit  to  aet  aaide  the  ooavey- 
anosL  Ot.  qfAfpedity  1854^  Bobinaon  a.  SUw- 
art,  10  iT.r.  (6  iS^),  188. 

126.  Oenaralltoaof  Mgnant  H.  ownr 
iD^  an  undivided  hali^  and  D.  and  T.  each  an 
undivided  quartar  of  a  lot  of  land,  made  par- 
tition by  deed,  aonveying  one-half  to  H.  aad 
one-half  to  D.  and  T.  A  previous  mortgage 
on  T.^a  undivided  fourth  waa  Ibreeloaed  in 
eqnity,  but  H.  waa  not  made  a  party,  aad  the 
mortgagee  became  the  purohaaer,  leaving  a 
haiance  due  upon  the  mortgage.  The  divided 
half  of  D.  and  T.  was  sold  under  a  decree  in  a 
auit  for  partition,  and  oae»half  of  the  proceeda 
waa  paid  to  D.  and  oae-quarter  to  the  mort^ 
gagee,  aa  purchaaer  under  the  mortgage. 

ffeldi  that  the  other  quarter  ahould  be  paid 
on  the  halance  of  the  mortgage,  to  relieve  H.*a 
half  from  ita  lien,  instead  of  to  aubaeqaent 
judgment-creditora  of  T.  OreditorB  by  Judg- 
ments which  are  not  apecific  liena,  cannot  pre- 
vail over  a  prior  equity.  Chanc&ry^  1828^ 
Matter  of  Howe,  1  Faige^  125. 

125.  RaUnqnlalimant  of  Uan.  One  who 
has  a  lien  on  mortgaged  premiaea,  and  on  a 
sale  by  the  owner  relinquiahea  it,  on  condition 
that  the  bond  and  mortgage  for  the  porohaa^- 
money  ahall  be  asaigned  to  him,  an4  receivea 
them  accordingly,  haa  an  equal  equity  with 
any  the  mortgagor  can  have  for  a  anbsequent 
breach  of  the  conditions  of  sale  by  the  mort- 
gagee, and  ia  entitled  to  prior  aatiafaction,  for 
his  equity  is  prior.  Ohanc«rffy  1828,  Smith  a. 
Smith,  1  Fcnge,  891. 

126.  That  tha  vendor'a  Uan  for  unpaid 
purchase-money,  is  superior  to  the  lien  cf  a 
judgment  againat  the  yendee.  Arnold  a.  Pat- 
rick, 6  Faiffey  810. 

127.  Greditoca  of  a  frandvlant  grantor, 
who  obtain  Judgments  after  the  conveyance, 
gain  a  auperior  Hen  to  that  of  a  aubaaquent 
mortgagee  of  the  grantee,  whoae  mortgage  ia 
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merely  a  farther  Beonrity,  and  who  does  not 
show  that  he  took  the  mortgage  without  no- 
tice of  the  fraad.  Ohancery^  1887,  Manhattan 
Company  «.  Eyertson,  6  Paige^  457. 

128w  Afiirignmmit  of  one  of  aevaial  Instal- 
menta.  The  owner  of  a  mortgage  payable  in 
three  instalments,  assigned  the  second  instal- 
ment to  A.,  guaranteeing  its  oollectlon,  and 
agreeing,  on  foreclosure,  to  bid  the  amount  of 
the  two  first  instalments,  and  that  the  sale 
should  be  for  A.'s  benefit,  after  payment  of 
the  first  instalment.  He  foreclosed  and  be- 
came the  purchaser,  and  6.  then  acquired  his 
title,  under  a  Judgment  against  him.  Subse- 
quently, a  prior  mortgage  was  foreclosed,  and 
the  surplus  was  less  than  one  instalment; — 
HM^  that  B.,  by  virtue  of  his  purchase  under 
lite  judgment,  was  entitled  to  the  whole  sur- 
plus in  preference  to  A.  Ohaneeryy  1840, 
Norton  v.  Stone,  8  Paige^  222. 

129.  Taktng  jnnior  mortgage  Instead  of 
cuMdgnment.  One  who  lent  money  to  the 
•owner  of  mortgaged  premises,  to  be  applied 
on  the  mortgage,  relying  on  the  assertion 
of  the  owner  that  there  was  no  other  incum- 
brance on  the  premises,  took  a  mortgage  from 
him,  instead  of  an  assignment  ptv  tanto  of  the 
first  mortgage.  Upon  the  foreclosure  of  the 
first  mortgage,  he  obtained  the  surplus  by 
regular  proceedings  therefor. 

Bi$ldy  that  his  equity  was  equal,  if  not  su- 
perior to  that  of  a  prior  judgment-creditor ; 
and  he  having  regularly  obtained  satisfaction, 
the  court  would  not  interfere  to  deprive  him 
of  it.  Chcmcery^  1844,  Bnrchard  e.  Phillips, 
11  Paige,  66. 

13a  Beveral  estates.  Where  the  debtor 
held  the  legal  title  to  certain  lands  as  trustee 
for  another  person,  and  owned  other  lands, 
which  he  had  contracted  to  sell,'but  which  he 
did  not  convey  nor  receive  the  purchase- 
money  for,  until  after  judgment  was  docketed, 
so  as  to  be  a  lien  thereon; — Held^  that  the 
creditor  must  resort  primarily  to  the  latter 
parcel,  it  appearing  to  be  sufficient  to  satisfy 
the  whole  judgment.  Chancery^  1845,  Nor- 
throp f .  Metcalf,  11  Paige,  570. 

131.  A^eement  for  oontiol  of  debtor's 
boslness.  T.  advanced  money  to  W.  to  en- 
able him  to  carry  on  business  in  his  own  name 
and  for  his  own  benefit,  upon  an  understand 
ing  that  T.  was  to  have  tlie  control  and  dis- 
position of  the  property ;  but  he  did  not  as- 
sume such  control  or  disposition ; — Held,  that 


they  were  not  partners,  but  merely  debtor 
and  creditor,  and  that  T.  had  no  equity  as 
against  W.'s  creditors.  Ot.  of  Brrof%  1841, 
Taylor  e.  Perkins,  26  Wend.,  124. 

132.  Judgment  against  oopartnom.  A 
copartnership  which  had  confessed  judgment 
to  secure  loans,  subsequently  dissolved,  and 
one  of  the  partners  took  the  assets,  and 
covenanted  to  indemnify  the  other  against 
the  debts.  The  creditor  had  notice  of  this 
arrangement,  but  he  agreed  with  the  partner 
who  continued  the  business  that  he  wonld 
make  further  loans,  the  judgment  being  al- 
lowed to  stand  as  security,  and  he  did  so ; — 
EM,  that  money  realized  under  the  judg- 
ment must  go  to  satisfy  the  firm-indebtednesa, 
in  preference  to  such  further  loans.  Supreme 
at.,  1841,  Williams  e.  Bush,  1  HiO,  628. 

133.  PHority  in  porobaslng.  The  princi- 
ple that  as  between  equal  equities,  he  who  is 
first  in  time  is  strongest  in  right,  applied  in 
favor  of  one  who  had  first  purchased  and  paid 
for  his  parcel,  as  against  one  who  purchased 
another  pared  subsequently,  but  first  obtained 
a  deed.    Northrnp  e.  Metcalf,  11  Paige,  570. 

134.  Seoret  lien.  A  creditor  having  ac- 
quired the  legal  title,  without  notice  of  a  se- 
cret and  constructive  lien,  has  the  superior 
equity.  Supreme  Ot,,  1851,  Taylor  e.  Baldwin, 
10.fiar5.,  626. 

135.  Creditors  of  decedent  and  of  heir. 
To  entitle  the  creditor  of  a  decedent  to  a  legal 
preference  over  the  judgment-creditors  of  the 
heir  at  law,  he  must  himself  proceed  to  judg- 
ment or  decree  against  the  heir,  or  by  appli- 
cation to  the  surrogate  for  a  sale  of  the  land. 
Ghamery,  1848,  Pierce  e.  Alsop,  8  Barb.  Oh*, 
184. 

136.  Under  the  bankrupt  act;  in  order  to 
entitle  the  United  States  to  a  preference  ovei 
other  creditors,  in  the  case  of  a  debtor  who 
has  made  an  assignment,  it  must  be  shown 
that  the  debtor  had  assigned  aU  his  property. 
The  fact  that  an  attachment  had  been  taken 
out  against  his  property,  as  an  absconding  and 
absent  debtor,  if  subsequently  abandoned,  is 
not  enough.  Supreme  Ot,  1808,  McLean  «. 
Rankin,  B  Johns.,  869. 

137.  Where  the  United  States  have  no  pref- 
erence, the  surety  in  a  bond  given  them  has 
none,    tb, 

138.  A  consignment  of  goods  by  a  debtor 
abroad,  with  directions  to  have  them  sold, 
and  the  proceeds  paid  to  his  creditors  in  New 
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Torkf  although  he  is  insolyent  at  the  time,  is 
Bot  an  assgnment  entitling  the  United  States 
to  a  preference.    Jb, 

VI.  Matwhat.ltnq  Sbcitrities. 

13^  'Where  000  oredltor  has  two  ftuda 

of  his  dehtor  to  whioh  he  can  resort  for  pay- 
ment, and  another  creditor  has  a  specific  or 
general  lien  npon  one  of  those  fnnds  only,  for 
the  payment  of  his  deht,  eqnity  will  compel 
the  first  creditor  to  resbrt  to  that  fond  to 
which  the  lien  of  the  other  does  not  extend. 
Chano&rff^  184fi,  Bealey  e.  Lawrence,  11  Paig&y 
681 ;  and  see  IngaUs  e.  Morgan,  10  K  T,  (6 
&M.X  178. 

14a  If  two  funds  are  specifically  hound  for 
one  debt,  and  only  one  of  the  funds  is  spe- 
eifioally  bound  for  another  debt,  the  latter 
debt  has  a  preference  upon  the  only  fund  to 
which  it  is  equally  entitled  to  resort  Chaih- 
MTTi  18^9  Hawley  v.  Mancins,  IJohm.  Oh^ 
174 

liL  When  two  creditors  hare  a  lien  upon 
the  Hune  real  estate,  and  he  who  has  the  prior 
Hen  holds  other  and  personal  security  for  his 
debt,  the  other  creditor  may  insist  that  the 
former  shall  pay  himself  out  of  the  personal 
aerarity.  Qu/prmM  Ot,^  Sp,  7*.,  1862,  Geller  e. 
Hoyt,72ro».iV.,266. 

143.  Qnalifioatlona  of  this  raleu  It  is  a 
general  principle  that  where  a  creditor  has  a 
lieo  on  two  funds,  out  of  which  he  can  sat- 
itfir  bis  debt,  and  another  creditor  has  a  Liter 
hen  on  one  of  them  only,  the  first  creditor 
most,  in  equity,  resort  to  tiie  fund  which  the 
jomor  creditor  cannot  touch,  in  order  that 
the  junior  creditor  may  avail  himself  of  his 
00I7  lecnrity,  provided  it  can  be  done  with- 
out iigury  to  the  debtor  or  creditor.  But  this 
relief  will  not  be  given  if  it  will  endanger  the 
prior  creditor,  or  in  the  least  impair  his  right 
to  nise  his  debt  from  botli  funds.  It  cannot 
be  done  where  there  is  any  doubt  of  the  suf- 
ficiency of  the  first  fund.  Ot.  ofBrron^  1822, 
Erertaon  e.  Booth,  19  Johm.^  486 ;  and  see 
Westervelt  e.  Hafi;  2  Semdf.  OK  ^8. 

Ii3.  If  the  creditor  holding  two  securities, 
offer  to  assign  to  the  other  creditor  that  whioh 
he  alone  holda,  on  receiving  payment  of  his 
debt,  he  will  not  be  delayed  to  his  prejudice, 
iftheoffisr  be  declined.  {^AoncM^,  1828,  Wool- 
oockss.  Hart,  1  Podge,  186. 

144.  K  one  creditor  holds  a  mortgage  on 
other  property,  it  is  no  objection  that  such 


property  is  without  the  State  [4  Johns.  Oh^ 
128] ;  nor  that  the  mortgage  is  of  doubtfol  va 
lidity  as  to  a  part  of  the  property,  if  it  is  valid 
as  to  enough  to  pay  the  whole  debt.  Chemr 
c&r^  1826,  York  h  Jersey  Steamboat  Oo.  9. 
Jersey  Go.,  Hophy  460. 

145.  —  aasignees  for  valne.  This  princi- 
ple may  be  enforced  by  courts  of  kw,  in  con- 
trolling the  execution  of  their  process;  but  it 
should  not  be  enforced  against  the  assignees 
of  the  fund  on  which  the  first  creditor  had  an 
exclusive  lien,  who  purchased  and  paid  full 
value  for  it,  before  the  junior  creditors  ac- 
quired any  lien  on  the  other  fund.  Suprmns 
OU^  1886,  Reynolds  e.  Tooker,  18  Wmd.^ 
691. 

146.~cU8atai]lty.  It  is  a  general  rule  that 
if  a  creditor  has  a  lien  on  two  different  parcels 
of  land,  and  another  creditor  has  a  subsequent 
lien  on  only  one  of  the  two  parcels,  and  the 
prior  creditor  elects  to  take  his  whole  demand 
out  of  the  parcel  on  which  the  subsequent 
creditor  has  his  lien,  the  latter  is  entitled 
either  to  have  the  prior  creditor  thrown  upon 
the  other  fund,  or  to  have  the  prior  lien 
assigned  to  him  for  his  benefit;  Jl>ut  where 
the  prior  creditor  has,  in  good  faith,  and  with- 
out notice  of  the  other^s  rights,  disabled  him- 
self from  making  such  cession  of  his  seouritiesi 
he  is  not  to  be  injured  thereby.  OhanMfy^ 
1816,  Oheesebrough  e.  Millard,  1  Johm.  Oh^ 
409. 

147.  —  votontary  snixttiider  of  aaonzily. 
Where  the  agent  of  the  judgment-creditor  was 
informed  of  the  sale  of  the  land  on  which  the 
judgment  was  a  lien,  and  the  notes  received 
for  the  purchase-money  were  delivered  to  him 
as  security  for  the  judgment^— ^s^  that  the 
creditor  was  bound  in  equity  to  retain  all  such 
securities  and  apply  their  proceeds  in  satis£Eu>- 
tion  of  the  judgment,  before  resorting  to  the 
lands  which  had  been  so  sold  and  paid  for ;  and 
having  redelivered  Uiem  to  the  debtor,  instead 
of  collecting  them,  the  purchaser  of  the  land 
was  entitled  to  have  the  land  discharged  from 
the  lien  of  the  judgment.  Ct.  ofAppeaU,  1 864^ 
Ingalls  e.  Morgan,  10^.  F.  (fiSM.),  178;  af- 
firming S.  0.,  12  Baii^,^  678. 

148b  A  creditor  having  a  lien  by  judgment 
on  mortgaged  premises,  which  lien  was  prior 
to  the  mortgage,  had,  also,  a  lien  by  execu- 
tion upon  sufficient  personal  property  of  the 
mortgagor.  He  withdrew  the  execution,  by 
an  arrangement  with  the  mortgagor,  by  rea- 
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BOB  whereof  the  personal  property  was  swept 
awaj  bjT  ezecntions  on  Judgments  subsequent 
to  the  mortgage.  Seld^  that  tJle  mortgagee 
having  acquired  a  decree  giving  his  Ken  pri- 
ority to  the  judgment,  the  court  wouId*not 
disturb  it  His  equity  became  superior  to 
that  of  the  judgment-creditor  by  reason  of  the 
negligence  of  the  latter.  Chmtcery^  1847,  De 
Pbyster  «.  Hildreth,  2  Boflrh,  Ch.^  IW. 

149.  -~~  offer  to  aabstltato.  Where  there 
are  two  judgment-creators,  and  the  one  having 
priority  holds  a  doubtftil  personal  security,  he 
win  not  be  required  to  exhaust  such  security 
before  proceeding  on  his  judgment,  if  he  offers 
to  substitute  the  other  on  payment  of  his 
debt.  Chancery^  1821,  Brinkerhoff«.  Marvin, 
5  Jifhfu,  Oh.,  820. 

150.  —  election.  The  equitable  doctrine 
{ft  marshalling  securities  is  applicable  only 
where  one  party  has  a  lien  upon  or  interest 
in  each  of  two  ftmds,  with  a  right  to  resort 
to  either  or  both,  and  another  party  has  a  lien 
upon  or  interest  in  only  one  of  those  funds. 
K  is  not  applicable  where  a  party  has  merely 
an  election  between* two  fhnds.  Cft.  of  Ap- 
peah,  1S48,  Farmers*  Loan  &  Trust  Go.  e. 
Ifalworth,  1  i^  F.  (1  Oomt),  488. 

151.  —  indginwita.  If  the  first  creditor 
haa  a  judgment  against  A.  and  B.,  and  the 
aeoond  creditor  a  judgment  against  *B.  only, 
the  second  creditor  cannot  compel  the  first  to 
seek  payment  from  A.  only,  unless  it  appears 
tiiat  tiiere  is  some  equity  giving  B.  the  right, 
fbr  his  own  sake,  to  compel  tibe  creditor  to 
look  to 'A.  in  tiie  first  instance.  [17  Yes., 
WO]  Chancery,  1819,  Dorr  e.  Shaw,  ^Johru, 
«*.,  17. 

152L  Mortgage  payable  on  piior  mort- 
gage; IC.  mortgaged  two  lots,  and  subse- 
quently sold  one,  taking,  as  the  consideration 
l^erefor,  a  mortgage  on  it,  which,  by  its  terms, 
was  payable  to  the  holders  of  the  mortgage  on 
both  lots,  in  part  satisfiiction  thereof.  Beld, 
that  the  creditor  who  acquired  a  lien  upon 
the  other  lot  by  a  judgment  against  M.,  had  an 
equitable  right  to  have  this  agreement  carried 
out,  which  could  not  be  defeated  by  a  subse- 
quent modification  of  it  Cfhane&iy,  1888, 
Baring  e.  Moore,  4  Paige,  186. 

As  to  all  matters  peculiar  to  Partlonlar 
PonKuiflb  or  relations,  or  classes  of  contracts, 
see  CkiRTBAOtB,  and  titles  of  various  classes  of 
oontraots  and  partiee  there  referred  to. 


BBCEIT. 

1.  Canae  of  aotiozi.  Fraud  or  deoeit,  ac- 
companied with  damage,  is  a  good  cause  <^ 
action.  [8  T.  R.,  61 ;  1  East,  818;  2  Id.,  92 ; 
8  Bos.  h  P.,  867;  5  Id.,  241 ;  1  Oamp.  K  P., 
4, 277 ;  1  Day's  Oss.,  22.]  Supreme  Ot.,  1810, 
Upton  ft.  Vail,  ^Johm,,  181;  followed,  1816, 
Barney  «.  Dewey,  18 /d.,  224;  1881,  Culver  «. 
Avery,  7  Wend,,  880 ;  Gt,  of  AppeaU,  1882, 
White  «.  Merritt,  7  IT,  Y.  (8  Sold.),  852.  To 
the  same  effect.  Dearborn  e.  Fry,  1  iT.  F.  Leg. 
Obs,,  829 ;  Oorwin  v,  Davison,  9  Chte,,  22. 

2.  Benefit  to  defendant  Fraud  and  deoeit 
in  the  defendant,  and  damage  to  the  plaintifl^ 
are  sufficient,  though  no  benefit  accrue  to  the 
defendant.  The  action  will  lie  wherever  there 
has  been  an  assertion  of  a  falsehood,  with  a 
fraudulent  design,  as  to  a  fltct,  when  a  direct 
and  positive  injury  arises  from  such  assertion. 
[1  Bac.  Abr.,  Action  on  Oase,  F,  126 ;  2  Wend., 
885.]  at.  of  Appeals,  1852,  White  v.  Merritt, 
7  KT  (9  8eU.),  852.  To  the  same  effect, 
Supreme  Gt,,  1881,  Allen  e.  Addingtoo,  7 
Wend,,  9;  and  see  S.  0.,  11  Id.,  874;  1885, 
Williams  e.  Wood,  14  Id.,  126. 

3.  Falee  promise.  Entering  into  a  con- 
tract without  an  intention  to  fiilfil  it,  is  not 
deceit  for  which  an  action  will  lie.  There 
must  be  a  false  affirmation  as  to  an  existing 
fact.  A  promise  to  indorse  A.'s  note  if  B.  will 
sell  him  goods,  though  made  with  an  intent 
not  to  perform  it,  is  not  a  fraud  upon  which 
an  action  can  be  based.  Suprem/e  Ot.,  1826, 
Gallager  v.  Brunei,  6  Cow.,  846. 

4.  BSatter  of  opIiiioiL  No  action  will  lie 
for  a  false  assertion  concerning  a  mere  matter 
of  judgment  or  opinion.  [8  T.  B.,  51.]  Thus, 
where  a  deputy  sherifiT,  being  asked  by  the 
plaintiff  whether  the  return  of  an  execution 
^*was  made  in  due  form  of  law,"  and  he  an- 
swered in  the  affirmative,  when  in  ftot  it  was 
jiot\— Held,  that  he  was  not  liable.  PlaintifliB 
were  negligent  in  not  examining  the  return  it- 
self. Supreme  Ct,,,  1848,  Starr  e.  Bennett,  5 
mU,  808. 

6.  Xndacing  oiiatonL  No  action  lies  for 
representations  made  to  tiiird  parties,  in  order 
to  draw  custom  to  the  defendant's  business,  in 
rivalry  of  the  plaintiff's, — e.  g.,  for  represent- 
ing the  plaintiff's  ferry  not  to  be  so  good  as 
another  rival  ferry,  and  persuading  travellers 
to  cross  at  the  otiier,  and  not  at  the  plaintiff's 
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ftny.  Supreme  0.^  1818,  Johnson  o.  Hitnh- 
eoek,  16  Johm,^  185. 

6L  ndM  reconunendation  to  credit.  A 
&]ae  r^vresentation  as  to  the  credit  of  a  third 
penon  whom  the  defendant  knew  at  the  time 
to  be  insolvent,  whereby  the  plaintiff  was  in- 
dseed  to  trust  him,  and  lost  his  debt,  is  a  canse 
,«f  action,  althon^  the  affirmation  was  merely 
terbal.  The  case  is  not  within  the  statute  t)f 
friudi.  Supreme  Gt,^  1810,  ITpton  «.  Vail,  6 
JUbif.,181. 

7.  The  simple  fact  of  misrepresentation, 
vneonneoted  with  a  frandnlent  design,  is  not 
nfficient  Tlie  deceit  is  the  gist  of  the  action, 
idrice  rashly  and  indiscreetly  giren,  but  not 
Aown  to  be  deceitfol,  is  not  sufficient  8ur 
frme  Ot^  1811,  Yonng  «.  OoYell,  8  Johva,^  2^. 
To  die  same  eflbct,  K.  F.  Gom,  Fl,  1846,  Orop- 
miy  f .  Robinson,  6  2f.  T.  Leg.  Ohs,^  20. 

8l  To  represent,  of  a  man  entirely  insolvent, 
thttone  has  examined  into  his  af&irs  and  con- 
adcn  him  scHvent  and  worthy  of  credit,  and 
tfiit  he  IB  going  on  well,  when  ail  he  knows 
of  his  bnainess  is,  that  he  owes  a  large  srnn  of 
•  ooney, — ^is  actionable,  if  tiie  representation 
was  made  from  bad  motives,  in  order  to  in- 
Aue  a  credit.  Ot.  ofAppeak^  1866,  Zabriskie 
f.  finutfa,  18  ir,  T.  (8  Kern.),  822. 

9l  Buboeqiiant  deaUnga.  The  defendant's 
liability  is  not  to  be  limited  to  credits  given  at 
the  very  time  of  tiie  representations.  It  is  for 
ths  jury  to  say  how  far  the  representations  in- 
floeneed,  also,  snbseqnent  dealings.    Ih. 

UX  Fkcts  on  which  a  defendant  was  held 
Babls,  in  an  action  for  falsely  representing  to 
the  seller  tliat  the  bnyer  was  solvent  and  in 
good  credit.  Bean  o.  Wells,  28 .8SQtr5.,  466 ;  S. 
C,  tub  nam..  Bean  v.  Renway,  17  Heu>.  iV.,  90. 

IL  I«tter  of  recommftndflftton.  A  cred- 
itor holding  Judgments  agdnst  his  debtor, 
gave  him  a  letter  of  introdnction  commending 
biin  as  worthy  of  credit,  bnt  not  disclosing 
.   the  fact  that  he  held  snch  judgments. 

BM^  that  he  was  liable  to  one  who,  on  the 
fltreogth  of  repreeentation,  made  on  the  faith 
of  the  letter  by  the  party  who  received  it, 
gave  the  debtor  credit,— and  this  althpngh 
other  dronmstances  co-operated  to  induce 
him  to  give  such  credit  Supreme  Gt.,  1881, 
Allen  V.  Addington,  7  Wend.,  9 ;  and  see  8. 0., 
11^,874. 

lit  Qenenl  letter.  One  who  knowingly 
gives  a  general  recommendation  of  credit  to 
a  insolvent  person,  is  liable  to  any  one  who 


is  imposed  upon  by  it ;  and  evidence  that  it 
was  intended  for  a  particular  object  is  inadmis- 
sible. Supreme  Ct,  1886,  Williams  i».  Wood, 
14  Wend.,  126. 

13.  An  action  lies  for  a  false  recommenda- 
tion of  a  third  person,  trusting  to  which  the 
plaintiff  sustains  damage,  provided  it  be  made 
with  an  intention  to  deceive  and  defraud  the 
plainlaff,  though  the  recommendation  is  gen 
eral,  having  no  reference  to  any  particulai 
transaction.  Supreme  Gt.,  1881,  Allen  «.  Ad- 
dington, 7  Wend.,  9 ;  and  see  S.  0.,  11  Id., 
874. 

14.  Representation  to  agent.  A  principal 
may  sue  for  a  false  representation  to  his  agent, 
which  caused  loss,  without  any  want  of  pru- 
dence on  the  agent's  part,  whatever  the  de- 
V^ription  of  the  agency  may  be.  [7  Wend., 
10.]  Supreme  Gt,  1884,  Raymond  e.  How- 
land,  12  Wend.,  176 ;  and  see  Ward  e.  Center, 
8  Johm.,  272. 

15.  A  representation  made  to  a  clerk  or 
agent  of  the  plaintiff,  is  made  to  the  plaintiff 
A  letter  to  a  third  person,  asking  him  to  aid 
in  procuring  the  credit,  makes  him  the  agent 
of  the  writer,  and  the  writer  is  responsible  for 
his  representations  within  the  scope  of  the 
letter,  though  the  letter  be  not  shown.  Allen 
9.  Addington,  7  Wend.,  9 ;  and  see  S.  0.,  11 
Id.,  874.  • 

16.  Deceit  by  agent  Several  partners 
owned  sheep  affected  with  a  contagious  dis- 
ease, of  which  one  of  the  partners  had  notice, 
and  their  agent  sold  the  sheep  to  the  plaintiff^ 
fhiudulently  concealing  the  fact  that  they  were 
diseased,  and  plaintiff  mixed  them  with  his 
flock.  Held,  that  he  was  entitled  to  recover 
from  the  principalis;  and  that  the  damages 
were  not  only  the  difference  in  value  between 
the  sheep  sold  as  sound  and  diseased,  but  the 
damage  sustained  by  the  communication  of  the 
disease  to  his  flock.  Supreme  Gt.,  iSB6,  Jef- 
frey «.  Bigelow,  18  Wend.,  618. 

17.  Balee— Deceit  of  Seller.  Where  a 
vendor  of  a  chattel  is  guilty  of  a  fraudulent 
concealment  of  material  ftcts  in  relation  to 
the  sale,  to  the  injury  of  the  vendee,  an  action 
at  law  is  maintainable  to  recover  damages. 
[18  Johns.,  408 ;  1  East,  818 ;  6  Oow.,  846, 
860;  7  Wend.,  20;  14  Barb.,  66.]  Supreme 
Gt.,  1866,  Nickley  «.  Thomas,  22  Barl.,  662. 

18.  That  if  the  seller  fraudulently  repre- 
sents the  goods  to  be  his,  knowing  them  to  be 
a  stranger's,  an  action  lies,  though  there  has 
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been  do  recovery,  and  the  vendee  has  sns- 
tained  no  actual  damage.  Case  v.  HalL,  24 
Wend.,  102. 

19.  If  the  defendant  told  a  part  only  of  the 
trntb,  in  snch  a  way  as  necessarily  to  deceive, 
he  is  liable.  Supreme  Ot,^  1848,  Gk>ngh  «. 
Dennis,  Hill  A  D,  Supp,,  55. 

20.  While  a  party  in  whom  no  trust  is  re- 
posed, and  who  bears  no  legal  relation  in  re- 
gard to  the  snbjeot  of  the  dealing,  need  not 
disclose  material  facts  within  his  knowledge 
which  he  knows  the  other  party  to  be  igno- 
rant of,  he  must  do  nothing  whatever  to  de- 
ceive or  mislead.  [Jac.,  178;  2  Wheat., 
178.]  Supreme  Ot,^  1852,  Bench  v.  Sheldon,' 
14  Barb^  66. 

21.  Defendant  induced  plaintiff  to  sell  his 
title  to  sheep  which  were  astray,  saying  tha# 
plaintiff  would  never  find  them,  while  he  knew 
that  they  had  already  been  found.  Meld^  that 
defendant  was  liable, — ^not  for  merely  conoeal- 
ing  his  knowledge,  but  for  affirming  what  mis- 
led the  plaintiff.    lb, 

22.  The  complaint  stated  that  the  defend- 
ant, fraudulently  pretending  to  be  the  owner 
of  a  chattel,  fraudulently  sold  the  same  to 
plaintiff,  by  reason  whereof  the  defendant  was 
made  liable  to  Judgment  recovered  by  the 
true  owner,  ffeld^  that  this  was  an  action 
for  deceit,  and  not  on  an  implied  warranty  of 
title;  and  it  could  not  be  sustained  if  the 
plaintiff^  at  the  time  of  the  sale,  knew  that 
the  defendant  did  not  own  the  chattel.  Su- 
preme Ot,,  1851,  Edick  «.  Grim,  10  Barb,,  445. 

23.  XVamo  of  declaratton.  Where  the 
plaintiff  grounds  his  action  on  deceit  or  fraud 
in  the  sale,  and  not  on  a  breach  of  oontract| 
the  deceit  or  fraud  must  be  substantially  al- 
leged in  the  declaration,  otherwise  no  proof 
of  fraud  is  admissible.  Supreme  OL,  1810, 
Evertson  «.  Miles,  6  Johru.,  188. 

24w  —  of  buyer.  A  purchaser's  mere  neg- 
lect to  disclose  his  insolvency  is  not  sufficient 
to  maintain  an  action  founded  on  false  repre- 
sentations on  his  part.  K  T,  Com,  PI,,  1854, 
Fisher  t;.  Oonant,  8  E.  D,  Smith,  199;  com- 
pare Hall  V.  Naylor,  6  Duer,  71. 

25.  Rascinding  aala  Defendant  bought 
a  chattel,  with  liberty  to  return  it  in  a  speci- 
fied time,  if  he  did  not  meanwhile  iigure  it. 
ffeld,  that  having  induced  the  seller  to  receive 
it  back  and  refund  the  purchase-money,  by 
false  representations  that  it  had  received  no 
isgury,  he  was  liable  to  an  action  for  deceit. 


Ot.  qf  Brrore,  1886,  Taykr  v.  Tillotson,  16 
Wend,,  494.  ^ 

26.  Sale  of  land.  Fraudulent  representa- 
tions, or  deceit,  accompanied  by  damage,  con- 
stitute a  good  ground  of  action  in  respect  to  a 
sale  of  lands  as  much  as  in  respect  to  personal 
property.  [1  Gorast.,  808;  18  Johns.,  325, 
402;  7  Wend.,  886;  17  Id.,  198.]  Supreme 
Ct.,  Ghcmbere,  1857,  Orandall  e.  Bryan,  5' 
AbboM  Pr,,  162;  8.  0.,  16  Haw.  Pr,,  48.  Ot. 
of  Appeals,  1859,  Haight  e.  Hayt,  19  IT.  T. 
(5  Smith),  464. 

27.  Covenants.  That  an  action  of  deceit 
lies  against  a  person  selling  land,  knowing 
that  he  has  no  titie,  although  the  deed  oon- 
tains  no  covenant.  Roberts  v.  Anderson,  8 
Jehne,  Oh,,  871. 

28.  An  action  for  deceit  lies,  for  franda- 
lentiy  selling  land  which  has  no  real  existence, 
notwithstanding  covenants  contained  in  the 
deed  of  the  vendor.  The  purchaser  may  treat 
these  as  a  nullity.  [2  Oai.,  198 ;  1  Day,  250 ; 
Oom.  Dig.,  Action  on  Case.]  Supreme  Ct^ 
1816,  Warden  e.  Fosdick,  18  Johne,,  825. 

29.  The  fact  that  the  oontzaot  has  been 
ooosammated  by  a  deed  does  not  prevent  the 
action  for  deceit.  [9  Barn,  k  0.,  928.]  ^S^ 
preme  Ot,,  1881,  Culver  e.  Avery,  7  Wend^ 
880 ;  to  similar  effect  is  GaUager  v.  Brunei,  6 
Oon,,  846 ;  and  see  Damagib,  179. 

30.  Eadatenoe  of  extxinaio  right  Wh«ne 
a  person  is  induced  to  purchase  land,  by  a 
false  representation  that  a  certain  privilege— 
e,  g,,  a  right  to  a  grant  from  government,  of 
land  under  water,  adjoining— is  annexed  to 
the  land,  but  which  is  not  to  be  included  in  the 
deed,  an  action  will  lie.  Supreme  Ot,,  1816, 
Monell  e.  Golden,  18  Johm,,  895. 

31.  It  eeeme,  that  the  measure  of  damages 
in  such  a  case,  is  the  difference  between  the 
value  of  the  land  conveyed,  and  the  sum 
which  the  purchaser  was  induced  to  pay  by 
the  false  representation.    lb, 

32.  Condition  and  oost  False  represen- 
tations as  to  the  condition  of  land  for  building 
purposes,  where  it  is  bought  for  such  pur- 
poses, or  a  fraudulent  exaggeration  of  the 
price  the  vendor  paid  for  it,  constitutes  a 
cause  of  action.  Supreme  Ct,,  1848,  Van 
Epps  V.  Harrison,  6  Mill,  68 ;  to  similar  effect 
is  Sandford  e.  Handy,  28  Wend,,  260. 

33.  Inciunbranoe.  An  action  will  lie  for 
a  false  and  fraudulent  representation  that  the 
tide  was  free  from  incumbrance,  though  the 
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ttle  has  been  «dDfiii]Dmated  by  a  warranty 
deed.  [18  Johns.,  825.]  Supreme  Ct.^  1887, 
Ward  9.  Viman,  17  Wend.^  198. 

M.  An  action  lies  against  the  vendor  of 
lind  for  frandnlent  reyresentations  as  to  an 
ioenmbrance,  thongh  he  refused  to  warrant 
fligainst  it ;  thongh  he  sold  the  land  as  trustee 
for  others  without  any  personal  interest;  and 
thongh  the  purchaser  had  notice  of  the  in- 
cumbrancer's claim  at  the  sale,  but  relied  on 
the  yendor*8  denial  of  it  Ot.  of  Appeals^ 
1859,  Haight  v.  Hayt,  19  IT.   7.  (5  Smith), 

3&  Althongh  the  vendor  supposed,  as  mat- 
ter of  law,  that  the  alleged  incumbrance,  con- 
ceding the  troth  of  the  incumbrancer's  state- 
ment, had  no  validity,  he  is  responsible  if  he 
▼ilftdly  misled  the  purchaser  by  a  denial  of 
the  existence  of  the  incumbrance,  not  ex- 
pressed as  mere  opinion,  but  in  terms  which 
negative  the  fact.    lb. 

3&  False  representations,  made  before  the 
■de  is  so  far  concluded  as  to  be  binding,  in 
order  to  induce  the  buyer  to  go  on  and  con- 
Rimmate  the  bargain,  are  admissible  in  ev- 
idence.   Ih. 

37.  Title.  The  same  principle  renders  the 
Tender  liable  where  the  false  representation 
relstee  to  the  title  of  the  land  conveyed,  in- 
stead of  some  collateral  thing  attached  to  it. 
%rww  (31, 1881,  Culver  «.  Avery,  7  Wend,, 
880. 

3&  An  action  will  lie  against  the  vendor  of 
reil  estate  for  a  false  and  fraudulent  represen- 
tadon  respecting  the  fact  of  title.  [1  Oomst., 
805.]  The  material  inquiry  is  as  to  the  fraud 
tod  damage,  and  not  as  to  the  particular  spe- 
cies of  property  as  to  which  it  has  been  per- 
petrated. Ot.  of  Appeals,  1858,  Olark  «. 
Baird,  9  if.  Y,  (5  Seld.),  188 ;  and  see  White 
f.  Seaver,  25  Barb.,  285. 

39.  This  rule  applied  where  the  represen- 
tation was  as  to  the  location  of  a  boundary. 
Ih. 

40.  Boondazy.  If  the  purchaser  had  the 
means  of  ascertaining  the  true  boundary  line 
of  the  premises,  and  neglected  to  use  them,  he 
cannot  sustain  an  action  against  the  vendor 
for  a  misrepresentation  as  to  its  locality ;  the 
nile  of  eateat  emptor  applies.  Supreme  Ot, 
1849,  Clark  v.  Baird,  7  Barb.,  64.  But  see  a 
further  decision  in  S.  C,  9  K  Y.  (5  Seld.), 
188. 

4L  Value.    On  a  sale  of  land  an  expres- 1 
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sion  of  mere  opinion  as  to  value,  is  immaterial. 
Supreme  Ot.,  1840,  Sanford  v.  Handy,  28 
Wend.,  260;  1848,  Davis  «.  Sims,  Bill  A  D. 
Supp.,  284. 

42.  Iiocatioii.  A  false  representation  as  to 
the  location  of  the  land  may  be  material,  and 
constitute  a  cause  of  action.  Supreme  Gt., 
1840,  Sanford  «.  Handy,  28  Werid.,  260. 

43.  Negligenoeofpiirchaaer.  The  vendor 
did  not  claim  to  own  the  premises,  but.  to  hold 
a  written  contract  which .  entitled  him  to  a 
conveyance  from  a  third  person ;  and  although 
the  latter  resided  near  plaintiff  they  neg- 
lected to  inquire  of  him  as  to  the  nature  and 
extent  of  the  vendor's  right ;  or  to  insist  upon 
the  production  of  the  contract  which  the  ven- 
dor claimed  to  hold ; — Held,  that  no  action 
would  lie  against  the  vendor  for  fraudulent 
representations  respecting  his  rights  in  the 
premises.  Supreme  Ot.,  1867,  White  «.  Beaver, 
26  Barb.,  286. 

44.  Zieaae.  B.  represented  to  A.,  that  if 
A.  would  hire  certain  premises  from  him  for 
one  year,  that  he  could  and  would  assure  to 
A.  the  privilege  of  retaining  the  possession 
thereof  for  two  following  years,  and  A.  there- 
upon hired  the  same  from  B.  for  one  year, 
with  privilege  of  such  renewal,  and  afterwards 
A.  attorned  to  C,  who  eventually  evicted  A., 
by  title  paramount  to  B ; — Held,  that  an  ac- 
tion on  the  case,  for  the  false  representation  of 
the  property,  could  be  maintained,  and  that 
the  attornment  had  not  waived  the  plaintiff's 
right  of  action.  K  Y.  Oem.  PI,,  1842,  Dear- 
bom  «.  Fry,  IKY  Leg,  Obe,,  829. 

45.  Officer.  The  fact  that  defendant  sold 
the  land  in  an  ofBdal  capacity,  cannot  screen 
him.  Thus  an  action  lies  for  a  false  and  fraud- 
ulent representation,  by  a  loan-commissioner, 
as  to  the  title  of  land  about  to  be  sold  by  him 
under  a  mortgage,  whereby  the  plaintiff  was 
induced  to  purchase  and  obtained  no  title. 
Supreme  Ot.,  1881,  Culver  «.  Avery,  7  Wend., 
880. 

4€w  Action  for  contract-price.  If  the 
vendor  has  fully  executed  the  contract  by  a 
conveyance,  no  fraud  of  his  in  making  tlie 
contract  can  operate  as  a  bar  to  an  action  for 
the  price,  unless  the  thing  was  absolutely 
worthless,  or  the  purchaser  has  reoonveyed 
on  discovery  of  the  fraud.  He  can  only  re- 
coup his  damages  for  the  frauil.  Supreme 
Ot.,  1848,  Van  Epps  v.  Harrison,  6  HUl,  68. 

47.  False  sign.    To  render  a  person  liable 
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for  misrepresentations,  as  to  the  credit  of  an- 
other, by  the  use  of  &lse  signs  or  trade-marks, 
it  must  be  shown  that  the  sign  or  mark  was 
false  in  fact,  so  known  to  the  party  nsing  it, 
nsed  with  the  intention  to  deceive,  and  was  of 
a  character  calculated  to  mislead  a  person 
nsing  ordinary  cantion.  Supreme  Ot.^  Sp.  71, 
1867,  Peterson  f>,  Humphrey,  4  AllotW^  iV., 
894. 

48.  Transferzliig  paid  note.  Y.  gave  his 
note  to  0.,  and  afterwards,  the  first  note  being 
supposed  to  be  lost,  gave  0.  another  note  for  the 
amount,  taking  0.*s  receipt  for  the  second  in 
payment  of  the  first.  0.  transferred  the  first 
note  to  N.,  for  value  \—HM^  that  he  was  lia- 
ble to  K.  for  the  fraud,  to  the  value  of  the  first 
note,  regarding  it  as  valid,  and  that,  prima 
fade^  it  was  worth  its  face.  Supreme  Ot^ 
1862,  'SeSv.  Olute,  12  Barb.,  466. 

49.  Defeatlxig  oontraot  The  assertion  of 
an  unqualified  falsehood,  with  a  fraudulent 
intent,  as  to  a  present  or  existing  fact,  and  a 
direct,  positive,  and  material  ii^ury  resulting 
therefrom  to  the  plaintiff — e.  ^.,  breaking  up 
a  contract  with  a  third  person,  which  would 
have  been  fulfilled  by  such  person  but  for  the 
false  assertion  of  the  defendant, — ^is  a  good 
cause  of  action,  whether  such  contract  was 
binding  or  not  [8  T.  B.,  61.]  Supreme  Ot., 
1829,  Benton  o.  Pratt,  2  Wetid,,  886. 

50.  An  agen^  falsely  and  with  intent  to 
iiyure  his  principal,  informed  him  that  on  a 
sale  made  by  him,  as  agent,  to  8.,  he  had  not 
taken  a  note  for  the  price,  and  the  principal, 
relying  upon  the  informatlen,  sued  for  goods 
•old,  and  8.  interposed,  as  a  defence,  the  note, 
as  satisfaction,  whereby  the  expense  of  pro- 
curing Judgment  against  8.  was  greatly  in- 
creased and  the  debt  lost,  ffeld^  that  the 
agent  was  liable  to  the  principal  in  an  action 
for  the  deceit.  Ct.  o/AppeaU,  1862,  White 
c.  Merritt,  7  JT.  T.  (8  Seld,%  862. 

51.  An  aooeptanoe  procured  by  false  rep- 
resentations is  not  rendered  valid  by  the  £BU)t 
that  the  acceptor  was  legally  bound  to  accept 
a  former  bill  of  the  same  amount  If,  Y,  Sv^ 
perior  Ot.,  1866,  New  York  ds  Virginia  State 
Stock  Bank  e.  Gibson,  6  Duer^  674. 

52.  Aaalgnea  of  oontraot  A.  and  B.  en- 
tered  into  a  oontraot  with  0.,  to  render  ser- 
vices, which  were  to  be  paid  for  in  stock, 
which  0.  falsely  represented  as  valuable ;  B. 
assigned  his  interest  in  the  contract  to  A., 
who  therenpon  rendered  the  services,  and  on 


being  tendered  the  stock  in  payment,  refnsed 
to  receive  it,  and  bronght  an  action  for  the 
value  of  the  services  as  upon  contract 

Held,  1.  That  his  complaint  setting  forth 
these  &cts  was  not  demurrable,  as  Joining  a 
cause  of  action  upon  contract  with  one  for 
tort,  nor  as  being  an  action  for  tort  by  an 
assignee  of  the  cause  of  action. 

2.  That  the  action  was  for  firaud,  and  the 
summons  should  have  been  for  relief  and  the 
complaint  should  have  prayed  damages. 

8.  That  as  A.  alone  rendered  the  services, 
he  alone  was  injured  by  the  false  representa- 
tions, and  the  cause  of  action  was  in  him 
alone.  Supreme  Ct.,  8p.  T.,  1867,  Atwill  «. 
Le  Roy,  4  AhbotW  Pr.,  488. 

53.  Organization  of  ooiporation.  Parties 
who  project  and  promulgate  the  scheme  of  a 
Joint-stock  company,  cause  the  usual  books  to 
be  opened,  allow  or  cause  the  inscription  of  a 
person  as  owner  of  an  interest  to  a  definite 
amount  and  value  therein,  and  issua  certifi- 
cates of  stock  therefor,  when  the  capital  has 
not  been  paid  in  fuUy  and  in  good  fiaith,  and 
annex  to  the  certificate  a  written  power,  au- 
thorizing the  transfer  at  large  by  the  party  to 
whotn  the  certificate  is  issued,  who  publish 
false  statements,  tending  to  produce  the  belief 
that  the  stock  was  at  least  of  par  value,  and 
that  the  business  had  warranted  successive 
dividends  from  profits,— are  liable  directly  in 
damages  in  an  action  for  deceit  brought  by 
any  innocent  party  who,  on  the  faith  of  the 
public  representations  and  of  the  statements 
of  tlie  certificate,  has  purchased  from  third 
parties,  and  paid  for,  shares  of  the  stock.  N. 
F.  Superior  Ot,  1868,  Gross  «.  Sackett,  6  Ah- 
hotte'  Fr.,  247  ;♦  8. 0.,  2  Boew^  617;  8. 0.,  16 
JBbw.  Pr.,  62;  and^see  Mead  v.  Mali,  16  Bow. 
Ft.,  847. 

54.  So  are  officers  of  a  corporation,  who, 
having  over-issued  stock,  make  statements  as 
to  the  company's  prosperity,  and  conceal  the 
over-issue.  Supreme  Ot,,  1867,  Oazeaux  r. 
Mali,  26  Ba/rb,,  678 ;  S.  0.,  wh  nom.^  Mead  «. 
Mali,  16  Haw.  Pr„  Z4n, 

55.  In  such  an  action  the  same  facts  m\x»t 
concur  as  in  an  action  for  the  false  represen- 
tation of  the  credit  of  a  buyer.  The  pleading 
must  state  what  the  &lse  representation  was : 
it  must  have  been  fklse,  and  so  known  to  be 


•  Soiser  v.  MaU,  6  JOboM  Pr.,  S70,  nets,  was  sub- 
sequently reversed,  11  AVbaM  Br,^  189. 
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(o  the  defenduit,  and  made  with  the  intent 
tod  with  the  eflbot  of  deceiving  the  phiintif^ 
and  mnat  have  oanaed  loss  to  him.  It  is  not 
osential  that  the  representation  should  be 
addressed  directly  to  the  phuntiff.  If  it  were 
made  with  the  intent  of  inflaenoing  every  one 
to  whom  it  might  be  commnnioated,  or  who 
might  read  or  hear  of  it,  the  latter  class  of 
persons  would  be  in  the  same  position  as  those 
to  whom  it  was  directly  communicated;  but 
they  must  have  CQme  to  a  knowledge  of  it 
before  their  purchase.  lb, 
Considt,  also,  Fraud. 

As  to  all  questions  turning  on  the  powers 
dA^taOat  see  'PiasaaAL  and  Aaura. 

As  to  what  are  Gtaaata  and  False  pre* 
tnoos^  considered  as  offenoes,  see  those  titles. 

As  to  the  Maaanre  of  dtmagOB,  see  Dam- 

AAB. 

As  to  all  matters  of  Pleading  and  ZMdmoa^ 
aee  those  titles. 

As  to  the  rj|^t  to  Reeolnd  a  contract  on 
aeooQBt  of  fraud,  see  Oovnuor,  tit  JBttemian, 


IXBCLARATIOK. 

As  to  how  far  admissions  and  declarations 
are  BvidaQoe,  see  Eyidkhob. 
As  to  Pleadiiift  see  PuuDiBro  at  Ooxkok 


dbcxtsiko. 

Absdotiov. 


As  to  Aotioii  on  a  decree,  see  Dbbt. 

As  to  the  BSaot  of  a  decree  as  a  defence  to 
i  nbseqDent  litigation,  see  Fobmsb  Ai>7nDi- 
eixios. 

As  to  what  BiTon  in  a  decree  may  be  cor- 
seted, see  Axxkdmxht. 

As  to  what  is  a  Final  decree,  see  Afpxal. 

As  to  Otber  matteza,  see  Judomsnt  and 
Dbosb. 

As  to  the  proper  mode  of  Ftoving  a  decree, 
MeEfDnioB. 


OBDZCAnON. 

1.  The  theory  of  dedication  discussed. 
Hunter  e.  Trustees  of  Sandy  Hill,  6  ffiU^  407; 
Pearsall  e.  Post,  20  Wend.^  Ill;  affirmed,  S. 
0.,  22  /i.,  425;  Ourtis  o.  Eeesler,  14  Barb., 
611. 

2.  Distinction  between  dedication  as  in  fa- 
vor of  the  public,  and  as  between  owners  and 
purohaaers.  Child  9.  Ohappell,  9  iV.  F.  (5 
i&^),246. 

3*  There  is  a  marked  distinction  between 
the  doctrine  of  dedication  as  it  is  to  be  applied 
to  the  oonveyanoe  gf  dty  lots  and  country 
lots.  [8  Wend.,  85;  11  Id.,  486.]  Badeau  v. 
Mead,  14  Barb.,  328.    But  see  Dbkd,  186,  note, 

4.  Who  nuiy  make.  An  absolute  and  final 
dedication  of  lands  to  a  public  use  can  only 
be  made  by  the  owner  of  an  absolute  fee. 
Thus,  where  owners  of  land  formed  a  joint- 
stock  company,  by  articles  providing  for  the 
election  of  directors  to  control  its  concerns, 
and  at  the  same  time  conveyed  in  trust  to 
others  to  sell  and  convey  in  such  parcels,  in 
such  manner,  and  for  such  pric€j^  as  they 
should  deem  expedient,  and  to  pay  off  an  out* 
standing  incumbrance ; — Meld,  that  the  fee  be* 
ing  in  tlie  trustees,  the  directors  had  no  power, 
by  mapping  the  premises,  and  by  resolution, 
to  dedicate  to  the  public  a  portion  of  the  land 
as  an  open  terrace.  Ni  T.  Superior  Ot.,  1850, 
Ward  V.  Davis,  8  Satu^f.,  502. 

5.  The  reaolntton  of  the  direotoiB  declared 
that  the  land  should  be  reserved  in  perpetuity 
by  the  |tssociation,  and  kept  open  forever,  and 
that,  for  the  advantages  to  be  derived  from 
this  reservation,  and  for  the  expenses,  the 
whole  property  should  be  assessed; — JETeld, 
that  this  was  not  a  dedication,  but  merely  a 
conditional  declaration  of  future  intentions.  lb. 

6.  Bj  the  State.  Where  lands  belonging 
to  the  State  were  laid  out  into  streets  and 
lots,  and  the  lots  sold  to  individuals,  this  be- 
ing done  in  pursuance  of  an  act  of  the  Legisla- 
ture, the  State  acting  as  owner  and  proprietor 
of  the  land  ;-^ffeld^  that  the  effect  of  the  sale 
and  survey,  in  reference  to  streets,  was  the 
same  as  if  done  by  a  private  individual ;  and 
though  it  amounted  to  a  dedication  of  the 
streets  to  the  public,  they  did  not  become 
highways  within  the  highway,  act.  Cft,  of 
AppeaU,  1852,  City  of  Oswego  o.  Oswego 
Oanal  Co.,  6  If.  F.  (2  Seld.),  267. 
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Wlnt  nay  be  DediMtad. 


What 


7.  Stream.  A  usage  of  a  private  river  for 
rafting,  for  twenty-six  years,  will  grow  into  a 
pablic  right,  especially  when  the  public  inter- 
est is  essentially  promoted.  [1  Campb.,  260, 
468 ;  6  East,  208.]  Supreme  Gt,  1818,  Shaw 
V.  Crawford,  10  Johna.^  286.  Disapproved  in 
Knnson  v.  Hungerford,  6  Ba/rb,^  266. 

8.  The  right  of  rafting  in  a  private,  unnavi- 
gable  stream,  which  can  be  exercised  only  for 
a  short  time  in  the  year,  when  the  river  is 
swollen  by  freshets,  is  incapable  of  dedication 
to  the  public.  Supreme  Ot.y  1849,  Munson  «. 
Hungerford,  6  Barb.^  266;  1862,  Curtis  «. 
Keesler,  14  Id.,  611. 

9.  Wbaxt  Ac.  The*  act  of  several  pro* 
prietors,  on  laying  out  a  basin  connected  with 
a  canal  and  a  wharf,  for  the  common  use  of 
themselves  and  purchasers  of  lots,  is,  as  to  the 
purchasers  and  the  land  purchased,  a  dedica- 
tion of  the  wharf,  &o.,  to  that  use ;  and  to  es- 
tablish such  dedication  it  is  not  necessary  that 
there  should  be  any  length  of  user.  [6  Hill, 
418.]  It  operates  as  an  estoppel.  Ot,  o/Ap- 
peaU,  1868,  Child  «.  Chappell,  9  K  F.  (6 
8eU,\  246. 

10.  QraTeyard.  Land  may  be  dedicated 
by  long  use  as  a  graveyard ;  and  the  act  of 
the  public  in  opening  a  street  through  it,  is 
is  not  a  waiver  of  the  dedication.  Supreme 
Ct,,  1844,  Hnnter  v.  Trustees  of  Sandy  Hill,  6 
JK«,40T. 

U.  Site  for  olmroh.  In  1790,  the  pro- 
prietor of  village  lands  caused  them  to  be  laid 
out  into  lots  and  streets  and  a  public  square, 
and  61ed  a  map  in  the  county  clerk's  office. 
In  1798  his  heirs  granted  the  square  to 
the  trustees  of  the  village,  in  trust  for  the 
use  of  the  freeholders  and  inhabitants,  and, 
upon  the  further  trust  forever,  to  permit  the 
stockholders  of  the  church  in  the  village  to 
erect  and  use  thereon  a  church  edifice,  for 
divine  service; — Held,  that  the  church  took 
only  an  easement,  and  that  an  abandonment 
of  the  premises  for  the  purposes  of  the  church 
vested  the  whole  use  of  the  premises  in  the 
village  as  a  public  square.  [3  Verm.,  279.] 
Supreme  Ot,,  1862,  Still  «.  Trustees  of  Lan- 
singburgh,  16  Bofrb.,  107. 

12.  Village  green.  The  dedication  of  land 
for  a  village  green, — Held,  to  be  established 
by  evidence  of  that  intent,  contained  in  the 
agreement  to  convey  such  land,  and  an  ad< 
joining  site  for  a  church,  to  a  religious  corpo- 
ration, and  from  the  conveyance  accordingly 


made,  and  fh>m  conUnued  public  user.  Cady 
9.  Conger,  19  K  Y,  (6  SmitK),  266.  Compare 
Mayor,  Ac.,  of  N.  Y.  c.  Stuyvesant,  17  Ji.,  84. 

13.  Time.  No  certain  period  of  time  is 
requisite  to  establish  a  dedication.  It  does 
not  depend  upon  the  lapse  of  time,  but  on  the 
intent  of  the  parties ;  and  tiiis,  t<  MWfit,  might 
be  established  by  acts,  unequivocal  in  their 
character,  on  the  part  of  the  owner  and  the 
public,  though  occurring  on  a  single  day. 
Supreme  Ct^  1844,  Hunter  e.  Trustees  of 
Sandy  Hill,  6  HiU,  407. 

14.  BCarket  A  municipal  corporation  had 
a  map  made  of  certain  of  the  lands  owned 
by  it;  and  on  the  map  a  square  was  laid 
down  as  one  parcel,  and  one  part  of  it  was 
marked  *^  market,"  and  on  one  end  were  the 
words,  '*  reservation  for  a  market-place,*'  and 
the  city  sold  adjacent  lots  with  a  reference 
to  the  map  in  the  deeds.  A  market  was 
erected  on  it  soon  after,  and  remained  there 
nearly  twenty-five  years,  and  was  tiien  taken 
away  because  no  longer  needed  for  public  ac- 
commodation; and  thereafter  the  land  re- 
mained vacant  for  more  than  twenty  years. 
Held,  that  here  was  no  evidence  of  a  dedicsr 
tion.  A  municipal  corporation  has  a  ri|^t  to 
devote  land  owned  by  it  to  such  public  uses 
as  from  time  to  time  it  may  deem  expedient. 
K  7.  Superior  Ot,,  Sp.  T,,  1861,  Pitcher  e. 
N.  Y.  ^  Erie  R.  R.  Co.,  6  Sandf,,  687. 

15.  There  is  a  manifest  distlnotion  be- 
tween a  dedication  and  a  mere  reservation  of 
land.  The  former  is  irrevocable,  and  the 
owner  has  no  power  or  control  over  the  prop- 
erty, inconsistent  with  the  terms  of  the  dedi- 
cation. The  latter  imposes  no  obligation  on 
the  owner,  his  control  over  the  property  con- 
tinues, and  he  may  exercise*  the  rights  of  an 
owner  as  ftiUy  as  he  could  have  previoiisly 
done.    lb, 

16.  That  a  tennaoe  and  bank,  in  a  village, 
between  it  and  the  adjacent  waters,  is  as 
proper  a  subject  of  dedication  as  a  street,  av- 
enue, or  square.  Ward  «.  Davis,  8  Saneif.^ 
602. 

17.  Offensive  use.  The  doctrine  of  dedi- 
cation by  mere  user,  does  not  extend  to  a 
right  of  landing  and  depositing  manure,  &c., 
from  a  navigable  stream  upon  the  adjoining 
land.  Such  an  easement  would  inure  in  favor 
of  but  few  individuals.  Moreover,  user  alone 
is  not  enough  to  establish  a  dedication  to  the 

I  public,  except  in  the  case  of  streets  and  public 
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wtys.  Ok  ofBrTCT9y  1889,  Post  v.  Peanall, 
tt  Wend.,  486 ;  affinning  S.  0.,  20  Id.,  111. 
Approved  and  followed,  Supreme  Ot,^  1849, 
Mooson  «.  Hangerford,  6  Bofrb,^  205. 

1&  How  made.  That  a  dedication  of  landa 
to  A  pnblio  use  maj  be  made  by  acts  in  pais; 
and  may  be  made  by  a  single,  positive,  and 
imeqmTocal  aot ;  and  that  it  is  not  necessary 
that  the  pnbKo  at  large  should  be  able  to  share 
ito  adrantagea,  but  it  is  sufficient  that  they 
are  to  be  shared  by  a  portion  of  the  inhabit- 
aota.    Ward  «.  Davis,  8  Sandf.^  602. 

19.  aohooUiODse.  The  inhabitants  of  a 
iillage,  and  others,  contributed  money,  labor, 
and  materials,  and  built  a  schoolhouse  for  the 
general  benefit  of  the  inhabitants; — Held,  a 
dedication  to  the  village  public  for  the  pur- 
poses of  education,  which  would  be  upheld  in 
eqoitj.  [8  Kent's  Oom.,  286 ;  4  Id.,  608 ;  2  Pet 
{U.8.X  W6 ;  8  Id.,  99 ;  7  Verm.,  241.]  Ohanr 
My,  1887,  Potter  v,  Ohapin,  6  Paige,  689. 

20i  Lane.  A4Joining  proprietors,  for  their 
own  convenience,  laid  out  a  lane  on  the  bound- 
ary line,  and  the  public  used  it  uninterruptedly 
(or  nearly  forty  years.  Held,  that  it  was  ded- 
ioated.  Supreme  Ot.,  1861,  Wiggins  v.  Tall- 
madge,  11  Harb.,  457. 

2L  Afloent  to  widening  street  A  street 
vaa  widened  so  as  to  extend  upon  the  plain- 
tifTa  land,  and  for  nineteen  years  was  unin- 
temiptedly  used  by  the  pubUo,  without  any 
aaertion  of  daim  upon  his  part,  and  twelve 
jeara  before  such  assertion,  the  street  to  the 
whole  width  was  pitched  and  paved,  and  he 
paid  an  assessment  therefor ; — Held,  that  these 
&otB  amonnted  to  a  dedication.  Supreme  Ct,, 
18S1,  Denning  v.  Boome,  6  Wend.,  661. 

21  Streeta.  Where  the  owner  of  lands  in 
the  city  of  New  Y^rk  conveys  the  same  in 
loti  bounded  on  a  street,  as  projected  by  the 
poblio  authorities,  the  naked  fee  only  remains 
in  the  grantor;  and  since  the  easement  vests 
in  the  pnblio  at  large,  and  not  in  the  pur- 
chaaen  of  adjoining  lots,  the  easement  cannot 
be  released  by  such  purchasers.  Ot.  of  Errors, 
1888,  Wyman  w.  Mayor,  &c.,  of  N.  T.,  11  Wend., 
tt6;  and  see  Willoughby  e.  Jenks,  20  Id.,  96. 

Oonault,  also,  Dkbd,  180-189. 

23b  Pabllo  aqnara  When  the  owners  of 
vban  property  have  laid  it  out  into  lots,  with 
>treeta  and  avenues  intersecting  the  same,  and 
bare  aold  their  lots  with  reference  to  such  a 
plot,  it  is  too  late  for  them  to  resume  a  general 
and  onlimited  control  over  the  property  thus 


dedicated  to  the  public  as  streets,  so  as  to  de- 
prive their  grantees  of  the  ben^t  they  may 
have  acquired  by  having  such  streets  kept 
open.  And  this  principle  is  equally  applicable 
to  the  case  of  a  similar  dedication  of  lands,  in 
a  city  or  village,  to  be  used  as  an  open  square 
or  public  walk.  [6  Pet.,  481.]  Oh<meery, 
1884,  Trustees  of  Watertown  «.  Oowen,  4 
Paige,  610. 

24.  The  owner  of  two  parcels  of  land,  on 
opposite  sides  of  a  street,  conveyed  one  in  fee, 
covenanting  that  the  other  should  always  re- 
main vacant  and  belong  to  the  public.  Held, 
that  this  created  an  easement  in  flavor  o^  and 
appurtenant  to,  every  portion  of  the  land  con- 
veyed ;  and  the  grantor  and  the  grantee  could 
not,  unitedly,  destroy  or  renounce  this  ease- 
ment|  to  the  prejudice  of  one  who  had  pur- 
chased a  part  of  the  premises  from  the  grantee. 
Ohaneery,  1882,  Hills  e.  Miller,  8  Paige,  264. 

25.  Boundary.  One  who  conveys  lands  in 
the  city  of  New  York,  bounding  the  purchaser 
by  a  street  designated  on  the  commissioners* 
map,  thereby  dedicates  his  adjoining  land, 
witiiin  the  site  of  the  street,  to  the  public 
use;  and  this,  whether  he  bounds  the  pur- 
chaser by  the  centre  of  the  street  or  the  eide 
qf  it.  Supreme  Ot.^  1841,  Matter  of  Thirty- 
ninth-street,  1  Hill,  191. 

26.  It  is  not  material  whether  the  land  is 
conveyed  in  small  or  large  parcels.    Ih. 

27.  The  owner  of  land  crossed  by  a  con- 
templated street,  deeded  the  northerly  lot  to 
A.,  bounding  it  on  the  northerly  line  of  the 
street  Held,  a  perfect  dedication  of  the  street^ 
and  not  defeated  by  a  subsequent  deed  to  B. 
of  the  southerly  lot,  bounding  it  on  the  same 
line.    Ih. 

2a  Rlc^t  of  corporation.  Where  a  dedi- 
cation of  a  public  square  is  made  by  the  pro- 
prietors of  land  laying  out  such  square,  and 
by  acceptance  by  the  municipal  corporation, 
and  user  on  the  part  of  the  public,  the  naked 
fee  remains  in  the  original  proprietors,  and 
the  public  acquire  an  easement  merely,  which 
vests  in  such  corporation,  which  thus  becomes 
the  trustee  of  a  use.  [2  Stra.,  1004.]  In  such 
case  the  purchasers,  from  such  proprietors,  of 
lots  fronting  on  such  square,  have  no  easement 
in  the  square,  separate  and  distinct  ftt>m  that 
held  by  the  corporation  in  trust  for  all  the 
citizens.  [7  Barb.,  608.]  Supreme  Ot.,  1864, 
Anderson  v.  Rochester  A  Lockport  B.  B.  Oo., 
9  How.  Pr.,  668. 
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29.  In  snch  case,  subsequent  to  the  dedioa- 
tion,  the  corporation  had  purchased  additional 
grounds,  to  enlarge  the  square,  and  the  owners 
of  ac^oining  lots  were  assessed  for  benefit; — 
Held^  that  though  the  corporation  held  this 
part  of  the  square  by  a  different  tenure  from 
the  part  which  they  acquired  by  dedication 
the  owners  of  adjoining  lots  assessed  had  no 
different  rights,  in  kind,  on  that  account.    lb, 

30.  Rasolattoii  of  Conunoii  Coonoii  A 
committee  of  the  Common  Council  of  the  city 
of  New  York  reported  to  the  council  in  favor 
of  modifying  a  grant  of  land  which  they  had 
resolved  to  make  to  a  church,  and  requested 
the  church  to  release  to  the  city  a  piece  of 
land  before  granted  to  it,  remarking  that,  ^Mf 
the  said  two  olgects  be  obtained,  a  spacious 
square  will  be  formed."  The  church,  at,  the 
request  of  the  ooundl,  made  the  release,  and 
the  grant  to  it  was  also  modified,  as  proposed 
by  tlie  committee.  EMy  that  this  was  no 
dedication  by  the  council  of  the  square  thus 
formed.  Hf.  F.  Superior  Ot^  Sp.  71,  1861, 
Pitcher  v.  New  York  ds  Erie  R.  B.  Co.,  6 
SMidf,,  687. 

31.  aotatttntioii  of  street.  The  owner  of 
land  in  the  city  of  New  York  laid  it  out  m 
lots  and  streets,  and  leased  one  of  the  lots  and 
partially  opened  one  of  the  streets  proposed 
by  him  and  mentioned  in  the  lease.  The 
dedication  was  not  accepted  by  the  city;  but, 
under  a  statute,  commissioners,  whose  action 
was  made  conclusive  by  the  statute,  laid  out 
the  streets  in  the  tract  differently,  but  in  such 
a  way  as  to  give  the  lessee  convenient  access 
to  his  lot*  Held^  that  the  lessee  could  not 
maintain  an  action  against  the  owner  for  do- 
sing the  street  mentioned  in  the  lease.  StJh 
preme  Ot.^  1821,  Underwood  o.  6tuy  vesant,  19 
Johns.,  181. 

32.  Distant  streets.  Where  the  vendor  of 
lands  in  a  village  made  a  map,  laying  down 
streets,  and  filed  the  map,  and  conveyed  with 
reference  to  it,— iTtflti,  that  one  of  the  pur- 
chasers, as  such,  had  no  interest  in  those 
streets  which  were  not  necessary  to  give  him 
access  to  the  highway ;  and  that  there  being 
no  evidence  that  he  was  induced  to  purchase 
by  any  promises  or  representations,  he  could 
not  eigoin  the  vendor  and  other  purchasers 
from  closing  such  distant  streets,  even  if  they 
had  been  effectually  dedicated.  Supreme  Ot,^ 
1862,  Badeau  v.  Mead,  14  Barb.,  828. 

33.  A  substantial  oompUanoe  with  the 


oonditicfDs  on  which  land  was  dedicated  fbr  a 
public  way,— j902^  sufi&cient,  under  peculiar 
circumstances.  N.  Y.  4e  New  Haven  R.  B.  Go. 
t.  Pizley,  19  Barb.,  428. 

34.  EOe^way.  Streets  and  roads  dedicated 
by  individuals  to  public  use,  but  not  adopted 
by  the  local  public  authorities,  or  declared 
highways  by  statute,  are  not  highways  within 
the  meaning  of  the  highway  acts,  and  there  is 
no  law  by  which  any  one  can  be  compelled  to 
keep  them  in  repair.  [19  Johns.,  186.]  The 
highway  acts  point  out  the  only  mode  by 
which  highways  chargeable  upon  the  public 
can  be  created.  Ot.  o/AppeaU,  1862,  City  of 
Oswego  «.  Oswego  Canal  Co.,  6  HT,  F.  (2  3M.\ 
267;  Supreme  Ot.,  1868,  Bissell «.  N.  Y.  Cen- 
tral B.  B.  Co.,  26  Bovrb.,  680.  To  the  same 
effect  is  Clements  «.  Village  of  West  Troy,  16 
Id.y  261 ;  to  the  contrary,  another  decision  in 
8.  C,  10  Hew.  Pr.,  199. 

3&  XSffiBOt  of  dedication.  The  corpora- 
tion of  the  city  conveyed  a  lot  abutting  on 
the  water,  the  grantee  undertaking  to  make  a 
street  along  its  whole  front  of  fifty  feet,  and 
he  to  be  entitled  to  all  emoluments  arising 
from  the  wharf  or  street  fronting  on  the  river. 
The  grant  was  made  and  accepted,  on  the  un- 
derstanding that  the  grantee  should  dedicate 
a  strip  twelve  feet  in  width,  along  the  side  of 
the  lot,  for  a  street.  Held,  that  this  did  not 
limit  his  right  to  the  wharf  to  thirty-eight 
feet  F.  (7Aan.  ^^.,  1884,  Yerplanok  e.  Mayor, 
Ac.,  ofN.Y.,  2  jaw.,  220. 

36.  Revooation.  Where  a  street  is  dedi- 
cated to  the  public,  and  adjoining  land  is  laid 
out  vrith  reference  to  it  and  improvements 
made  accordin^y,  and  the  dedication  accept- 
ed by  the  public,  it  cannot  be  revoked  while 
the  street  continues  in  use.  Supreme  OL, 
1861,  Adams  v.  Saratoga  '«&  Washington  B.  B. 
Co.,  11  Barb.,  414. 

37.  Railroad  tbioogh  dedioated  street 
When  land  has  been  dedicated,  by  the  owner, 
to  the  public,  for  a  street  or  highway,  the 
title,  for  the  time  being,  is  in  the  people  of 
the  State;  and  if  the  people,  through  the 
Legislature,  authorize  the  construction  of  a 
railroad  through  such  street  or  highway,  and 
the  road  is  constructed  accordingly,  in  a  rea- 
sonable and  proper  manner,  if  the  owners  of 
property  in  such  street  suffer  loss  or  damage 
in  consequence  of  the  construction  of  the  rail- 
road, it  is  damnum  absque  injuria.  Supreme 
Ct,  1866,  Corey  v.  Buffalo,  Coming  &  N.  Y. 
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B.  B.  Ool,  28  Bair^.,  462.  Bat  8M  WIIMuns 
f.ir.T.  Oenftiml  ait.  0o.,16  JT.  r.(2  amUh), 
S7;  royeniiig  8.  0.,  18  Barb,,  222. 

aa  Speoifio  pcifbmanoe.  A  dediostioii 
of  land  in  a  dty  to  public  use  as  a  aqnarei  bj 
deed  to  the  Oorporation  with  thair  ooTenant 
to  ttand  eaLaed  to  snob  ii0a^->-<paoifioal]7  en- 
forced. Oktmmjf^  1845,  Stny  veaant  e.  Mayor, 
Ac,  of  K.  Y.,  11  Pinig^  414. 

As  to  the  efleota  of  CoiiT^aBoe^  in  respect 
to  dedieation^  eonsolt,  also,  Dno. 

As  to  qnestioDs  of  Bvldnioe^  and  aa  to  the 
law  of  vmbBWBLjmt  in  general^  see  ETmuna; 
aad  Hmhwat. 


rUadtr  Ihtotltto  V  ooflMted  thdOMtiwIddi  ton  on  the 
am.  telwpmtaftlM,  and  efflMt  of  dMda,  «  dMIngiitahai 
AoBdaipte  oontTMlk  The  mmt  prineiplM  wUl  bo  found 
IMtefihiitntod  ondar  OoimAOn,  aad  OoTBtAinr,  under 
tta  lattar  of  whlek  haiidai  eovonanta  for  tlUo  aro  traalod: 
vkfla  mka  wbioh  aro  peeallar  to  ipoda]  elaaeaa  of  aealed 
!MmimaiH%  aBd«iiiaU0ta  ralaliBa  to  putloalar  olMaao  of 
panlaa,  or  to  rooofDiaod  grooada  of  kgal  or  oqnitablo  raUoC 
waroUnoe.  and  2l  qnaatlona  of  erldoaoa  aad  aatoppal,  wlu 
te  fend  ute  tiMr  appropriate  tttlaa  alaowhfro.] 


I.  FOBM. 

II.  PiLBXuta. 

UL  EXBOXJTIONyASDTIKBOFTiJaNOXFVXOT. 
ly.  BSUYXBT. 

1.  Absolute. 

2.  Ektow. 

y.  SUBSBQUKNT    OASOXLLSSQ    OB    ALTBU- 

Tioir. 

7L  IsrrSBPRSTATION. 

1.  DeaoriptionoftAepremisei,  , 

A.  In  general. 

B.  BiTers,  highways,  fto.,  as  bonnda- 

Tiee. 

C.  Bepngnance. 

D.  TJnoertainty. 

E.  Appartenasoes. 

2.  O/th^estaUgranM. 

8.  Apt  wordi  qfwMaym^et* 
4.  CondiU&m^ 

6.  Seurwitioni. 
Vn.  Yauditt. 
YUL  Baboaw  and  aAUi. 

EL  OOYXHAHT  TO  BAkHD 


I.  Fosic 

1.  Xdrenr  of  mIbIii  neeeesary  to  give  effect 
to  a  deed,  as  a  feoffiment  Schott  e.  Bnrton, 
IS  Bmrb.,  178. 


2.  FaoflkiMnt  with  Uyery  of  ssiain  abolished. 
Ii20».  iSieafM788,§186. 

3.  Deada  of  baigaln  and  sale,  and  of  lease 
and  release,  to  be  deemed  giants.  1  Seo.  StaL, 
789,  §  142. 

4.  Tlie  date  is  no  part  of  the  substance  of 
the  deed.    The  real  date  is  the  time  of  deliv- 
ery.   Supreme  Ot.,  1807,  Jackson  e.  Schoon- 
maker,  2  Johns.,  280;  1809,  Jackson  e.  Bard 
4  Id,,  280. 

5.  A  oolMlderatiOD,  stated  to  be  '^a  certain 
sum  of  money,''  paid,— JTeltZ,  to  be  sufficiently 
expressed.  The  sum  need  not  be  specified. 
[Moore,  669.]  Supreme  Ot.,  1807,  Jackson  e. 
Sohoonmaker,  2  Johne.,  280. 

6L  Where  A.  aurrendered  to  B.  the  posses- 
sion and  right  to  certain  premises,  to  have 
and  to  hold  to  him  and  his  heirs  and  assigns 
forever,  by  a  release  expressing  no  oonsidera- 
Uon,  but  containing  a  proviso  that  it  should 
be  accepted  by  B.  as  a  full  discharge  for  all 
lands  claimed  of  A.  by  B.-^-^Seld,  that  even 
if  diaoharge  of  the  daim  mentioned  in  the 
proviso  amounted  to  a  sufficient  considera- 
tion, yet  it  was  no  bar  to  A.'s  title,  unices  B. 
showed  a  valid  discharge,  which  could  not  be 
by  parol,  nor  by  the  mere  implication  arising 
from  the  fact  of  posseemon  of  the  deed.  Sth 
preme  Ot,  1811,  Jackson  e.  Pulver,  8  Johne., 
870. 

7.  The  want  of  consideration  camot  be 
pleaded  in  avoidance  of  a  deed.  That  inquiry 
is  precluded  by  the  very  nature  of  the  spe- 
cialty. [2  Johns.,  177.]  Supreme  Ot,,  1818, 
Dorr  «.  MuDsell,  18  Johne.,  480.    But  see  Sbal. 

&  An  heir  cannot  act  up  the  want  of  con- 
sideration in  the  deed  of  his  ancestor.  [18 
Johns.,  189.]  Supreme  Ot.,  1828,  Jackson  e. 
King,  4  Oow,,  207. 

9.  ZHitore  estate.  That  a  conveyance  of  a 
freehold  infutwro  cannot  operate,  except  it 
be  as  a  covenant  to  stand  seiaed.  [7  Mass., 
884.]    Jackson  e.  Delancey,  4  Oew^  427. 

10.  Tile  effect  of  the  atatnte  of  uses  on 
the  various  species  of  conveyance,  discussed. 
Rogers  e.  Eagle  Fire  Ins.  Oo.,  9  Wend.,  811. 

11.  Non-payment  of  the  nominal  consider- 
ation expressed  in  a  sealed  instrument,  do^ 
not  render  it  void.  N.  T,  Superior  Ot,,  1847, 
Bamum  e.  Ohilds,  1  Sand^.,  68. 

12.  ITondnal  oonatderation  In  exeoatioa 
of  power.  That  a  nominal  consideration  of 
one  dollar,  in  a  deed  executed  in  pursuance  of 
a  trust-power,  is  sufficient  to  sustain  it,  so  as 
to  pass  the  legal  estate.    So  held,  in  an  action 
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of  ^ectment,  and  where  the  objection  was  not 
raised  at  the  trial,  i^.  F.  Superior  GU^  1849, 
Meakings  «.  Cromwell,  2  Sandfly  612;  S.  C, 
8  N.  T.  Leg.  Ohs,,  140 ;  affirmed,  6  K  Y.  (1 
8M,),  186 ;  8.  0.,  10  K  Y.  Leg.  Obs.,  201,  in 
which  latter  report  the  points  of  counsel  in 
the  Court  of  Appeals  will  be  found. 

13.  A  deed,  reciting  an  Indebtedneu  to  a 
minor,  and  conveying  to  a  trustee  in  trust  for 
the  minor,  in  consideration  of  the  debt,  is, 
upon  its  face,  an  absolute  deed,  and  not  a 
mortgage.  Eckford  v.  De  Kay,  26  Wend,^  29 ; 
affirming  8.  0.,  8  Faigey  89. 

14.  "Witneu  an4  aoknowledgmant.  That 
a  deed  of  real  property,  without  subscribing 
witness  or  acknowledgment,  is  good  as  against 
the  grantor.  [1  Rev.  Stat.,  788;  Cow.  ds  H.. 
Notes,  1269 ;  2  BL,  809 ;  1  Barb.,  581.]  Yoor- 
hees  0.  Presbyterian  Church  of  Amsterdam,  17 
Bard.,  108. 

15.  Deed-polL  Though  a  deed  in  form  be- 
gins as  an  indenture,  if  it  purports  to  be,  and 
in  fact  is,  only  the  deed  of  the  grantor,  it  has 
the  quality,  merely,  of  a  deed-poll.  [Toml. 
Die.;  Cowell,  Deeds;  2B1^296;  2  HUl  Ab., 
280.]  Supreme  Gt,,  1868,  Champlain  da  8t. 
Lawrence  B.  R.  Co.  v,  Valentine,  19  Barh.^ 
484. 

16.  How  far  a  provision  in  a  deed-poll,  in 
the  form  of  a  covenant  on  the  part  of  the 
grantee,  can  operate  as  a  covenant.  Aikin  v. 
Albany,  Vt.,  &  Canada  R.  B.  Co.,  26  JBarb., 
289. 

17.  Bflore  agreement.  Though  a  deed  in 
one  part  use  formal  and  apt  words  of  convey- 
ance, yet  if  from  other  parts  of  the  instru- 
ment, taken  and  compared  together,  it  appears 
that  a  mere  agreement  for  a  conveyance  was 
all  that  was  intended,  the  intent  shall  prevail. 
[Bac,  tit.  Leasee;  Noy,  128;  1  T.  R.,  786;  2 
Id.,  789;  6  East,  680;  1  Lev.,  56;  1  Sid.,  82.] 
Supreme  Cty  1808,  Jackson  e.  Myers,*  8  Johnt,, 
888. 

18.  Ancient  inatrmnent.  Where  an  agree- 
ment relative  to  lands,  providing  that  it  should 
be  owned  and  held  by  the  parties  in  parcels, 
has  existed  for  more  than  a  hundred  years, 
and  was  evidently  intended  to  convey  the  fee, 
and  possession  has  been  had  uninterruptedly 


*  In  JaoksoD  «.  Blodget  (16  Johns^y  172),  this  de- 
dsion  was  oommented  on  as  controlled  by  the  faot 
that  the  oonsideratiou  iii  the  agreement  in  question 
was  ezeoutor}'. 


under  it,  the  court  will  not  entertain  technical 
objections  to  the  deed,  for  want  of  apt  words, 
proper  parties,  or  form.  Supreme  Cty  1807, 
Emans  «.  Turnbull,  2  Johrn.,  818. 

19.  EstoppeL  By  a  covenant  against  all 
persons  claiming  by  or  under  the  grantor,  in- 
serted in  a  quitclaim-deed,  a  subsequently-ac- 
quired title  will  pass.  Ohancery^  1829,  Sweet  r. 
Green,  1  Paige,  478.    Consult,  also,  Estoppel. 

20.  SeaL  No  estate  of  freehold,  either  for 
life  or  in  fee,  can  pass,  but  by  an  instrument 
under  eeal.  [2  Blackst.  Com.,  810.]  The  pro- 
vision of  the  statute  of  frauds — ^requiring  a 
deed  or  note  in  writing,  signed— was  intended 
to  require  signature,  not  to  dispense  with  seal- 
ing. Supreme  Ct,  1816,  Jackson  v.  Wood,  12 
Johne.y  78 ;  followed  in  Jackson  v.  Wendell,  12 
Id.y  866.    See,  also,  Oontraotb,  200,  201. 

21.  A  demise  of  a  mill  until  the  profits  shall 
be  sufficient  to  pay  a  certain  debt,  creates  an 
estate  for  life,  determinable  when  the  debt 
should  be  paid.  [Co.  Litt.,  42 ;  4  Kent,  26.] 
This  is  a  freehold  which  cannot  be  created 
without  seal  [1  Rev.  Stat,  788,  S 187.]  Su- 
preme Ct.y  1840,  People  v.  GiWis,  UWend.,  201. 

As  to  what  is  a  sufficient  Sealing;  and  its 
effect,  see  Sxal. 

IL  Pabitss. 

22.  Qrant  to  anaoolation.  Under  a  grant 
to  A.,  B.,  and  C,  ^^  for  themselves  and  their 
associates,  being  a  settlement  of  friends  at,  Akx, 
to  have  and  to  hold  to  the  said  three  persons, 
as  tenants  in  common,  dsc,  for  themselves  and 
their  associates," — ^the  legal  estate  vests  only 
in 'the  three  persons  named.  Supreme  CU^ 
1801,  Jackson  e.  Sisson,  2  Johm.  Cae.,  821, 

23.  Individuals  holding  a  rent-fee  in  trust 
for  the  people  of  a  town,  released  to  the  elders 
and  deacons  of  an  unincorporated  church,  be- 
ing inhabitants  of  the  town,  for  the  support  of 
the  church.  Held,  that  the  releases,  being  a 
part  of  the  ceetuie  que  uee,  had  possession  suf- 
ficient to  support  the  release.  Supreme  Ot,, 
1880,  Beformed  Dutch  Church  9.  Yeeder,  4 
Wend,y  494. 

24.  It  is  a  settled  rule  of  the  common  law, 
that  a  community,  not  incorporated,  cannot 
])urchase  and  take  in  succession.  [Co.  Lilt., 
8,  a;  10  Co.,  26,  b;  Com.  Dig.,  tit  Capacity, 
B.  1.]  So  held^  in  respect  of  the  people  of  a 
county.  Supreme  Ot,,  1811,  Jackson  d.  Cory, 
8  Johne,y  886. 

25.  So  heldy  of  a  reservation  to  the  people 
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<tf  a  town.    1812,  Hornbeok  v.  Westbrook,  9 

26L  So  kM^  of  a  proviso  that  the  inhabitants 
of  an  aniBoorporated  town  should  be  allowed 
to  cnt  wood.  1815,  Hombeok  «.  Sleight^  12 
Mna^  199. 

27.  A  ooiporatioii,  although  created  bat 
for  a  limited  period,  may  aoqoire  title  in  fee 
to  lands  necessary  for  its  nse.  Hence  a  deed 
to  a  railroad  company  which  is  incorporated 
for  a  term  of  fifty  years,  granting  lands  to  it 
asd  its  successors,  conveys  an  estate  in  fee,  if 
the  grantor  had  such  an  estate.  Cft.  of  Ap- 
foky  1864,  KicoU  «.  N.  Y.  h  Erie  R.  B.  Oo., 
12  M  7.  (2  Kem.\  121 ;  affirming  S.  0.,  12 

2a  If  tlM  trustee  in  a  nominal  trust  acta- 
ally  conveys,  the  estate  remains  in  the  grantee 
until  the  entui  que  trtut  or  his  heirs  enter. 
UntU  then  1  Rev.  Stat,  2  ed.,  722,  g  42,  does 
sot  apply.  Sfipreme  Ct.^  1842,  Welch  o.  Silli- 
]Baa,2J7i22;491. 

29.  Naked  tmatee.  The  pnrchaser  of  land 
imder  a  foreclosure  conveyed  to  defendant 
**&r  the  benefit  of  those  who  were  interested 
in  the  land  previous"  to  the  sale  -y^HM^  that 
defendant  acquired  no  title.  The  title  vested 
ia  the  intended  beneficiaries,  if  they  could  be 
anertained,  and  whether  they  could  be  or  not, 
the  defendant,  being  a  mere  nominal  grantee, 
took  no  title  whatever.  [1  Rev.  Stat,  727, 
1 47.]  Ohane&ry,  1846,  La  Grange  v.  L'Am- 
OQieox,  1  Barh.  Oh.,  18. 

30.  Ihoapaoity.  Mere  feebleness  of  intel- 
ket,  or  mental  weakness,  and  infirmity  from 
age,  disease,  or  any  otiier  cause,  will  not  make 
oat  that  incapacity  which  deprives  an  indi- 
Tidoal  of  the  power  of  disposing  of  his  prop- 
«rtj  by  deed  or  will.  The  grantor  must  be  of 
QiBound  mind,  which  means  a  want  of  under- 
itanding.  Supreme  OL,  1856,  Davis  e.  Oulver, 
18j4»i>.iV.,  62. 

31.  A  aon  employed  in  the  transaction  of 
ilia  £i&er*s  business, — BM,  not  to  have  act- 
ed in  a  fidudary  capacity  so  as  to  prevent  his 
pBTchasing  from  his  father.    lb, 

32.  ChmrfHan.  The  proper  mode  of  eze- 
eating  a  deed  by  a  guardian  ad  litem  on  be- 
half of  a  minor  pursuant  to  order  of  court 
Hyatt  e.  Seeley,  11  2^.  Y.  (1  Kem.\  62. 

33.  Tbe  deed  of  an  infant^  purporting  to 
be  founded  od  a  valoable  consideration,  is 
voidable  only  [2  Kent,  284;  10  Pet.,  71],  and 
a  sabsequent  grantee 'cannot  set  up  the  inva- 


lidity of  the  title  as  a  defence,  in  a  suit  to 
foreclose  a  mortgage  executed  or  assumed  by 
him,  unless  the  infant,  on  coming  of  age,  has 
disaffirmed  the  deed.  Ohcmeery,  1887,  Eagle 
Fire  Ins.  Oo.  9.  Lent,  6  Faigey  (^6 ;  affirming 
S.  C,  1  Mio^  801. 

34L  A  deed  of  the  infant  to  the  subseqaent 
grantee,  is  not  a  disaffirmance,  but  a  confirma- 
tion of  the  first  deed.    lb, 

35.  The  deed  of  an  infant  is  good  until  dis- 
affirmance. Supreme  Ot,^  1848,  Van  Nostrand 
e.  Wright,  HiU  S  D.  Supp.,  260. 

36w  Purobaaer.  The  deed  of  a  vendee  in 
possession,  at  most  is  merely  an  equitable  as- 
signment of  the  vendee^s  interest  Gt  of 
AppeaJsy  1868,  Sage  v.  Cartwright,  9  N.  T,  (6 
Seld.),  49. 

37.  Married  woman.  Whether,  before  the 
colonial  act  of  1771,  the  interest  of  a  feme  co- 
vert in  knd  could,  in  this  State,  be  conveyed, 
otherwise  than  by  fine, — Qttery  t  Jackson  e. 
Gilchrist,  16  Johm,,  89. 

38.  An  unacknowledged  deed  from  a  feme 
covert  to  her  husband  is  void.  [10  Co.,  48 ;  8 
Cow.,  277;  2  H.  &  W.,  96;  1  Inst,  187;  1 
Prest  on  Abs.,  888 ;  1  Blackst.  Oom.,  442.] 
Supreme  Ct.,  1848,  Van  Nostrand  e.  Wright, 
HiU  db  D.  Supp,,  260. 

m.  Execution,  and  Tdcs  of  Takinq 
Effbgt. 

39.  ikgent  A  sealed  contract,  executsd 
by  an  agent  with  only  parol  authority,  is  not 
the  deed  of  the  principal,  and  no  subsequent 
parol  acknowledgment,  or  act  in  paie^  can 
make  it  his.  Hanford  «.  McNair,  9  Wend,^ 
64;  S.  P.,  Blood  «.  Goodrich,  Id,,  68.  But, 
contra,  see  S.  C,  12  Id,,  624. 

40.  Aoknowledgment  If  a  deed  which 
is  void  for  want  of  a  proper  acknowledgment 
be  reacknowledglBd,  it  is  made  good.  Thus, 
where  husband  and  wife,  being  Jointly  seized, 
executed  a  deed  which  described  them  as 
grantors,  but  the  wife  did  not  acknowledge  it 
until  after  the  husband's  death, — EMd,  that 
such  acknowledgment,  made  with  fall  knowl- 
edge of  her  rights,  was  good,  and  the  deed 
took  effect  either  from  that  time  or  from  its 
execution.  Supreme  Ot,  1&28,  Doe  v.  How- 
land,  8  Cow.,  277 ;  and  see  Osterhout  o.  Shoe- 
maker, 8  Sill,  618. 

41.  Aokowledgment  and  atteatation. 
Every  grant  in  fee  of  a  freehold  estate  to  be  sub- 
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■cribed  and  sealed.  H  not  acknowledged,  it  mnst 
be  attested  by  a  witness ;  or,  if  not  so  attested, 
it  does  not  take  effect  as  against  a  purchaser  or 
incombianeer,  till  acknowledged.  1  Bm,  8UU., 
788,  §  187. 

42.  Baceontioii  befbre  vrttaeam.    No  one 

is  a  subsoribing  witness  who  did  not  snbsoribe 
as  sQoh  at  the  time  of  ezecntion.  Doing  so 
npon  a  snbseqneot  oonfeesion  or  acknowledg- 
ment will  not  answer.  [2  Wend.,  575.]  8ti- 
prmne  Ot,^  1844,  HoUenbaok  v.  Fleming,  6 
^i2^808. 

43.  A  ooBvayftnoe  whioh  ia  d«feotiv6 
through  mistake,— «.  ^.,  a  deed  purporting  to 
conyey  in  prmmUii  and  with  covenant  for 
fhrther  assurance,  and  purporting  to  be  sealed, 
but  to  whioh  no  seal  is  affixed, — creates  such 
an  equity  as  to  bind  the  land  intended  to  be 
conveyed,  in  the  hands  of  the  grantor  and  his 
heirs,  and  is  equally  good  against  a  subse- 
quent purdsaser  with  notice  of  it  [1  Anst, 
14;  1  Oh.  Oae.,  170;  2  Vem.,  W^\  17  Ves., 
488.]  Ohane&ryy  1821,  Wadsworth  «.  Wendell, 
5  Johns,  Oh,,  224. 

44.  Chranta  to  take  effect  from  delivery.  1 
lUv.  StaL,  788,  §  188. 

45.  Haiatlan.  A  deed  ante-dated,  will  not 
take  effect  by  relation  back,  as  against  stran- 
gers,  whose  intermediate  incumbrances  would 
be  so  defeated.  [8  Cai.,  268.]  Supreme  Ot.^ 
1809,  Jackson  «.  Bard,  4  Johne,^  280. 

46.  The  doctrine  of  relation  is  a  fiction  of 
law,  and  is  not  to  be  adopted  to  the  pr^jodlce 
of  third  persons  who  are  not  parties  or  privies. 
It  is  only  resorted  to  for  the  advancement  of 
Justice.  Thus,  a  deed  cannot  be  given  effect 
by  relation  back  to  its  date,  so  as  to  make  one 
who  had  entered,  by  virtue  of  a  license,  a 
trespasser  before  the  actual  execution.  [8 
Wend.,  505J  Supreme  OL,  1855,  Pratt  v. 
Potter,  21  JB<Mrb.y  589. 

47.  Upon  a  Jndioial  sale  the^  deed  divests 
the  title  as  of  the  time  the  property  was 
struck  off.  Ot.  of  Appeal^  1851,  McLaren  «. 
Hartford  Fire  Ins.  Oo.,  5  N.  F.  (1  8M.\  151. 

4a  The  master^s  deed  passes  the  title,  and 
oonfirmation  of  the  sale  relates  back  to  the 
date  of  the  deed.  Supreme  C/t,y  1849,  Fort «. 
Burch,  6  Barb^y  60;  and  see  Fuller  o.  Van 
Qeesen,  4  EiU,  171. 

As  to  execution  by  .A^ant^  see  Oontraois 
tit.  Auenty  and  Parties. 

As  to  the  powers  of  Corporatioiia  and  their 
officers,  in  relation  to  deeds,  see  Oobpobatioh. 


IV.  DjELrntBT. 

1.  Absolute. 

49.  Tbm  genend  prinoiiile  of  law  ia,  that 
the  formal  act  of  signing,  sealing,  and  delivery, 
is  the  perfection  and  oonamnmation  of  the 
deed,  and  it  lays  with  the  grantor  to  prove 
dearly  that  the  appearances  were  not  oonaiai* 
ent  with  the  truth.  Ohemeeryy  1814^  Sou« 
verbye  o.  Arden,  1  Johns,  OK^  240. 

50.  An  actual  delivery  ;-*JEMcZ,  saffiisient, 
though  iixe  parties  supposed  its  exeoutioo 
would  be  incomplete  until  after  proof  or  ao- 
knowledgment    Bose  «•  Bose,  7  Barb^j  174. 

51.  A  deed,  absolute  on  its  fiice,  ca&not  be 
delivered  to  the  grantee  oonditieaally.  The 
delivery  is  necessarily  absolute.  Suptyame  Gt.^ 
8p.  T.,  1851,  Lawton  o.  Bager,  11  BtHrb.^  849. 

A2.  Halea— .  A  formal  delivery  of  a  re- 
lease is  not  eesential,  if  there  be  any  act  evin- 
cing an  intent.  Gk>odrich  v.  Walker,  1  Jcikiu, 
Oas,y  250. 

53.  Aooeptaaoe.  A  deed  was  duly  ex- 
ecuted and  acknowledged  by  the  grantor,  but 
was  retained  by  him,  nntU  the  consideration 
should  be  paid,  the  grantee  declaring  that  he 
would  not  accept  it  until  the  money  was  paid. 
— SMy  that  this  was  not  a  delivery,  aad  no 
legal  estate  passed.  Supnme  Ot.^  1799,  Jack- 
son «.  Dunlap,  1  Johns.  Oas.^  114. 

54.  Where  one  consents  to  receive  a  bond 
and  mortgage  in  his  own  name  for  the  benefit 
of  a  third  party,  to  whom  he  is  to  assign  it,  no 
particular  fomuditj  is  neoessary  in  delivering 
it  to  him.  His  signature  to  the  assignment  is 
an  acceptance,  and  a  delivery  of  such  an  as- 
signment to  another  person  for  the  benefit  of 
the  party  in  interest,  followed  by  a  suit  to 
foreclose  the  mortgage,  is  an  acceptance  on 
the  part  of  such  party.  Ohaneerp^  1848, 
Lady  Superior  v.  McNamara,  8  Barb.  Oh.^ 
875. 

55.  Tlma  to  oonaidar.  The  assignee  under 
an  assignment  for  benefit  of  creditors,  on  re- 
ceiving tlie  instrument,  said  he  must  take 
time  to  consider  whether  he  would  accept  the 
trust;— iTtfZ^  that  his  subsequent  acceptance 
on  the  same  day,  could  not  divest  the  lien  of 
an  intermediate  levy;  the  mere  taking  into 
his  hands  and  retaining  the  instrument  amount 
to  nothing.  Supreme  Ct.^  1840,  Oroaby  v. 
Hillyer,  24  Wend,,  280. 

56.  Althoagh  fonnal  words  of  delivery 
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will  not  in  all  oases  rafiSoe,  where  the  parties* 
intent  to  maker  a  conditioDal  deliyery  appears. 
[1  Johns.  Gas.,  114;  9  East,  860.]  Yet  if 
there  is  no  rach  intention  made  known  at  the 
time,  if  the  parties  are  present  and  the  nsnal 
formalities  of  ezecntion  take  place,  and  the 
contract  is  to  all  appearances  consummated, 
and  the  deed  is  left  in  the  custody  of  the 
grantee  or  his  £1end,  the  delivery  ia  oomplete. 
Ohaiuerffy  1814,  Sonverhye  ft,  Arden,  1  Johns. 

S7.  Aotoal  deliirwy  of  the  instmment  into 
tlie  possession  of  the  grantee  is  not  neoessary, 
if  it  is  the  nnderstanding  of  all  the  parties,  at 
the  time  of  execntion,  that  the  deliyery  is 
made.  [4  Kent,  4^;  5  Bam.  A  0.,  671.] 
Supreme  Ct.^  1686,  Bomgham  «.  Wood,  15 
F«idL,  546 ;  and  see  Jaqnes  e.  Meth.  Epis. 
Ohnreh,  17  Jo\m,,  548. 

5ft  In  oontemplation  of  marriage,  the  gran- 
tor exeonted  to  trnstees  a  deed  of  his  real  es- 
tate for  his  own  benefit  for  his  Hfe,  and  there^ 
ifter  for  his  children's  benefit,  and  he  and  his 
trnstees  acknowledged  it,  and,  without  any  for- 
mal deUvery  to  them,  it  was  left  with  him, 
vas  recorded,  and  remained  in  his  possession 
QBtil  his  death ;— JETtf^  a  good  d^Wery.  £k^ 
prms  Gt.^  1886,  Scragham  v.  Wood,  15  Wmd.^ 
645. 

59.  —  after  deatb  of  grantor.  The  grantor 
exeeiQted  a  deed  of  lands  to  his  sons,  in  con- 
fideration  of  affection,  and  deliTered  it  to  a 
fliird  party  to  be  deHyered  to  them,  in  case 
he,  the  grantor,  shonld  die  withont  making  a 
vill ;  and  he  having  so  died,  the  third  party 
delivered  the  deed  to  the  sons; — ffeldf  that 
tibe  deed  took  effect  from  the  first  delivery 
upon  the  condition.  This  mle  applies  whether 
the  deed  is  to  be  deemed  in  eierotD'.in  sach 
case  or  not  [2  Mass.,  447;  9  Id.,  807.]  JSh^ 
preme  Ot,^  1816,  Buggies  v.  Lawson,'*'  18 
Jokn».,  285. 

GO.  A  delivery  after  the  grantor's  death,  is 
DO  delivery.  Supreme  Ot,^  1884,  Jackson  e. 
Leek,  12  Wend.,  105. 

61.  The  grantor  executed  and  acknowledged 
the  deed,  bnt  it  was  never  delivered  to,  or  ac- 
cepted by,  the  grantee,  and  remained  in  tiie 
grantor's  possession  nntil  his  death;  and  it 
appeared  that  he  intended  it  shonld  not  take 


*  Bat  see  oommeDta  on  this  case  in  Stilwell  «. 
Habbard,  20  Wend.,  i4,  and  in  Nottbaok  9.  TVilks, 
4  A»eU^  iV.,  815. 


effect  so  long  as  he  lived.  SM^  that  thiadeed 
was  inoperative.  Supreme  Ot,^  1888,  Stilwell 
V.  Hnbbard,  20  Wend,,  44. 

62.  The  father  ezecnted  a  conveyance  to  his 
son,  and  deposited  it  with  A.,  to  be  delivered 
upon  his  death  and  not  before,  unless  both  of 
them  came  for  it; — Seld,  that  a  delivery  on 
the  father's  death  vested  the  title  in  the  son, 
as  of  the  date  of  the  deposit,  so  that  the  son's 
intermediate  qnitdalm-deed  pnrportisg  to  con- 
vey ^*  his  expectancy"  in  the  land,  beoame  oper- 
ative. Supreme  Ot.,  1842,  Tooly  e.  Dibble, 
2  HiU,  641.  To  similar  ef^t,  see  Qbodeil  e. 
Pierce,  Id,,  669. 

6dL  Dettveay  lor  reoovGL  A.,  residing  in 
this  State,  agreed  with  B.,  residing  in  Hassa^ 
chnsetts,  to  give  him  a  deed  of  the  fiirm  of  A* 
as  secorit^  for  adebt^  and  in  1806,  A.  ezecnted 
and  acknowledged  soeh  a  deed,  and  left  it  in 
the  clerk's  office,  on  the  same  day,  to  be  re- 
corded, neither  ^  grantee,  nor  any  person 
on  his  behalf  being  present,  to  reosive  the 
deed.  B.  died  in  1809;  and  in  1810,  A.  sent 
the  deed  to  the  son  and  heir  of  B. ; — HeH^ 
that  there  was  no  delivery  of  the  deed  to  B., 
and  that  a  subsequent  mortgage  took  priority. 
An  acceptance  is  necessary  to  a  snffioient  de» 
livery.  Supreme  Ot,,  1815,  Jackson  e.  Phippe, 
12  Johne.,  418. 

04.  —  to  tbird  peraoo.  That  a  deed  may 
be  delivered  by  words,  or  by  acts  witfaoat 
words,  and  the  delivery  may  be  either  to  the 
grantee,  or  to  a  third  person,  withont  any 
special  authority,  for  Uie  use  of  the  grantee. 
Yerplancke.Sterry,  12«raA«M.,  586;  afiirming 
S.  0.,  9uh.  nam,  Steny  e.  Arden,  1  Johme., 
OK,  261. 

05.  A  delivery  of  a  deed  as  the  absolute 
deed  of  the  grantor,  to  a  stranger  for  the  use 
of  the  grantee,  is  a  good  delivery,  if  the  assent 
of  the  grantee  is  shown,  or  if  it  may  be  pre- 
sumed,— as«where  the  deed  was  drawn  and 
executed  at  his  request.  [1  Touobst,  57;  4 
Day,  66 ;  2  Mass.,  447;  9  Id.,  807.]  Supreme 
Gt,,  1886,  Ohuroh  e.  Oilman,  15  Fsiui.,  656. 

66u  Such  delivery  is  good,  though  made  by 
the  agent  of  the  grantor,  if  he  delivers  the 
deed  not  as  his  deed,  but  as  the  deed  of  die 
grantor.    lb. 

67.  Merely  sending  the  deed  to  a  third  per- 
son, or  depositing  it  in  the  derk's  offioe,  is  not 
a  delivery,  unless  it  is  shown  to  have  been 
done  for  the  grantee's  use.  Supreme  Ot,  1845| 
Slsey  e.  Ketcalf,  1  Ben,,  828. 
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6&  DeliTering  a  deod  to  the  olerk  for  the 
use  of  the  grantee,  for  record,  is  a  perfect  de- 
livery, and,  npon  aooeptance  by  the  grantee, 
the  deed  takes  effect  from  the  time  of  such 
delivery.  [1  Den.,  838.]  Supreme  Ot^  1849, 
Rathbon  v.  Bathbon,  6  Ba/rh,^  98. 

69.  Teatemantaiy  daed.    It  is  competent 

for  a  grantor  to  convey  by  deed  deposited  with 

i  third  party,  to  take  effect  on  his  death,  in- 

tead  of  by  devise.    Supreme  Ot.^  1842,  Qood- 

eU  9.  Pierce,  2  HiU,  669 ;  Sp.  71,  1857,  Nott- 
beck  9.  Wilks,  4  AUeM  Ft.,  815. 

70.  Tbe  retain  or  redelivery  of  a  deed  to 
the  grantor,  does  not  revest  the  tide.  [2 
Johns.,  84;  9  Id.,  55;  12  Id.,  78,  488,  855;  2 
H.  Bl,  260;  4  Ornise,  497;  6  East,  86.]  ^S^ 
preme  Ot^  1880,  Jackson  o.  Anderson,  4  Wend., 
474.  To  the  same  effect  [citing,  also,  8  T.  R., 
156;  1  Johns.  Oh.,  240],  is  Jackson  9,  Page,  4 
Wend.,  585. 

71.  A  Tolimtaiy  oonv^yanoe^  or  settle- 
ment, though  retained  by  the  grantor  in  his 
possession  until  his  deatii,  will  be  held  valid, 
in  the  absence  of  any  act  of  the  donor,  deno- 
ting an  intention  contrary  to  that  appearing 
npon  the  face  of  the  deed  [2  Yern.,  478 ;  1 
Bro.  P.  0.,  122;  1  Atk.,  625;  1  Yes.,  814]; 
and  if  so  valid,  cannot  be  revoked  by  a  subse- 
quent act  of  the  donor.  Chancery y  1814,  Sou- 
verbye  «.  Arden,  1  Johru.  Oh.y  240;  1815, 
Bunn  V.  Winthrop,  1  Id,,  829 ;  and  see  Yer- 
planck  9.  8terry,  12  Johne.,  586;  affirming  8. 
C,  sub  nom,  Sterry  o.  Arden,  1  Johne.  Oh,,  261. 

72.  Where  a  deed  ia  retained  by  the 
grantor,  the  test  is,  can  the  grantee  get  pos- 
session of  itf  Oan  he  enforce  it  against  the 
will  of  the  grantor.  Did  the  grantor  intend 
that,  at  all  events,  and  immediately,  it  should 
operate?  [20  Wend.,  44;  2  Molloy,  257.]  JSHa- 
preme  Cft.,  1849,  Roosevelt  o.  Carow,  6  Barb., 
190. 

73.  A  conveyance  in  trust  for  the  benefit  of 
the  daughter  of  the  grantor,  was  executed  in 
the  presence  of  witnesses ;  but  the  attestation 
clause  omitted  the  word  '^delivered,''  and  the 
instrument  was  kept  by  him  for  some  years  and 
until  the  time  of  his  death,  without  delivery; 
he  meanwhile  exercising  control  of  the  prem- 
ises.   MM,  that  here  was  no  delivery.    lb, 

74.  In  such  case  the  grantor,  having  con- 
eealed  the  knowledge  of  the  existence  of  the 
deed,  oontinued  his  control  of  the  property, 
and  provided,  moreover,  for  his  daughter,  by 
will  subsequent  to  the  deed ; — ffeld,  that  these 


circumstances  showed  an  intent  not  to  gire 
the  deed  effect  as  a  voluntary  settlement.   lb, 

7&  If  the  parties  to  an  instrument  are  pres- 
ent, and  the  usual  formalities  of  execution 
take  place,  and  the  contract  is,  to  all  appear- 
ances, consummated,  without  conditions  or 
qualifications  annexed,  it  may  be  a  complete 
and  valid  deed,  notwithstanding  it  be  left  in 
the  custody  of  the  grantor ;  especially  where 
the  object  of  the  instrument  is  to  make  some 
family  settlement,  or 'provision  for  a.  child  or 
other  relative;  or  the  party  retaining  the  in- 
strument has  an  interest  in  keeping  it,  inas- 
much as  it  contains  covenants  in  his  faror. 
[4  Kent,  445 ;  15  Wend.,  545.]  Supreme  Ot, 
1854,  McLean  9.  Button,  19  Barb,,  450. 

76w  Re-ezeoutton.  A  tenant  executed  a 
covenant  for  the  payment  of  his  rent,  and  the 
defendant  executed  thereunder  a  guaranty  of 
its  payment,  and  gave  it  to  the  tenant  to  de- 
liver to  the  landlord.  On  the  landlord's  ob- 
jecting that  there  was  no  witness  to  the  ten- 
ant's signature,  the  tenant  erased  bis  own 
signature,  and  signed  the  covenant  anew  in 
the  presence  of  a  subscribing  witness,  but 
without  any  communication  with  or  authority 
from  the  defendant,  and  delivered  the  paper; 
— Held,  well  delivered,  and  that  the  surety 
was  bound.  N,  T,  Superior  Gt,,  1829,  Dnsen- 
berry  9.  O'Shield,  2  HdO,  879. 

77.  Beoond  deUvery.  If  a  deed  has  been 
once  delivered,  so  as  to  take  effect,  delivering 
it  anew  can  be  of  no  avail,  and  cannot  limit 
its  operation.  [8  Ornise  Dig.,  29;  2  Yern., 
478.]  Ot,  ofErrere,  1815,  Yerplanck  9.  Ster- 
ry, 12  Johne,,  586. 

7a  Second  deed.  That  the  acceptance  of 
a  second  deed  does  not  impair  the  effect  of 
the  first:    Kellogg  9.  Rand,  11  Paige,  59. 

79.  Pledge.  That  if  a  deed  is  actually  de- 
livered, the  legal  estate  vests  in  the  grantee, 
and  a  subsequent  pledge  of  the  deed  with  the 
grantor  gives  him  only  an  equitable  lien. 
Jackson  9.  Parkhurst,  4  Wend,,  869. 

2.  Eeerew. 

8a  How  to  be  made.  Where  the  deed  of 
A.,  and  note  of  B.,  were  deposited  by  them 
with  0.,  to  be  delivered  in  exchange  when 
both  parties  should  direct,— ^tfZd,  that  it  was 
a  delivery  in  eeerow.  It  is  not  necessary  that 
the  term  eeerow  should  be  used  when  a  deliv- 
ery is  made  to  a  third  person  in  order  to  pre- 
vent its  being  absolute.    The  intent  of  the  par* 
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tMB  should  preTaH  Sufrwu  Ot.,  1888,  Olark 
«.  Gifford,  10  Wend.^  810.  To  similar  effect, 
1840,  is  Gilbert «.  North  Am.  Fire  Ins.  Co.,  28 
/<2^48. 

81.  The  grantor  executed  his  deed,  and  the 
pnrcbaser  his  parohase-money  mortgage,  and, 
agreeing  to  leave  the  transaction  open  nntil  a 
oontroyersy  with  another  person  shonld  be 
settled,  they  gave  the  instruments  to  the  gran- 
tee for  the  purpose  of  his  sending  them  to  be 
recorded,  and  then  depositing  them  with  a  third 
person,  to  remain  until  that  settlement,  and 
then  to  be  delivered,  and  to  take  effect  Af- 
ter being  recorded  they  were  thus  deposited. 

HM^  an  motpw,  and  the  condition  never 
haying  been  performed,  the  instroments  never 
took  effeot.  It  is  competent  for  the  grantee 
to  receive  the  deed  merely  as  agent  for  the 
griutor,  and  recording  is  not  conclusive  ev- 
idence of  delivery.  Supreme  Ot,^  1840,  Gilbert 
t.  North  Am.  Fire  Ins.  Oo.,  38  Wend.,  48. 

82.  Several  instruments  were  deposited 
with  a  stranger,  which  the  parties  thereto 
igreed  he  should  ^'  hold  as  eterofte  during  the 
joint  pleasure^*  of  the  parties.  Beld,  that  the 
depontary  could  not  make  a  valid  delivery 
without  instructions  from  both.  GhaMery, 
1889,  James  «.  Yanderheyden,  1  Paigey  886. 

83.  A  deed  cannot  be  delivered  to  the 
frantee,  as  an  eeerew,  to  take  effeot  upon  a 
condition  not  appearing  upon  its  face ;  such  a 
delivery  is  absolute  at  law.  [Oo.  litt,  86.  a ; 
Touehst.,  69;  9  Oo.,  187.]  Ohaneery,  1887, 
Arnold  «.  Patrick,  6  Paige,  810. 

84.  Delivery  in  eeercw  can  only  be  to  a  stran- 
ger. If  made  to  the  party,  or  his  agent,  the 
delivery  is  absolute,  and  the  instrument  takes 
effect  presently,  as  the  deed  of  the  grantor,  dis- 
charged of  the  conditions  on  which  the  deliv- 
ery was  made.  In  such  case,  parol  evidence 
of  conditions  qualifying  the  delivery,  being 
contrary  to  the  terms  of  the  instrument,  is  in- 
admisflible.  So  held,  where  the  contract  of 
P.  was  delivered  by  his  agent  to  an  agent  of 
the  other  pmty,  on  condition  that  it  was  not 
to  take  effect  unless  ratified  by  P.  Ot,  o/Ap- 
peak,  1861,  Worrall  o.  Munn,  6  JT.  F.  (1  Seld,), 

85.  Where  a  deed  conveying  real  property 
ifipreeenH  is  executed  and  delivered  to  a  third 
party  in  etorow^  with  intent  that  it  shall  be 
delivered  to  the  grantee  upon  the  death  of  the 
grantor,  this  is  a  valid  and  effectual  convey- 
ance, taking  effeot  from  the  time  of  such 


death.    Supr^M  Ot,,  £^.  T.,  1867,  Nottbeok 
«.  Wilks,  4  AbboM  Pr.,  816. 

88.  A  deed  may  be  delivered  by  way  of 
eeerofo,  to  be  delivered  to  the  grantee  upon 
the  happening  of  a  fiiture  event,  where  such 
event  is  certain  to  come  to  pass,  and  cannot 
in  the  nature  of  things  be  postponed  longer 
than  the  continuance  of  an  existing  dedgnated 
life.    lb. 

87.  XUfeot.  A  deed  deposited  in  eeerow 
takes  eflfoct  only  from  deli  very^  on  performance 
of  the  condition;  so  that  a  judgment  against 
the  grantor,  recovered  before  such  delivery, 
bmds  the  land.  (Touch.^  69.]  It  is  only 
where  a  delivery  after  performance  would 
otherwise  be  ineffective  tliat  it  relates  back. 
Supreme  Ot.,  1881,  Jackson  «.  Rowland,  6 
W&nd.,  666. 

88.  A  deed  delivered  as  an  eecrew  does  not 
take  effect  until  the  condition  is  performed 
and  the  deed  delivered  over.  In  the  mean 
time,  the  estate  remains  in  the  grantor.  [6 
Wend.,  669 ;  12  Johns.,  421 ;  6  Oow.,  619 ;  2 
Hill,  299.]  Supreme  Ot.,  Sp.  T.,  1847,  Green 
V.  Putnam,  1  Barb.,  600. 

89.  Condittoii  of  glvini;  bond.  A  deed 
deposited  in  eeerew,  to  be  delivered  to  A.  on 
his  giving  bond  for  the  support  of  B.  for  life, 
does  not  take  effect,  if  the  bond  be  not  giv«i, 
though  A.  did  in  fact  support  B.  for  life.  Se 
held,  where,  in  consequence  of  the  grantee's 
failure  to  give  the  bond,  the  grantor  conveyed 
to  another.  Supreme  Ot.,  1889,  Hinman  «. 
Booth,  21  Wend.,  267. 

90.  —  of  r«ooidliig  mortgage.  A  deed 
was  deposited  in  eeerew  to  be  delivered  when 
the  grantee  should  produce  his  mortgage^  ex- 
ecuted and  recorded,  together  with  the  county 
derk's  certificate  as  to  incumbrances.  In  re- 
cording the  mortgage,  the  clerk  made  an  error 
in  the  statement  of  the  amount  of  the  mort- 
gage debt.    • 

Held,  that  the  grantee  having  produced  his 
mortgage  after  such  record,  and  received  a 
delivery  of  the  deed,  the  delivery  was  valid, 
and  related  back  to  the  time  of  the  deposit  in 
eeerow.  The  grantee  was  not  bound  to  look 
to  the  accuracy  of  the  record.  Ot  of  JSrrore, 
1820,  Beekman  v.  Frost,  IS  Johne.^  644;  affirm- 
ing a  0.,  1  Johne.  Oh.,  288. 

91.  Shariffa  daecl  A  deed  executed  by  a 
sheriff,  of  lands  sold  by  him  on  execution,  and 
delivered  to  the  attorney  of  the  plaintiff^  to  be 
delivered  by  him  to  the  grantee  on  the  pay- 
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iB6Dt  of  the  pnrohase^moneyY  is  not  operative 
until  the  condition  is  performed.  The  eetate 
«0Btinne8  in  the  jndgment4ebtor.  Cft.  of  Eft* 
T0f%y  1811,  Oatlin  o.  Jaokson,  8  JohM,^  6d0; 
Affirming  S.  0.,  2  M,  248. 

9X  Notes.  A  widow  ezecnted  a  release  of 
her  dower,  whiefa,  with  notes  to  be  given  to 
her  for  the  parohase-monef,  were  delivered  vn, 
eieroiOy  oonditioned  upon  her  giving  posses- 
eion  on  a  certain  day ;  hot  the  day  before  that 
«he  died ; — Mold^  that  the  notes  were  invalid. 
As  tiie  condition  was  not  performed,  the  notes 
never  had  any  effleaqy.  Supreme  Ot^  1888, 
Artoher  e.  Whalen,  1  Wend,,  179. 

98.  "DvMl  of  party  befiare  oondition  par- 
temad.  When  a  deed  is  at  first  delivered  to 
a  third  person  as  an  eeer&w,  such  delivery  is 
good  and  valid,  and  vests  the  title  on  the  per- 
formance of  the  condition,  or  the  happening 
of  the  epedfied  contingency.  Therefore,  if 
-either  of  the  parties  die  before  the  condition 
is  peirformed,  and  the  condition  is  afterwards 
perfected,  the  deed  avails,  and  takes  efifeot  by 
Hie  first  delivery.  [Toaohst,  69.]  8o  held, 
where  the  declaratory  instrnment  accompany- 
ing the  deed  evinced  an  intention  that  it 
should  in  some  degree  have  an  immediate 
operation.  Supreme  Ot.y  1858,  Hunter  «.  Hun- 
ter, 17  JBtorft.,  26,  82. 

94.  The  grantor  executed  a  deed  in  view  of 
dealth,  and  delivered  it  to  a  third  party,  in- 
etmcting  him  to  deliver  it  to  the  grantee  after 
her  death ;  adding,  at  the  same  time,  ^^  If  I 
recover  from  my  present  sickness,  I  intend  to 
retain  the  right  to  control  the  property  my- 
self as  long  as  I  live."  She  recovered,  and 
Mved  neatiy  five  years.  Boon  after  her  re- 
covery, she  received  back  the  deed,  and  never 
delivered  it  to  the  grantee,  but  the  latter  ob- 
tidned  possession  of  it  after  the  grantor's 
death.  Meld,  that  the  deed  was  inoperative, 
for  want  of  a  delivery.  The  grantor  retained 
control,  did  actually  recall  the  deed,  and  never 
afterwards  delivered  it  Supreme  Ot,,  1866, 
Jacobs  e.  Alexander,  19  JBor^.,  248. 

95.  Deliviiiry  bgr  iMir.  M.  having  bid  in 
the  land  of  W.  upon  an  execution,  executed  a 
conveyance  to  W.,  which  they  deposited  in 
etMim,  to  be  delivered  upon  payment  of  the 
amount  due;  and  after  i£.'s  death,  his  heir 
adjusted  the  balance  of  the  account  with  W., 
and  caused  the  deed  to  be  delivered.  Heldy 
that  the  delivery  was  binding  on  the  heir. 
Oha/ncery,  1882,  Keirsted  v.  Avery,  4  Pot^d,  9. 


V.  SuBaBQUBNT  CaNCKLLIKG  OB  AlTKR- 

ahoks. 

96.  CanoeUingi  A.  conveyed  to  B.  and  took 
back  a  mortgage  from  B.,  and  they  subsequent- 
ly cancelled  and  gave  up  the  deed  and  mort- 
gage. Held,  that  the  legal  estate  was  in  A. 
The  mortgage  passed  the  legal  estate  to  him ; 
and  the  cancelling  of  the  deeds  does  not  divest 
property  which  has  vested  by  transmutation 
of  possession.  Supreme  Ot^  1806,  Jadcson  v. 
Ohase,  2  Johns,,  84. 

97.  Tide  cannot  be  divested  by  the  destmc- 
4ion  or  surrender  of  the  grant.  Thus  where  A . 
held  under  an  unrecorded  deed  from  B.,  and 
procured  him  to  execute  a  new  deed  to  0.  and 
destroyed  the  deed  to  himself; — BM,  that  the 
title  remained  in  him  notwiUistanding  0/s 
deed  was  recorded.  Supreme  Ot,  1844^  Ray- 
nor  «.  Wilson,  6  SiU^  469. 

9a  Where  a  deed  has  been  doly  execatod 
and  ddivered,  a  subsequent  sorrender  or  de- 
struction of  it  will  not  divest  the  estate  con- 
veyed by  it  Ohaneery,  1816,  Nicholson  t>. 
Halsey,  1  Johns.  Oh,,  417. 

99.  Though  the  canoelktion  or  redelivery 
of  a  deed  will  not  reinvest  the  title;  yet  it  is 
competent  for  one  who  has  granted  land  to  A. ' 
to  convey  the  same  Und  to  B.  for  a  valuable 
consideration,  and  by  the  consent  and  agree- 
ment of  A. ;  and  equity  will  restrain  A.  from 
setting  up  his  title  against  B.*  [6  Johns.  Oh., 
166.]  Supreme  Ot,,  Sp.  T,  1847,  Dennison  «. 
Ely,  1  B(vfb„  610. 

2IXX  Whevo  one  TOlimtailly  aniiendeia 
a  deed  to  be  destroyed,  he  cannot  afterwards 
avail  himself  of  any  obscurity  or  uncertainty 
in  its  contents.  Supreme  Ct,  1811,  Jackson 
V.  Gardner,  8  Johne.,  894. 

101.  Alfaeratioa  bj  ocuiMnt  A  deed  may 
be  altered  in  material  parts  with  the  consent 
of  the  parties,  without  affecting  its  validity. 
[4  T.  B.,  828;  Moore,  647;  2  Lev.,  86.]  So 
held,  in  the  case  of  a  bill  of  sale  of  a  vessel 
Supreme  Ot.,  1809,  Woolley  e.  Constant,  4 
Johne.,  64. 

For  OtlMT  oaaea  on  this  sul^ect,  conaalt, 
also,  Alt£B^tion  ox  Instbuiisntb. 


*  In  Sohatt «.  Large  (6  Sorb.,  878)  it  was  aud  that 
the  few  oaaea  which  seem  to  aapport  the  view,  that 
A.'a  cancellation  of  a  deed  to  him,  npon  the  execa- 
tion,  at  his  reqaeat,  of  a  deed  to  B.,  by  his  grantor. 
Is  opeimtiTe,  can  be  upheld  only  apon  the  piiooiple 
of  estoppel  in  pais. 
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UOL  It  iemm^  that  after  exeontion  and  de- 
liToy  of  a  sheriff's  deed,  and  after  the  sheriff's 
tem  of  offiee  has  expired,  an  alteration  in  the 
rwhab  made  by  him  under  a  void  order  of  the 
court,  and  with  the  consent  of  the  purchaser, 
defeatsthedeed.  Olai^ev. Miller,  18 .&ir&., 269. 

109.  AltenrtioiL  That  in  a  oomposition- 
deed,  snhstitating  the  word  ^*  mortgages"  for 
'^BOteA,"  in  tbe  formal  ennraeration  of  all 
choses  in  action,  is  an  immaterial  alteration. 
Van  Brut  t.  Van  Bnmt,  8  Bdw,^  14. 

101  Seals.  The  act  of  a  stranger  in  tear- 
ing off  the  seal  of  an  instniment,  will  not  so 
&r  Titaate  it  as  to  prevent  an  action  of  core- 
unt  bdng  maintained  npon  it.  [6  East,  809 ; 
4T.  R^  889;  8  Id.,  151 ;  11  Ooke,  27;  6  Id., 
119;  1  Qan^  89.]  Supreme  €t.,  19i^,  Beea  v. 
Orerbaiifl^  8  OSn».,  746 ;  8.  P.,  1828,  Every  v. 
Mhwiu,  8  T(oLy  880. 

lOS.  Where  a  deed  was  mutilated  by  cnt- 
tiag  oat  the  seals  and  signatures  and  attesta- 
tioo,  after  acknowledgment  and  delivery, — 
EMf  that  the  grant  was  not  affected*  Frost 
f  .  Feaeock,  4  Jdw.,  678. 

As  to  AmnnfHng  official  deeds,  see  Amxvd- 
nR,464. 

As  to  the  BBbot  of  alterations,  see,  also, 

AinKATIOR  OV  LnfTBUMXSIV. 

VL  iHTBBPBKEaSIOK. 

IML  inni6l0iii*tnmient  The  constmotion 
iBQBt  be  made  npon  the  whole  Instmment,  and, 
if  posnble,  every  word  must  be  made  operative. 
[1  Johns.  Ota.,  899;  8  Johns.,  888;  16Id«,172; 
l»Id^97.]  (7iK.e^JSVrori,  1889,  Moore  e.  Jack- 
SOD,  4  TFdfu2.,  66. 

107.  The  oonstmction  ooght  to  be  made  on 
the  entire  deed,  not  on  any  particular  part  of 
it;  and  sooh  constmotion  should  be  given  that, 
if  possible,  every  part  of  the  deed  may  be  op- 
erative. If  a  deed  cannot  operate  in  the  man- 
ner intended  by  the  parties,  such  a  construction 
ahoold  be  given  that  it  may  operate  in  some 
other  manner  so  as  to  effectuate  the  intem- 
tioo.  Suprems  (7t.,  1819,  Jackson  e.  Blodget, 
16  Jokn»^  172. 

266w  In  construing  an  instrument  in  which 
there  are  apparent  discrapancies,  the  whole 
mast  be  taken  together,  that  they  may  be 
reconciled.  Suprmns  Ot.y  1868,  Hunter  e. 
Hunter,  17J%ir&.,26,  78. 

109.  That  then  is  greater  latitude  of  con- 
itruction  in  deeds  than  in  wills.  Brant  o. 
Qelston,  2  Johm,  Ocu.,  884. 


110.  Intent  of  the  pottes.  That  where  it 
appears  to  be  the  intent  of  parties  that  the 
land  shall  pass,  the  form  or  mode  of  the  con- 
veyance is  not  material,  but  the  intent  should 
be  effectuated  by  every  legal  means.  Jackson 
e.  Dunsbagh,  1  Johns.  Oou.^  91 ;  Jackson  e. 
Beaoh,  1  Id,^  899 ;  and  see  Jackson  v.  Myers, 
8  tT^Afif.,  888. 

111.  In  the  construction  of  deeds  and  other 
instruments,  the  intention  of  the  parties,  u 
lawful,  is  to  be  ef^tuated.  Where  the  lan- 
guage used  is  susceptible  of  more  than  one 
interpretation,  the  court  will  look  at  the  sur- 
rounding circumstances  existing  when  the 
contract  was  entered  into,  the  situation  of 
the  parties,  and  the  subject-matter  of  the  con- 
tract [2  Cow.,  196,  228;  Willes.  R.,  882;  18 
Pet,  89;  5  Watts,  84.]  The  court  will  also 
call  in  aid  the  acts  done  under  It,  as  a  due  to 
the  intention  of  the  parties.  [16  Johns.,  22; 
8  Atk.,676;  10  Yes.,  888;  7  Bast,  199;  4  Id., 
827;  8  Bing.,  181.]  Ot,  of  AppetOSy  1847, 
French  e.  Oarhart,  1  if.  F.  (1  €k»MU\  96. 

112.  That  tf  a  general  olaoae  be  foUowed 
by  special  words,  which  accord  with  the  gen- 
eral clause,  the  special  clause  limits  the  gen- 
eral.   Munro  e.  Alaire,  2  (M,^  820. 

lia  Cvrenanta  and  oondltloofl.  Words 
in  a  deed,  which  are  not  in  form  eitiier  a  cove- 
nant or  a  condition,  will  be  construed  as  either 
the  one  or  the  other,  where,  without  such  con- 
struction, the  party  has  no  remedy-awhile  the 
leaning  of  the  law  agahnt  forfeitures  idways 
inclines  the  courts  to  call  them  a  covenant, 
rather  than  a  condition,  whera  the  remedy 
can  be  legally  attained  by  such  construction. 
Thus,  in  a  deed  to  a  railroad  company,  of  land 
for  their  roadway,  not  executed  on  their  part, 
but  acceptedf'-^a  provision  that  the  company 
^  is  to  construct  crossings,^  creates  an  obliga- 
tion on  their  part  which  may  be  enforced. 
Supreme  Ot.,  Sp.  7.,  1867,  Aikin  o.  Albany, 
Vermont  ds  Canada  R.  R.  Oo.,  26  Barb.,  289. 

114.  There  may  be  a  condition  without  a 
covenant;  and  where  the  language  imports  a 
condition  merely,  and  there  are  no  words  im- 
porting an  agreement,  it  cannot  be  enforced  as 
a  covenant,  but  the  only  remedy  is  through  a 
forfeiture  of  the  estate.  Ot.  of  AppeaU,  1864, 
Palmer  e.  Fort  Plain  h  Oooperstown  Plank- 
road  Co.,  11 K.  F.  (1  Kem.\  876. 

115.  Qx«iitee'a  election.  Where  a  deed 
may  inure  several  ways,  the  grantee  shall 
have  his  election  which  way  to  take  it    Su" 
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preme  Ct,^  1808,  Jackson  v.  Hudson,  8  Johns,, 
875 ;  Jackson  «.  Blodget,  16  Id.,  172. 

116.  No  man  can  claim  nnder  a  deed  with- 
ont  confirming  it.  He  must  claim  nnder  the 
whole  deed  together,  and  cannot  take  one 
clause  and  ask  the  court  to  shut  its  eyes 
against  the  rest  [2  Yes.,  676;  2  Soh.  &  Lef., 
266.]  Supreme  Ot,,  19^,  Maynard  «.  May- 
nard,  4  Edw,,  711. 

117.  Every  unoertainty  is  to  be  taken  in 
favor  of  the  grantee.  [Go.  Litt,  188 ;  9  East, 
15 ;  8  Johns.,  887.]  Supreme  Ct,,  1811,  Jack- 
son  «.  Gardner,  8  Johns,,  894.  To  the  same 
effect  is  Jackson  «.  Blodget,  16  Johns.,  172 ; 
and  see  Hathaway  9,  Power,  6  ffill,  458. 

118w  Official  deeds.  The  rules  that  a  grant 
is  to  be  taken  most  strongly  against  the 
grantor,  and  that  a  part  of  a  description 
which  is  false  may  be  r^ected,  if  enough  re- 
mains to  point  out  the  premises,  do  not  apply 
to  deeds  executed  by  public  officers  upon  offi- 
cial salea,— ^.  g.,  by  sheriff.  Supreme  Ot,,  1851, 
Mason  «.  White,  11  Barb.,  178;  and  see  Dike 
«.  Lewis,  4  Den.,  287,  and  2  Barb.,  844;  Tall- 
man  V.  White,  2  K  T.  (2  Comst.),  66. 

119.  XSfEect  of  Revised  Statutes.  H.,  in 
consideration  of  natural  love  and  affection, 
conveyed  his  farm  to  his  son  J.,  excepting 
and  reserving  to  three  named  daughters  ^^a 
right  of  living  on  the  before-mentioned  prem- 
ises as  heretofore,  so  long  as  they  shall  re- 
spectively remain  single  and  unmarried;** — 
Heli,  that  the  clause,  though  not  good  at 
common  law,  either  as  a  reservation  or  as  an 
exception,  was  equivalent  to  a  condition,  or 
charge  upon  the  estate,  and  that  the  daughters 
were  entitled  to  subsistence,  as  well  as  to  stay 
upon  the  farm.  The  technical  rules  of  the 
conmion  law,  in  this  respect,  are  superseded 
by  the  provision  of  1  Rev.  Stat,  728,  §  2,  re- 
quiring the  court  to  ascertain  and  effectuate 
the  intention  of  the  parties.  Supreme  Ct, 
1848,  Maynard  v.  Maynard,  4  JSSw.,  711. 

120.  Wliere  two  instruments  are  executed 
at  the  same  time  between  the  same  parties, 
relative  to  the  same  subject-matter,  they  are 
to  be  taken  in  connection  as  one  agreement. 
Supreme  Ot,  1818,  Stow  d.  Tifft,  15  Johns., 
458.  To  similar  effect,  1799,  Jackson  «.  Duns- 
bagh,  1  Johns.  Cos.,  91. 

121.  The  grantor  inserted  in  his  deed  a  pro- 
vision that  the  grantee  should  pay  a  mortgage 
on  the  premises,  and  caused  the  deed  to  be  re- 
corded.   The  grantee  refused  to  accept  the 


deed  on  these  terms,  and  thereon  the  grantor 
jdxecuted  to  him  a  bond,  agreeing  that  he 
would  pay  about  one-half  ojf  the  mortgage, 
leaving  the  grantee  to  assume  only  the  other 
half,  with  a  provision  that  his  liability  there- 
for should  cease  in  case  of  the  grantor's  default 
to  pay  his  share,  ffeld,  that  the  bond  and 
deed  were  to  be  construed  together,  and  the 
grantee  was  exonerated  from  personal  liability 
upon  the  mortgage  by  the|;rantor*s  subsequent 
default.  Ot.  qf  Appeals,  1854,  Flagg  «.  Mub- 
ger,  9  K  Y.  (5  Seld.),  488. 

122.  The  owner  of  two  mills,  situated  at 
the  same  place,  by  separate  deeds,  executed 
at  the  same  time,  conveyed  ^ne  to  his  son  W., 
and  the  other  to  his  son  G.  The  d^  to  G. 
prohibited  the  use  by  him  of  the  water-power 
for  fulling,  referring  to  the  other  deed.  The 
other  deed  to  W.,  restricted  him  from  using 
the  water-power  granted  to  him  for  any  pur- 
pose other  than  fulling.  At  the  same  time,  G. 
and  W.  gave  each  other  bonds  to  oberave 
these  restrictions.  Meld,  that  these  instru- 
ments were  not  to  be  construed  together  as 
one.  It  is  not  sufficient  that  the  date  and  the 
subject-matter  should  be  the  same.  Thera 
must  be  an  identity  of  parties.  Ct.  qf  Afh 
peals,  1854,  Oraig  «.  Wella,  11  JST.  Y.  (1  Kern.), 
815. 

123.  Refaranoe  to  prior  deed.  A  later 
deed,  which,  by  its  terms,  is  subject  to  a  reser- 
vation contained  in  a  prior  conveyance,  is  to 
be  construed  in  the  same  manner  as  thon^j^ 
the  language  of  the  reservation  in  the  prior 
deed  were  incorporated  in  the  later  deed.  [4 
Wend.,  874.]  Ot.  of  Appeals,  1847,  French  f . 
Oarhart,  1  IT.  F.  (1  Comst.),  96. 

124.  Retoenoe  to  wiU.  The  testator** 
will,  purporting  to  devise  to  execntors  in  trust 
for  children,  not  being  ^uly  executed,  the 
children,  after  her  death,  conveyed  all  their 
interest  in  the  estate  to  the  executors,  to  be 
held  on  the  trusts  declared  in  the  will,  and  in 
terms  confirming  the  will.  Meld,  that  tb<* 
deed  was  to  be  construed  as  though  the  dis- 
posing part  of  the  will  were  incorporated  is 
it,  and  that  the  executors  took  the  estate 
under  the  deed,  subject  to  administratioo. 
Supreme  Ot.,  1850,  Dupre  «.  Thompson,  8 
Barb.,  587;  affirming  S.  0.,  4/d.,  279. 

125.  Incidents.  All  the  means  to  attain 
the  thing  granted,  and  all  the  fruits  and 
effects  of  it,  are  to  be  deemed  granted  also. 
[Touchst.,  89 ;  9  Mete.,  586.]    Hence  a  grant 
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to  A  railroad  oompany  of  land  for  their  road, 
gXTW  them  a  right  to  expose  the  grantor^s  ad- 
joining land  to  the  necessary  danger  from 
■parka  from  their  engines.  Supreme  Ct.^  1854, 
Rood  V.  N.  Y.  h  Erie  R.  R.  Co.,  18  Ba/rb.^  80. 

126l  Bond  to  convey.  One  who  had  been 
a  soldier  in  the  Revolution,  ezeonted  a  bond 
in  1780,  with  a  condition  reciting  that  the  ob- 
ligor was  entitled  to  a  bounty  in  land,  and 
that  no  law  having  been  passed  by  the  Legis- 
lature, he  had  no  legal  title,  nor  could  he  con- 
vey the  same;  but  notwithstanding,  in  oon- 
rideration  of  four  pounds,  he  bargained  and 
sold  hia  right  and  title  to  the  obligee,  his  heirs 
ind  assigns;  and  thereby  appointed  the  ob- 
ligee hia  attorney  to  procure  a  deed,  bind- 
ing himself  not  to  revoke  the  power,  and, 
when  he  should  have  obtained  a  title,  to  con- 
vey to  him.  SM  [distinguishing  Jackson  «. 
Myersi  8  Johns.,  888],  that  this  instrument 
WM  intepded  by  the  parties  to  operate  as  a 
eooveyance  in  preMntit  if  it  could  legally 
have  that  eflbot ;  and  if  not,  then  as  an  agree- 
Bsotforaoonveyanoe;  that  it  was  a  sufficient 
beigiin  and  sale  to  pass  a  present  interest; 
and  that  by  virtue  of  the  act  of  April,  1790, 
t^  title  of  the  patentee  actually  Tested  In 
the  grantee.  Supreme  Ot.^  1819,  Jackson  e. 
Blodget,  16  Johne.,  172. 

127.  Family.  By  a  trust-deed,  the  trustee 
was  autfaoiiied  to  increase  the  amount  of  an 
aaimity,  if  the  annuitant  should  marry  and 
have  a  fiunily .  Seld^  that  by  the  word  *^  fam- 
fly,"  children  were  meant  Mere  marriage 
WIS  not  enough.  Ohaneeryy  1844,  Spencer  e. 
flpeaeer,  11  Paige,  159. 

12a  Die  wMMMit  iasae.  The  provision  in 
an  instrument,  deolarhig  a  trust,  that  if  H. 
should  die,  having  lawful  issue,  the  premises 
should  vest  in  such  issue, — ffeld,  to  apply  to 
the  time  when  he  might  die  under  an  age 
specified  in  another  provision.  Hunter  e. 
Hunter,  17  .fiord.,  26,  81. 

129l  ^OVatar-power.  Oonstruction  of  a  pe- 
culiar deed  of  a  right  to  use  a  sufficient  portion 
of  a  water-power  for  certain  run  of  millstones, 
with  preference  over  the  right  to  use  water  to 
run  others.  Seneca  Woollen  Mills  v,  Tilhnan, 
2  Barb.  Ch,,  9. 

130l  Ambiaiiioiis  daed.  In  a  deed  by  wliirli 
one  of  nine  heirs  to  land  subject  to  dower, 
conveyed  aU  his  interest,  being  one-ninth  part 
of  the  premises,  **  being  a  division  after  de- 
ducting the  widow's  dower,  being  one-third. 
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as  well  in  possession  as  in  expectancy,'' — 
Held,  that  this  ambiguity  was  open  to  ex- 
planation, by  proof,  of  the  intention  of  the 
parties.  Vi  Ohan.  Ot.,  1889,  Fishell  e.  Bell, 
Clarke,  87. 

131.  l^nst-deed.  Oonstruction  of  several 
clauses  in  a  trust-deed  of  peculiar  and  compli- 
cated character.  Hunter  e.  Hunter,  17  Barh,, 
25. 

132.  AllagBtion  of  conaldaratlon.  A  deed 
brought  forward,  as  founded  on  a  valuable 
consideration,  cannot  be  set  up  as  a  gift  or 
voluntary  conveyance,  but  the  party  is  bound 
by  the  consideration  alleged.  [2  Yes.,  628 ; 
Sch.  h  L.,  601.]  Chancery,  1816,  Hildreth  e. 
Sands,  2  Johns.  Ch.,  85 ;  affirmed,  8.  0.,  14 
Johns,,  498. 

13a  A  stipulation  that  the  plaintiff  will 
not  call  in  question  the  consideration  of  a 
deed, — Beld,  conclusive  on  the  party.  Gouver- 
nenr  s.  Titus,  1  JBdw.,  477. 

134.  Raoitals.  A  power  to  executors  does 
not  vest  in  administrators,  with  the  will  an- 
nexed; and  a  recital  in  a  deed  by  one  to 
whom  premises  are  devised,  subject  to  such 
power,  that  one  of  the  objects  of  a  trust  cre- 
ated by  a  former  deed,  was  that  the  rents  of 
the  property,  in  case  of  a  ssle  by  the  adminis- 
trator with  the  will  annexed,  should  be  ap- 
plied, Ac^  does  not  confer  a  power  of  etAe 
upon  the  administrator,  nor  estop  the  grantor 
from  denying  such  power.  If.  F.  Superior 
Ct,,  1851,  Dominick  e.  Michael,  4  Sofndf,,  874. 

As  to  the  construction  and  effect  of  deeds 
of  Aflministi'atOBS,  or  Baeontors,  &c.,  under 
a  surrogate's  order,  see  Exxoutobs  and  An- 

MINIBTBATOBS. 

As  to  how  far  Usages  or  Parol  evldanoe  is 
admissible  in  the  interpretation  of  deeds,  see 
Etidshos. 

1.  Deseriptium  of  the  Premises, 
A.  In  Cteneral. 
138.  Falsa  parttonlars.  If  there  are  cer- 
tain particulars  once  sufficiently  ascertained 
to  designate  the  thing  intended  to  be  granted, 
the  addition  of  a  circumstance,  false  or  mis- 
taken, will  not  frustrate  the  deed  [Oro.  Oar., 
447,  478];  although,  where  the  description 
of  the  estate  intended  to  be  conveyed  inclades 
several  particulars,  all  of  which  are  necessary 
to  ascertain  the  estate  to  be  conveyed,  no  es- 
tate will  pass,  except  such  as  will  agree  with 
every  particular  of  the  description.    [4  Tyng, 
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205;  8  Aik.,  9;  Dyer,  50.]  SuprmM  Ot., 
1810,  JaokBon  9.  OUrk,  7  Johns,,  217  ;  1820, 
JftokBOQ  0.  Boot,  18  Id.,  60;  Ot.  of  Errcfn, 
1822,  Loomis  9.  Jackson,  19  /<2.,  449;  af- 
firming S.  0.,  18  U.,  81 ;  1826,  Jackson  «. 
Marsh,  6  (7<n0.,  281 ;  1844,  Hathaway  «.  Pow- 
er, 6  Hai,  458 ;  Ct.  (fAppeaU,  1858,  Feck  «. 
MaUams,  10  If.  T.  (6  Stld.),  509. 

136.  The  premises  intended  to  be  conveyed 
were  described  as  lot  No.  1,  of  the  smaller 
lots  into  which  lot  No.  8,  of  the  anbdivision 
of  lot  No.  10,  in  the  12th  general  allotment  of 
the  patent,  &a,  had  been  divided,  and  there 
was  a  mistake  in  inserting  the  12th  instead  of 
the  21st general  allotment; — EM,  that  as  the 
lot  intended  to  be  conveyed  was  sufficiently 
designated  by  the  former  part  of  the  descrip- 
tion, as  well  as  by  the  courses  and  distances 
and  a  peculiar  monument,  the  premises  in  the 
21st  general  allotment  passed  by  the  deed, 
and  the  insertion  of  the  words  ^^with  the 
dwelling-house  thereon,"  when  in  &ot  there 
was  none,  was,  at  most,  a  false  ciroumstance, 
and  could  not  control  the  other  description. 
Su^mne  Ot^  1810,  Jackson  «.  Olark,  7  Johm., 
217. 

X37.  Where  the  premises  were  accurately 
described  by  metes  and  bounds  Mferring  to 
existing  and  visible  monuments,  but  were  also 
stated  to  be  lot  No.  51,  which  the  grantor  did 
not  own,  instead  of  lot  No.  50,  which  he  did 
own;— u5a2(i,  that  the  words,  ''lot  No.  51,'' 
might  be  r^eoted  as  surplusage,  the  descrip- 
tion of  the  premises  being  sufficiently  certain 
without  them.*  [4Tyng,196.]  Ct.^BrTon, 
1822,  Loomis  «•  Jftokson,  19  Johm,y  449;  af- 
firming a  0.,  18  /i.,  81. 

138b  A  soldier  indorsed  on  his  discharge  a 
conveyance,  in  which  he  desoribed  the  premi- 
ses as  ''the  600  acres  of  land  due  me  from  the 
public,  as  a  soldier  in  OoL  Lamb's  regiment  of 
artillery.''  In  fact,  he  was  not  in  that  regi- 
ment, but  in  another;— i7s2({,  that  as  the  de- 
scription was  sufficient  without  tlie  reference 
to  the  regiment,  those  words  might  be  reject- 
ed as  surplusage.  Supreme  Ot.,  1820,  Jackson 
0.  Boot,  18  Johiu.^  60. 

139.  A  patent  granted  subdivision  No.  2, 
but  bounded  it  beginning  at  the  nmtheoit 
comer  of  the  50-acre  survey,  when,  in  fact,  the 
boundary  must  be  commenced  at  the  nortl^ 
ea$t  comer,  in  order  to  include  subdivision  2. 


*  Approved  in  Johnson  o.  Simpson,  86  ilT.  j?.,  91. 


Eeld,  that  as  the  parties  had,  by  their  agree- 
ment in  the  cause,  made  the  map  a  part  of  the 
case,  so  that  a  misdescription  was  ai^^arent,  the 
words  "southeast  corner"  might  be  rejected, 
the  description  h&ng  sufficient  withoat.*  \7 
Johns.,  223 ;  18  Id.,  81 ;  19  Id.,  449 ;  4  Mass., 
196.]  Supreme  Ct.,  1826,  Jackson  «.  Marsh, 
6  Cow.,  281. 

140.  A  deed  described  the  premises  as  "  all 
that  certain  tract  or  parcel  of  land  aitoate 
in  township  No.  11,  in  range  8  of  townships, 
county  of  0.,  &c.,  it  being  160  acres  of  land, 
in  lot  number  14,  with  all  the  hereditaments,'' 
^ui. ; — Eeldj  that  the  conveyance  was  of  the 
whole  of  lot  No.  14,  though  it  oontaLned  185 
acres.  The  words  "lot  No.  14"  are  thoee 
which  give  certainty  to  "all  that  tract,"  d^c, 
not  the  words  "160  acres."  Supreme  Ct^ 
1844,  Hathaway  v.  Power,  6  HiU,  458. 

141.  The  roles  of  construction,  in  sach 
cases,  stated.    lb. 

142.  Two  contigaoiu  patents,  the  boaad- 
aries  whereof  were  in  doubt,  became  forfttted 
to  the  State,  and  Uie  comnussioners  of  forfeit- 
ures had  the  land  surveyed,  and  conveyed  tt 
according  to  the  survey,  granting  a  lot  in  one 
patent  to  A.,  and  an  adjoining  lot  in  the  other 
patent  to  B.,  without  reference,  in  the  deeds,  to 
the  boundaries  of  the  patent; — HM^  that  A., 
who  had  the  prior  grant,  was  oititled  to  hold 
the  premi^  described  in  the  grant,  though, 
according  to  the  trae  location  of  the  old  line, 
they  might  be  comprehended  within  the  other 
patent.  Supreme  Ct.,  1817,  Jackson  e.  Harter, 
U/oAns.,  226. 

143.  Bounty  lands.  A  soldier  of  the  Revo- 
lution, entitled  to  bounty  land,  granted,  with- 
out warranty,  in  1794,  "the  military  right 
granted  to  him  as  bounty  for  his  servioes  in 
the  late  war  ;"•— J5«2e2,  that  land  patented  to 
him  in  pursuance  of  the  act  of  1806,  "as  a 
gratuity  for  his  services  and  sufferings  in  the 
Revolutionary  war,"  did  not  come  within  the 
descriptioQ.  Supreme  Ot.,  1817,  Jackson  v. 
Wright,  14  Johns.,  198. 

144.  If  land  be  aotfiaUy  marked  out  into 
lots  or  parcels,  and  a  conveyance  be  made  t^' 
one  of  them  bounding  upon  the  others,  with- 
out reference  to  any  map,  or  other  descrip- 
tion, or  locative  calls, — as  against  the  rights  t>f 
third  persons, — the  grantee  will  take  it  as 
marked  out,  though  erroneously.     Gt.  <^  Er^ 


^  Approved  Iq  Johnson  «.  Simpson,  %^  If.B.,%\. 
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-fwri;  1887,  Van  Wyok  •.  Wright,  18  Wend., 

wr. 

11&  After  townships  one  and  two  of  the 
scTeath  range  bad  been  run  out  and  marked 
upon  the  land  as  parallelograms  of  six  miles 
by  eight,  the  owner  conveyed  townships  nnm- 
Wrs  one  and  two,  *^  to  be  six  miles  sqnare,  and 
eontaiiiiDg  23,040  acres  each,  and  no  more.** 
MMf  that  only  six  miles  sqnare  of  each  town- 
ship passed,  and  that  the  grantee  had  a  right 
of  eleotion,  in  the  first  instance,  to  locate  that 
qoantity  in  a  square  form,  in  each  town.  Ot, 
^  Brron,  1889,  Moore  e.  Jackson,  4  WmA,, 
88;  KTersing  8.  0.,  0  OSdw.,  706. 

IML  The  oourses  and  distances  in  a  patent, 
and  in  the  map  referred  to  by  it, — HMy  to  be 
eontztrfled  by  the  snrvey  and  field-book  from 
whieii  the  map  was  made,  and  by  the  actnal 
loealiMi  by  the  parties.    Jackson  e.  Freer,  17 

147.  'VTImib  tlisre  la  a  iEnown  and  well- 
anectained  place  of  beginning,  in' the  descrip- 
tion in  a  deed,  that  must  gorern,  and  the  grant 
max  be  confined  within  the  boundaries  given. 
Sttfimte  boondaries  cannot  be  rejected  on  the 
^ooBd  tiiat  the  grantor  did  not  own  a  part  of 
dw  land  embraced,  but  did  own  contiguous 
liad.  Stf^rmne  Ot.,  1819,  Jackson  «.  Wilkin- 
soo,*  17  J0hni.,  148. 

MflL  This  rule  applied  in  a  peculiar  case. 
Jb.;  and  see  Jackson  «.  Wendell,  6  W&Hd,,  1^; 
ianiMd,8.0.,8i4{.,  188. 

MS.  IKHure  tlie  xifgbltM  of  «ibaaq[aant 
pMtilia— IB  are  concerned,  the  description 
in  a  conveyance  is  to  be  understood  as  a  per- 
son who  had  read  it,  and  attempted  imme- 
dntaly  after  its  execution  to  locate  the  land, 
woold  have  understood  it.  Ot.  of  Brron, 
1187,  Van  Wyck  e.  Wright,  18  Wend.,  167. 

UO.  IP^ater.  A  patent  or  grant  convey- 
ing land  by  metes  and  bounds  which  include 
water,  will  pass  the  land  under  water.  So- 
prmme  Ot.,  1888,  Rogers  e.  Jones,  1  Wend., 
887. 

151.  Waat  for  east  A  deed  describing  the 
lands  as  in  the  northwest  corner,  by  mistake 
for  the  northeast  comer  of  the  township,-^ 
MM,  to  pass  the  grantor^s  interest  in  the 
latter,  as  sgainst  Judgment-creditors.  Qouver- 
nenr  t.  Titua»  1  J&s.,  477. 

Xfi&  Hortherly,  Aa    Where  the  boundary 


*  ms  oiae  wss  approved  snd  followed  in  Jsokson 
su  tongas,  1  Feins,  467. 


of  a  patent  is  described  to  run  northerly,  Ac, 
the  line  must  be  run  due  north,  iso.  Supreme 
Ot.,  1808,  Jackson  e.  Lindsey,  8  Johns.  Ode., 
86 ;  1806,  Brandt  e.  Ogden,  1  Johne.,  156 

163.  Noithwaxd.  Where  courses  are  given 
as  northward,  ko.,  they  are  to  run  due  north. 
Supreme  Ot.,  1806,  Jackson  e.  Beeves,  8  Ca4., 
298 ;  and  see  Seaman  v.  Hogeboom,  81  Barb., 
898. 

IM.  Tba  woida  ''proaantly  oastward," 
rejected  in  construing  a  grant.  Jackson  e. 
Frost,  6  Oofe.,  846. 

158.  atraigbt  Una.  When  two  objects  are 
given  and  a  line  to  be  run  trom  one  to  the 
other,  a  straight  line  is  the  proper  one.  i9v- 
preme  Ot.,  1806,  Jackson  e.  Beeves,  8  Oai,, 
898. 

155.  That  a  Una  deaotlbed  aa  parallel 
with  the  line  of  the  lot,  most  be  so  located, 
though  it  violates  course  and  distance.  North- 
rop e.  Snmney,  87  Barb.,  196. 

157.  When  any  mommiant  whatever  is 
given  as  an  object  to  run  from,— «.  ^.,  from  a 
plain,--^iie  exterior  part,  not  the  centre,  is  the 
pUce  of  beginning.  Supreme  Ot.,  1805,  Jack- 
son o.  Beeves,  8  Oai.,  898. 

155.  Bounding  by  neighbor'a  land.  Where 
a  deed  bounds  the  land  which  he  conveys  by 
the  land  of  another  person,  the  grantor  does 
not  undertake  that  tiie  visible  division-fence 
is  open  the  true  line ;  but  he  leaves  the  true 
line  to  be  ascertained.  Supreme  Ot.,  1858, 
Northrop  e.  Snmney,  87  Barb.,  196. 

155.  Where  a  deed  described  the  land  con- 
veyed as  bounded  ^  on  the  south  by  land 
heretofore  deeded  to  0.  E.,"-^^Beld,  that  the 
southern  boundary  being  susceptible  of  being 
ascertained  and  located  with  certainty,  dis- 
tance and  quantity  must  yield  to  it,  if  not  ca- 
pable of  being  reconciled  -  with  it.  [4  Kent, 
466.]    7^. 

15a  PrenBlaea  to  be  laJd  oft  It  eeeme, 
that  under  a  conveyance  of  800  acres,  *^to  be 
taken  off  in  a  convenient,  compact  form,  from 
the  southwest  corner  of  the  patent,"  the  quan- 
tity ahould  be  laid  off  in  a  square,  unless  the 
situation  of  the  land  would  render  such  a  loca- 
tion extremely  inconvenient.  Jackson  «.  Yick-  ^ 
ory,  1  Wend.,  406. 

151.  Beotion.  A  deed  conveyed  to  B.  a 
mill,  with  the  ground  and  stream  thereunto 
belonging,  ^'and  also  the  full  liberty  and  li- 
cense to  erect  and  build  another  mill  on  any 
other  place  at  or  on  the  same  creek,  with  the 
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like  liberty  of  ground  and  stream  of  water  ;'^ 
— JBeld^  that  the  lioenae  gave  B.  no  interest 
nntil  his  election,  and  on  his  death  without 
erecting  another  mill,  the  right  to  do  so  be- 
came extinct  [Oo.  Litt,  146 ;  Yin.,  tit  Elec- 
tion ;  Oom.,  tit.  Election.]  Supreme  OL^  1816, 
Yandenbnrgh  v.  Van  Bergen,  18  Johm.^  212 ; 
8.  P.,  Jackson  «.  Van  Bnren,  18  Id.,  525. 

162.  Mention  of  qoantity  is  not  a  oov- 
enant.  Where  land  is  conveyed  by  metes 
and  bounds,  and  the  description,  at  its  close, 
contains  an  assertion  of  the  quantity,  snch  as- 
sertion is  matter  of  description  only,  and  not 
a  covenant  of  quantity.  [1  Oai.,  498;  2 
Johns.,  89;  2  Mass.,  880;  5  Id.,  855;  15 
Johns.,  471;  6  Oow.,  706;  19  Wend.,  176;  8 
Conn.,  19 ;  11  Id.,  882 ;  2  N.  H.,  808 ;  8  Fairf., 
820;  6  Berg.  A;  R.,  488;  6  Bin.,  102.]  Su- 
preme  Gt.,  1848,  Boat «.  Pufi;  8  Barb.,  858. 

163.  In  such  case,  covenants  of  warranty 
in  the  deed,  apply,  not  to  the- quantity  ex- 
pressed, but  to  the  premises  described  by 
metes  and  bounds.    lb. 

As  Id  the  construction  of  a  deed,  executed  by 
the  Attom^-general,  see  Olotjd  on  htlb,  25. 

B.  Bivers,  Highways,  &o.,  as  Boundaries. 

164.  River.  A  patent  bounded  on  the 
margin -of  a  river,  where  the  tide  does  not  ebb 
and  flow,  although  the  stream  be  in  fact  nav- 
igable, conveys  the  land  to  the  centre  of  the 
stream,  sul^eot  to  its  use  by  the  public,  as  a 
highway ;  and  the  patentee  has  a  right  to  use 
the  land  and  the  water,  in  any  way  not  incon- 
sistent with  this  public  easement  Supreme. 
Ot,,  1826,  Exp.  Jennings,*  6  Cow.,  518 ;  Ot. 
of  Errore^  1880,  Oanal  Commissioners  «.  Peo- 
ple, 5  Wend.,  428;  1841,  Oommissioners  of 
Oanal  Fund  «.  Eempshall,  26  Wend,,  404; 
1842,  Child  «.  Starr,  4  MiU,  869 ;  Supreme  Ot, 
1858,  Demeyer  «.  Legg,  18  Barb.,  14;  and  see 
Canal  Appraisers  «.  People,  17  Wend.,  571. 

165.  The  deed  conveyed  a  tract  on  the 
west  side  of  a  river,  containing  2,100  acres, 
and  bounded  on  the  river  side  by  a  line 
beginning  at  a  marked  tree  on  the  bank,  fol- 
lowing the  bank  of  the  river  agreeably  to  the 
traverse  to  the  first  bound,  which  was  a 
marked  post  on  the  bank;  *^ reserving  out  of 
the  above-described  land,  100  acres,  which  is 


*  In  Moordanoe  with  this  view  the  oonrt  subse- 
qnently  iasned  writs  of  peremptory  mandMans.  6 
Ow.,  679. 


conveyed  to  A.,  and  is  to  be  laid  out  in  a 
square  form,  as  near  as  the  traverse  of  the 
river  will  admit,  and  said  A.'8  mills  to  be  the 
centre  of  the  eastern  boundary;'* — SM,  that 
the  boundary  of  the  whole  tract,  and  the 
boundary  of  A.'s  parcel,  was  the  bank,  and  not 
the  centre  of  the  river.  €ft.  i^  Brrere,  1846, 
Starr  e.  Child,  5  D^,,  599. 

166.  Monument  on  fbe  bank.  The  fact 
that  a  monument  from  which  a  line  is  to  run 
along  a  stream,  stands  on  the  bank,  doea  not 
require  that  the  line  shall  run  on  the  bank. 
It  fixes  the  terminus,  leaving  the  law  to  say 
whether  the  line  along  the  stream  shall  follow 
the  bank  or  the  middle,  according  to  whether 
the  tide  ebbs  and  flows,  or  not.  Supreimie  OL, 
1840,  Luce  e.  Carley,  24  Wend.,  461. 

167.  Thus  a  deed  describing  the  boundary 
as  running  to  a  stake  standing  on  or  near  the 
bank  of  a  river,  above  tide,  **  thence  mnning 
along  the  river  as  it  winds  and  toms,'*  to 
another  stake,  conveys  the  land  to  the  thread 
of  the  stream.    lb, 

16a  Alaa^  the  ahora.  Although,  in  gen- 
eral, a  grant  described  by  a  boundary  ^^  run- 
ning to"  a  stream,  highway,  party-waU,  ditch, 
^BC,  and  thence  along  the  same,  means  to, 
and  along,  the  middle  of  the  same,  a  bound- 
ary running  *^to  the  river,  and  thence  along 
the  ehore  of  the  river,"  restricts  the  grant  to 
the  margin.  [6  Mass.,  485;  17  Id^  298.]  It 
is  competent  for  the  grantor  to  restrict  his 
conveyance  so  as  not  to  pass  the  bed  of  the 
stream.  Ot,  <tf  JBrrore,  1842,  Child  «.  Starr,  4 
Mill,  869 ;  reversing  S.  C,  20  Wend.,  149. 

169.  The  fact  that  the  premises  granted 
were  mill  lots,  does  not  alter  the  oonatmotioa 
of  the  grant    lb. 

170.  A  deed  bounding  the  premises,  on  the 
west,  by  the  east  bank  of  a  river,  entirely  ex- 
cludes the  river.  Supreme  Ot,  1851,  King- 
man e.  Sparrow,  12  Barb.,  201. 

171.  Alone  fbe  liver.  Where  the  boundary 
runs  to  a  river,  and  thence  ^^down  along  the 
river,"  the  knguage  affords  only  presumptive 
evidence  of  an  intent  to  extend  to  the  thread 
of  the  stream.  And  where,  on  a  view  of  the 
whole  instrument,  it  appears  otherwise,  the 
presumption  is  overcome.  Thus,  where  a  pat- 
ent showed  that  the  intention  was  to  restrict 
each  of  the  beneficiaries  to  100  acres  and  no 
more,  and  where  the  lots  fell  short,*  the  patent 
made  up  the  complement  by  grants  of  islands, 
or  parts  of  islands, — Meld,  that  the  bank  was 
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tfie  boondflry.    Sn^rmM  Ot.^  1848,  Orendorff 
f.  Stede,  2  Bairh.y  126. 

172.  Low  water.  Where  the  boxmdaiy  is 
fixed  as  the  bank  of  a  stream  which  is  not 
DSTigable,  the  grant  is  not  limited  to  the  bank 
it  high-water  mark.  Snob  a  desoription  in- 
dndes  the  lands  to  the  margin  of  the  stream 
at  2mp  water.  The  rale  which  prevails  as  to 
giants  bounded  on  the  shore  or  bank  of  the 
flca  or  navigable  riyers,  is  not  applicable  to 
fitnams  not  navigable.  [8  Kent,  481 ;  4  Hill, 
m;  5  Wheat,  874.]  Ot  of  AppeaiU,  1856, 
Hikey  «.  ICoOonmdk,  18  K  Y.  (8  Kem.\ 

sse. 

173L  Tide>watar.  As  a  general  mle,  a 
gnnt  of  land  bounded  on  tide- water,  extends 
only  to  ordinary  high- water  mark.  Ohtmoery^ 
\m,  Wbwali  «.  Hall,  8  Paige,  818. 

174.  CSraak.  Where  one  of  the  bonndaries 
<tf  the  premises  described  in  the  deed,  is  a  line 
lobe  mn  to  a  creek,  and  thence  np  the  same, 
tbe  line  mast  be  mn  np  the  creek  through  the 
mdidie  of  it,  according  to  its  turnings  and 
windings.  Supreme  Ot,  181G,  Jackson  «. 
LoQw,  12  Johne,,  262.  But  compare  Eing- 
nn  a.  Spurow,  12  Barb,,  201. 

175l  Where,  in  a  deed,  tiie  land  is  described 
ai  extending  to  the  bank  of  a  creek,  the  boun- 
dary IB  not  the  centre  of  the  creek,  but  the 
Uak.  [5  Den.,  699.]  Gt.  ofAppeaU,  1865, 
Haliey  v.  McOormick,  18  N,  F.  (8  Kem.)y  296. 

176L  Reference  to  mapi  The  State  con- 
T^ed  a  lot  by  its  number  and  reference  to  a 
laipon  file,  on  which  the  lot  was  laid  down 
u extending  to  a  stream  above  tide-water; — 
AU,  that  the  effect  was  the  same  as  though 
the  patent  had  described  the  lot  as  bounded 
b/  the  stream,  and  the  patentee,  therefore, 
took  to  the  centre  of  the  stream.  OhamMry, 
1812,  Yarick  e.  Smith,  9  FcAge,  647. 

177.  State  boondaxy.  The  Niagara  river 
btiog  the  natnral  boundary  between  this 
coontry  and  a  foreign  nation,  the  common- 
iav  mle  that  deeds,  bounding  upon  or  along  a 
river,  rnn  to  the  centre  of  the  stream,  has  no 
ai^licatiiHi  to  it.  Supreme  Ot^  1861,  Eing- 
man  a.  Sparrow,  12  Barh.y  201. 

17a  Island.  A  grant  bounded  by  a  line 
rannittg  to  a  river,  and  thence  np  the  river  as 
it  winds  and  turns  (including  the  same),  does 
not  indnde  an  island.  If  a  man  grant  aguam 
nem,  the  soil  does  not  pass.  [Oo.  Dtt.,  4  b ; 
Com.  Dig.,  tit  Grant.  E.,  6.]  Supreme  Ot., 
1825,  Jackson  «.  Halstead,  6  Cine,,  216. 


179.  A  deed  describing  the  line  as  running 
^^  to  the  north  bounds  of  Hudson  river,  thence 
along  the  river  so  as  to  include  so  much  of  the 
island  as  is  situate  within  lot  No.  2,  which 
island  lies  near  the  north  bounds  of  the  river,'* 
— Meld,  to  convey  the  land  to  the  centre  of  the 
river  beyond  the  island.  The  word  ^^  bounds" 
indicates  not  the  bank,  but  the  centre.  Su- 
preme Ot,,  1852,  Walton  e.  Tifft,  14  Barh,, 
216. 

180.  Highway.  If  a  person,  on  whose  land 
a  highway  is  laid  out,  convey  the  land  on  each 
side  of  it,  describing  it  by  such  bonndaries  as 
do  not  include  the  road,— ^.  g,,  bounding  it  by 
the  eide  of  the  highway, — ^the  road  does  not 
pass  to  the  grantee,  as  it  is  excluded  by  the 
description  in  the  deed ;  and  being  a  distinct 
parcel  of  land,  it  cannot  pass  as  an  incident. 
Hence  upon  discontinuance  of  the  highway, 
the  land  occupied  by  it  belongs  to  the  grantor. 
Supreme  Ct»,  1818,  Jackson  e.  Hathaway,  15 
Johns.,  447. 

181.  The  grantee  of  a  lot  upon  a  village 
street,  without  words  expressly  excluding  the 
street,  takes  to  the  centre  of  the  street.  [0 
Pet,  486,  498.]  Supreme  Ot.,  1861,  Adams  e. 
Saratoga  &  Washington  R.  R.  Oo.,  11  Barb,, 
414 ;  followed  in  Adams  e.  Rivera,  11  Id.,  890 ; 
S.  P.,  1862,  Walton  «.  Tifft,  14  Id.,  216. 

182.  In  the  case  of  village  and  country  lots, 
where  a  grantor  bounds  the  land  conveyed  by 
roads,  whether  existing  or  not,  over  lands  re- 
tained by  him,  he  conveys  to  the  grantee,  as 
appurtenant  to  the  grant,  a  right  to  use  such 
roads  as  described,  where  they  a^'oin  the 
premises  conveyed,  and,  if  necessary,  out  to 
the  common  highway ;  but  any  privilege  over 
another  distinct  parcel  of  land  cannot  pass  aa 
appurtenant,  but  must  be  matter  of  distinct 
specification  in  the  grant  The  fact  that  the 
grant  refers  to  a  map  laying  down  the  roads 
over  other  lands  of  the  grantor,  does  not  affi^ct 
the  construction  of  the  deed,  though,  in  the 
case  of  city  lands,  it  might  operate  as  a  dedi- 
cation. [1  Bnbt,  17 ;  17  Mass.,  448 ;  2  Mete., 
467,  464.]  Supreme  Ot.,  1862,  Badeau  e. 
Mead,  14  Barb.,  828. 

183.  Line  on  the  side  of  street  A  line 
not  described  as  running  on  a  street,  but 
which  in  fact  does,  by  course  and  distance,  run 
along  the  side  of  the  street,  is  to  be  held  to 
convey  the  land  to  the  centre  of  the  street,  aa 
if  the  line  were  described,  in  words,  as  run- 
ning along  the  street    [18  OOnn.,  28.]    The 
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road  or  streeti  though  Dot  mentioDedY  is  in 
the  natare  of  a  monument,  which  controls  the 
oonrae  and  distance.  [1  Sandf.,  844.]  Smprmne 
Ct^  1858,  Si2er  «.  Derereax,  16  Barb,^  160. 

184.  Where  a  deed  refers  to  a  map,  and  the 
map  shows  the  road  as  forming  one  side  of  the 
tract,  the  premises  inolnde  one^half  the  road, 
although  tJie  line  marked  on  the  map  would 
seem  to  exclude  it  Ih, ;  and  see  Herring  «. 
Fisher,  1  aamdf,^  844. 

185.fiH2««t.  A  conveyance  of  land,  describ- 
ed as  bounded  by  a  street,  which  so-called  street 
is  not  a  public  highway,  does  not  convey  the 
fee  of  the  land  of  such  street.  It  remains 
vested  in  the  grantor,  subject  to  the  pur- 
chaser's right  of  way,  if  there  is  no  other  ao- 
cess.  Supreme  (7t,  1898,  Matter  of  Seven- 
teenth-street, 1  Wend,,  262 ;  and  see  Willough- 
by  9,  Jenks,  20  Id.^  96. 

,186.  Wbare  a  grant  of  a  oity  lot  bounded 
it  in  front  by  a  street,  and  in  the  rear  by  a 
space  laid  down  by  the  grantors  and  called  a 
street,  but  which  had  not  been  opened  by  the 
Corporation  as  such,— JJ^ZeZ,  that  this  divested 
the  grantors  of  every  thing  but  a  nominal  in- 
terest in  such  space.*  Supreme  Ot,^  1829, 
Matter  of  Lewis-street,  2  Wend,^  472;  over- 
ruling Matter  of  Mercer-street,  4  Oow,^  542. 

187.  A  deed  of  a  city  lot,  being  part  of  a 
parcel  of  land  mapped  into  lots  and  streets  by 
the  grantor,  whidi  conveys  the  lot,  describing 
it  as  bounded  by  a  line  commencing  on  the 
side  of  the  street,  and  running  along  the  street, 
conveys  the  land  to  the  centre  of  the  street. 
A  street,  whether  iu  the  city  or  country,  given 
as  a  boundary,  is  to  be  considered  as  a  line, 
not  as  a  space.  K,  F.  Superior  Ot.,  1848, 
Hanmiond  e.  McLaohlan,  1  Sandf,^  828 ;  1847, 
Herring  e.  Fisher,  1  Id^  844w 

188b  A  city  lot  wito  described  as  bounded 
southerly  by  the  northerly  side  or  line  of  a 
lane; — HMy  that  the  grantee  did  not  take  to 
the  middle  of  the  lane.  K  F.  Superior  Ot.y 
1848,  Jones  e.  Oowman,  2  Sane^f.,  284. 

189.  Where  the  premises  were  described  as 
bounded  by  a  lane,  and  adding,  together  with 
the  use  and  privilege  of  the  lane,  until  a  street 

*  In  the  oaee  of  Hammond  v,  MoLachlan  (1  Stnujf., 
898 1,  it  was  said  that  there  is  nothing  in  this  dass  of 
street  cases,  which  amoanta  to  an  authority  for  es- 
tabliahiug  a  distinction  between  city  lota  and  lands 
in  the  coantry,  in  respect  to  the  rights  of  grantor 
and  grantee,  as  between  themseWes,  to  the  land 
within  the  street. 


should  be  opened  there, — JBiM^  that  an  intent 
to  exclude  the  kne  was  manifested.    lb, 

0.  Bepugnance. 

190.  llCap.  If  alot  of  land  be  granted,  spe* 
dff ing  its  number,  in  a  certain  patent,  and  re- 
ferring to  a  map  on  which  it  is  laid  down,  this 
shows  an  intent  to  pass  the  whole  lot,  although 
the  number  of  acres  mentioned  in  the  deed  are 
lees  than  the  whole  lot.  SupMme  Gt,,  1808, 
Jackson  e.  Defendorf;  1  Gai.,  498. 

191.  Where  a  mistake  occurred  in  running 
the  line  dividing  lots,  under  a  patent,  but  the 
map  filed  in  the  office  of  the  secretary  of  state 
was  oorreet, — Beldy  that  as  the  deputy-sur- 
veyor, who  made  the  mistake,  was  appointed 
without  the  consent  of  the  parties,  and  as 
nothing  had  been  done  to  conclude  their 
rights,  the  mistake  might  be  corrected  by 
follomng  the  map.  Supreme  CL,  1808,  Jack- 
son e.  Hunter,  1  Johns,,  495.  Questioned  in 
Jackson  e.  Oole,  16  Id.,  257 ;  and  overruled  in 
Van  Wyck  «.  Wright,  18  Wend,,  157. 

192.  After  long  acquiescence  in  the  errone- 
ous location,  it  should  not  be  disturbed  on 
the  ground  of  such  a  mistake.  Supreme  (71, 
1819,  Jackson  e.  Oole,  16  John$^  257. 

193.  A  deed  conveyed  land  by  a  reference 
to  a  map,  and  also  stated  distances  from  the 
adjoining  streets,  and  purported  to  convey 
land  lying  in  front  of  a  piece  previously  grant- 
ed by  extending  the  lines  of  the  former  grants. 
Meld,  that  the  lines  as  extended,  correspond- 
ing with  the  maps  annexed  to  the  deed,  most 
control  the  distances  given.  If.  F.  Gem,  PI, 
1846,  Brown  e.  McEvey,  5  IT,  Y.  Leg,  ObL,  19. 

19C  Metes  and  boonda  oontral  qnantlty. 
Where  land  is  conveyed  by  metes  and  bounds, 
or  any  other  certain  description,  and  as  con- 
taining a  certain  number  of  acres,  the  desorip- 
tion  controls  the  quantity,  and  the  grantee  is 
entitled  to  hold  all  the  land  embraced  by  the 
description,  though  exceeding  the  number  of 
acres  expressed  in  the  deed.  Supreme  Ot,, 
1818,  Jackson  e.  Barringer,  16  Johne,,  471. 
To  similar  effect,  1806,  is  Mann  e.  Pearson,  2 
Id,,  87. 

19&  A  lease  was  made  <*of  the  fitrm  on 
which  A.  B.  now  lives,  to  contain  eif^ty 
acres,'*  and  the  farm  actually  contained  more 
than  eighty  acres  ;'^ffeld,  that  the  lessor  could 
not  recover  the  surplus  from  the  lessee,  es- 
pecially when  the  latter  had  been  in  posses- 
sion, and  paid  rent  for  a  length  of  time.    lb. 
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196L  Words  of  restriodon,  **to  200  aores 
sod  no  more,'*  oannot  oontrol  a  palpable  de- 
>«riptioii  of  A  laiger  area  by  moirameDts, 
cooTMB,  and  diateaoes.  Suptime  Ot^  1888, 
Jackfon  e.  KoOonnell,  19  Wend.,  175. 

197.  MmiiiHiiinLi  oontrol  dtotanoei^  Ao. 
It  is  a  general  prineipla,  that  what  ia  mo9t 
material  and  moat  certain  controls  that  which 
U  lees  so.  Thos,  a  river,  a  known  stream,  a 
ppriig,  or  a  marked  tree»  oontrol  both  coarse 
and distenee.  [7 Wheat,  10;  6  Id.,  582.]  3u^ 
pnme  Ct^  1824^  Jaekaon  «•  Oamp,  1  (/ow.,  605; 
1825,  Doe  «.  Thompson,  5  Id^  871 ;  S.  P., 
Jackson  e.  Frost,  5  /d,  846 ;  Jackson  e.  Ives, 
971^661. 

19&  Tbaa  mk  applied  to  the  case  oi  a  line 
to  be  mn  to  the  line  of  another  proprietor's 
land.    Jaokson  e.  Oamp,  1  (7<h0.,  605. 

IMl  AIjbo^  in  the  case  of  lands  conveyed  as 
bonded  on  one  side  by  a  line  of  another  pro- 
prietor, wfaioh  was  then  marked  by  a  fence. 
Doe  e.  Thompson,  5  t%Mo.,  871. 

200L  Also,  where  the  line  was  to  run  to 
F.'s  elearing.  Afprsms  6t,  1827,  Jackson  e. 
Widger,  7  (km.,  728. 

8QL  Tbia  itile  applied,  though  the  line 
vMoh  was  referred  to  had  become  nnoertaiD. 
JadcMm  o.  Britton,  A  Wend.,  507. 

aoSL  All  oonveyanoes  are  snpposed  to  be 
oiade  with  reference  to  an  aetnal  view  of  the 
pfemises  by  the  parties,  and  it  is  therefore  a 
geaeral  role  in  their  constrnction,  that  coarse 
and  distaBce  most  give  way  to  nataral  or  arti- 
fidal  moBomeats  or  objects ;  and  conrses  must 
be  vsried,  and  distances  lengthened  or  short- 
eoed  80  as  to  oonibrm  to  the  nataral  or  ascer- 
tained  objects  or  bonnds  called  for  by  the 
grant  [4  Hen.  &  M.,  125;  5  Oow.,  871 ;  4 
Wheat,  444.]  Ot.  of  Errvn,  1881,  WendeU  e. 
Jadtton,  8  Wmd.,  188 ;  aflTg  8. 0.,  5  Id^  142. 

203w  Any  visible  or  defined  ol]rject  fixed  on 
by  the  terms  of  the  grant,  as  the  bcVnndary  or 
locative  call  of  the  premises,  mnst  be  adhered 
to,  althoogh  it  does  not  correspond  with  the 
oonnes  and  distances  given.  [7  Oow.,  728 ;  8 
M&&,  181.]  lb.  Supreme  Ot.,  8p.  71, 1852^ 
Smith  e.  MoADister,  14  Bofrh.,  484. 

Otherwise  of  objects  not  referred  to  in  the 
^eed.  Tymason  s.  Bates,  14  Wend.,  671 ;  re- 
ferring &  C,  18  Id.,  808. 

204.  A  conveyance  is  to  be  constmed  in 
reference  to  its  distinct  and  visible  locative 
calls,  as  appearing  npon  the  land,  in  prefer- 
eoee  to  qnantity,  coarse,  distance,  or  map. 


[17  Johns.,  29.]     Gt.  of  Erron,  1887,  Van 
Wyck  e.  Wright,  18  Wend.,  157. 

200.  Where  the  description  was  by  coarse 
and  distance  to  a  stake  and  stones  in  the 
northeast  corner  of  the  east  moiety  of  a  cer- 
tain lot, — Held,  that  as  the  stake  and  stones 
conld  not  be  fonnd,  and  the  corner  conld  be, 
the  corner  shoold  control  the  distance  given. 
Chancery,  1888,  Ondney  e.  Early,  4  Paige, 
209. 

206.  Bxoeptlona.  If  the  conveyance  is 
snch  that,  relying  solely  npon  the  n^onnraents, 
conrses,  and  distances,  to  arrive  at  the  intent 
of  the  parties,  tl^e  conveyance  wofdd  be  void 
for  nncertainty,  it  is  not  an  inflexible  mle  in 
oonstmction  that  they  are  to  control,  bnt  re- 
sort may  be  had  to  other  parts  of  the  descrip- 
tion. Thns,  where  the  premises  were  de^ 
scribed  erroneonsly,  by  txeA  monnments  and 
courses  and  distances,  adding  that  the  lot  was 
^^  commonly  called  and  distingnished  as  the 
Sehermerhom  brickyard  ;'* — Held,  that  snob 
designation  of  the  prennses  determined  what 
land  was  intended  to  be  conveyed,  and  that 
conrses  and  distances  might  be  rejected.  ^S^ 
preme  Ot.,  1855,  Seaman  v.  Hogeboom,  21 
Bofrb.,  898. 

207.  Of  the  exceptions  to  the  role  that  fixed 
monnments  are  to  prevail  over  conrses  and  die- 
tances,  in  applying  the  description  of  land. 
Baldwin  e.  Brown,  16  N.  T.  (2  amith),  859. 

206.  Mrnimnant  deatooyad.  Amonnment 
referred  to  in  the  deed,  bnt  which  did  not  ex- 
ist when  the  deed  was  execnted,  cannot  be 
allowed  to. control  courses  and  distances  by 
the  admission  of  parol  evidence  to  show 
where  snch  monument  had  formerly  existed. 
Supreme  Ot.,  1848,  Seaman  e.  Hogeboom,  8 
Bofrb.,  215 ;  foUowed,  in.  a  farther  decision  in 
S.  O:,  1855,  21  Id.,  898. 

209.  Refaranoo  to  oHier  dead.  The  deed 
described  the  land  as  premises  formerly  grant* 
ed  to  H.,  and  known  as  lot  84,  and  referred  to 
another  deed,  by  which  it  had  been  conveyed 
to  the  grantor.  In  that  deed  the  lot  was  de- 
scribed with  certainty,  and  called  174.  Held, 
that  it  not  appearing  that  H.  ever  owned  any 
lot  84^  the  figares  mightbe  rejected.  Supreme 
Ot.,  1820,  Jackson  e.  Ransom,  l^Johne.,  107. 

D.  Uncertainty. 

210.  Certainty  to  a  oommon  Intent  is 

snfficient.    Thns,  a  sherifiT's  deed  of  all  the 
right,  &c.,  of  D.,  in  and  to  a  certain  lot  of 
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land  on  the  sonth  side  of  the  A.  creek,  but 
giving  only- the  description  of  one  line,  com- 
mencing at  the  creek,  and  running  to  a  known 
farm, — was  held  snfiScient ;  it  appearing  that 
D.  had  a  lot  lying  between  the  line,  the  farm, 
and  the  creek ;  and  that  from  this  description, 
witnesses  familiar  with  the  objects  described 
could  identify  it  oa  reading  the  description. 
Suprems  Ct^  1841,  Dygert «.  Pletts,  25  Wend.^ 
402. 

211.  Fraotloal  oomrtniotion.  Where  the 
description  of  the  boundaries  are  somewhat 
Tague  and  indefinite,  the  acts  of  the  parties, 
of  goYemment,  and  of  those  claiming  under 
adjoining  patents,  are  entitled  to  great  weight 
in  the  location  of  the  grant.  Supreme  Ct.^ 
1804,  Jackson  «.  Yedder,  2  (hi.,  210;  1816, 
Jackson  «.  Wood,  18  Johne.,  846. 

212.  Reforenoe  to  other  deed.  A  deed 
of  *^  all  that  certain  tract,  &c.,  situate  in  the 
town  of  Q,y  in  the  county  of  O.,  to  contain  all 
the  land  lying  on  the  north  side  of  the  State 
highway,  that  1  purchased  of  R.,  supposed  to 
contain  about  100  acres,  with  house  and  bam,*' 
is  iix>  be  rendered  sufficiently  certain  only  by 
reference  to  the  deed  of  R.,  which  must  be 
produced,  or  its  contents  proven,  to  enable 
the  premises  to  be  identified.  Supreme  Ot,, 
1880,  Jackson  «.  Parkhurst,  4  Wend.^  869. 

213.  Quantity  to  be  laid  off  A  grant  of 
a  specified  number  of  acres,  to  be  taken  out  of 
a  larger  quantity  of  land,  passes  title  to  them 
as  an  undivided  portion,  and  a  subsequent  lo- 
cation of  the  acres  by  the  parties,  pursuant  to 
the  right  of  election  given,  followed  up  by  pos- 
session, is  good  as  a  partition  by  parol.  Ot  of 
Brtore^  1886,  Oorbin  «.  Jackson,  14  Wend.,  619 ; 
and  see  Jackson  «.  Livingston,  7  Id.^  186. 

214.  Quanti.^  of  ^ater.  When  the  ques- 
tion arises  whether,  by  a  grant  of  a  sufficient 
quantity  of  water  to  propel  a  particular  kind 
of  ma<^inery,  the  terms  employed  are  used 
merely  to  indicate  the  quantity  of  water  in- 
tended to  be  granted,  or  to  restrict  the  use  of 
the  water  to  the  machinery  specified,  the 
former  construction  is  to  be  favored,  when  the 
language  of  the  grant  will  admit  of  such  con- 
struction. This  construction  is  more  beneficial 
to  the  grantee,  without  being  more  onerous  to 
the  grantor;  and  it  is  supported  by  public 
policy.  The  interests  of  the  community  will 
generally  be  best  promoted  by  allowing  an  un- 
restricted application  of  the  power.  [18  Pick., 
268.]     Ot.  of  Appeals,  1850,  Cromwell  v.  Sel- 


den,  8  K  Y.  (8  G<meU\  268 ;  followed,  1864, 
Oknsted  «.  Loomis,  9  N.  F.  (6  8M.\  428. 

215.  This  principle  applied  in  favor  of  the 
grantor,  in  construing  a  reem^aiion  iit  water- 
power.    Ih. 

216.  A  aberiff 'a  deed  to  a  purchaser  under 
an  execution,  describing  the  premises  sold,  as 
^^  all  the  lands  and  tenements  of  the  defend- 
ants, situate,  lying,  and  being  in  the  Harden- 
bergh  patent,**  is  void  for  want  of  a  sufficient 
description  of  the  premises.  Sviprefms  Ct,^ 
1816,  Jackson  «.  Bosevelt,  18  Johm.,  97; 
S.  P.,  Ct  of  Errors  1816,  Jackson  «.  Delancey, 
18  Id.,  687. 

217.  A  sheriff's  deed,  reciting  that  he  ex- 
posed to  sale  a  tract  described,  supposed  to 
contain  400  acres,  "  whereof  about  100  acres 
were  struck  off,"  &c. ;  and  then  proceeding 
in  consideration  of  the  sum  bid,  to  ^^  grant  the 
before-mentioned  premises  to  the  said  J.  N., 
his  heirs  and  assigns  forever," — Held,  void  for 
uncertainty.  Ct.  of  Appeals,  1868,  Peck  e. 
Mallams,  10  If.  Y.  (6  Seld.),  609. 

2ia  In  the  case  of  an  amblgiiity  in  a 
sheriff's  deed,  proof  of  the  intent  of  the 
sheriff,  as  to  the  premises  to  be  conveyed  by 
his  sale,  is  incompetent.  If  the  deed,  in  the 
description,  follows  the  advertisemoit  and  cer- 
tificate of  sale,  it  cannot  be  amended  or  re- 
formed. Effect  must  be  given,  so  £&r  as  prao> 
ticable,  to  every  part  of  the  descniption ;  and 
if  the  description  applied  equally  well  to  two 
separate  parcels  of  land,  the  deed  would  be 
void  for  uncertainty.  The  statute  requires  a 
particular  description  of  the  premises  sold. 
Public  policy  requires  distinct  notice.  The 
judgment-debtor,  and  his  creditors  and  mort- 
gagees, are  entitled  to  be  able  to  determine, 
without  resort  to  extrinsic  evidence,  what 
premises  have  been  sold.  Supreme  Ct.,  1861, 
Mason  v.  White,  11  Barh.,  178. 

219.  An  administrator's  deed  described 
the  premises  by  metes  and  bounds,  which 
might  form  three  sides  of  a  parallelogram,  but 
could  inclose  no  land  whatever,  but  comple- 
ting the  parallelogram  by  a  straight  line,  satis- 
fied the  quantity  of  land  called  for,  and  the 
description  also  identified  the  premises  by  the 
name  of  the  former  owner.  Meld,  that  the 
description  was  sufficient.  Ot.  of  AppeaU, 
1868,  Laub  «.  Buckmiller,  VI K  Y.  (8  8mitk\ 
620. 

220.  The  meaning  of  a  desor^stlon  of 
^'  150  acres  of  land,  lying  and  being  in  town- 
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riiip  Ko.  1,  weet  of  6.  river  (southeast  corner 
of  aaid  towD,  beginning  two  miles  north  of  0., 
and  bounding'  on  said  river),  to  be  in  common 
and  nndivided,'*— discnssed.  Jackson  «.  Van 
Antwerp,  8  Oow.^  278. 

221.  Tbat  If  tbe  daMrlption  is  lUagiblep 
the  deed  would  bo  inoperative.  Jackson  «. 
BaD9om,  18  Johfu.^  107. 

222.  niat  a  conveyance  of  "all  my  ea- 
tiita^"i8  sufficiently  certain.  Jackson  «.  De- 
lucex,  4  Ckno^  427. 

EL  Appurtenances. 

223.  ^OThat  paaees.  Upon  a  conveyance  of 
liad,  whatever  is  in  use  for  it,  as  an  incident 
or  sppnrtennnce,  passes  with  it  The  law 
giTss  such  a  oonstmotion  to  the  conveyance, 
in  Tiew  of  what  is  Uins  used  for  the  land  as 
10  incident  or  appurtenance,  that  the  latter  is 
indnded  in  it.  "Whether  a  right  of  way  or 
other  easement  is  embraced  in  a  deed,  is  al- 
ways a  question  of  oonstmction  of  the  deed, 
bsTing  reference  to  its  terms  and  the  practical 
iDddents  belong  ng  to  the  grantor  of  the  land 
at  the  time  of  the  conveyance.  [4  Kent,  467 ; 
1  8amD.<,  492 ;  B  N.  H.,  190;  40  £ng.  L.  & 
£9^,418.]  Ot.  qf  Appeals^  1858,  Hnttemeier 
c.  Albio,  18  jV:  T:  (4  ^t^),  48;  and  see  Ta- 
bor e.  Bradley^  J<d.,  109. 

221  A  grant  of  lands  by  metes  and  bounds, 
together  with  all  ways,  passages,  paths,  ease- 
BMDts,  Ac,  will  not  pass  a  different  parcel  of 
land,  held  by  a  distinct  title,  and  not  within 
the  bonndaries  in  the  deed,  though  used  as  a 
way.  JSupreme  Ot.^  1800,  Jackson  e.  Striker, 
IJifkn*.  GoB.^  284;  S.  P.,  1818,  Jackson  «. 
Hathawaj,  15  JohnB.^  447. 

225.  The  fee  of  one  piece  of  land  cannot 
pass,  as  appurtenant,  by  the  conveyance  of 
another.  JST.  T.  Superior  Ot.^  1849,  Lawrence 
e.  Delano,  B  Sandf.,  883. 

226u  On  tlie  sale  of  a  dam,  the  right  to 
overflow  the  grantor's  adjoining  lands,  as 
tlifiretofore  accustomed  by  the  grantor,  and 
aeoeesary  for  tlie  profitable  enjoyment  of  the 
miU  on  the  premises  granted,  passes  by  the 
conveyance  as  necessarily  appurtenant.  Su- 
prssM  Ct^  1880,  Oakley  v.  Stanley,  5  Wefnd.^ 
6M ;  and  see  Burr  «.  Mills,  21  Id.,  290. 

227.  By  ilie  grant  of  a  mill,  or  the  grant  of 
land  with  the  mill  thereon,  the  waters,  flood- 
gates, and  the  like,  which  are  of  necessary 
use  to  the  mill,  pass  as  incidents  to  the  prin- 
cipal subject  of  the  grant     [Touch.,  89;  4 


Kent  Com.,  467.]    Ohaneery,  1888,  Le  Roy  e. 
Piatt,  4  Paige,  77. 

22&  Right  to  overflow.  A  conveyance 
by  metes  and  bounds,  without  any  mention  of 
a  mill,  dam,  or  water  privilege  of  any  kind,  of 
a  tract  of  land,  upon  which  the  grantee  had 
previously  constructed  a  mill  and  a  dam,  which 
flowed  other  land  of  tlye  grantor,  there  being 
no  evidence  that  the  grantor  had  notice  of 
the  existence  of  the  mill  or  dam  when  the 
deed  was  executed,  does  not  convey  the  right 
of  flooding  the  land  of  the  grantor.  If  it  be 
claimed  that  other  privileges  than  the  de- 
scribed premises  were  intended  to  be  con- 
veyed, the  burden  is  on  the  grantee  to  show 
circumstances  authorizing  such  interpretation. 
So  held,  on  a  review  of  similar  cases.  Gt.  of 
AppedU,  1858,  Tabor  e.  Bradley,  18  K,  F.  (4 
amii^k),  109. 

229.  Upon  a  partition  between  the  owners 
of  three  lots  and  an  alley,  in  the  city  of  New 
York,  the  lots  all  fronting  on  public  streets 
and  abutting  upon  the  alley,  which  was  then, 
and  for  years  had  been,  used  as  a  means  of 
access  to  the  rear  of  the  lots,  deeds  were  ex- 
ecuted, and  two  of  the  deeds  referred  to  the 
alley  as  a  boundary,  one  lot  being  bounded  by 
one  side,  and  another  by  the  other  side; — 
Held,  that  all  the  deeds  conveyed,  and  were 
subject  to,  an  easement  in  the  alley  for  the 
grantees  of  the  respecdve  lots  as  appurtenant 
thereto.  The  several  deeds  should  be  con- 
strued together,  and  so  taken,  they  show  an 
intention  to  continue  the  alley.  Ct,  of  Appeals, 
1868,  Hnttemeier  «.  Albro,  18  ^.F.  (4Smith)j 
48;  affirming  8.  0.,  2  Boiw.,  546. 

2.  Of  the  Eetate  granted. 

230.  Umitation.  The  grantor  gave,  grant- 
ed, enfeoffed,  and  confirmed  to  his  daughter 
H.,  and  B.,  her  husband,  to  the  use  of  H.  for 
life,  with  a  power  to  her  to  sell  in  fee,  and,  in 
case  she  should  not  sell,  then  to  B.,  for  life, 
with  remainder  to  the  heirs  of  the  body  of 
H.,  and  his,  her,  or  their  heirs  and  assigns 
forever,  equally  to  be  divided ; — Held,  that  H. 
took  an  estate  for  life,  with  a  vested  remain- 
der in  tail.  In  consequence  of  the  interven- 
tion of  a  freehold  estate  before  the  limitation 
to  her  heirs,  the  subsequent  limitation  is  not 
immediately  executed  in  her.  [Fearne,  26; 
Walk,  on  Desc,  167 ;  Harg.  Law  Tracts,  575; 
1  Co.,  104;  Oo.  Lit.,  22,  6819,  879,  877.] 
Considering  the  age  and  sanction  of  the  rule 
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in  Shelley's  Oaae,  the  declftration  of  the  intent 
to  change  the  word  ^^  heirs^'  into  a  word  of 
pnrohase,  oa^^t  to  be  nneqoiyooal  before  the 
rale  can  oeaee  to  apply.  [Hob.,  88.]  Supreme 
Ct.,  1801,  Brant  «.  Qelston,  2  Jehnx.  Oae.^ 
884. 

231.  If  a  t$aaat  for  life  leasee  or  oonveys, 
witbont  words  of  limitation,  his  whole  eetate 
passes.  Supreme  Ct^  1836,  Jackson  e.  Van 
Hoesen,  4  Otm,^  825. 

232.  The  couTeyaaoe  of  the  fee,  by  a  tenant 
by  the  curtesy,  carries  only  his  estate^  and 
does  not  raise  a  presumption  that  he  had  the 
fee  at  the  time.  Supreme  Ot,^  1829,  Jackson 
e.  Mancins,  2  Wend,^  857. 

233.  AgrantinfeebjhiuibaiMlandwife^ 
of  the  wife's  land,  not  being  acknowledged  by 
her,  passes  only  the  husband's  estate  for  life. 
Supreme  Ot,j  1818,  Jackson  e.  Sears,  10  Johne^ 
485. 

234.  A  deed,  ezeonted  by  husband  and  wife, 
described  them  as  parties  of  the  first  part,  and 
stated  that  he,  by  and  with  the  voluntary 
consent  of  the  wife,  in  consideration  of,  ^., 
paid  to  him,  granted  the  premises  in  fee,  and 
also  all  the  estate  of  both,  to  have  and  to  hold, 
Ac.,  forever;  ^^and  that  both,  for  themselves, 
Ac.,  do  grant,  and  grant  to  and  with  him,  his 
heirs  and  assigns,  that  he  may  at  all  times, 
Ac.,  and  forever  hereafter,  peaceably,  ^., 
have,  te.,  and  enjoy  the  said  premises,  &c., 
without  any  let,  suit,  dtc.,  of  them,  or  any 
other  person  claiming  under  them,  or  either 
of  them \" — HMy  to  be  a  sufficient  grant  of 
the  wife's  estate  in  fee.  Ct  ofEmm^  1848, 
OonsUntine  «.  Van  Winkle,*  6  HiU,  177. 

235.  Habendmn.  A  deed  to  A.,  B.,  and  0., 
recited  that  it  was  intended  to  carry  into  effect 
the  provisions  of  a  will,  which  were  set  forth, 
and  which  gave  A.  an  estate  during  widow- 
hood, and  B.  and  0.,  the  remainder ;  habere 
dum^  to  have,  d^.,  in  the  manner  provided  by 
the  will ; — Held^  not  inconsistent.  The  Ao^tfn- 
dum  may  enlarge  and  ez  plain  the  preceding 
parts.  [8  Cruise,  480 ;  4  Id.,  488 ;  6  Id.,  tit 
Devise,  ch.  8,  §  27.]  Supreme  Ot,^  1829,  Jack- 
son  V.  Ireland,  8  Wend.^  99. 

236w  A  grant  of  an  estate  or  easement  ^^  for- 
ever," is  not  to  be  restrained  by  a  covenant  for 
quiet  enjoyment  in  a  subsequent  part  of  the 
instrument,  assuring  such  enjoyment  so  long 


*  See  a  further  decision,  reaffirming  thb,  in  8. 0., 

10  a;  r.  (6  S€U.\  422.* 


as  the  grantor  may  want  the  use  of  it  for  a 

particular  purpose  and  no  longer.  Supreme 
Ot^  1858,  Jewett  e.  Jewett,  16  jBbrft.,  160. 

287.  Thus  a  deed  of  a  water-oonrso,  and  a 
right  to  convey  the  water  through  it  to  a  mill^ 
contained  a  covenant  for  quiet  enjoyment 
^^  forever,  or  so  long  as  he  may  want  the  use 
of  the  water  for  machinery,  and  no  longer ;" — 
EM^  that  it  was  a  grant  of  a  freehold  eatnte 
of  inheritance,  and  that  the  granting  pert 
could  not  be  restrained  by  the  stipulation.   lb. 

238.  All  grantor'a  estate  paaaee.  Every 
grant  passes  all  the  estate  of  the  grantor,  unless 
a  different  intent  appears.    1  Bee,  StoL,  748,  §  1. 

239.  No  mora  than  grantor'e  tJHapaw, 

A  deed  cannot  convey  any  greater  titie  than 
the  grantor  has.  [1  Oomat,  24S.]  Ot.  ef  Ap^ 
peaU,  1858,  Sage  e.  Oartwright,  9  JT.  Y.  (5 
Seld.),  49 ;  8.  P.,  deohured  by  1  Bee.  SUU.,  789, 
§148. 

240.  Treea  A  conveyance  of  the  fte  doee 
not  pass  growing  trees  prerionsly  sold.  [1^ 
Cow.,  89.}  /S^Mw  (;^.,  1847,  Warren  «.  Ice- 
land, 2  Barb.^  618. 

2#1.  An  unsealed  agreement  of  aneh  a 
nature  that,  had  it  been  under  seal,  it  would 
have  been  a  covenant  running  with  the  land, 
is,  in  equity,  regarded  as  passing  by  a  deed  of 
the  land,  for  the  purpose  of  being  enforced. 
Supreme  Ot.^  Sp.  2!,  1850,  Murray  «.  Jayne,  8 
Barb.,  612. 

242.  Roaeivatiou.  If,  in  a  conveyance  of 
land,  a  right  to  flow  it,  by  the  erection  of  mills 
on  a<^acent  land,  is  reserved,  the  reservation 
is  an  incorporeal  hereditament,  and  will  not 
pass  by  a  conveyance  of  the  a^acent  land, 
as  appurtenant  thereto,  but  only  by  ezpreea 
grant  [4  Johns.,  88;  6  Cow.,  680.]  Supreme 
Gt,,  1828,  Russell  v.  Scott,  9  Cow.,  279. 

243.  Prooeeds  of  sale  under  power. 
Where  land  descends  to  several  heirs,  subject 
to  a  mere  power  in  trust  to  sell,  and  pay  the 
proceeds  to  the  heirs,  one  of  the  heirs  may 
convey  his  interest  by  the  usual  and  ordinary 
deed  of  conveyance,  purporting  to  convey  his 
interest  in  the  landL  Such  deed  may  be 
deemed  an  election  to  take  the  estate  in  land, 
and  transmits  his  interest  to  the  grantee,  and 
on  a  subsequent  execution  of  the  power,  the 
grantee  is  entitied  to  share  in  the  distribution 
of  the  prooeeds,  accordingly.  Supreme  Cft, 
1851,  Reed  e.  Underbill,  12  Barb^  118. 

244.  The  deed  of  an  lieir  of  all  her  share, 
Ac,y  of  all  the  real  estate  whereof  her  anoss* 
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tor  died  adzed,  together  with  appnrtenanoes, 
rents,  issaes,  and  profits,  is  snfficientiy  broad 
to  comprehend  rents,  reserved  on  perpetual 
lessee.  Sach  rents  are  real  estate;  and  the 
word  ^^  seized"  does  not  confine  the  descrip- 
tion to  tangible  property.  Suprmne  Ot.^  1868, 
Hunter  «.  Hunter,  17  -&r5.,  25. 

245u  A  d^ed  to  tmsteea  of  a  villa^  in 
trust,  to  hold  the  land  for  the  use  of  the  in- 
habitants as  a  public  square,  and  forever  to 
permit  a  church  to  erect  thereon  an  edifice  for 
divine  service,  vests  the  title  in  the  trustees  of 
the  village,  and  confers  a  mere  easement  upon 
the  religions  corporation.  [8  Yt,  279.]  Stp- 
frme  Ot^  1862,  Still  «.  Trustees  of  Lansing- 
burgh,  16  Bofrl^  107. 

M6L  In  snch  case,  a  deed  by  the  trustees  to 
the  church  of  the  ground  on  which  the  build- 
mg  was  erected, — Eeld^  void,  as  a  violation  of 
the-tmst,  and  as  executed  without  the  consent 
of  the  freeholders,  as  required  by  the  village 
charter.     lb.       4 

917.  Ooofpoaration.  That,  with  the  ezoep- 
tios  of  lands  for  buildings,  &c.,  a  conveyance 
of  land  to  a  railroad  company,  creates  merely 
an  easement  Aikin  «.  Albany,  Vermont  h 
Osnada  B.  R.  Co.,  26  Bwrh^  289. 

24a  Retoaae  cUstiiigalalied.  A  convey- 
aoee  of  a  lot,  and  of  all  the  estate,  right,  title, 
and  daim  of  the  grantor,  with  an  unqualified 
Aoften^m,  and  with  a  covenant  of  warranty 
igtinst  the  grantor  and  all  persons  claiming 
nnder  him, — is  not  a  mere  release  of  the  exist- 
ing title  of  the  grantor,  but  a  conveyance  of 
the  lot.  Supreme  Ot.^  8p,  7*.,  1867,  Dennison 
f.  By,  1  jBarft.,  610. 

249.  'VThaz&ga  A  municipal  Oorporation 
granted  land  under  water  to  A.  and  his  heirs, 
reserving  therefrom  so  much  of  it  as  lay  in 
front  of  a  street,  he  covenanting  to  build  and 
maintun  a  wharf,  ^.,  on  the  part  reserved, 
and  the  grantors  covenanting  that  he,  his  heirs, 
and  assigns,  performing,  &c.,  might  freely  have 
to  their  own  use  the  wharfage,  &c. ; — Held^ 
that  the  fee,  and  the  property  in  the  bulkhead 
and  wharf,  as  part  of  the  land,  was  in  the  Oor- 
poration ;  but  that  the  right  to  the  wharfage 
was  real  property,  an  incorporeal  heredita- 
ment, and  that  the  part  of  the  deed  relating 
to  it  was  to  be  considered  as  a  grant,  not  a 
mere  covenant.  N,  T,  Superior  Ct,^  1849, 
Boreel  e.  Mayor,  dm.,  of  K.  T.,  2  Somdf., 
662. 

290.  Onnt  for  a  pabllG    aqoara     The 


owner  of  city  lots,  conveyed  certain  of  them 
for  a  nominal  pecuniary  consideration  to  H. 
&  L.,  vesting  in  them  the  legal  estate,  to  hold 
in  trust,  to  allow  the  grantor,  his  heirs,  and 
assigns,  to  enjoy  the  premises  until  the  same 
should  be  opened  as  a  public  square,  and  that 
after  the  grantees  elected  to  open  the  same  as 
a  public  square,  they  should  be  appropriated 
forever  to  that  use;  but  with  a  provision  that 
the  estate  granted  should  cease,  if  within  a 
certain  time  they  were  not  so  opened  and 
appropriated. 

HMy  that  this  did  not  amount  to  a  dedioa< 
tion,  nor  impose  any  duty  upon  the  grantees 
to  open  the  square,  nor  was  the  limitation  a 
power,  snch  that  it  could  not  be  delegated. 
Hence  it  was  competent  for  them  to  convey 
to  the  Oorporation  of  the  city,  as  for  a  public 
square,  and  for  the  Oorporation  to  open  it 
Ot.  of  Appeal^  1868,  Mayor,  &o.,  of  N.  Y.  «. 
Stuyvesant,  17  K  T.  (8  Bmith),  84. 

251.  Grant  by  lessor.  Tlie  grantor,  after 
leasing  to  A.  the  right  to  overflow  a  portion 
of  his  land,  sold  and  conveyed  the  whole  land 
to  B.,  excepting  and  ];eserving  the  right  to 
flow  the  land,  as  the  same  was  granted  by 
him  to  A. 

Held^  that  the  right  to  the  rents  under  the 
lease  passed  by  this  conveyance  to  the  grantee. 
The  qualifying  clause  is  not  good  as  an  ezcep- 
tion  of  the  right,  because  the  grantor  did  not 
own  the  right ;  nor  is  it  good  as  a  reservation^ 
for  it  does  not  issue  out  of  the  thing  granted, 
and  moreover  it  would  be  a  reservation  to  a 
stranger.  Supreme  OU^  Oireuit^  1868,  Pollock 
f>.  Oronise,  12  Mow.  iV.,  863. 

252.  Moiety.  Where  one  seiaed  of  three 
undivided  fourths,  conveys  one  equal  moiety 
of  the  farm,  by  metes  and  bounds,  "  together 
with  all  the  estate,  right,  titie,  &o.,  which  he 
hath  to  the  above-described  premises," — these 
general  words  are  not  to  be  construed  as  ex- 
tending the  grant  beyond  the  one  moiety  of 
the  premises,  but  are  to  be  restrained  to  the 
particular  occasion.  [Ld.  Baym.,  668 ;  Hob., 
74;  Dyer,  240.]  Supreme  Ct,  1819,  Jackson 
«.  Stevens,  16  Johne.^  110. 

253.  Mere  naked  poiMltaUi^.  E.  devised 
land  to  his  son  J.  in  fee,  with  a  limitation  over 
in  fee  to  his  son  M.  in  case  J.  shonld  die  be- 
fore him  without  issue,  and  made  both  hia 
executors.  They,  fa  executors,  assigned  the 
mortgage  under  which  the  testator  had  held^ 
and  by  the  assignment,  for  themselvee  and 
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As  to  what  is  the  Sal^ect  of  conyeyaaoe, 
see,  also,  Assignmbvt. 

8.  Apt  Ward$  of  Oon/oeyance, 

256.  A  deed  withoat  worda  of  laberit- 
anoe  oonveys  only  a  life-estate.  Suprema  Ct.^ 
1808,  Jackson  v.  Myers,  8  Johru,^  ^^\  (Xof 
Errors^  1822,  Jackson  v.  Davenport,  20  Id.y 
587;  affirming  S.  0.,  18  Id.,  295. 

257.  In  a  deed  beforeithe  Revised  Statutes, 
words  of  inheritance  are  necessary  to  convey 
an  estate  in  fee.  [Oo.  Litt,  9, 278 ;  4  Kent,  5.] 
Supreme  Ct,^  1848,  Tonng  «.  Marshall,  H%U  S 
D,  Supp,,  98. 

258.  An  amrignment  of  a  mere  equitable 
title, — 0.  ^.,  the  right  to  receive  a  patent  for 
land  from  the  State, — ^is  not  to  be  tested  by 
the  strict  rules  of  a  conveyance  at  common 
law.  Such  an  assignment  will  pass  the  equi- 
table fee,  without  words  of  inheritance.  Ot  qf 
Errorsy  1812,  Fisher  «.  Fields,  lOJohm.,  495. 

259.  That  mere  words  of  bargain  and 
sale,  in  a  deed,  pass  an  estate  for  the  life  of 
the  grantee,  except  that  if  the  grantor  has 
only  an  estate  for  his  own  life,  the  grantee 
will  take  <hat  Jackson  «.  Van  Hoesen,  4 
(749t0.,  825. 

260.  A  deed  granted,  bargained,  sold,  re- 
leased, and  conveyed  to  H.  and  R.,  and  to  their 
heirs  and  assigns  forever,  the  premises,  to  have 
and  to  hold,  unto  them,  their  heirs  and  assigns, 
to  their  own  proper  use  forever.  HM^  that 
these  expressions  (prior  to  the  Revised  Stat- 
utes) were  effectual  to  vest  the  whole  legal 
estate  in  the  grantees,  whatever  might  be  the 
form  of  equitable  interest  created  by  the  sub- 
sequent trust-provisions  of  the  deed.  [1  Sngd. 
on  Pow.,  158 ;  1  Hill  on  T.,  251.]  Ct,  of  Ap- 
peaUy  1858,  Mayor,  Ac.,  of  N.  Y. «.  Stuyvesant, 
17  N,  F.  (8  Bm,ith\  84. 

261.  Conveyanoe  of  poaaeasloii.  A  deed 
by  one  who  supposes  he  owns  the  fee,  purport- 
ing to  convey  to  A.,  his  heirs  and  assigns,  all 
the  right  of  the  grantor  to  the  possession  and 
improvements  of  a  farm,  covenanting  that  he 
is  lawfully  possessed  of  the  premises,  as  the 
same  are  truly  granted,  followed  by  possession 
under  it  for  many  years,  shows  an  intent  to 
pass  the  fee,  and  has  that  effect.  Supreme  Ct,j 
1827,  Jackson  v.  Waltermire,  7  Caw,,  858. 

262.  The  term  "  heirs,*'  or  words  of  inherit- 
ance, are  not  necessary  to  convey  a  fee.  1  iZ«. 
Stat.,  748,  %  1. 

263.  Partition.    A  deed  purporting  to  be 


their  heirs  they  released  and  conveyed  to  W., 
his  heirs  and  assigns,  all  their  right,  title,  and 
interest  in  the  land.  Seld,  that  the  mere  na- 
ked possibility  which  was  devised  to  M.  was 
not  transferred  or  bound  in  equity  by  the  deed, 
nor  did  the  release  and  conveyance  amount  to 
an  agreement  to  convey  such  estate  afterwards 
acquired.  Gt  of  Errors,  1846,  Edwards  «. 
Yarick,  5  Den,,  664;  reversing  S.  0.,  11  Paige, 
289;  ffoffm.,2S2. 

254.  Power  to  strangeiB.  K,  a  soldier, 
gave  B.  a  deed  of  his  bounty-lands,  without 
words  of  inheritance,  but  with  a  power  to  0. 
and  D.,  or  either  of  them,  if  it  should  there^ 
after  be  deemed  necessary,  to  convey  the  land 
to  B.,  his  heirs  and  assigns  forever.  Subse- 
quentiy  the  patent  for  the  lands  was  isdued  to 
"EL,  and  he  conveyed  in  fee  to  £.,  who  pur- 
diased  in  good  faith,  and  without  notice  of 
the  power. 

MM,  by  the  Supreme  Court,  that  the  power 
being  to  strangers  who  had  no  interest  in  the 
land,  it  was  naked  and  revocable,  and  that  it 
was  revoked  by  the  deed  to  £.  1820,  Jackson 
9.  Davenport,  18  Johns,,  295. 

Meld,  by  the  Oourt  of  Errors,  that  independ- 
ently of  Uiat  point,  the  reversionary  estate  in 
fee  continued  in  E.,  and  the  conveyanoe  by 
him  to  a  1>ona^flde  purchaser  was  not  over- 
reached by  a  subsequent  attempt  to  execute 
the  power.    1822,  S.  0.,  20  Johns,,  587. 

255.  A  religloiis  oorporatiLoD,  without 
having  authority  to  sell  their  land  under  the 
statute,  executed  a  deed  of  a  burial-lot,  by 
which  they  sold,  conveyed,  and  confirmed  it, 
^^  unto  the  party  of  the  second  part,  his  heirs 
and  assigns  forever,  to  be  used  for  a  place  of 
burial  only." 

Meld,  that  the  proper  construction  of  the 
instrument  was,  that  it  was  only  a  grant  of 
the  use  of  the  lot  as  a  place  of  burial,  in  sub- 
ordination to  the  right  of  the  corporation  in 
the  soil  or  freehold;  and  that  the  trustees  had 
a  right,  upon  complying  with  the  provisions 
of  the  statute,  to  sell  the  property  and  remove 
the  remains  of  the  dead,  if  the  court  should 
deem  it  proper  in  the  exercise  of  its  judgment 
to  authorize  them  to  do  so.  Supreme  Ct.,  Sp. 
T.,  1858,  Matter  of  the  Reformed  Presbyterian 
Church  of  N.  Y.,  7  Mow.  Pr,,  476. 

As  to  what  is  an  Absolute  oonveyance,  as 
distinguished  from  a  mortgage,  see  Mobtgaqb. 

As  to  all  matters  peculiar  to  Remaindera, 
Ttiiat^  and  Powers,  see  those  tides. 
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A  mere  ptJctiiiorL-de^Seldy  equally  availa- 
ble as  an  original  conveyance.  Jackson  «.  Tib- 
bita,  9  Caw.^  241. 

261  By  a  qottoUdmpdead,  no  title  not  in 
€8te  will  pass ;  though  a  deed  with  warranty 
will  vest  a  snbseqaently-acqnired  title  by  es- 
toppel [14  Johns.,  194.]  Supreme  CL^  1828, 
Jackson  o.  Winslow,  9  Ooto,^  18 ;  bat  see  Sweet 
V.  Green,  1  Faige^  478. 

2€&.  A  grant  of  "  all  my  lands  and  tene- 
mental wherever  sitoate,'^  is  sufficient  to  con- 
vey any  freehold  interest  of  the  grantor  in  any 
real  property,  and  will  pass  a  contingent  re- 
mainder. By  the  term  ^^land,^'  a  reversion  or 
remiinder  will  pass  [1  Atk.  on  Oonv.,  2],  and 
a  fatoxe  estate  dependent  on  a  precedent  es- 
tate, is  a  remainder,  by  the  statute.  [1  Rev. 
Stat,  728,  §  11.]  The  word  "  tenements"  em- 
braces not  only  what  may  be  inherited,  but 
whatever  may  be  holden  in  tenure.  [Tonchst., 
91.]  Chancery^  1848,  Pond  «.  Bergh,  10  Paige^ 
140. 

26&  XrfUKL  In  order  to  pass  title  to  land, 
the  word  ^Mand,"  or  something  equivalent, 
should  be  used.  A  grant  of  a  *'*'  stream  and 
pond  of  water,  and  saw-mill  thereunto  belong- 
ing," does  not  convey  to  the  grantee  the  land 
covered  by  the  waters  of  the  stream  and  pond. 
Supreme  Ct,  1856,  Nostrand  «.  Durland,  21 
Barb^  478. 

4.  Oonditiane. 

267.  "What  ara  Oonditions  are  not  fa- 
vored by  the  law,  and  hence  they  must  be 
clearly  expressed.  There  must  be  some  words 
which,  ex  vi  termini^  import  that  the  vesting 
or  continuing  of  the  estate  is  to  depend  upon 
condition.  Where  the  grantor  owned  two 
milk,  and  by  separate  deeds  conveyed  each  to 
one  of  his  sons,  with  a  clause  in  each  d'^ed, 
*' excepting  and  prohibiting"  the  right  of  using 
the  waters  for  certain  businesBes, — Eeld^  that 
these  created  no  conditions.  Nor  do  such 
words  raise  an  implication  of  a  covenant.  A 
covenant  cannot  be  implied  in  favor  of  a  per- 
son not  a  party  to  the  deed.  Ot,  of  Appeals^ 
1864,  Oraig  «.  Wells,  11  K  T.  (1  Kern.),  816. 

260,  A  proviso  in  a  deed  to  this  effect, — the 
grantee  allowing  all  persons  to  pass,  &c., — is 
strictly  a  condition,  and  not  a  covenant.  Su- 
preme Ot.,  1880,  Parsons  o.  Miller,  16  Wend,, 
561. 

269.  There  are  no  technical  words  by  which 
to  distinguish  between  conditions  precedent 


and  subsequent.  Whether  a  condition  be  one 
or  the  other,  is  matter  of  construction,  and 
depends  upon  the  intention  of  the  party  ere* 
ating  the  estate.  [4  Kent,  124 ;  IT.  R.,  646 ; 
2  Bos.  &  P.,  296 ;  8  Pet.,  846.]  Ot,  of  Ap- 
peale,  1864,  NicoU  v.  K  Y.  &  Erie  R.  R.  Co., 
12  y.  Y.  (2  Kem.\  121 ;  aff'g  12  Barb.,  460. 
Underbill  9.  Saratoga,  &c.,  K  R.,  20  Id.,  466. 

270.  Grant  to  railroad  oompany.  A  con- 
dition in  a  conveyance  of  land  to  a  railroad 
corporation,  that  they  should  construct  the 
road  on  such  lands  within  a  limited  time,  is  a 
condition  subsequent,  and  the  title  vests  in  the 
corporation  immediatdy  on  the  execution  and 
delivery  of  the  deed.  The  right  to  enter  and 
construct  the  road  implies  ownership.    Ih, 

271.  Breaoh.  A  mere  failure  to  perform  a 
condition  subsequent  does  not  divest  the  title. 
There  must  be  an  entry,  or  what  is  made 
equivalent  thereto  by  the  statute,  by  the 
grantor  or  his  heirs,  for  a  breach  of  the  con- 
dition, to  forfeit  the  estate.  This  right  of 
entry  is  not  a  reversion  of  an  estate  in  land, 
and  it  will  not  pass  by  assignment,  or  by  a 
conveyance  of  the  premises,  executed  before 
the  breach.    Jb. 

272.  It  seeme,  that  oonditions  snbeeqoent 
can  only  be  reserved  for  the  benefit  of  the 
grantor  and  his  heirs,  and  that  no  other  per- 
son can  take  advantage  of  a  breach.    lb. 

273.  Perpetual  rent.  A  condition  annexed 
to  a  conveyance  in  fee,  that  the  grantee,  his 
heirs  and  assigns,  shall  pay  an  annual  rent  to 
the  grantor  and  his  heirs,  and  that  the  grantor 
and  his  heirs  may  re-enter  upon  default,  is 
valid.  [2  BL,  164 ;  2  Oruise  Dig.,  ch.  1,  S 1 ; 
4  Kent,  128.]  Ot.  qf  Appeak,  1869,  Van 
Rensseker  «.  Ball,  19  N.  Y.  (6  SmiHi),  100 ; 
affirming  8.  0.,  27  Barb.,  104. 

274.  Grant  anl^eot  to  moxtgage.  Where 
a  simple  recital  that  the  premises  were  subject 
to  a  mortgage  was  followed  by  the  usual 
covenant  against  all  incumbrances,— Aid, 
that  the  premises  were  not  conveyed  subject 
to  the  payment  of  the  mortgage,  thus  making 
it  a  condition  of  the  conveyance  and  a  part  of 
the  agreement.  Supreme  Ot.,  Ohembere,  1861, 
Minor  o.  Terry,  6  How.  Pr.,  208.  But  compare 
Stephens  9.  Baird,  9  Oovo.,  274. 

275.  One  who  accepts  a  deed  of  land,  the 
terms  of  which  require  him  to  pay  a  mort- 
gage, subject  to  which  the  land  is  conveyed, 
is  liable  to  pay  the  mprtgage  when  due.  It  is 
not  a  mere  agreement  of  indemnity,  but  an 
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«xpreai  promise.  A.  F.  Ohan.  Ot,^  1844,  Raw- 
son  9.  Copland,  2  Sand/,  Cfh.,  251. 

5.  Easo^tioM. 

276.  "What  ctf a  An  exception  is  a  part  of 
the  thing  granted ;  bat  a  reeeryation  is  some- 
thing issuing  oat  of  the  thing  granted,  bat  not 
«  part  of  it  Supreme  Ct.,  8p,  7*.,  1847,  Cun- 
ningham «.  Knight,  1  JBarh.^  899 ;  Ot.  o/Ap- 
peaU,  1864,  Craig  f>.  Wells,  11  ilT.  F.  (1  Kern.), 
815;  and  see  Starr  •.  Child,  5  Dm,,  699. 

277.  It  is  essential  to  every  good  exception 
that  the  thing  excepted  shoald  be  a  part  of 
the  thing  granted.  In  a  grant  of  a  water- 
power,  a  restriction  upon  the  right  to  use  it 
for  certain  businesses,  to  the  exdnsion  of  oth- 
ers, cannot  be  good  as  an  exception.  Ot,  of 
Appeals,  1854,  Craig  «.  Wells,  11  IT.  F.  (1 
Eeim,),  815. 

278.  The  grantor  reserved  the  right  of  the 
stream  of  water,  and  the  grantee  covenanted 
not  to  erect  any  water-works  thereon,  ^^  but 
the  same  is  reserved  to  the  grantor."  Held, 
a  good  exception  of  the  land  and  water  for 
water-works.  Supreme  Ot,,  1829,  Provost  v. 
Calder,  2  Wend,,  517. 

879.  An  exception  of  land,  so  much  as  is 
necessary  for  a  mill,  though  void  as  an  excep- 
tion, is  good  as  a  reservation ;  bnt  it  is  inop- 
eratire  nntil  the  grantor  exercises  the  right 
reserved  and  builds  the  mill  and  dam.  The 
grantor  is  restricted  to  this  specific  use.  All 
other  rights  belong  to  the  grantee.  Supreme 
€t,,  1888,  Dygert «.  Matthews,  11  Wend,,  85. 

280.  One  owning  a  stream  and  only  one 
bank,  his  boundary  upon  the  other  side  being 
the  side  of  the  stream,  granted  to  the  owner 
of  the  other  bank,  the  land  under  water,  to 
the  middle  of  the  stream^  reeerwng  a  right  to 
bntt  a  dam  on  both  sides  of  the  stream,  and 
covenanting  that  the  grantee  should  have  the 
same  right,  with  a  provision  that  if  the  gran- 
tee built  such  dam,  the  grantor  might  use  it 
on  paying  such  proportion  as  should  be  ade- 
quate to  such  use. 

Held,  that  though  the  reservation  could 
have  no  effect  as  an  exception,  for  it  was  not 
a  part  of  the  thing  granted^  it  was  binding  as 
an  implied  covenant,  or  by  way  of  estoppel. 
Ct,  ofBrrore,  1829,  Case  «.  Haight,  8  Wei\d., 
682 ;  affirming  S.  C,  1  Faige,  447.  To  some- 
what similar  effect,  Supreme  Ct,,  1858,  is  Hoyt 
«.  Carter,  16  Barh.,  212. 

281.  'Words  of  reservation  may  be  good 


to  effectuate  an  exception.     Ct,  ofAppeaU^ 
1851,  Borst  0.  Empie,  5  H.  7,  (1  SM,),  88. 

282.  Two  deedfl.  A.  conveyed  to  B.  10 
acres ;  and  by  another  deed,  on  the  same  day, 
conveyed  to  him  110  acres,  excepting  a  parcel 
which  lay  partly  in  the  former  tract  and 
partly  in  fhe  latter.  Held,  that,  as  to  the 
part  which  lay  in  the  former  tract,  the  excep- 
tion  was  void.  The  two  deeds  cannot  be  con- 
strued together,  as  one,  for  they  relate  to  dis- 
tinct subject-matters.  Supreme  Ct,,  1846, 
Cornell  v.  Todd,  2  Den.,  180. 

283.  Interpretatlo|L  An  exception  is  to 
be  taken  most  favorably  for  the  grantee.  Su- 
preme Ct,,  1808,  Jackson  «.  Hudson,  8  Johne,, 
875.  To  the  same  effect,  1811  [citing  Co. 
lit.,  188 ;  9  East,  15],  is  Jackson  «.  Gardner, 
8  Id,,  894. 

284.  An  exception  of  '^all  places  which 
may  be  found  convenient  for  erecting  mills,'' 
applies  only  to  natural,  and  not  to  artificial, 
mill-seats,  such  as  would  require  the  water  to 
be  diverted  to  the  mill  at  great  expense.  Sv^ 
preme  Ct,,  1814^  Jackson  v.  Lawrence,  11 
Johns,,  191. 

285.  What  will  pass  by  words  in  a  grant, 
will  be  excepted  by  the  same  words  in  an  ex- 
ception. [Touohst.,  100;  1  Saund.,  826,  n.  6; 
6  Mees.  A;  W.,  197.]  Ct.  of  Appeals,  1847, 
French  9,  Carhart,  1  N.  F.  (1  Comst.),  96. 

6.  Beservations, 

288.  Wliat  ara  W.  and  his  wife  conveyed 
W.'s  land  in  fee,  reserving  to  themselves  the 
use  of  the  premises  for  their  natural  lives,  and 
subsequently  W.  died,  leaving  his  wife  sur- 
viving ;~^Held,  that  though  the  reservation 
was  inoperative  as  a  reservation,  it  was  good 
as  a  covenant  to  stand  seized  to  her  use.  [8 
Barn.  &  Aid.,  66 ;  7  Co.,  188 ;  2  8tr.,  984.] 
Supreme  Ct,,  1822,  Jackson  v.  Swart,  SO 
Johns,,  85. 

287.  A  reservation  must  be  of  some  new 
thing  out  of  that  which  has  been  granted.  A 
restriction  upon  the  business  for  which  a  mill 
shall  be  used, — Held,  not  good  as  a  reserva- 
tion. Ct,  of  Appeals,  1864,  Crug  «.  Wells,  11 
If.  T.  (1  Kwn,),  815. 

288b  Contingent.  A  grant  reserved  all 
streams  and  the  soil  under  them,  with  the 
right  to  erect  mills  and  mill-dams,  and  ftxrther 
excepted  and  reserved  the  land  which  might 
be  overflowed  in  consequence  of  the  dams; — 
Held,  that  the  reservation  was  inoperative 
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until  tiM  gnwtor  erected  mills  and  dams ;  and 
tliat^  cooflidered  as  an  exception,  it  wonld  be 
Toid  for  oneertainty.  £lvpr&me  Ct,^  1809, 
Tbompeoa  «.  Gregory,  4  Johns.,  81. 

289.  Jrottmplkwi.  If  a  man  oonrey  land 
which  is  corered  by  his  mill-pond,  without 
any  reservation,  he  loses  his  right  to  flow  it. 
There  is  no  room  for  an  implied  reservation. 
After  an  absolute  conveyance,  with  no  reser* 
vation^  the  grantor  cannot  retain  any  use  of 
the  premises.  Svpreme  Cft.y  1889,  Burr  v. 
Milk,  21  Wmid^  890. 

290l  BmmcvuUoa  to  strancer.  A  reserva- 
tion to  a  stranger  is  void.  A  person  who  is 
not  a  party  to  a  deed  cannot  take  any  thing 
by  it,  unless  it  be  by  way  of  remainder.  The 
grtntor  cannot  covenant  with  a  stranger  to  the 
deed.  [Garth.,  76 ;  8  Oo.,  69.]  Supreme  Ot, 
1812,  Hornbook  «.  Westbrook,  9  JoKm^  78. 

291.  QeneraL  Although  a  reservation  or 
sioeptiou  confined  by  its  terms  to  the  grantor, 
-^  '^  to  him,*^  or  ^^  to  him,  his  executors  and 
Magna,"  is  peraonal,  Mid  determines  by  his 
death;  a  reservation  not  thus  limited^-^-tfi  ^., 
a  proviso  **that  nothing  above  mentioned 
•hall  be  so  oonstnied  aa  to  iigure  the  privi- 
kges  heretofore  eigoyed,  with  regard  to  rais- 
ing water  for  my  saw^mill  where  it  now 
atands,  or  others,  if  erected  at  or  near  the 
nme  plaoe," — ^is  a  general  reservation,  and 
jMusee  to  the  heirs  and  assigns  of  the  grantor. 
Sufreau  Ot,  1889,  Burr  e.  Mills,^!  Wend^  890. 

292.  Jntefpreftattoii.  A  reservation  of  a 
mOl-fiite,  though  without  any  specific  descrip- 
tion of  the  quantity  reserved,  is  a  reservation 
of  80  much  of  the  land  as  may  be  reasonably 
neoeanary  for  erebting  and  working  a  mill, — 
0.  g^  two  acres, — and  the  grantor  may  enter 
And  locate  the  same  as  well  after  as  before  a 
mortgage  made  by  the  grantee.  Sf/^ffrems  Ot,y 
1827,  Jackson  e.  Yermilyea,  6  Cow.,  677. 

2931  A  reservation  in  a  deed  of  the  right  of 
cutting  timber,  and  granng  in  the  woods  ^^  not 
Appropriated  or  fenced  in,"  ceases  as  soon  as 
the  premises  are  fenced  in  by  the  grantee.  It 
cannot  be  construed  as  a  perpetual  servitude, 
for  this  wonld  be  repugnant  So  held,  where 
the  right  had  been  for  many  years  disused. 
Chmneerjfy  1810,  Ten  Broeck  e.  Livingston,  1 
Mm.  oL,  867. 

294.  One  owning  the  entire  estate,  subject 
to  a  right  of  dower  in  0.,  conveyed  the  prem- 
ises, **"  reserving  the  equal  undivided  one-third 
part  of  the  premises  that  is  covered  by  the 


dower  right  of  0. ;" — EM,  a  conveyance  of 
his  whole  estate,  only  Bubject  to  the  dower. 
Supreme  Ot,,  18il,  Swick  e.  Sears,  1  Sill,  17. 
296.  A  reservation,  in  a  deed  by  the  trus- 
tees of  a  town,  of  a  right  to  all  people,  among 
other  things,  ^^  to  do  any  business  they  shall 
have  to  do  on  said  beach,  as  they  used  to  do 
before  this  conveyance,"  means  lawful  busi- 
ness, and  not  trespasses.  It  does  not  author- 
ize taking  away  sea-weed  thrown  up  on  the 
beach.  Supreme  CU,  1886,  Parsons  «.  Miller, 
15  Wend.,  561. 

296.  A  conveyance  reserved  to  the  grantors 
^^all  mines  and  minerals  that  are  now,  or  may 
be  found  on  the  premises,"  d»).,  *^  and  all  the 
creeks,  kills,  runs,  and  streams  of  water,"  and 
so  much  ground,  dsc.,  as  necessary  for  mining 
purposes," — ^and  the  h4ibendum  contained  a 
condition  that  the  grantee,  dsc.,  should  not 
erect  any  mill  or  mill-dam  upon  the  stream  on 
the  premises;— ^<;{i,  that  the  reservation  of 
the  stream  was  for  all  purposes,  and  not  for 
mining  purposes  only ;  and  that  it  was  a  res- 
ervation, not  only  of  the  bed  of  the  stream, 
but  of  a  right  to  use  the  stream  in  the  same 
manner  and  to  the  same  extent,  as  when  the 
conveyance  was  made.  [2  Wend.,  517.]  GL 
e/AppeaU,  1847^  French  e.  Oarhart,  1  K  T. 
(1  Oomet.),  96. 

297.  The  owner  of  lands  upon  a  mill-stream 
granted  a  portion  thereof,  together  with  water 
sufficient  to  operate  a  saw-mill  at  all  times, 
when  there  should  be  more  than  enough  to 
drive  a  grist-mill  with  three  run  of  atone,  and 
certain  other  specified  nuichinery ; — Held,  that 
the  grantor  in  the  deed,  and  those  holding 
under  him,  were  not  restricted  in  the  use  of 
the  water  to  the  particular  objects  mentioned 
in  the  deed,  but  might  use  the  quantity  re- 
served, for  any  other  purpose.  [15  Mass., 
818 ;  6  N.  H.,  22;  2  Id.,  955;  40oke,  86.] 
Ot.  ofAppedU,  1850,  Oromwell  «.  Selden,  8 
K  r.  (8  Comet.),  258. 

298.  Lands  were  conveyed,  with  a  reserva 
tion  to  the  grantors,  their  heirs  and  assigns, 
of  one  acre  and  a  half,  on  which  was  a  tan- 
nery, *^and  the  said  parties  of  the  first  part  as 
aforesaid,  do  also  reserve  to  themselves  and 
their  use,  a  certain  well  and  water- works  laid 
down  for  the  purpose  of  supplying  the  tannery 
aforesaid  with  water  ^'^^Held,  1.  That  the  res- 
ervation of  the  well  and  water- works  was  not 
restricted  to  the  purpose  of  supplying  the  tan« 
nery,  but  unlimited  in  respect  to  uses.  2.  That 
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the  right  to  the  use  of  the  well  and  water- 
works was  not  limited  to  the  parties  making 
the  reseryation,  bnt  passed  to  their  grantees 
of  the  one  and  a  half  acres,  as  appnrtenant  to 
it  [21  Wend.,  290.]  Ct,  o/Appeali,  1861, 
Borst «.  Empie,  5  If,  F.  (1  8eld,)y  88. 

299.  EfEeot  That  a  reservation  of  a  par- 
ticular parcel  out  of  the  leased  premises, 
leaves  it  precisely  as  though  it  had  not  been  a 
part  of  them.    Rnssell  o.  Scott,  0  Oow,^  279. 

As  to  covenants  for  Titles  see  Ootbnant. 

Vn.  TAX-mmr. 

300.  Volimtary  convejanoe.  As  between 
the  parties,  a  volnntary  actual  transfer  by 
deed,  of  a  personal  or  chattel  interest,  is  valid, 
and  such  deed  will  be  supported  in  equity, 
though  it  be  not  founded  on  a  consideration ; 
it  is  otherwise,  where  the  party  seeks  to  raise 
an  interest  by  way  of  trust,  on  a  covenant  or 
executory  agreement,  for  in  such  case  the 
party  must  have  a  meritorious  consideration. 
[6  Yes.,  662.]  Chancery^  1816,  Bunn  o.  Win- 
throp,  1  JohM,  Gh^  829. 

301.  UnduA  lufluenoe.  The  influence  which 
the  law  repudiates,  is  ur^due  influence;  de- 
nominated undue^  because  it  is  unrighteous, 
Illegal,  and  designed  to  perpetrate  a  wrong. 
The  undue  influence  exerted  to  procure  the 
execution  of  a  deed,  or  a  bequest,  or  devise 
by  will,  must  amount  to  fraud  or  coercion. 
The  grantor  must  be  overreached  and  deceived 
by  some  false  representation  or  stratagem,  or 
by  coercion,  physical  or  moral.  A  person  has 
a  right,  by  fair  argument  or  persuasion,  to  in- 
duce another  to  make  a  will,  and  even  to 
make  it  in  his  own  ^avor.  [8  Serg.  &  R,  267 ; 
1  Hagg.  Ecc.,  677 ;  22  Wend.,  6^9.]  St^eme 
Ot.,  1866,  Davis  e.  Oulver,  18  HatD.  Pr^  62. 

302.  Quarter  Bales.  A  condition  in  a  lease 
in/ee^  that  every  sale,  renting,  or  otherwise 
disposing  of  the  premises,  or  any  part  thereof, 
should  be  void,  and  the  premises  revert  to  the 
lessor,  his  heirs,  executors,  administrators,  or 
assigns,  ^^  unless  the  seller  or  purchaser  shall 
well  and  truly  pay  unto  the  said  lessor,  his 
heirs,  executors,  administrators,  or  assigns, 
the  one  equal  fourth  part  of  the  money,  it 
shall  so  be  offered  for  as  aforesaid,"  ^.,  with 
a  clause  of  entry,  &c.,  for  default  of  such  pay- 
ment,— is  void,  as  a  restraint  upon  alienation, 
and  repugnant  to  the  grant.  It  is  only  he  who 
has  a  possibility  of  reversion  who  can  restrain 
alienation.     And  in  this  State,  the  reversion 


on  failure  of  heirs  is  to  the  State  itself^  and 
not  to  any  intermediate  grantor,  since  the 
acts  of  October  22, 1779,  and  of  February  20, 
1787,  transferred  the  seigniory  and  right  to 
escheats  as  to  all  lands,  from  the  king  to  the 
people,  and  abolished  feudal  tenures.  A  fee- 
simple  estate  and  a  restraint  upon  its  aliena- 
tion, cannot  in  their  nature  coexist  And  it 
is  equally  inconsistent  with  a  grant  in  fee,  and 
equally  a  restraint  upon  alienation,  that  the 
grantee  or  his  assigns  be  required,  under  pen- 
alty of  forfeiture  of  the  whole  estate,  to  ren- 
der and  pay  to  the  grantor  a  certain  propor- 
tion of  the  purchase-money  in  case  of  sale,  as 
if  he  were  under  an  express  covenant  hot  to 
sell  or  convey  at  alL  Ct,  of  AppeaU^  1862, 
De  Peyster  o.  Michael,  6  K  Y.  (2  8M.)^ 
467. 

30a  A  grant  by  the  oommiflalonen  of 
the  land  ofiBoe^  of  land  under  water,  a  part 
of  which  is  opposite  and  adjacent  to  the  land 
of  another  than  the  grantee,  is  void,  but  to 
that  extent  only.  Supreme  Ot^  1868,  Oham- 
plain  &  St.  Lawrence  R.  R.  Oo.  «.  Yalentine, 
19  Barh.,  484. 

30C  Since  an  neirignfle  In  banknqptoy 
cannot,  after  the  lapse  of  two  years  from  the 
decree,  maintain  suit  against  any  person  claint- 
ing  an  adverse  interest  (Aet  ^1841,  {  8),  a 
sale  and  conveyance,,  by  such  an  assignee,  of 
lands  held  adversely  at  the  time,  made  more 
than  two  years  after  the  decree,  is  void,  and 
confers  upon  the  purchaser  no  title  to  the 
lands,  or  right  to  maintain  an  action  to  re- 
cover them.  Supreme  Ot,^  1868,  Oleveland  «. 
Boerum,  27  Barb,,  262. 

305.  A  flherlff's  deed,  given  in  pursoanoe 
of  the  certificate  of  sale,  is  not  invalidated  by 
the  fact  that  the  buyer  has  not  paid  the  par- 
chase-money.  Supreme  Ot^  1848,  Amot  e. 
Beadle,  HiU  S  2>.  Supp,,  181. 

306.  Married  women.  It  eeeme^  that  un- 
der statute  of  1771,  ^*  to  confirm  certun  an- 
cient conveyances,^' — which  provided  that  no 
claim  to  any  real  estate  whereof  any  person 
was  then  actually  possessed,  should  be  deemed 
to  be  void,  upon  the  pretence  that  the  feme 
covert  granting  the  same  had  not  been  private- 
ly examined, — in  regard  to  new  and  unsettled 
lands,  the  constructive  possession  arising  frooci 
the  right  of  property  is  eufiScient  to  satisfy 
the  words  of  the  act,  such  possession  being 
sufficient  to  entitle  the  husband  to  an  estate 
by  the  curtesy,  or  to  enable  the  owner  to 
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miintiiin  trespass.    Jackson  «.  Gilchrist,  16 
Mm^t  89.    See  Hitbbakd  and  Wifx. 

307.  It  is  no  objection  to  the  y^lidity  of  a 
deed  hj  hnsband  and  wife,  purporting  to  con- 
Tej  lands  held  in  right  of  the  wife,  that  its 
object  is  declared  by  its  recitals  to  be,  to  vest 
the  fte  simple  of  the  lands  in  the  hnsband,  by 
ID  immediate  reconveyance  from  the  grantee 
to  hiuL  [16  Johns.,  110;  2  Barb.  Oh.,  267.] 
^tpnme  Ot^  1850,  Lynch  «.  Liyingston,  8 
.  Aw*.,  468 ;  affirmed,  8.  0.,  6  K  T,  (2  8eld,\ 

m. 

30a  Gnmt  by  Dartjr  oat  of  poaawslon 
ibtolntely  Toid.     I  fiw.  Slat.,  789,  §  147. 

809.  liakiag  or  accepting  snch  deed  while  lands 
are  in  litigation— a  misdemeanor.  2  Id.,  691, 
§§5,6. 

310l  At  oommon  law  a  lease  of  premises, 
io  integral  part  of  which  are  held  adversely  to 
the  lessor,  is  absolutely  void.  [Go.  Litt.,  b.  8, 
B  847, 701.]  Sk^eme  Ot,,  1867,  Hay  «.  Oum- 
berland,  26  Barb.,  694. 

311.  If  a  nian  assumes  to  convey  when  he 
hss  no  estate,  he  is,  nevertheless,  bound  by 
his  deed,  and  cannot  avoid  it  on  the  ground  of 
An  adverse  possession,  and  this,  without  re- 
girding  it  as  an  estoppel.  Supreme  Ct,,  1799, 
J«dw>n  e.  BnU,  1  Johne.  Ca$,,  81 ;  8. 0.,  2  Oai. 
Cat.,  801;  and  see  Jackson  v.  Stevens,  16 
/<Mks  110. 

31&  Wherever  it  is  intended  to  be  shown 
that  nothing  passed  by  a  grant  by  reason  of  a 
poneeaion  adverse  to  the  grantor,  then  the 
tins  to  which  the  grant  is  to  relate  is  the  time 
wiMn  the  bargain  for  the  sale  was  finally  con- 
daded,  so  that  any  intermediate  adverse  pos- 
Mdon  before  the  execution  of  the  conveyance 
(vhich  is  only  the  technical  consummation  or 
etidenee  of  the  grant),  can  never  affect  it. 
Sufftms  OL,  1798,  Jackson  v.  Raymond,  1 
JdikmB.  Osa,  86,  noU.  Followed,  1799,  Jackson 
f-BoIl,  1  Johfiu.  Oae.,  81 ;  8. 0^  2  On.  Oas.,  801. 

313L  The  deed  of  a  person  out  of  possession, 
beiog  void,  does  not  prevent  him  from  main- 
tuning  an  action  to  recover  possession.  The 
grant  is  void,  and  does  not  extinguish  the 
grantor's  title.  Supreme  Ot.,  1802,  Jackson  v. 
Brin^erhofl^  cited  in  Jackson  v.  Yredenbergh, 
1  Jekne.,  159 ;  and  approved  and  followed,  Ot. 
o/Brrarw,  1809,  Williams  «.  Jackson,  6  Johne., 

m. 

314.  8o  held,  also,  on  a  question  of  the 
statute  of  limitations.  Supreme  Ot,,  1806, 
itekson  e.  Yredenbergh,  1  Johns.,  159. 

31&  A  deed  executed  by  the  true  owner 
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while  there  is  an  adverse  possession,  is  void 
except  against  the  grantor,  and  the  grantee 
cannot  maintain  an  action  upon  it.  [Litt, 
§847;  Oo. Litt., id.;  Plowd.,88;  2Sch.A;L., 
66, 105 ;  2  Oai.,  188 ;  6  Johns.,  489.]  Supreme 
Ct.,  1812,  Jackson  «.  Demont,  9  Johns.,  65 ; 
and  see  Jackson  a.  Olitz,  8  Wend.,  440;  Liv- 
ingston «.  Peru  Iron  Co.,  9  Id.,  511;  Cole  v. 
Irvine,  6  HUl,  684. 

316.  As  against  the  grantor  and  his  heirs, 
however,  it  is  good.  It  is  only  void  as  against 
him  who  hath  right.  [Bro.,  tit.  Feoff.,  19; 
Fitz.,  in  27  Hen.  VIIL,  28;  Oo.  Litt.,  869; 
Oro.  £liz.,  445;  Hawk.,  b.  i.,  c.  86,  s.  8.]  Su- 
preme Ct.,  1812,  Jackson  e.  Demont,  9  Johns., 
55. 

317.  If  a  deed  be  -void  for  an  adverse  hid- 
ing, only  the  grantor  can  sue,  or  those  who 
have  entered  under  him,  to  recover  possession 
against  a  stranger ;  though  the  recovery  inures 
to  the  benefit  of  the  grantee.  If  the  defendant 
set  up  the  deed  as  an  outstanding  title,  the 
grantor  may  show  that  it  is  void.  Supreme 
Ct.,  1842,  Livingston  e.  Proeeus,  2  HtU,  526. 

318.  It  seems,  that  a  conveyance  of  lands 
which  are  held  adversely  to  the  grantor,  is 
void  only  as  against  the  person  holding  ad- 
versely, and  those  who  i^rwards  come  in 
under  him.  .As  to  all  the  rest  of  the  world,  it 
is  valid,  and  passes  the  title  from  the  grantor 
to  the  grantee.  If  he  who  held  adversely, 
voluntarily  abandon  the  possession,  the  gran- 
tee may  enter;  or,  if  a  stranger  enter,  the 
grantee  may  bring  ejectment  and  oust  him. 
[9  Johns.,  55;  9  Wend.,  616;  15  Id.,  164.]  lb, 

319.  €>ne  in  possession,  claiming  adversely, 
being  sued  in  ^ectment,  gave  a  cognovit  to 
the  plaintiff  who  deeded  to  a  third  person 
intermediate  the  confession  and  Judgment 

Held,  that,  as  against  the  grantor  and  her 
assignees,  the  deed  was  valid  in  equity.  1. 
Adverse  possession  could  only  avail  at  law. 

2.  The  cognovit  was  a  confession  of  the 
plaintiff^s  tilJe,  and  the  possession  ceased  to 
be  adverse. 

8.  If  there  was  an  adverse  possession,  the 
grantor  was  particeps  eriminis.  Ct.  of  Errors, 
1842,  Eeneda  e.  Gardner,  4  EUl,  469. 

320.  A  grant  of  lands  is  void,  and  passes  no 
title  to  the  grantee,  if,  at  the  time  of  delivery, 
the  premises  are  in  the  actual  possession  of  a 
third  person  claiming  adversely.  Chancery, 
1847,  Burhans  e.  Bnrhans,  2  Barb.  Ch.,  898. 

321.  As  between  grantor  and  grantee  and 
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persons  standing  in  legal  privity  with  them, 
a  deed  of  premises  held  adversely,  is  operative. 
Supreme  Ct^  1848,  Kenada  o.  Gardner,  8 
Barb,,  689 ;  1858,  Poor  «.  Horton,  15  J<2^  486. 

322.  While  the  land  is  holden  adversely, 
the  tenant  by  the  curtesy  cannot  convey,  re« 
lease,  or  surrender  his  estate  to  the  heir.  Su,- 
preme  Ct.y  185^,  Yrooman  «.  Shepherd,  14 
Barh.,  441. 

323.  A  deed  of  conveyance,  executed  by 
the  true  owner,  while  there  is  a  person  hold- 
ing adversely,  is  void  as  against  the  possessor 
and  all  persons  who  have  succeeded  to  his 
right ;  although  it  is  good  against  the  grantor 
and  his  heirs,  and  persons  not  standing  in  legal 
privity  with  him  who  holds  adversely.  Supreme 
Ot.,  1854,  Howard  «.  Howard,  17  Barb.,  668. 

324.  Tk^apafloer.  A  conveyance  from  the 
true  owner  during  the  possession  of  a  mere 
wilful  trespasser,  is  valid.  N,  Y,  Superior  Ot^ 
1854,  Bowie  «.  Brahe,  8  Vueir,  85. 

325.  Mortgage.  It  eeeme,  that  where  a 
mortgage  shows  on  its  fiace  Uiat  a  part  of  its 
consideration  b  the  sale  of  premises  held  by 
an  adverse  title,  the  mortgage  is  void.  [1  Bev. 
Stat.,  789,  i  147.]  Pepper  •.  Haight,  20  Barb^ 
439. 

326.  It  SMOM,  that  deHandant  is  not  a  bona- 
Jide  purchaaeB,  if  the  complainant  is  in  poe- 
session  claiming  the  fee,  at  the  time  of  the 
pnrchase.    Spofford  o.  Manning,  6  Faige^  888. 

327.  In  ojeotment^  where  there  are  two 
demises,  one  in  tha  name  of  the  grantor  and 
the  other  in  that  of  the  grantee,  plaintiff 
magr  recover  on  the  demise  ol  one,  though  he 
conveyed  to  the  other  while  the  defendant's 
possession  was  adverse.  The  title  must  be  in 
one  or  the  other.  Supreme  Ot^  1881,  Jackson 
V.  Leggett,  7  Wend.,  877. 

32a  State  grant  Adverse  posseasion  can- 
not be  set  up  to  avoid  the  grant  of  the  State. 
The  reason  of  the  rule  |^nd  of  the  statute  do 
not  apply.  [Eirb.,  221 ;  1  Boot,  489,  491.] 
Syprems  Ot.,  1824,  Jackson  «.  Gumaer,  2  Cow,, 
562.  And  see  Ohampbbtt  akd  Maihtxn- 
▲HOB,  86. 

329.  Partftton.  A  grantee  entered  under  hia 
deed,  and  afterwards  commissioners,  in  parti- 
tion among  other  claimants,  conveyed  the  land 
to  a  purchaser.  Held,  that  the  grantee*B  pos- 
session being  adverse,  the  deed  of  the  commis- 
sioners was  void.  Suprem/e  Ot.,  1816,  Jackson 
«.  Vrooman,  18  Johne.,  488. 

330.  Penalty.    If  the  grantor  convey  bis 


right  and  title  in  a  certain  tract,  wkhoot  pa- 
cifying the  precise  quantity  or  bonnda,  and  a 
part,  <mly,  be  adversely  held,  he  is  not  liable 
to  the  penalty  for  the  part  whioh  is  not  ad- 
versely held.  Supreme  Ot^  1806,  Van  Dyck  v. 
Van  Benren,  1  Johm.,  846. 

331.  Sabeeqsoent  atatnte.  A  deed  made 
pending  an  adverse  possession,— JSTsld!,  void, 
notwithstanding  that  the  a^t  of  1808,  subse- 
quently passed,  declared  title  to  be  vested 
in  the  grantee.  Supreme  Ct,,  1806,  Jackson 
«.  Winslow,  2  Johne,,  80. 

Ab  to  what  ooBstitutea  an  Adfw»e  homiiii 
aioii.  see  that  title ;  and  as  .to  the  efifect  of  it, 
consult,  also,  Ohampibtt  and  MAmrxirAKOK. 

As  to  nrand,  see  Fbaud  ;  and  Feaudulbnt 
OoKVBYANOB,  and  the  tities  there  referred  to. 

As  to  the  Qeneral  prindplea  of  the  validity 
of  contracts,  see  Cohxsaots,  tit.  VdlidUy, 

Ab  to  questions  of  validity  turning  on  the 
character  of  the  Partiee,  see  the  titles  of  va- 
rious persons  and  relations. 

As  to  the  provisions  of  the  Statute  of 
fraadi^  see  Oobetbaots,  tit  FoZtiity. 

As  to  Itoati^  see  AxxnncULATiOH;  Subpbh- 
aiON  OF  PowKR  or  ALOorAXiON ;  and  Tsuexa, 
and  the  titles  there  referred  to. 

Vlil.  Babgain  akd  Sals. 

332.  Tbe  words  ^^  have  remised,  released, 
and  forever  quitclaimed,"  raise  a  use  or  tnut 
for  the  bargainee.  Ko  peculiar  words  are 
necessary.  iSuprtfm^CTf.,  1818,  Jaoksoae.  Fish, 
10/<>AfW.,466.  ^ 

333.  So  do  the  words  ^^  release  and  asiigu.*^ 
R. 

334.  The  words  "  makes  over  and  oonfimie^*^ 
are  sufficient  to  raise  a  use.  [8  Johns.,  484; 
10  Id.,  466;  Welles,  676;  Oowp.,  608.]  Su- 
preme Ct.,  1820,  Jackson  o.  Boot,  l^Jekne^  60. 

335.  4S»  ^«2£{,  of  a  deed  in  the  words  ^  grunt, 
bargain,  and  sell."  Supreme  Ot.^  1810,  Jaekson 
9.  Blodget,  16  Jb^M.,  172. 

386.  The  words  ^  oaake  over  and  graat^^* 
are  sufficient  to  convey  the  grantor's  intereei- 
under  the  statute  oi  uses.  [2  Mod.,  268 ;  T. 
Baym.,  48.]  Supreme  Ot,  1808,  Jaekson  r. 
Alexander,  ZJohne,,  484. 

337.  The  words  **  reraise,  release,  and  qait- 
claim,''  where  an  intent  to  convey  the  estat** 
of  the  grantor  is  recited,  and  a  peooniary 
consideration  appears,  are  effeotoal  as  worda 
of  bargain  and  sale,  though  ia  a  deed  to  oae 
not  in  possession.    [10  Johns.,  466 ;   18  Id., 


DEED. 


887 


^78.]    (X  ofAppeaU^  1852,  Lynch  «.  Liv- 
k^stoii,  •  iT.  71  (a  8eld.\  482 ;  affirming  8. 0^ 

33a  CiMMiflaiaUuii.  A  release  from  a 
trwtee  to  hie  enUU  que  trmty  reciting  the 
tnut^  and  cxpreoeod  to  be  in  consideration  of 
tsi  ahiliiogsi— IMd,  a  good  conveyance.  A 
gdaMO  nay  operate  as  a  grant  [Shep.  Tonoh., 
tt;  Oowp.,  099 ;  2  Wils.,  976] ;  and  the  intent 
bdng  obvioiia,  snch  a  deed  may  be  considered 
a  bsptfn  and  sale.  Supreme  Ot.^  1800,  Jack- 
an  f  .  Beaoh,  1  Jokm.  Oa$,y  899. 

88il  The  mW  reqairing  a  consideration  to 
iiiie  a  vae,  baa  become  merely  nominal,  and 
tibe  words  ^fbr  Tahie  received,'*  are  sufficient 
to  raise  a  use.  [Moore,  569.]  Supreme  Ot.^ 
1908,JaeksiMi«.  Alexander,  8 /tf^nt.,  464;  fbl- 
lowed,  18M,  Jackson  «.  Boot,  18  Id,,  80 ;  and 
MLHHteg«.  HeKilfip,  8  Oii,  986. 

8iOL  If  a  VAloaMe  consideraldon  be  proved, 
it  is  svffioient  to  raise  the  nse,  tboogfa  no  con- 
MaradoB  is  expressed  in  the  deed.  Supreme 
CL,  181«,  Jackson  «.  Fish,  10  Johne.,  456 ; 
im,  WiUaon  e.  Belts,  4  2>m.,  901. 

ML  A  deed  without  any  pecnniary  consid- 
entioB,  eaanol  operate  as  a  bargain  and  sale. 
OL  ef  Sfrofy  1819,  Jackson  e.  Sebring,  16 
/Mat.,  615 ;  1884,  Jackson  «.  OadweH,  1  Ohs., 
m;  1996,  Jaokaon  «.  Delancey,  4  M,  48T; 
aad  see  Jackson  «.  Pike,  9 /i.,  69;  Ot-ofAp- 
ptak,  1869,  Oorwin  e.  Oorwin,  6  If.  7.  (2 
8M.\%^\  aiidseeaO.,beIow,9jftir6.,919; 
%nwM  Ot^  1S5S,  Schott  e.  Barton,  18  Id., 
-171. 

A  deed  of  bargain  and  sale,  withont 
» is  inoperative.  If  the  only  con- 
I  ezpreased  is,  that  the  grantee  shonM 
npp<Hi  the  grantor  for  his  natural  life,  he  not 
iwwwMiating  to  do  so,  the  deed  passes  nothing. 
[t  Jitea.,  484.]  Supreme  Ot.,  1819,  Jackson 
f.  Floreoee,  16  Jchne.,  47;  1896,  Jackson  «. 
Ddaooey,  4C);n9.,  427. 

M8.  It  makes  no  diflbrence  that  the  grantor 
reserves  also  a  pecnniary  payment.*  Supreme 
OK.,  1826,  Jackson  e.  Delancey,  4  (7(H».,  497. 

8Mb  A  deed  to  the  supervisors  of  a  connty 
was  espresaed  to  be  in  consideration  of  a 
ooart-hoQse,  to  be  bnilt  by  the  grantees  on 
the  premisea,  and  of  Increasing  the  valne  of 


*  Bat  see  s  ftuther  decision  in  the  Conrt  of  Srrora, 
npoo  the  same  deed  which  was  involved  in  thie 
Me,  where  s  diflerent  view  wee  Uken.  Bogen  e. 
tiSle  Fife  Co.,  t  WmuL,  611. 


the  grantor's  adjoining  premises,  bnt  there 
was  no  covenant  on  the  part  of  the  grantee. 
It  was  shown^  however,  that  when  the  deed 
was  ezecnted  the  conrt-honse  was  built,  and 
the  valne  of  the  grantor's  premises  cDhanced. 
Held,  that  this  was  a  sufficient  coniiideration 
to  sustain  the  deed  as  a  bargain  and  sale.  It 
is  not  the  payment  of  money  which  is  neces- 
sary, but  a  quid  pro  quo.  [8  Johns.,  492.] 
Supreme  Gt.,  1898,  Jackson  «.  Pike,  9  Oow.^  69. 

345.  A  rent  reserved  upon  a  conveyance  by 
bargain  and  sale,  is  a  sufficient  consideration 
to  support  it.  A  conveyance  of  all  his  estate, 
in  fee^  by  A.  to  B.,  in  consideration  of  the  pro- 
vision that  B.  should  permit  A.  to  have  pos- 
session for  life,  and  B.  to  occupy  a  certain 
parcel  of  the  property,  and  pay  A.  so  much  a 
year  therefor  during  A.'s  life, — ^is  a  good  bar- 
gain and  sale  of  the  fee  of  such  paroeL  Ct, 
ofErrore,  1889,  Rogers  e.  Eagle  Fire  Ck>.,  9 
Wend.,  611 ;  qualifying  Jackson  «.  Delancey, 
4  Goui.,  427. 

346.  That  the  nominal  consideration  of  one 
dollar,  not  in  fhct  paid,  is  not  sach  a  valuable 
consideration  as  will  support  a  bargain  and 
sale.  Duvoll  o.  Wilson,  9  Bairb,,  487;  and  see 
Hayes  e.  Eershow,  1  Sandf.  OK,,  269. 

347.  yjw^  Upon  a  deed  of  bargain  and  sale, 
the  nse  can  be  limited  to  no  dther  person  than 
the  bargainee.  Supreme  Ot,  1808,  Jackson  e. 
Myers,  8  Johns.,  888;  1819,  Jackson  «.  Gary, 
16  Id.,  802. 

34a  Thus,  if  A.  bargain  and  sell  to  B^,  and 
0.,  his  wife,  in  fee^  in  trust  for  their  heirs,  the 
legal  estate  vests  in  the  bargainees,  and  passes, 
after  the  death  cft  B.,  to  0.,  his  wife,  and  not 
to  the  heirs.  Their  interest  is  of  a  kind  which 
can  be  enfbrced  only  in  equity ;  and  is  not  re- 
garded in  ejectment.  Supreme  Ot.,  1819,  Jack- 
son «.  Oary,  16  Johm.,  802. 

399.  In  fotnra  A  deed  of  bargain  and 
sale,  founded  on  a  pecuniary  coti.sriderat3on,  to 
take  effect  in  Jhxturo,  is  effectual.  [1  Johns. 
Oas.,  91 ;  11  Johns.,  851 ;  90  Id.,  87;  4  Mass., 
186;  2  Sannd.,  96;  4  Cruise,  185, 198.]  .S^- 
preme  Ct.,  1899,  Jackson  o.  McEenny,  8  Wend., 
988.  To  ^e  same  effect,  Ct.  ofBtrore,  1882, 
Rogers  «.  Eagle  Fire  Oo.,  9  Id.,  611. 

3S0l  a  more  releaae  or  quitclaim,  though 
to  a  person  out  of  possession^  may  be  good  as 
a  -bargain  and  sale.  FOiting  10  Johns.,  456; 
and  overruling  Bennett  e.  Irwin,  8  Id.,  868.] 
Supreme  Ct.,  1889,  Beddoe  •.  Wadsworth,  21 
Wend.,  120. 
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351*  A  release  may  contain  appropriate 
words  as  a  bargain  and  sale,  and  if  it  does,  it 
will  operate  as  saoh,  if  supported  by  a  pecu- 
niary consideration,  of  which  an  acknowledg- 
ment thereof  in  the  instrument  is  evidence. 
[8  Barb.,  463;  21  Wend.,  127;  10  Johns.,  456.] 
Supreme  Gt,^  1854,  McBurney  9.  Outler,  18 
Barhy  208. 

352.  RevezaioiL  A  bargain  and  sale  of 
land  to  A.,  to  hold  the  same  to  A.  in  trust  for 
B.  and  0.,  their  respective  heirs  and  assigns 
forever,  in  fee  simple,  creates  only  a  life-estate 
in  A.,  for  want  of  words  of  inheritance,  and 
at  his  death  the  legal  estate  reverts  to  the 
heirs  of  the  grantor ;  and  B.  and  0.  can  only 
resort  to  a  court  of  equity,  to  enforce  the 
trust.    SuprefM  Gt,^  1808,  Jackson  «.  Myers, 

8  Johne.y  888. 

353.  Failure  of  part  of  expreued  oae. 
Where  in  a  deed  of  bargain  and  sale,  the 
whole  nse  is  expressed,  so  that  the  intention 
of  the  grantor  to  dispose  of  his  whole  estate 
is  apparent,  and  a  part  of  the  use  fiedls  from 
the  uncertainty  of  the  cestui  que  tiM,  the  con- 
sideration expressed  is  deemed  an  equivalent 
for  the  whole  estate,  and  that  part  of  the  nse 
which  fails  vests  in  the  grantee.  OU  ofAp' 
peali^  1858,  Van  der  Yolgen  «.  Yates,  9  N.  T, 
(6  3eld.\  219;  affirming  8  Barb,  Gh,,  242. 

354.  Where  the  whole  use  is  disposed  of  by 
the  deed,  nothing  can  result  to  the  grantor. 
lb, 

IX.   COYBNAinr  TO  8TAKD  SxiZBD. 

355.  In  fdtara  Several  deeds  between 
father  and  son,  executed  on  the  same  day,  and 
one  (which  was  in  consideration  of  their  rela- 
tion) referring  to  the  other,  which  was  for 
a  nominal  pecuniary  consideration,  and  both 
showing  an  intent  to  operate  as  conveyances 
by  the  father  to  the  son  upon  the  former's 
death, — Held^  operative  as  a  covenant  to  stand 
seized.  Supreme  Gt^  1799,  Jackson  «.  Duna- 
bagh,  1  Johm,  Gae.^  91. 

356.  It  MM7M,  that  even  if  interpreted  in- 
dependent of  each  other,  each  might  be  sgs- 
tuned,  the  former  as  a  bargain  and  sale.    lb, 

357.  A  covenant  to  stand  seized,  to  take 
effect  on  the  death  of  the  grantor,  is  good. 
[2  Wils.,  22,  76 ;  4  Ting,  186  ;  1  Johns.  Oas., 
91.]  Supreme  Gt,,  1814,  Jackson  v.  Staats,  11 
Jolm.^  887 ;  and  see  Rogers  «.  Eagle  Fire  Oo., 

9  Wmd.,  611. 

35a  A  freehold  to  commence  in  futuro^ 


may  be  granted  by  covenant  to  stand  seized*. 
[March,  50 ;  2  Wils.,  85 ;  S.  0.,  Welles,  682; 
4  Mass.,  185 ;  20  Johns.,  85.]  Supreme  GL^ 
1889,  Roberts  v.  Roberts,  22  Wend.^  140. 

359.  Two  inatmmenla.  The  grantor,  for 
a  pecuniary  consideration,  conveyed  to  two  of 
her  children,  and  at  the  same  time,  she  and  one 
of  them  executed  an  instrument  declaring  the 
intent  of  the  deed  to  be,  that  she  should  e^joy 
the  premises  for  life,  and  covenanting  that  she 
should  do  so.  Seldy  that  these  might  be  con- 
strued together  [4  Mass.,  569 ;  15  Johns.,  468 ; 
1  Johns.  Oas.,  91],  and  the  conveyance  was 
effectual.  [7  Ooke,  188 ;  2  Strange,  084.]  Su- 
preme Gt.^  1829,  Jackson  e.  McKenny,  8  Fmd, 
288. 

360.  A  deed  of  bargain  and  aalab  expressed 
to  be  from  &ther  to  son,  and  expressing  a  pe- 
cuniary consideration,  may  be  made  operative 
as  a  covenant  to  stand  seized,  by  proof  that 
the  real  consideration  was  the  relationship  of 
the  parties.  Ghaneery^  1887,  Bank  of  the 
United  States  e.  Housman,  6  Faige^  626. 

361.  A  deed  to  a  stranger,  in  trust  for  reU 
atives,  cannot  operate  as  a  covenant  to  stand 
seized.  The  covenantees/  or  at  least  one  of 
them,  must  be  related.  [Oro.  Oar.,  529 ;  Wm. 
Jones,  418 ;  2  Roll  Abr.,  788.]  Gt.  i^JBrran, 
1819,  Jackson  e.  Sebring,  16  Johne.^  515;  Su^ 
premie  Ot,^  1852,  Schott  «.  Burton,  18  JSsr}., 
178. 

362.  A  grant  of  a  lease  by  A.  to  his  dau^- 
ter-in-law,  upon  trust  for  his  grandson,  can- 
not operate  as  a  covenant  to  stand  seized^ 
beoanse  there  is  no  tie  of  blood  between  the 
grantor  and  grantee.  Supreme  GL^lBSA^iuk^ 
son  «.  Oadwell,  1  (7ofo.,  622 ;  and  see  Bogers  «. 
Eagle  Eire  Oo.,  9  Wend,,  611. 

363.  Consideration.  Marriage  is  a  good 
consideration  for  a  covenant  to  stand  seized, 
and  it  may  be  a  marriage  to  be  solemnised 
thereafter,  which  may  be  shown  in  proo^  to 
have  been  actually  done.  [7  Bac.  Abr.,  Uses 
and  Tr.,  99;  4  Bart.  £1.,  640.]  Supreme  CU, 
1889,  Roberts  v.  Roberts,  22  Wend.,  140. 

364.  The  consideration'  of  blood,  though 
not  expressed  in  the  deed,  may  be  shown  in 
support  of  it.  [2  Fox  dp  S.,  79 ;  4  Mass.,  185.] 
Supreme  Gt.,  1842,  Goodell  «.  Pieroe,  2  HiJIl, 
669. 

365.  Words  of  covenant.  R.,  in  contem- 
plation of  marriage,  executed  with  his  intended 
wife  an  instrument  stating  that,  in  considera- 
tion of  the  marriage,  he  ^^  promised,  covenant- 
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ed,  and  ag^reed  to  give  his  farm,^'  and  '^givee 
St,  after  hiB decease,*' to  her;  and  the  marriage 
sabseqnentlj  took  place,  ffeldy  that  the  for^ 
jner  words  were  to  be  construed  as  a  present 
eoYenant,  and  the  word  *^  gives^'  as  eqaiTalent 
to  a  coTenant,  and  the  deed  was  a  good  oove- 
nant  to  stand  seijsed  to  her  nse.  Such  was  the 
plain  intent  of  the  parties.  Supreme  Ot^l8S9^ 
Bobtfts  9.  Roberts,  82  Wend.^  140. 

For  OUnr  oaaes  on  this  form  of  convey- 
anee,  see  Ooyxhabt. 

As  to  Aoknowledgmant  and  proof  of  deeds, 
lee  AQnrowi.K]>OKBHT. 

As  to  Oanofilling  or  Ckvreotiiig  deeds  in 
sqmtj,  see  Oahoxujltion  ;  Oloud  on  Titlb; 
Fbaud;  Mibtaxx;  and  Equity,  and  titles 
Aere  r^erred  to. 

As  to  CoinpoBiUan-dooda,  see  Dkbtob  axd 

CSBDITOB. 

As  to  the  effect  of  a  Defaaaanoe^  see  Mobt- 
aiai. 

As  to  the  Bffisot  of  a  deed  as  evidence,  or 
bj  way  of  estoppel,  see  Estoppbl  ;  and  £ti- 


As  to  Ezplaizdng  a  deed  by  extrinsic  evi- 
dence, see  Etidbnob. 

As  to  voluntary  Parttttona  by  deed,  see, 
also,  Pabtition. 

As  to  how  a  deed  shonld  be  Pleaded  see 
PtiAniKe. 

As  to  the  mode  of  Proving  a  deed,  see  Ev- 


As  to  RagtoteKing  deeds,  see  RsooBDnra. 
As  to  what  is  a  fitoal,  see  Sbal. 
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DBPAULT. 

I.  Ib  AOnOBB  AT  LAW. 

n.  Ib  finTB  nr  bquitt. 

in.  Oivn.  AonoNB  (undbb  thb  Ck>DB  ov  Pbo- 
oboiibb). 


I.  In  Actions  at  Law. 

1.  Plaintiff  may  waive  defendant'a  notice 
of  appearanoe.  Under  Bole  7  of  1796, — re- 
qniring  that  defieinlt  shall  not  be  taken,  if  spe- 
cial bail  is  reqoired,  although  twenty  days  have 
passed,  until  five  days  after  notice  of  bail, — the 
plaintiff  may  proceed  after  twenty  days  to 
plead,  and  four  days  after  defendant  has  filed 
bail.  Notice  of  the  filing  is  not  indispensa- 
ble. Supreme  Gt,^  1810,  Lebpenard  «.  Baker, 
6  Johm.^  828. 

2.  Service  and  dafianlt  on  aamo  day. 
Where  defendant  serves  his  plea  after  the 
time  has  expired,  and  plaintiff  on  the  same 
day  enters  default,  the  court  will  not  inquire 
which  act  was  done  first,  but  the  default  will 
be  held  regular.  Supreme  Ot.^  1886,  Bogers  v. 
Beach,  18  Wend,,  688 ;  1887,  Havens  v.  Dibble, 
18  Id,,  655. 

3.  n»ndulent  delay.  Where  the  retainer 
and  course  of  proceeding,  on  the  part  of  the 
defendant,  are  out  of  the  ordinary  and  natural 
course  of  business,  and  obviously  intended  to 
work  extraordinary  delay,  the  plaintiff's  attor- 
ney may  disregard  it  as  fraudulent,  and  enter 
a  de&ult.  Supreme  Ot,,  1840,  Anonymous, 
22  WefuL,  619 ;  Bank  of  Buffalo  v.  Lowry,  22 
Id,,  680. 

4.  Tbreata  of  delay.  The  hot  that  defend- 
ant bad  promised  to  pay  the  debt,  but  threat- . 
ened  to  make  delay  if  he  were  sued,  does  not 
Justify  the  plaintiff  in  disregarding  a  regular 
pleading  and  entering  Judgment  by  default. 
Supreme  Ct,,  1846,  Ferine  o.  Blackford,  2  How. 
Pr,,  181. 

5.  IHaregaxding  order.  Defendant  obtained 
an  order  setting  aside  an  inquest  on  payment 
of  costs,  but  omitted  to  serve  the  order  or  offer 
the  costs.  Heldy  that  plaintiff  was  regular  in 
entering  Judgment  by  default,  in  disregard  of 
the  order ;  and  that  such  Judgment  should  not 
be  opened,  unless  defendant  disclosed  a  meri- 
torious defence.  Supreme  Ot,,  Sp,  T,,  1847, 
McQaffigan  «.  Jenkins,  1  Barb,,  81. 

6.  Ohjeotion  to  aervioa  Where  the  attor- 
ney puts  his  refusal  to  receive  a  paper  as  duly 
served,  upon  a  specific  ground,  he  cannot  resist 
the  motion  to  vacate  the  default,  upon  any 
other  ground.  Supreme  Ot.,  1844,  Yande- 
venter  o.  Phillips,  7  HtU,  148. 

7.  Plaintiff's  attorney  received  defendant's 
special  pleas,  which  were  not  verified,  on  the 
day  that  he  entered  default,  and  returned 


390 


DEFAULT. 


StlAW. 


them,  objecting  only  that  they  were  not  served 
in  time.  MM^  that  hie  de£ialt  was  irregnlar. 
Suprems  Ot,,  1844,  Royoe  «.  Mott»  1  How. 
Ft,,  49. 

8.  Demuirer  to  pleas.  A  defiinlt  npon  de- 
murrer to  ftpeoial  pleas  aooompanying  the  gen- 
eral issue,  will  not  be  set  aside  where  the  mat- 
ter of  the  pleas  is  provable  under  the  general 
i88ue.  SuprmM  Ot,^  1846,  Taylor  «.  Frost,  2 
Dm.,  200. 

9.  Where  special  pleas  are  deemed  frivoloas, 
they  should  be  noticed  as  frivolous,  not  de- 
murred to.  Where  they  were  demurred  to,  a 
defiiult  was  opened  on  ezotise,  on  payment  of 
costs  eft  deftult  of  subsequent  proceedings  and 
of  motion,  dupreme  Ot,y  1644,  Riley  e.  Van 
Amrange,  1  How,  iV.,  41. 

10.  Afbar  a  nair.  is  set  aside  for  irregu- 
larity, widi  liberty  to  plaintiff  to  cure  the 
irregularity  by  filing  and  serving  papers  mme 
pro  tunc,  he  should  file  an  affidavit  of  the 
service  of  such  papers  before  proceeding  to 
enter  the  default  IT.  F.  Oom.  PI,  1840,  Schil- 
ling e.  Welman,  5  K  T,  Leg.  Obi.,  20. 

11.  Short  notica  Where  the  notice  to 
plead  required  defendant  to  do  so  within  ten 
days  instead  of  twenty,  a  default  was  set  aside 
as  irregular,  although  it  was  not  entered  until 
after  twenty  days,  dupreme  Ot.,  1846,  Ooon 
e.  Noble,  %ffofD.  Pr.,  97. 

12.  laoperfeot  plea.  If  plaintiff  accepts  an 
imperfect  copy  of  a  plea,  the  court  wiU  com- 
pel defendant  to  file  a  perfect  plea,  if  it  has 
not  been  done,  and  will  open  his  defeult.  Su- 
prome  Ot,,  1796,  Oohan  ad$.  Kip,  Ool  S  0. 

Cm,,  60. 

la  Servloe  by  malL  On  affidavit  that 
the  plea  was  sent  by  mail  to  the  plaintiff  ^s  at- 
torney, and  the  receipt  of  it  not  being  denied  in 
his  counter-affidavit, — Hold^  that  the  default 
should  be  set  aside,  with  costs  to  be  paid  by 
the  plaintiff^s  attorney  himself.  Supriame  Ot,, 
1800,  Stafford  v.  Oole,  1  Johm.  Cos.,  418; 
S.  0.,  Ool,  A  0,  Oa$,,  110;  and  see  Hudson  o. 
Henry,  1  Oai,,  67 ;  Ludlow  «.  Heycraft,  2  /Ap 
886. 

14.  Penal  aotlon.  Default  in  an  action  for 
a  penalty  under  a  municipal  ordinance,  set 
aside,  where,  at  the  time  it  was  taken,  defend- 
ant bad  a  petition  pending  for  relief.  Mayor, 
Ac,  of  N.  Y.  «.  Sands,  2  Oai,,  878;  S.  0.,  Ool, 
4b  O  Oas,,  420. 

15.  BaU.  On  an  application  to  set  aside  a 
default,  bail  are  not  entitled  to  any  peculiar 


indulgence.  Supreme  Ot.,  1800,  Gorham  n 
Lansing,  9Jehn$.  Oae.,  107. 

16L  An  exense  for  not  having  pleaded  is 
required,  on  setting  aside  a  regular  de&olt 
Supreme  Ot.,  1800,  McEinatry  «.  Edwards,  2 
Johm.  Ode.,  118 ;  S.  0.,  Ool  A  O.  Oae.,  126; 
1808,  fipencer  «.  Webb,  1  (%m.,  118;  Cogswell 
V,  Yanderbei^h,  Id.,  166 ;  1881,  Johnson  9. 
Olaric,  6  Wend,,  617;  bst  compare  Allen  fi 
Thompson,  1  Hall,  64. 

IT.  An  inregnlar  doianftt  is  to  be  set  aside 
without  regard  to  merits.  Supreme  Ot.,  1806, 
Howell  0.  Denniston,  8  OaL,  96 ;  and  see  De- 
peyster  e.  Warne,  2  /d.,  46. 

18.  Default  taken  after  tmanthoiised  amend- 
ment set  aride.  OKnton  e.  Porter,  2  Oa/L,  176. 

19.  BeouUar  pcaotlee  in  taking  defiuiKin 
N.  Y.  Superior  Court,  when  defendant  is  held 
to  bail.    Broome  «.  Wellington,  1  Sem^.,  664. 

ao.  Hegalardeiaulis.  The  pfsetioecf  set- 
ting aside  defaults  is  to  be  extended  te  every 
oase  where  ti&e  party  swears  to  merits,  and  no 
trial  has  been  lost  Supreme  Ot.,  1810,  Daven- 
port e.  Ferris,  6  Johne.,  181 ;  1817,  TaUmadge 
V.  Stockholm,  14/<2.,  842. 

21.  Payment  of  costs  is  a  snffident  pendlty 
for  neglecting  to  f^ead.  TaUmadge  e.  Stock- 
holm, 14t/<?An<.,  842. 

22.  Aflmtsslon  of  debfc  The  eommon  affi- 
davit of  merits  is  not  suffideat  to  open  a  de- 
fkuk,  where  defendant,  after  suit  brought,  has 
acknowledged  the  debt,  and  asked  forbeanaot. 
Supreme  Ot.,  1848,  Sheldon  e.  Campbell,  6 
mil,  508. 

S3.  9te  afBdavit  for  a  motien  te  sot  aside 
default,  must  state  that  a  defiudt  has  been 
taken.  Supreme  Ot,  1844,  Pike  «.  Power,  1 
Eow.  Pr,,  68. 

24.  To  set  aside  a  writ  of  inquiry,  on  the 
ground  of  newly-discovered  evidcDoe  sufficient 
to  support  a  plea,  the  Banea  of  the  witnesses 
must  be  disclosed,  as  well  as  what  is  expected 
to  be  proved,  siqtreme  Ot.^  1806,  Richardson 
e.  Backus,  1  Jehne.^  69. 

25.  On  moving  to  set  aside  defi&ult,  a  gen- 
eral affidavit  of  merits  is  necesaary.  The  affi- 
davit of  merits  annexed  to  the  plea  will  not 
serve*  Supreme  Ot^  1845,  Robinson  e.  Sin- 
clair, 1  Moio,  Pr.,  106.  To  the  same  effect  is 
Alberti  t^.  Peck,  1  Id.,  280.  , 

26.  Opposing.  The  court  do  not  hear  affi- 
davits in  opposition  to  an  affidavit  of  nerltk 
Supreme  Ot,,  1829,  Haaford  e.  Melfair,  2 
Wend,^  284* 
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27.  DflAiiili  set  aside,  beoaoae  plalntifrs  op- 
posing papers  did  not  show  when  the  deolar^ 
atkm  iros  served.  Smith  e.  Rdb«rt8,  1  Bim. 
Fr^  40, 

a&  A  aalay  of  ten  months  after  entry  of 
jodgment  as  in  ease  of  nonsnit,  is  fatal  to  plain- 
tilPB  motion  to  be  let  in  on  the  merits.  Suprmne 
CU,  1845,  Hngenin  «.  Gnmger,  1  Aw.  /V.,  120. 

29.  Motions  to  set  aside  defaults  denied,  on 
the  grcmnd  of  delay.  De  Dewandelaer  «.  Ear 
ger,  1  Em.  IV.,  61 ;  Bliss  •.  Treadway,  li.^ 
MS. 

aa  BnmaM  Cor  de&idtB.  A  de&ult  set 
taide  where  the  attorney  aetod  mider  a  mis- 
take ss  to  the  praotioe,  and  swore  to  merits. 
BssnI  e.  BaU,  8  Jbkm.  Ow.,  91. 

SL  Defendant^  appearanoe  was  sent  to  the 
igmt  of  the  defendant's  attorney,  to  be  serr^d 
tm  the  plaintiff's  attoney,  and  the  latter  de- 
Died  the  reosSpt  of  ft;— FaU;  thai  as  the  agent 
to  whom  the  papers  were  sent  did  not  show 
that  he  had  not  reoc^Ted  them,  deieiQlt  should 
Bot  be  set  aside.  Stipreme  Ot.^  1805,  Lansing 
f.  Homer,  8  6bi.,  95. 

32l  Ignoranoe  of  the  neoessity  of  employing 
a  attorney  is  not  an  excuse.  Suprmne  Ct.^ 
1906,  Beekman  e.  Franker,  8  (7ai.,  96. 

381  Where  an  attorney  appeared  ibr  defend- 
iDt^  after  a  defhnlt  had  been  entered,  and  the 
l^ntiirs  attorney  did  not  apprise  him  of  the 
de&nlt,— iJeZ<2,  that  the  deAiiih  sbonld  be 
opened  on  terms,  allowing  the  Judgment  to 
stand  m  secnrity.  Supreme  Ot.^  1808,  Steele 
aii,  Tennent,  1  (7at.,  66. 

8C  Detention  of  defendant  by  adverse 
winds, — ffeld^  an  excuse.  People  •.  Freer,  1 
Oai,  894. 

35.  A  defknlt  set  aside,  on  the  ground  of  mis- 
take, though  plaintiff's  attorney  denied  har- 
ng  received  a  notice  of  retainer.  Thompeon 
t,  F^yne,  8  Oati,^  88. 

3&  Misapprehension  of  a  stipntotion,  and  a 
delay,  from  accident, — MM,  grounds  for  set- 
ting aside  a  defoult  AiprMiM  (^.,  1806,  Ofaiey 
f.  Bacon,  8  Oai.,  182. 

37.  A  defhuH  in  the  Supreme  Oomt,  suffered 
because  defendant  supposed  the  suit  to  be  in 
the  Oommon  Fleas,  and  he  having  retained  an 
attorney  to  defend  there,— set  aside.  Wilson 
«.  Outinrie,  8  CfaL,  184. 

36L  ICsapprehension  of  the  time  of  the  re- 
turn of  the  writ, — Beld,  an  excuse.  Gardinier 
f.  Crocker,  8  Oai,y  189.    ' 

39.  Mistake  ias  to  wh^er  there  had  been 


any  service  of  the  process, — SM^  an  exome. 
Bennet  e.  Fuller,  4  Johns.^  486. 

40.  Sickness  of  the  attorney  is  a  sufficient 
excuse  to  open  default  Supreme  Ot^  1844, 
Wihnarth  e.  Gatfield,  1  How.  Pr.,  60. 

41.  Plaintiff's  counsel  was  actively  engaged 
elsewhere  when  the  cause  was  called,  and  de- 
fendant's counsel  was  not  present  at  the  time, 
but  the  counsel  on  each  side  within  a  few 
minutes  after  appeared  in  court,  and  the  do- 
fendantV  ooonsel  reftned  to  have  the  cause 
reinstated,  and  in  answer  to  an  order  to  show 
cause  the  next  day  why  the  cause  should  not 
be  reinstated,  gave  as  a  reason,  that  one  of  his 
witnesses  was  absent;  bo1&  parties  in  fkct 
having  intended  to  try. 

Held^  that  defendant's  motion  fbr  judgment, 
as  in  case  of  nonsuit,  should  be  granted,  unlesi 
plaintiff  stipulate  to  pay  costs.  Supreme  Ot., 
1846,  Snowies  v.  Poillon,  1  S&w.  Pr.y  269. 

42.  Excuses  for  de&ults,  and  terms  of  open* 
ing.  Ghirdinier  e.  Crocker,  (hi.  S  0.  Oae., 
481;  Ludlow  «.  Heycraft,  /i.,  429;  Thomp- 
son «.  Payne,  Id.,  441 ;  Wilson  e.  GutAirie,  /i., 
477;  Varnum  e.  Wheeler,  1  Mno.  iV.,  »♦ 
Oorning  «.  Tripp,  1  /d.,  12;  Steer  «.  Head,  1 
/d,  14;  Olark  «.  Bawson,  1  Id.,  16;  People 
«.  Mayor,  dec.,  of  Brooklyn,  1  Id.,  62;  Van 
Namee  v.  Jones,  1  /<!.,  68 ;  Travis  e.  Hadden, 
1  Id.,  66;  Barker  e.  McBride,  1  Id.,  89;  Tan 
Rken  e.  Hurst,  1  Id.,  24 ;  Smith  e.  Beid,  1 
Id.,  21. 

43.  Neglect  of  Inadvent  attorney.  The 
court  will  relieve  a  party,  whose  rights  have 
been  concluded  by  the  neglect  of  his  attorney, 
if  otherwise  he  would  be  remediless  by  reason 
of  the  insolvency  of  the  attorney.  Skipreme 
Ot.,  1880,  Meaoham  e.  Dudley,  6  Wend.,  614. 

44.  Dtaoharge.  Where  a  d^endant  obtains 
an  insolvent  discharge,  after  declaration  filed, 
he  ought  to  plead  his  discharge  in  season ;  and 
if  he  neglects  to  do  so,  he  will  not  be  allowed 
to  plead  it  mme  pro  tmc,  after  Judgment. 
Supreme  Ot.,  1820,  Desobry  e.  Morange,  18 
Johne.,  886. 

45.  The  dAfenoe  that  the  debt  sought  to  be 
recovered  was  money  lost  at  play,  is  no  ex- 
ception to  the  general  rule  that  a  party  addng 
leave  to  open  default  and  interpose  a  defence, 
must  show  an  excuse  for  the  default.  Supreme 
Ot.,  1S46,  Oowton  «.  Anderson,  1  How.  Pr., 
146. 

46.  Umitatioiia.  On  an  ordinary  applica- 
tion to  set  aside  a  default,  the  court  will  not 
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impose  the  condition  that  he  shaU  not  plead 
the  statute  of  limitations.  Supreme  Gty  1888, 
Qonrlay  9.  Hntton,  10  Wend,^  696. 

47.  Tenns.  After  the  plaintiff  has  perfect- 
ed jadgmenty  defendant  can  he  relieved  onlj 
on  terms, — e.  ^.,  payment  of  costs  and  filing  a 
plea  instanter.  Suprems  Ot,,  1806,  Giles  «. 
Gaines,  8  Oai.j  107. 

4&  Terms  on  which  an  inqneet  was  set 
aside  where  damages  were  separately  assessed 
on  a  special  count,  and  on  the  money  counts, 
in  an  action  against  ezecutoi's,  and  judgment 
had  heen  arrested  on  the  special  count  Liv- 
ingston 9.  Livingston,  8  Jokni.,  264. 

49.  Where  plaintiff  had  lost  a  trial,  and  he 
proved  declaration  of  defendant's  intention  to 
put  his  property  out  of  his  bands,  the  court 
ordered  the  judgment  to  stand  as  security. 
Fenton  9.  Garlick,  6  Johns,,  287. 

50.  After  default,  defendant,  on  tendering  a 
plea,  is  bound  to  take  short  notice  of  trial. 
Suprems  Ot,  1888,  Butler  «.  King,  10  Wend,^ 
661. 

51.  In  the  oaae  of  cm  eaceontor  or  admin- 
istrator, though  a  regular  judgment  has  been 
obtained  against  him  by  default,  and  more 
than  a  term  has  elapsed,  yet  the  court  will  set 
aside  the  default  on  payment  of  costs,  to  let  in 
the  defendant  to  plead,  so  as  to  prevent  his 
being  made  liable  de  bonit  propriU^  through 
the  ignorance  or  negligence  of  his  attorney. 
Supreme  Ot.^  1810,  Philips  «.  Hawley,  6  Johns.^ 
129. 

52.  CoBtB.  Where  a  default  is  set  aside 
*^  on  payment  of  costs,*'  the  rule  is  conditional, 
and  of  no  force,  if  the  costs  are  not  paid.  Su- 
preme Ot.<i  1811,  Pugsley  «.  Van  Alen,  8  Johns,, 
862. 

53.  Request  before  motloiL  That,  in  or- 
dinary oases,  if  defendant  present  plaintiff  an 
affidavit,  and  make  him  offers  upon  which  he 
would  be  entitled  to  relief,  and  the  plaintiff 
refuses  to  waive  the  default,  the  court  will 
open  it,  without  costs  subsequent  to  the  offer. 
Supreme  Ot,,  1826,  Packard  v.  Hill,  4  Ono.,  66. 

54.  Pleading  lasnably.  Where  a  favor  is 
granted  to  a  party  on  the  terms  of  pleading 
issuably,  the  condition  must  be  strictly  per- 
formed; and  the  joinder  of  a  plea  that  is  not 
issuable,— «  g.,  another  action  pending, — with 
that  of  the  general  issue,  is  not  a  performance. 
Supreme  Ot,,  1808,  Davis  9.  Grainger,  8  Johns,, 
269. 

55.  A  demurrer  is  not  an  issuable  plea 


within  rule  21,  requiring  the  defendant  to 
plead  issuably  on  opening  a  default.  Supreme 
Ct,,  1888,  Marsh  «.  Barney,  10  Wend,,  689. 

56.  A  defendant,  under  condition  of  plead- 
ing issuably,  may  put  in  a  special  plea  in  bar, 
though  it  may  call  for  a  replication.  Supreme 
Ot,,  1846,  Ooffee  v,  Lawrence,  2  Den.,  196. 

57.  In  an  action  against  several,  on  con- 
tract, though  one  suffered  default,  but  others 
proved  payment, — Held,  that  damages  could 
not  be  assessed  agdnst  the  defendant  who  had 
suffered  default  Supreme  Ot,  1887,  McGlure 
«.  HaU,  19  Wend.,  26. 

5&  Second  defianlt  Where  a  de&ult  is 
set  aside,  and  no  further  order  is  made,  the 
party  must  plead  or  proceed  at  once,  or  an- 
other default  may  be  entered.  Supreme  Ct,, 
1842,  Reynolds  f>.  Fountain,  ^HiU,  62. 

59.  Form  of  judgment.  The  court  ordered 
that  the  cause  be  put  off  on  payment  of  costs, 
or  that  plaintiff  should  have  judgment ;  and 
defendant  failed  to  pay  the  costs.  Held,  that 
the  judgment  should  be  in  the  usual  form  of 
judgment  by  default,  without  plea,  kc.  Su- 
preme Ct.,  1848,  Booth  «.  Whitby,  6  HQl,  446. . 

GO.  Opening  ex  parte.  A  default  taken  at 
a  special  term  will  not  be  opened  at  the  same 
term,  in  the  absence  o#1;he  party  who  took  it, 
where  the  party  suffering  it  did  not  attend 
until  late  in  the  term,  and  then  found  lus  de- 
fault had  been  taken.  He  must  move  at  the 
next  term.  Suprems  Ct.,  1846,  Mather  «. 
Wardell,  1  How.  Pr.,  172. 

61.  BCdtion  to  oliange  tiie  vanne  denied 
with  coats,  because  defendant's  default  had 
been  entered.  Hull  v.  Wallis,  2  Haw.  iV.,  184; 
Olapp  «.  Stevens,  Id.,  276. 

IL  Ik  Surra  m  Equity. 

62.  A  regular  defianit  will  not  be  set  aside 
where  defendant  has  any  interest  to  delay  pro- 
ceedings, upon  a  simple  affidavit  of  merits, 
though  excuse  be  given.  Defendant  must  dis- 
close his  defence.  Chancery,  1887,  Hunt  «. 
Wallis,  6  Paige,  871. 

The  same  rule  applied,  without  reference, 
to  any  motive  for  delay.  1846,  Winship  «. 
Jewett,  1  Barh.  Ch.,  178. 

63.  A  regular  default  will  not  be  opened  to 
enable  a  party  to  raise  technical  objections. 
Chancery,  1848,  Gay  «.  Gay,  10  Paige,  86». 
To  the  same  effect,  1882,  Ohamplin  «.  Mayor, 
&c.,  of  N.  Y.,  8  Id,,  678 ;  1846,  Winship  «. 
Jewett,  1  Barh,  Ch.,  178. 
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6C  Delay.  After  sale  in  foreclosure,  the 
eonrt  reftued  to  open  a  default  of  the  mort- 
gagor, not  deeming  the  delay  saffictently  ez- 
eosed.    Yates  «.  Woodrnff,  4  JS^.,  700. 

6SL  NegotiationB  for  a  settleineDt  and  an 
irbitration,  without  an  express  agreement  to 
sDJ^pead  proceedings,  will  not  excuse  a  regular 
defiuilt  Ohaneery^  1824,  Norton  o.  Eosboth, 
Effik^  101 ;  Orphan  Asylum  o.  MoOartee,  /<2., 
106. 

6&  A  rtipnlation  which  was  not  reduced 
to  writing,  may  be  set  up  to  excuse  a  default, 
bat  not  to  impeach  its  regularity.  Ohanoery^ 
183S,  Wager  o.  Stickle,  8  Paige,  407. 

67.  FoifaltmaL  Where  a  default  is  tech- 
nktaHy  regular,  defendants  cannot  be  allowed 
to  insiflt  up<m  any  grounds  of  defence  which 
we  in  the  nature  of  a  penalty  or  forfeiture.  Ib» 

6a  LfanttationB.  In  general,  upon  opening 
dflfiolt  in  answering,  the  court  will  not  impose 
the  eooditioii  that  the  statute  of  limitations 
ihill  not  be  set  up,  unless  the  complainant 
ibowB  that  his  ability  to  meet  the  defence  has 
been  Jeoparded  or  impaired  by  the  delay. 
F.  Ooa.  Ot^  1840,  Douglas  o.  Douglas,  8 
^Uv.,890. 

69.  tTsniy.  The  settled  principle  of  chan- 
oeiy  is,  not  to  open  a  regular  de&ult  to  en- 
able defendant  to  set  up  usury  as  a  defence, 
eieept  upon  the  condition  that  he  waives  the 
forfeiture,  and  insists  upon  the  defence  only 
as  to  the  usurious  premium.  Cfhane&ry^  1845, 
Kational  Fire  Ins.  Go.  v.  Sackett,  11  Paige, 
610.  To  the  same  effect,  1882,  Wager  o. 
Stickle,  8  Id.,  407;  1846,  Quincy  a.  Foot,  1 
Barb.  Ch.,  496;  1847,  Watt  v.  Watt,  2  Id., 

m. 

70.  In  chancery,  a  defendant  is  not  to  be 
peradtted,  where  the  prCceedings  agunst  him 
tte  regular,  to  come  in  after  decree,  as  a  mat- 
ter of  tKwoTy  to  make  his  defence  or  open  his 
de&idt,  to  enable  him  to  set  up  usury,  except 
on  terms  of  paying  the  principal  and  interest 
jiiiUydue.  Chaneerff,  1848,  Sands  «.  White, 
8  Ck  iSM.,  89. 

Defendant  must  offer  to  consent  to  a  decree 
for  the  payment  of  what  is  equitably  due. 
1847,  Watt «.  Watt,  9  Barb.  Oh.,  871. 

71.  THahnanmA  defence.  A  court  of  equity 
win  not  open  a  regular  default,  or  relieve  a 
party  from  the  oonsequenoes  of  his  own  neg- 
lect, in  order  to  enable  him  to  set  up  an  nn- 
CQBsdentious,  or  a  dishonest  defence.  [10 
Piige,  874;  8  Wend.,  661.]    K  T.  Superior 


Ot.,  1860,  King  ••  Merchants'  Exchange  Co.,  2 
SoiM^.,  698. 

72.  The  defence,— on  the  part  of  a  corpora- 
tion, sued  upon  securities  given  by  them,  and 
for  which  they  had  received  value, — that  giv- 
ing such  securities  was  beyond  their  corporate 
powers, — Meld,  an  unconscientious  defence 
within  this  rule.  lb. ;  S.  P.,  Cfhaneery,  1847, 
Bard«.  Fort,  8  Barb.  Oh.,  682. 

73.  Where  a  trustee  and  his  cestui  qvs 
truet  aoe  defendants,  and  the  tatter  answers, 
his  rights  are  not  prejudiced  by  the  default 
of  the  former.  Ohaneery,  1844,  Danforth  v. 
Woods,  11  Paige,  9. 

m.  Iif  Civil  AcmoNs  (ukdbb  thk  Code 
ofPbogedukb). 

74.  In  whait  cases  Judgment  may  be  had  on 
failure  to  answer.  Ood$  of  Pro.,  §  246  :  Rtdei  </ 
1868,  24,  26,  89. 

75.  Name  of  oonnsel  to  be  indorsed  on 
proof  of  notice,  where  rule  is  obtained  by  de- 
&ult.    ^tt20e<?/1868,  66. 

76.  Servloe  on  arrest  Alter  service  of 
summons,  defendant  was  arrested,  and  at  the 
same  time  served  with  a  copy  of  the  com- 
plaint; but  he  was  discharged  from  arrest  on 
the  ground  of  privilege.  Seld,  that  a  Judg- 
ment entered  by  default,  twenty  days  after 
service  of  summons,  but  less  than  twenty 
days  after  the  service  of  the  complaint,  was 
regular;  but  on  swearing  to  merits,  defendant 
was  let  in  on  terms.  Supreme  Ot,  8p.  T.,  1862, 
Van  Pelt  e.  Boyer,  7  How.  Pr.,  826. 

77.  The  ooort  has  power  to  allow  the  de- 
fendants to  put  in  answer,  though  they  have 
neglected  to  answer  within  the  twenty  days 
prescribed  by  the  Oode.  Supreme  Ot,  Sp.  T., 
1849,  Allen  v.  Ackley,  4  Eow.  Pr.,  6.  To  the 
same  effect,  1848,  Lynde  v.  Verity,  8  Id,,  860 ; 
8.  0.,  1  Oode  R,  97. 

7&  AJmdavit.  A  regular  Judgment,  suffer- 
ed by  default,  under  advice  of  counsel  that 
there  was  no  defence,  upon  a  full  knowledge 
of  all  ttie  facts,  should  not  be  set  aside  with- 
out a  full  and  clear  affidavit,  explaining  on 
what  particular  ground  the  defence  rests,  and 
the  nature  ef  tke  connsePs  mistake.  Supreme 
Ot.,  Sp.  T.,  1861,  Ellis  V.  Jones,  6  Eow.  Pr., 
296. 

79.  An  affidavit  of  merits,  averring  that  a 
specific  sum  should  have  been  credited  by 
plaintiff^  is  not  a  sufficient  ground  for  opening 
a  default,  the  plaintiff  showing  that  defendant 
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admitted  tfae  whole  demAod  beC»re  the  sait^ 
and  defendant  making  no  exoose  lor  not  an. 
Bwering.  Supreme  Ct,j  Sp.  7.,  1851,  White  «. 
Featheretoohangh,  7  Mmb.  Pr^  857. 

80.  On  an  app^Uoation  to  open  a^de&nlt 
taken  npon  a  motion  to  ohaage  the  place  of 
trial,  the  ezeoae  stated  in  the  attorney^a  affi- 
davit waa,  that  his  elient  was  absent  so  tiiat 
his  affidavit  co«dd  not  he  proeored  in  season 
to  be  used  in  opposing  the  motioiL  HeU^  in- 
snffioient.  The  attorney  should  not  have  wi- 
fered  the  order  to  be  taken  bj  default,  bnt 
should  have  appealed  and  asksd  a  poetpone- 
ment  Supreme  Gt,,  Sp.  T,,  1«56,  YaA  Al- 
strand  «.  House,  8  AUoM  Pr.,  226. 

SJL  i^rgoment  It  is  the  ptaetice  of  the 
New  York  Superior  Ooorti  where  a  default  is 
taken  on  the  first  day  of  the  term,  to  open  it, 
and  penmt  the  ease  to  be  argued  upon  just 
terms,  if  application  is  made  without  delay,  at 
the  same  term, — unless  some  had  f$ith  ap- 
pears, or  there  is  reason  to  believe  that  the 
appeal  is  frivolous  or  the  purpose  is  delay. 
IT.  Y.  Superior  Ot,,  1869,  Bradford  •.  Green- 
wich Ins.  Oo.,  8  AbIfoU$'Pr,^  261. 

88.  Although  where  the  questions  involved 
have  been  plainly  and  distinotly  passed  upon 
by  the  Court  of  Appeals  in  other  oaseA,.the 
default  should  not  be  opened ;  yet  if  the  ques- 
tion in  the  case  at  bar  may  be  distinguished 
from  the  precise  questions  actually  decided  by 
that  court  in  previous  cases,  notwithstanding 
the  fact  that  just  inferences  from  such  de- 
cisions must  satisfy  the  court  below  that  they 
ought  to  hold  against  the  moving  party,  his 
de&ult  should  be  opened  on  terms,  so  that  he 
may  be  able  to  raise,  before  the  Court  of  Ap- 
peals, the  precise  question  in  his  case.    lb, 

83.  Under  such  circumstances,  a  motion  to 
open  a  default  taken  at  the  April  general  term 
was  allowed,  on  payment  of  costs  of  April 
tenn,  $10  costs  of  motion,  and  on  stipulation 
that  the  cause  be  placed  on  the  calendar  of 
the  May  general  term,  and  argued  without 
further  notice.    lb, 

84.  Xdmitationfl.  A  defendant  should  not 
be  allowed,  alter  default,  to  put  in  an  answer 
setting  up  the  statute  of  limitations,  where  it 
appears  that  the  debt  is  still  justly  due.  In- 
dulgence should  not  be  granted  to  the  defend- 
ant's laches,  merely  to  enable  him  to  deny  the 
like  indulgence  to  the  laches  of  his  adversary. 
Supreme  Ot,,  Sp,  Z,  1868,  Hawes  «.  Hoyt,  11 
Mow,  Pr.,  454. 


85.  Uanij.  Ade&nltroguhirlytidDendiduld 
Bot  be  opened  to  allow  the  defendant  to  iaiter- 
pose  the  defence  of  usuiy.  Se  heid^  on  «  re- 
view of  many  cases.  JST,  Y,  Superior  Ot^  S^, 
T,,  1867,  Morrk  «.  »aftery,  6  A^^beM  iV^  74. 
But  compare  Grant  e.  McOaughin,  4  Bom.  iV., 
216. 

86b  That  In  an  aotian  §aK  wastes  to  re- 
cover the  place  wasted  and  treble  damages 
the  plaintiff's  aUegation  that  the  ii^ury  to  hii 
estate  is  equal  to  the  value  of  tiie  defendant's 
term,  is  not  admitted  by  the  dsfenlt  of  ibe 
defendant.    Harder  e.  Harder,  26  JBbn^.,  40ft. 

87.  Absent  aetaidairtB.  That  a  ngolar  de- 
fkjdt  of  absent  defendants  wiU  not  be  opened, 
unless  they  give  security  far  coefcs.  Thayw  e. 
Head,  2  Code  R,  18. 

8a  Co«rt  of  Aiiipaala  Upon  motien  to 
relieve  an  appellant  from  a  <tiamiisat  of  his 
appeal  by  defeult,  for  not  proonrkig  the  retom 
to  be  filed,  or  not  serving  his  case,  in  due  sen- 
son,  unless  the  respondent  can  show  some  de- 
lay or  inoonveoienoe,  the  defenlts  ought  to  be 
relieved  against  in  all  cases  where  good  faith 
appears,  on  terms,  in  analogy  to  the  old  mle 
for  relieving  against  defaults  for  want  of  a 
plea.  [2Comst.,569.]  (H.  of  Appoak,  1B6S, 
Waterman  e.  Whitney,  7  Mom.  Pr.,  407. 

89.  On  opening  a  default  regularly  taken  at 
a  previous  term,  the  court  required  the  pay- 
ment of  oonnsel-fee  of  fifty  dollara,  besidaB 
taxable  costs  of  the  term  and  oosts  of  motion. 
Blade  v.  Warren,  1  M,  Y,  (1  Oomet),  481. 

9a  Terms  on  which  the  Oourt  of  Appeals 
opened  a  regular  de&ult  npon  an  ordinary 
excuse,  stated.  Oonant  e.  Vedder,  4  Earn. 
Pr,^  141 ;  Yanderheyden  e.  Mallary,  8  Id^ 
295. 

Consult,  also.  Appeal;  and  Ooubt  or  Ap- 

FBALS. 

91.  Appeal.  A  default  cannot  be  reviewed 
by  appeal.  The  defendant's  remedy  is  to  move, 
upon  excuse,  to  have  the  defkult  opened.  Sm^ 
greme  Ot,^  1860,  Pope  e.  IHnsmore,  8  AbhoM 
Pr,,  429;  K  F.  Superior  Ot,  1869,  Stewart  •. 
Morton,  /i.,  note.  » 

Oonsult,  also,  Appsal. 

As  to  requisites  of  the  AJUUnM^  aee,  also, 

ASTIDAVn  OV  MSBITS. 

As  to  what  is  an  Affpearanoa^  see  Appbab* 
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L  Komlsal  todniy.  The  maxim  de  mini- 
mk  iiM»  wrat  le»  is  not  an  answer  to  an  ao- 
tion  for  violating  a  dear  legal  right  Supreme 
(X,  1855,  EUioottYille  &  Great  Valley  Plank- 
road  Oo. «.  Bof&lo  4  Pittsburgh  R.  R.  Oo.,  20 

Z  Party  intorested  on  both  sides.  It  is 
a  good  answer  to  an  action,  that  a  partj  b 
^gally  interested  on  each  side  of  the  question. 
Ho  party  can  be  both  plaintiff  and  defendant 
in  an  action.  [1  Ohit.  H.,  46 ;  14  N.  H.,  129.] 
And  this  answer  could  always  be  c^ren  under 
the  general  issue,  [ft  Bing.^  197.]  Supreme 
(Xj  1858,  Trustees  of  Meth.  £p.  Oh.  in  Pult- 
ujv,  Stewart,  27  .figtrft.,  558.  Compare  Oole 
f.  Reynolds,  18  K  Y.  (4  Smithy  74. 

a  Vnautboiiasd  aotloD.  .  In  an  action  in 
tbe  names  of  the  Board  of  the  Oommissioners 
of  Szdse,  for  penalties  under  the  license  law, 
an  answer  that  the  plaintiff  had  no  right  to 
bring  the  action,  and  that  they  had  never  au- 
thorized it  to  be  brought,  contains  no  defence. 
The  oommissioners  alone  have  a  right  to  object 
that  the  action  is  brought  without  their  au- 
tiiority.  [4  Den.,  269.]  Supreme  Ct,,  Cireuit, 
1858,  Pomroy  «.  Sperry,  16  How.  Pr^  211. 

4w  In  an  action  brought  in  the  name  of  a 
mmudpal  Corporation,  pursuant  to  law,  a  res- 
olution of  the  Corporation  repudiating  the  suit 
ia  oo  defence.  Supreme  Ct,^  1848,  Mayor,  &c., 
of  Albany  » .  Trowbridge,  5  Hill^  71 ;  affirmed, 
aO.,7/i.,429. 

&  ICatter  In  abatement  waived  If,  after 
an  answer  setting  up  a  defence  in  abatement 
is  h^d  bad,  defendant  answers  anew  upon  the 
merits,  the  defence  in  abatement  is  thereby 
waived.  If,  Y,  0<m,  Pl,^  1854,  Freeman  v, 
Newton,  8  E,  D.  Smith,  246. 

&  In  bar  and  in  abatenient  The  Code 
has  in  effect  abrogated  the  old  rule,  that  a 
plea  in  bar  w^ved  all  pleas  in  abatement. 
Under  the  Code,  whenever  issue  is  Joined  upon 
an  answer  containing  matter  in  abatement  and 
in  bar,  the  jury  may  be  required  to  find  spe- 
cially upon  each  issue.  If  the  issue  upon  the 
matter  in  bar  is  found  for  the  plaintiff,  and 
the  issue  npon  the  matter  in  abatement  for  the 


deienda&t,  the  court  can  give  Judgment  dismiss- 
ing the  plaintiff's  complaint,  leaving  him  to  sue 
again.*  Supreme  Ct.,  1864,  Sweet  v.  TutUe,  10 
ff<ne.  Pr,,  40 ;  affirmed,  14  K  T.  (4  KerrL%  465. 

7.  Affirmative  relleC  The  defendant,  in  an 
action  on  a  note  which  he  admits  to  be  due, 
may  set  up  as  a  defence  thltt  a  judgment  had 
been  recovered  against  him  for  another  claim, 
in  which  the  plaintiff  was  the  principal  debtor 
and  he  the  surety,  and  may  obtain  therein 
affirmative  relief^  directing  such  judgment  to 
be  paid,  so  far  as  deducting  the  plaintiff's  claim 
from  its  amount  will  pay  it.  IT.  F.  Com.  Ply 
1854^  Hannay  e.  Pell,  Z  R  D.  SmUJ^  482. 

8.  The  affirmative  relief  which  the  defend- 
ants should  have  in  such  a  case,  ougbt  not  to 
extend  beyond  what  becomes  necessary  to 
constitute  a  defence.  He  wo^ld  have  no  right 
to  claim  from  the  plaintiff  any  moneys  but 
what  would  arise  on  a  contract,  nor  to  ask  for 
a  Judgment  in  his  favor  for  matters  which  did 
not  constitute  a  defence  to  the  plaintiff's 
daim.    Ih. 

9.  Officer's  want  of  power  to  take  secu- 
rity. In  an  action  against  the  sureties  of  an 
individual  banker  with  whom  the  State  on- 
cers had  deposited  public  moneys,  which  they 
were  directed  by  statute  to  deposit  with  a 
banking  association,  the  defence  set  up  was 
that  the  officers  had  no  power  to  deposit  with 
an  individual  banker  and  to  take  security 
therefor. 

HM,  that  the  defence  was  frivolous.  If 
they  had  no  power,  yet,  since  they  were  n^t 
expressly  prohibited  by  law,  the  security  was 
at  most  only  voidable  at  the  election  of  the 
State;  it  was  not  subject  to  be  impeached  by 
the  defendants.  The  act  of  the  officers  was 
not  illegal,  as  a  criminal  violation  of  duty,  and 
the  case  was  not  within  the  terms,  reason,  or 
spirit  of  the  general  rule  making  void  all  trans- 
actions prohibited  by  law.  [2  Hill,  434.]  Ot. 
o/Appeah,  1658,  People  t>.  McOumber,  18  If. 
Y.  (4  Smith\  815. 

XO.  Illegal  porchaae  of  damanci.  If  the 
defence  that  the  cause  of  action  was  purchased 
contrary  to  the  statute,  respecting  the  pur- 
chase of  choses  in  action  by  attorneys,  ^., 
be  interposed,  it  must  be  decided,  not  by  the 
jury,  but  by  the  court,  who  will  nonsuit  the 


*  To  the  oootnuy  was  Gardiner  e.  Clark,  f  Bm^ 
iV.,44e;  batlhiawaaoverniladinUieCowtefAp- 
pea^  8.  C,  21  If.  r.  (7  SmWi)^  899,  and  the  dee- 
trine  aUted  in  the  text  established. 
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plaintifl^  if  it  be  proven.    Supreme  Ot^  1847, 
OrcQtt  V.  Pettit,  4  Den.y  288. 

11.  Conaideratloii  of  aflslgnment  A  debt- 
or cannot  resist  the  claim  made  upon  him  by 
the  assignee  of  the  debt,  on  the  ground  of  in 
adequacy  of  the  consideration  paid  by  the 
assignee.  K  F.  Com.  PI,  1865,  Mills  f>.  Fox, 
4  E.  2>.  amit\  220. 

12.  Void  aBsigiiment.  The  builders  and 
owners  of  an  unfinished  barge,  on  which  the 
sheriff  had  levied  execntions,  transferred  it  to 
the  plaintifEs  by  an  assignment  void  upon  its 
face  as  against  creditors.  The  defendants 
claiming  that  the  barge  had  been  their  own 
from  the  commencement  of  its  construction, 
brought  replevin  against  the  sheriff  and  ob- 
tained potoession.  The  plaintiff  having  dis- 
charged the  sheriff's  levy,  demanded  the  barge 
of  the  defendants,  and  brought  trover. 

Held,  1.  That  the  replevin-suit,  and  the  pos- 
session obtained  through  it  by  the  defendants, 
in  no  way  affected  the  rights  of  the  plaintiff. 

2.  That  the  defendants  could  not,  as  mere 
creditors  at  large,  defend  their  possession  by 
reason  of  the  fact  that  the  assignment  to  the 
plaintiff  was  void  as  against  creditors.  To 
enable  a  creditor  to  attack  an  assignment  as 
such,  he  must  have  judgment  and  execution. 
[1  Den.,  190.]  Until  then,  he  is  a  mere  stran- 
ger, and  the  fact  that  he  has  obtained  posses- 
sion, in  hostility  to  the  debtor,  gives  him  no 
right  to  resist  to  the  fraudulent  transfer.  Ot, 
cf  Appeals^  1869,*  Andrews  «.  Durant,  18  IT, 
^.  (4^it^),496. 

13.  Irregalarity  in  appointmeiit  of  re- 
ceiver. The  defendant,  in  an  action  brought 
by  a  receiver  of  an  insolvent  corporation,  can- 
not impeach  the  appointment  of  the  receiver, 
which  was  made  after  notice  to,  and  hearing 
o^  the  corporation,  on  the  ground  that  it  in- 
volved an  irregularity  which  would  have  been 
a  x^Mison  for  reversing  the  order  of  appoint- 
ment, on  appeal.  Ot,  of  Appeals,  1869,  Bangs 
«.  Duckinfield,  18  K  Y.  (4  Smith),  692. 

14.  Where  the  subject-matter  was  within 
the  authority  of  the  court,  and  the  parties  ap- 
peared to  the  process,  it  is  immaterial,  in  a 
collateral  suit,  whether  the  proceeding  should 
have  been  under  the  Oode,  as  a  special  pro- 
ceeding, or  as  an  action.    lb. 

15.  CoiporatioB.  The  fact  that  pkintif^, 
fining  as  a  domestic  corporation,  are  not  in- 
corporated, can  be  taken  advantage  of  by 
plea  in  bar.    [2  Rev.  Stat,  468,  §  8;  8  Id., 


764.]  <  But  if  the  reptioation  shows  that  there 
is  but  a  mistake  in  the  name,  it  is  a  good  an- 
swer to  the  plea.  Supreme  Ot.,  1846,  TruB- 
tees  of  the  Meth.  £pisc.  Ohnrch  e.  Tryon,  1 
Den.,  461. 

16.  Defects  in  the  organization  and  oondact 
of  a  corporation  are  not  a  defence  in  an  action 
by  it  on  a  contract  made  with  itNlY,  Su" 
perior  Ot.,  1867,  Eagle  Works  v.  Churchill,  3 
Bosto.,  166 ;  and  see  Oobpoeatiok,  IX. 

17.  Non-Jalnder.  In  an  action  on  a  joint- 
contract,  the  omission  of  the  plaintiff  to  sue 
all  the  joint- contractors,  is  a  complete  defence 
to  the  action,  and  may  be  set  up  in  bar  of  the 
action,  and  is  to  be  treated  like  any  other  valid 
defence.  [4  Eem«,  466.]  So  held,  in  an  ac- 
tion agidnst  an  attorney,  to  whom  money  was 
paid  as  one  of  a  copartnership  composed  of 
several  attorneys.  Supreme  Ot.,  1868,  Woos- 
ter  9.  Ohamberlin,  28  Barb.,  602. 

18.  Misjoinder.  Under  the  Oode,  the  Join- 
der of  a  defendant,  not  liable  at  all  in  the 
action,  is  not  a  ground  of  defence  to  any  one 
but  the  party  not  liable.  Ot.  of  Appeals,  1868, 
Suydam  v.  Barber,  18  HT.  Y.  (4  Smith),  468 ; 
reversing  8.  0.,  6  Ihier,  84. 

19.  Acceptance  of  note.  Although  the 
acceptance  of  a  negotiable  promise  of  payment 
from  a  debtor  suspends  the  remedy  upon  the 
original  indebtedness ;  the  acceptance  of  a 
non-negotiable  promise  does  not  so  operate, 
unless  it  is  founded  upon  a  new  consideration. 
JV.  Y.  Oom.  PI,  Sp.  T.,  1867,  GeUer  «.  Seizas, 
4  Abbotts  Pr.,  108. 

20.  Releaae.  It  is  no  defence  for  the  in- 
dorser  of  a  note,  that  after  his  liability  became 
fixed,  the  holder  gave  the  maker  a  writing, 
not  under  seal,  and  without  consideration,  pur- 
porting to  release  him.  There  must  be  a  new 
agreement  by  deed,  or  satis&ction.  Supreme 
Ot.,  1816,  Crawford  «.  Millspaugh,  18  Johns., 
87. 

21.  BacUngniBliment  The  simple  contract 
of  two  joint-debtors  is  extinguished  by  a  con- 
fession of  judgment  given  by  one  alone.  [8 
Johns.  Oas.,  180 ;  2  Johns.,  218 ;  18  Id.,  &^ ; 
6  Hill,  82.]  Supreme  Ot.,  1844,  Moran  v.  Yre- 
denburgh,  BiU  d  D.  Supp.,  892. 

For  Other  caaea  on  this  subject,  see  Dkbtob 
AND  OBBDrroB,  tit.  EoBUnguukment, 

22.  An  offer  by  the  creditor  to  allow  the 
debtor  *^  to  use^*  the  amount  due, — MM,  not 
a  relinquishment,  but  only  permission  to  de> 
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]ajr  paymeat  If.  Y,  Superior  Ot^  Mirrielees  d. 
Biogfaam,  1  JSoitw.,  166. 

2a  Matter  aiiaing  after  aotlcm  oannot  be 
p]Md«d  in  bar,  or  as  a  set-off.  [8  T.  R,  186; 
4  East,  607;  1  Cai.,  71.]  Su^yrems  Ot.,  1811, 
Cobb  0.  Gortiss,  8  Johfu.y  470.  Compare 
Plbadiko,  at  Common  Law,  875. 

2i.  Alien  enemy.  That  plaintiff  has  be- 
come an  alien  enemy,  resident  in  the  enemy's 
ooontry,  may  be  pleaded,  either  in  abatement 
or  in  W ;  bnt  a  judgment  thereon  is  no  bar  to 
a  new  action  on  the  return  of  peace.  Sujpreme 
Ct^  1818,  Bell  «.  Chapman,  10  Johns.^  188. 

2&  Validity  of  pramiM  to  forbear.  To 
defeat  an  action  upon  a  promise  to  pay  money 
in  consideration  of  a  discontinuance  of  a  for- 
mer action,  the  defendant  must  show  condu- 
Bfely  that  the  first  action  could  not  have  been 
maintained.  Showing  that  such  former  action 
was  in  a  justice's  court,  upon  notes  not  nego- 
tiaUe,  payable  to  a  person  other  than  the 
plaintiff^  does  not  show  that  it  could  not  have 
been  sustained,  for  the  plaintiff  mi^t  have 
proven  an  express  promise  to  himself.  If,  Y. 
Superior  Ct,^  1820,  Gould  e.  Armstrong,  2 
JibU,266. 

26w  UneldUiil  aenrioee.  That  in  an  action 
to  recover  the  price  of  work  and  labor,  under 
a  special  contract,  the  defendant  may  show, 
by  way  of  reduction,  that  the  work  was  not 
done  &ithfnlly,  and  in  a' workmanlike  manner. 
Grant  e.  Button,  14  Johm.^  877. 

27.  Eaorow.  If  a  bond  be  signed  and  put 
into  the  hands  of  a  third  person,  on  condition 
that  it  shall  become  obligatory  on  performance 
of  a  condition,  the  obligee  may  show  that  it 
was  delivered  by  the  depositary  without  a  ful- 
filment of  the  condition.  Supreme  Ot.^  1829, 
Lovett  e.  Adams,  8  Wend.^  880. 

28.  Tbat  an  izxegolarity  in  commencing 
rait — 0.  ^.,  in  suing  by  declaration  in  the 
Oommon  Pleas,  where  one  defendant  resides 
out  of  the  county— can  be  taken  advantage 
of  bj  plea  or  motion  only,  and  not  on  the  trial 
Daipels  «.  Patterson,  8  if.  Y.  (8  C(met\  47. 

29.  An  agreement  to  arbitrate  any  dis- 
putes which  may  arise  under  a  contract,  is  no 
defence  to  an  action.  [2  Yes.,  129 ;  8  T.  B., 
189;  2  Story's  Eq.  Jur.,  §  1467.]  CUofAp- 
peaie,  1851,  Hagipart  e.  Morgan,  5  K  Y.  (1 
Seld.\  422;  affirming  8.  C,  4  Sanc^f.,  198. 

3CX  Bzceeding  the  contraot.  The  fact 
that  in  performing  a  contract  a  party  has 
done  more  work  and  furnished  more  mate- 


rials than  the  contract  required,  is  no  defence 
to  an  action  for  the  contract-price,  unless  it  is 
shown  that  the  excess  is  detrimental.  OL  <if 
AppeaU,  1857,  Turner  e.  Haight,  16  N.  Y  (2 
Smith),  465. 

31.  Rednotion  of  oontract-psioa  If  a 
plaintiff  charges,  in  his  complaint,  for  a  gen- 
eral indebtedness  for  goods,  and  work  and 
labor  bestowed  upon  them,  and  proves  that 
there  were  specific  prices,  and  it  appears 
from  his  evidence,  or  the  evideooe  of  the 
other  party,  that  there  were  defects  in  the 
goods  or  work,  it  foUows  that  there  was  never 
an  indebtedness  to  the  extent  claimed;  and 
the  amount  allowed  to  him  should  be  limited 
accordingly.  It  requires  no  counter-claim  to 
reduce  the  amount  So  held,  where' the  defect 
was  one  that  was  not  discovered  until  after 
issue  joined.  (Jft.  o/AppeaUj  1859,  Moffet  «. 
Sackett,  18  If,  Y,  (4  Smith),  522. 

32.  Trajod  of  pledgee.  In  an  action  by  the 
receiver  of  a  dissolved  corporation  against  one 
of  its  stockholders,  to  recoTcr  a  debt  due  from 
the  defendant  to  the  late  corporation,  it  is  ne 
defence  that  the  debtor  had  pledged  with  the 
corporation,  before  its  dissolution,  as  security 
for  the  debt,  certain  shares  of  its  own  c^>ital- 
stook  which  belonged  to  him,  and  that  the 
corporation,  by  fraud  and  wrongdoing  of  its 
officers,  had  become  insolvent  and  rendered 
the  stock  worthless.  If,  Y.  Superior  Ok,  Sp, 
T,,  1858,  Butterworth  ♦.  Fox,  15  How.  iV., 
545. 

33.  nrandinindacingexeoiitionof  bond. 
It  is  a  good  plea  to  an  action  upon  a  bastardy 
bond,  that  the  justice  before  whom  it  was 
taken,  fraudulentiy  expounded  its  meaning. 
M  r.  Com,  PI,  1847,  People  e.  Heine,  5  IT. 
Y.  Leg,  Obe.,  881. 

34.  In  cm  aotion  upon  an  admlniatiatloib 
bond,  prosecuted  by  a  creditor  by  leave  of  the 
surrogate,  for  failure  of  the  administrator  to 
pay  a  debt  which  the  surrogate  has  decreed 
that  he  shall  pay,  the  defendant  may  show 
either  that  the  bond  was  not  made,  or  that 
the  decree  was  not  made;  or,  if  made,  that 
there  was  no  failure  by  the  administrator  to 
perform  or  obey  it;  or  tiiat  there  was  no  order 
for  the  prosecution.  But  he  cannot  set  up  as  a 
defence  that  the  surrogate  erred  in  making  the 
decree  mentioned  in  the  complaint,  or  that  he 
wrongly  adjudged  the  claim  to  be  established, 
when  in  fact  there  was  no  such  claim,  and  it 
had  been  paid  in  the  lifetime  of  the  intestate; 
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or  timt  there  were  in  fact  no  ftsseta,  altiiongfi 
tht  smrr^gate  had  decided  that  there  were  as- 
eeta,  and  that  they  sfaonld  he  applied  to  the 
payment  of  the  relator's  debt.  Sftpreme  Ot.^ 
Sp.  T,,  1856,  People  e.  Laws,  8  AUboM  Ft,, 

35.  Set-off  aeainst  one  of  avrena  plain- 
tUBl  The  defendant,  upon  showing  that  one 
of  seversl  plaintifSs  is  the  sole  party  in  inter- 
est, may  avul  himself  of  a  set-off  against  that 
plidntiff,  if  he  might  have  done  so,  had  the 
action  been  bronght  by  snch  plaintiff  alone. 
Supreme  Ct,^  1654,  Oowles  e.  Ckywlee,  9  How, 
Ft.^  361.    Oonsnlt,  idso,  GotTNTEB-OLiLiH. 

361  In  an  aotkm  on  an  award,  the  fhct 
that  the  deoirion  of  tbe  arbitrators  was  erro- 
neoQs,  or  tiiat  after  the  award  was  published 
one  dissented,  is  no  defence.  Ohamoetyy  1845, 
"Winship  e.  Jewett,  1  Be^l.  Oh,,  178. 

37.  The  fact  that  the  arbitrators  were  not 
sworn,  iff  a  technical  defence,  which  the  court 
wffl  not  faTor.    lb, 

36.  BAad  to  discharge  attaohnnent.  If  a 
debtor,  whose  property  is  attached  under  the 
act  relating  to  non-resident  debtors  (1  Ee^, 
S6at,y  778),  gives  a  bond  to  obtain  a  discharge 
of  the  attachment,  he  cannot,  in  an  action 
upon  the  bond,  avail  himself  of  the  defence 
tiiat  he  was  not  a  non-resident  To  ndse 
that  otjection  to  the  proceedings,  he  must 
proceed' by  certiorari  or  petition,  before  giving 
a  bond.  K,  F.  Oon^  PI  (1846f),  Oolt  e.  Miller, 
4  N,  T,  Leg,  Ohe,,  805.  Compare  Attaohhxkt, 
188-^189. 

391  If  a  oommoa  oatifer  demand  compen- 
SKtfdn  on  a  gnant/am  meruit,  the  owner  may 
sbew,  in  bar,  that  the  goods  were  damaged  in 
the  transportation  to  an  amoant  ezoeeding 
such  compensation.  Supreme  Gt,,  Sf,  P.,  1616, 
Behureman  «.  Withers,  Anl^,  N,  P.,  2B0. 

4a  BQIi^  notea»  and  ohacks.  ^legality 
of  a  transaction  on  which  a  note  is  founded, 
if  not  such  as  to  make  the  noto  void,  is  no 
defence  to  an  action  on  the  noto  by  an  inno- 
cent and  JHnu^flde  holder.  N,  Y,  Superior  Ot,, 
1829,  €h>uld  e.  Armstrong,  2  EaU,  266. 

41.  Unoanoelied  IndocMmMit.  Where  one 
sues  on  a  bill,  tiie  fact  that  his  ftill  indorse- 
ment to  a  subsequent  indorsee  remains  there- 
on uncancelled,  at  the  trial,  is  no  objection  to 
his  recovery  against  a  prior  party,  if  he  pro- 
duce it  as  the  holder.  N,  Y,  Superior  Ot,, 
1847,  Mottram  e.  Mills,  1  Scmdf,,  87;  1849, 
Hargoas  e.  Lahens,  8  Id,,  218. 


It  eeeme,  that  this  is  so,  whether  he  hokb 
the  bill  as  owner  or  as  agent  for  the  owner. 
Hargous  e.  Lahens,  8  Satndf.,  218. 

48.  Faflnve  of  oonaideration.  Where  a 
negotiable  noto  is  given  as  consideration  for 
an  executory  contract,  and  the  payee  transfers 
it  to  the  plaintiff,  in  payment  for  a  purchase 
made  by  him,  it  is  no  defence  for  the  maker 
that  the  executory  contraet  was  not  ftdfilled, 
or  that  the  plaintiff  resumed  possession  of  the 
property  sold,  according  to  li)e  terms  of  the 
sale,  for  the  default  of  the  payee.  Supreme 
Ct,  1856,  Honghtailngo.  Randen,  25  Barb,,  21. 

43.  AoGommodatloii  aiaker.  It  is  only  in 
case  of  fraud  that  it  is  a  defence  to  an  accom- 
modation maker  of  a  noto,  that  it  was  trans 
femd  as  security  fbr,  or  payment  of,  a  pre-ex 
istiug  debt.  [20  Johns.,  687 ;  10  Wend.,  85 ; 
12  Id.,  598 ;  18  Id.,  605 ;  6  Hill,  98 ;  15  Johns., 
270 ;  2  Paige,  509 ;  5  Wend.,  66.]  N,  Y,  Su- 
perior Ot,,  1857,  De  Zeng  «.  Pffe,  1  Boew.^ 
885. 

44.  The  drawer  of  an  accommodation-check 
cannot  set  up  any  other  defence  against  a 
hoTM-fde  holder  than  would  be  competent  to 
him  had  he  delivered  the  check  for  value. 
K  Y,  Superior  Ct,  1854,  Harbeok  «.  Graft,  4 
Dtier,  122. 

45.  AcGoamiodatton  indoraer.  In  an  ac- 
tion on  a  note  given  dn  the  purchase  of  goods, 
the  damages  incurred  by  a  breach  of  a  war- 
ranty are  no  defence  to  an  accommodation  in- 
dorser  of  the  note.  The  damages  sustained 
by  the  maker  are  a  cause  of  action  In  him 
alone.  If,  Y,  Superior  Ct,  1858,  Gillespie  e. 
Torrance,  7  AUotUf  Pr.,  462. 

46L  Indoraer  agalnatpayea.  In  an  action 
by  the  holder  of  a  noto  against  an  indorser, 
the  fact  that  the  suit  is  fbr  the  benefit  of  the 
payee  is  a  defence.  Supreme  Ot,,  1849,  EUis 
e.  Brown,  6  Barb,,  282. 

47.  Bqidttas  against  maker.  In  an  action 
by  an  indorsee  against  the  maker  of  a  nego- 
tiable note,  although  fiiots  that  amount  only 
to  a  countor-claim  against  an  indorser  cannot 
be  set  up ;  yet,  fects  which,  altiiough  pleaded 
as  a  counter-claim,  constitute  a  good  defence 
by  way  of  a  sct-off  or  recoupment,  may,  if  the 
noto  was  transferred  under  circumstances  that 
rendered  it  subject  to  all  existing  equities  be- 
tween the  maker  and  the  indorser,  be  set  up 
as  a  bar,  in  whole  or  in  part,  to  the  plidntiff  *s 
recovery.  JT.  Y.  Superior  Ot,,  8p,  T,,  1858^ 
Gleason  e.  Moen,  2  ZHt^r,  689. 
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4a  HdtB  by^  tbird  portsr.  ^>fbere  A.,  at 
the  request  of  B.,  gaT«  his  note  to  0.,  as  a  part 
of  the  oonstdoration  of  the  assfgnment  hj  0. 
to  6.  of  an  indentare  of  apprentioeBhip, — 
Seld^  that  A.  coold  not  defend  hhnself  from 
liibQity  on  the  note  on  the  ground  that  the 
assignment  was  void.  The  consideration  for 
the  note  is  to  be  preeomed  to  have  been  psSd 
bT  B.  .  Siqtfwne  C%.,  18S1,  Niokerson  e.  How- 
ard, 19  Johm.,  118. 

49.  Ite  promlae  of  the  holder  of  a  foreign 
biO,  which  had  been  dishonored,  to  give  it  np 
to  the  indorser's  agent,  he  promishig  to  pay 
rt^-^Eeidy  void.  Denerton  e.  Henderson,  18 
/oAiit.,8fi2. 

50.  Sorely  on  note  given  to  pay  bond. 
C.  gave  his  bend  to  B.  for  a  certain  som  of 
money,  on  the  payment  of  which  B.  agreed  to 
ooarey  eertain  luid  to  0. ;  B.  delivered  the 
bond  to  P.,  with  an  authority  to  receive  the 
money;  snd  O.,  with  G*.  as  his  snrety,  gave  a 
J4»Bt  and  several  note  to  F.  for  the  amoont  of 
the  bond,  and  proonred  it  to  be  given  op  to 

hfifi- 

Sdd^  that  in  an  action  on  the  note,  G. 
codd  not  set  np,  as  a  defenoe,  an  agreement 
by  F.,  that  in  case  B.  shorid  reftise  to  con« 
Oder  the  note  as  a  payment  on  the  bond,  it 
should  be  returned ;  nor  oonld  he  set  np,  as  a 
want  of  condderation,  tile  firilnre  of  B.  to 
eofnvey  the  land  to  O.  Supreme  Ot.^  1806, 
Fkrtons  e.  Gaylord,  8  J'ohm.^  448. 

51.  Tboanta  note.  A  promissory  note 
WM  given  by  an  nnder-tenant,  f<»r  rent  pay- 
Ale  in  advanee,  and  the  note  came  in  dne 
oomve  of  bnsinees  to  the  hands  of  the  plalntifl^ 
for  vahie^ 

AM,  that  a  dispossession  of  snoh  imder* 
tenant  by  the  snperior  landlord,  for  the  non- 
pajmeat  to  him  of  tiie  rent  afterwards  be- 
coming dne  to  him  by  his  immediate  lessee, 
was  no  defence  to  the  plaintifTs  action  on  the 
ooteu  jr.  T,  Superior  Cft.^  1856,  Brooks  e. 
Ohiistopher,  6  Dner,  210.  Compare  Giles  e. 
Oomatoek,  4  K  T.  (4  OamH,),  970. 

52.  b  an  aoUon  of  tRnrer,  defendant 
caaaot  set  np  title  in  a  third  person,  withont 
showing  some  claim,  title,  or  interest  in  him- 
s^.  Supreme  Ot.^  1888,  Donoacn  e.  Spear,  11 
WetuLf  64. 

88l  flaiiitiff *a  oonaent  to  toijiiiles  to  bte 
bnOaiti^  In  an  action  by  the  tenant  of  a 
building,  against  the  owner  of  adjoining  prem- 
ises to  recover  for  ii^nries  to  plaintiff's  build- 


ing, throngh-  the  removal  of  the  diviston-wtH 
by  defendant,  it  is  a  snfficient  defence  to  prove 
words  or  acts  of  plaintiff,  from  which  a  con- 
sent on  the  part  of  pUdntiff  to  the  removal  of 
the  wan  may  be  inferred.  If.  F.  Superior  Ct.y 
1867,  Walter  e.  Post,  0  Drur^  868 ;  S.  0.,  4 
^M««te'iV.,  88S. 

54.  It  is  erroneous,  in  such  case,  for  the 
jndge  to  refuse  to  diarge  tlie  Jury  that  it  is 
not  necessary  for  the  def(||idant  to  prove  an 
express  consent ;  and  for  him  to  charge  that 
he  must  prove  **a  clear  and  express  con- 
sent."   7J. 

59.  BtiotfoB.  In  an  action  by  the  landlord, 
under  S  Bct.  Stat.,  606,  {  80,  to  recover  pos- 
seselcB  of  tiie  land  for  non-psfyment  of  the 
rent  reserved,  the  tenant  may  plead  and  show 
a  partial  eviction  from  the  easement,  by  way 
of  connter^ciaim  and  equitable  defence,  and  is 
not  driven  to  a  cross-action.  It  is  essential  to 
ascertain  whether  any,  and  how  much,  rent  ia 
due;  and  in  coming  at  this,  the  defondant 
ought  to  have  the  advantage  of  any  equitable 
aiurwer  be  may  have  to  the  claim  for  rent 
Ot.  efAppeah,  1869^  Blair  e.  Olazton,  16  K  T. 
(4A»ii^),  6S)0'. 

5Si  FXuiuer  reoovevy  far  aaiiwi  toirt*  la 
an  action  for  damages  for  ii:jnries  arising  from 
negligence,  it  is  no  defence  that  the  plaintiff 
has  recovered  a  Judgment  against  another  per- 
son iV>r  the  same  injury,  unless  it  is  shown 
that  the  plaint^  has  received  satisfliction  fh>m 
him.  Supreme  Ot^  Sp,  71, 1854,  Wies  e.  Fan- 
ning, 0  Bow.  i¥.,  048. 

57.  By  the  atatntea  of  Mfawoiiri,  *^afl  con- 
tracts which,  by  the  common  law,  are  joint 
only,  shall  be  construed  as  joint  and  several 
In  all  cases  of  jdnt^bligations  and  joint-as- 
Bumptiens  of  copartners  or  otiiers,  suits  may 
be  brought  and  prosecuted  against  any  one  or 
more  of  those  who  are  so  liable.**  Under  this 
act  the  plaintiff  recovered  judgment  in  Mis- 
souri against  &ne  of  several  joint-debtors. 

HM^  that  the  recovery  against  him  was  no 
defence  tot  the  others  in  an  action  here,  against 
all,  upon  tiie  same  contract.  Ot,  cfAppeaUy 
1858,  Suydam  e.  Barber,  18  if.  F.  (4  8mith\ 
468 ;  reversing  S.  0.,  0  Du&r'^  84. 

58.  Penalty  for  dlaobeying  ooaMnaBd.  It 
is  no  defence  to  an  action  for  a  penalty  for 
disobeying  the  direction  of  an  officer,-^.  ^., 
the  requirement  of  a  dock-master  to  remove 
a  vessel, — that  the  object  of  the  direction  was 
to  gain  an  opportuni^  to  perform  an  iUegsU 
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act.    ir.  F.  Cam,  Fl,  1865,  Mayor,  &o^  of 
F.  T.  «.  Rice,  4  E.  D.  Smith,  604. 

59.  Paramount  title  in  a  stranger  b  a  de- 
fence that  trespassers  can  never  be  allowed 
to  make.  [11  Johns.,  182;  18  Id.,  276;  1 
Wend^  466 ;  7  T.  R.,  854 ;  8  Id,,  408.]  J^  Y. 
JSuperior  Ct,^  1855,  King  v.  Oner,  4  Duer^ 
481. 

60.  A  person  in  possession  of  premises  is 
presumed,  in  law,  to  be  the  owner,  or  at  least 
to  have  an  interest,  which  is  the  subject  of 
sale,  on  judgment  and  execution  against  him ; 
and  in  an  action  of  ejectment  brought  by  the 
purchaser  at  a  sheriff's  sale,  or  his  grantee, 
against  suck  defendant,  to  recover  the  posses- 
sion, the  latter  cannot  show  an  outstanding 
title  in  another  to  defeat  the  action.  [8  Ou., 
188 ;  10  Johns.,  228 ;  9  Oow.,  81 ;  2  Barb., 
206.]  Supreme  OLy  1857,  Dickenson  «.  Smith, 
25^^^,102. 

61.  Where  an  officer  is  sued  for  the  return 
of  property  taken  on  attachment  from  defend- 
ant, it  is  no  defence  that  the  property  in  ques- 
tion, though  purchased  by  the  defendant,  has 
not  been  paid  for.  IT.  Y.  Com.  P2.,  1866, 
Moore  «.  Somerindyke,  1  BiU^  199. 

62.  Tbe  inroe  of  a  oertiorazi  to  review  a 
justice^s  judgment,  under  the  statute,  takes 
away  every  pretence  to  a  new  suit  on  the 
judgment,  and  may  be  pleaded  in  abatement; 
and  is  proper  matter,  for  the  notice  with  the 
general  issue.  Supreme  Gt.,  1885,  Wemple  «. 
Johnson,  18  Wend,,  515. 

63.  A  ptoa  of  another  aotton  iwnHting  for 
the  same  cause,  is  only  a  plea  in  abatement. 
Supreme  Ct,  1808,  Davis  o.  Grainger,  8  Johm., 
259. 

64.  A  liQl  filed  merely  for  additional  and 
collateral  matters  which  might  have  been  in- 
troduced into  the  former  bill  by  amendment, 
is  for  the  same  cause,  and  the  pendency  of  the 
former  suit  is  a  good  plea.  F.  Ohan,  Ot,,  1844, 
Dickinson  «.  Oodwise,  4  JSdw,,  841. 

65.  Fbroign  ooort  Tbe  mere  pendency  of 
a  suit  in  another  State,  or  in  a  foreign  court, 
by  the  same  plaintiff  against  the  same  defend- 
ant, for  the  same  cause  of  action,  is  no  stay  or 
bar  to  a  new  suit  brought  here.  [7  T.  R.,  470 ; 
1  Johns.  Gas.,  845.]  Supreme  Cft,,lB12,  Bo^tme 
«.  Joy,  9  Johne.,  221 ;  approved,  1815,  Walsh 
«.  Durkin,  12/^.,  99. 

66.  Federal  ooort  The  same  rule  is  to  be 
applied  in  the  case  of  a  suit  pending  in  one  of 
the  United  SUtes  courts.    Supreme  Ct.,  1815, 


Walsh  o.  Durkin,   12  Johns.,  99.     But  see 
Ifitchell  f>.  Bunch,  2  Paige,  606. 

67.  Attaohment.  It  is  no  defence  to  an 
action  upon  a  promissory  note  that  one  of  the 
plaintiffs  has  commenced  an  action  upon  tbe 
note  in  another  State,  although  an  attachment 
has  been  issued  therein  which  has  been  levied 
upon  sufficient  property  to  satisfy  the  demand. 
K  F.  Superior  Ct.,  Sp.  T.,  1857,  Hecker  « 
Mitchell,  5  Ahdotte'  Pr,,  458. 

6&  Stay  of  prooeedfnga.  Where,  siter 
the  commencement  of  a  suit  here,  plaintiff 
ooDunences  another  suit  for  the  same  cause  of 
action  in  the  court  of  another  State,  and  after 
taking  testimony  here,  breaks  off  and  proceeds 
to  take  testimony  in  his  suit  in  the  foreign 
State,  the  court  in  which  the  first  action  is 
pending  has  no  power  to  restrain  his  proseco- 
tion  of  the  latter  suit  They  may,  however, 
order,  that  unless  he  elects  to  proceed  in  the 
suit  here,  and  thereupon  stipulates  to  stay  the 
proceedings  in  the  foreign  suit,  his  proceedings 
in  the  suit  here  shall  be  stayed,  until  the  final 
determination  of  the  foreign  court,  with  leave 
thereafter  to  either  party  to  apply  for  such 
further  order  as  shall  be  just.  N.  F.  Superior 
Ot,  1851,  JBammond  «.  Baker,  8  Somdf.^  704. 

69.  Siatreea.  In  an  action  for  damages  by 
the  trespasses  of  animals,  the  &ct  that  the 
plaintiff  proceeded  by  distraining  the  animals 
is  not  a  bar,  unless  satisfaction  is  shown.  A^ 
preme  Gt.,  1818,  Golden  e.  Eldred,  16  Johne,, 
220. 

7a  Bfeohaiiio'a  lien.  In  an  action  against 
the  owner  of  a  building,  to  recover  a  balance 
alleged  to  be  due  from  him  upon  the  oontraot 
for  the  erection  of  the  building,  the  defendant 
cannot  set  up  as  a  bar  to  a  recovery,  that  me- 
chanics and  other  persons  had  taken  the  neces- 
sary preliniinary  steps  for  establishing  liens 
upon  the  building,  under  the  mechanics'  lien 
law  relating  to  the  city  of  New  York,  for 
labor  performed,  or  materials  fumiahed  by 
them,  at  the  request  of  the  contractor.  Tbe 
defendant,  in  such  a  case,  should  seek  relief, 
either  by  instituting  a  cross-action,  making  all 
the  persons  claiming  liens  parties  thereto,  or 
by  a  special  application  for  liberty  to  pay  into 
court  the  amount  due  from  him  upon  the  con- 
tract, to  abide  a  final  decision  upon  the  claims, 
and  for  a  stay  of  proceedings  in  the  mean 
while.  H.  F.  Superior  Ot,^  1858,  Westervelt 
e.  Levy,  2  Duer,  854. 

71.  In  an  action  on  promissory  notes,  given 
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ki  voric  and  labor  done,  and  materials  fiir- 
nislied  by  the  plaintiff  in  building  for  the  de- 
feDdant,  it  is  a  good  defenoe  that  the  plaintiil^ 
bdbre  he  eommenoed  the  action,  had  oom- 
naeed  proceedings  to  enforce  his  lien  npon 
the  btdldings  for  the  same  debt,  nnder  the 
nednniee^  lien  law.  Snoh  a  proceeding  is  an 
ictlen  sabstantially  for  tiie  same  oanse,  -with 
the  additional  remedy,  that  if  the  debt  is  es- 
tiUished,  the  lien  will  be  enflbreed.  N.7.8ur 
ftrior  at.,  3p.  7.,  1858,  Ogdea  e.  Bodle,  S 
IhuTy  611. 

72.  The  right  of  actieii  by  a  bborer  against 
hk  employer,  for  wages  dne,  is  not  affected 
or  impaired  by  the  fkct  that  plaintiff  has 
dfeeled  a  meohaaic's  lien  (nnder  the  Zmm  qf 
1861,  968,  ch.  618).  If.  T.  Oom,  PI,  186i, 
Many  o.Iarkiii,diSlD.i8MeA,  640;  Pollock 
t.Shk,/4.,641. 

73.  A  upceeding  by  lien  against  the  ^mntr, 
M  ao  dalwe  to  ui  aotfon  against  the  con- 
traetOT.  nero  a  party  hae  a  churn  against 
semal  dcMhl^  pendency  of  enit  against  one 
ii  no  defettoe  to  an  action  against  another. 
If,  r.  Orni.  Fl,  1668,  Oridley  e.  Bowland,  1 
E.  Ik  SmiOiy  670. 

74.  maogptinoaaoe.  The  defence  that  a 
fonner  action  is  still  pending  between  the 
parties  fbv  the  same  enbjeci-matter,  wiH  not 
W  a?<Med  by  a  disoimtinnance  of  the  Ibnner 
aetion,  nwlww  tiie  disoontiiraance  is  perfected 
tt  leaet  by  the  time  that  the  issue  in  the  sec- 
ead  aetion  is  to  be  regarded  as  perfected,  and 
has  been  noticed  for  trial.  Svtpreime  Ot,,  Sp, 
r,  1868,  Swwrt  e.  Bont,  17  Etm.  Pr,,  69. 

7&  C^roaa  action.  In  an  action  against  G. 
aid  J.,  on  a  partnership  debt,  the  answer  set 
ip,  that  before  commencement  of  the  action 
the  plaintiff  was  indebted  to  G.  and  J.  in  the 
fam  i^  flOO,  that  G.  assigned  his  interest  in 
the  demand  to  J.,  and  that  at  the  time,  of  the 
eommencement  of  this  action  there  was  pend- 
ing, before  a  Justice,  imother  action,  brought 
by  J.  against  the  plaintiff  to  recover  snch  as- 
signed debt,  in  which  the  plaintiff  claimed  to 
set  off  the  demand  which  was  the  snlject  of 
the  present  action. 

HM,  insofficient  on  deranrrer.  1.  The  mere 
pendency  of  another  action  is  not  a  legal  bar, 
nnkas  it  is  shown  to  have  been  brought  to 
trial  2.  It  was  not  matter  of  abatement,  for 
this  was  the  only  action  which  the  plaintiff 
had  brooght,  and  oonld  not  be  deemed  vexa- 
tions. [Goold's  PL,  288,  S  128.]  His  claim  to 
Vol.  II.~26 


set  off  a  demand  against  two,  in  an  action  by 
one  of  the  two,  was  onanthorized,  and  could 
not  be  eflbctnal,  and,  for  aught  that  appeared 
by  the  answer,  he  might  have  withdrawn  it. 
8aprmM  Ot^  8p,  2*.,  1858,  Oompton  e.  Green, 
9  Htm,  Fr.,  228. 

JB,  A  creditor  may  sue,  notwithstanding 
the  pendency  of  an  action  by  the  debtor 
against  him,  in  which  his  demand  might  be 
set  up  as  a  counter-claim.  N,  T,  Cam,  PI,, 
1866,  Lignot  e.  Redding,  4  E,  D,  Smith,  286. 

77.  MoHoo.  Where  a  defendant  brings  a 
cross-action  npon  the  same  matter  set  up  in 
his  answer,  a  motion  to  compel  him  to  elect 
either  to  abandon  his  answer  or  his  cross- 
action,  should  be  made  in  the  cross-action. 
Shipreme  Ot,,  8p,  f,,  1861,  Farmers*  Loan  h 
Trust  Oo,  e.  Hunt,  1  (Twfo  R,,  K  5.,  1. 

78.  Defendants  who  bring  an  action  against 
the  plaintiffk,  in  relation  to  the  same  subject- 
matter  as  the  other  action,  cannot  move  to 
compel  their  adversaries  to  elect  between  the 
actions.  SuprmnB  Ot,  8p.  T,,  1864,  Wright  e. 
Delafldd,  11  JSho.  Pr.,  466. 

79.  Recodiniient.  Where  a  defendant  has 
commenced  an  action  Ibr  damages  for  the 
breach  of  a  contract  made  by  the  plaintiff  and 
thereafter  the  plaintiff  brings  a  cross-action 
upon  Die  same  contnuft  against  the  defendant, 
the  defendant  may  leoonp  his  damages  in  the 
latter  action.  The  pendency  of  the  former 
suit  dt>es  not  prevent  it.  [2  Bnrr.,  1229 ;  and 
see  8  T.  R.,  186 ;  1  Watts  ft  8.,  57 ;  1  Ashm., 
7;  10  Wend.,  684.]  K  T,  Cam,  PI.,  1854, 
Ifaylor  e.  0ohenck,  8  JT.  D.  Smith,  186.  To 
the  same  effect  is  Fuller  e.  Read  {it,  T,  Suph- 
riot  Ot,  1868),  16  B<m.  Pt,,  286. 

80.  It  M0m8,  otherwise,  if  Judgment  has 
been  pronounced  upon  the  claim.  [8  HSU, 
174,  and  note.]  Kaylor  e.  Schenok,  8  R  A 
Smith,  186. 

81.  Pioonalatent  remefllea.  The  pendency 
of  an  action  of  replevin  to  recover  goods  sold, 
goes  in  bar  of  an  action  to  recover  the  price, 
and  need  not  be  pleaded  in  abatement,  the 
causes  of  action  not  being  the  same,  but  wholly 
inconsistent.  Ot.  o/Appedh,  1859,  Morris  e. 
Rexford,  18  IT.  T.  {4Smi^),  562. 

82.  CreditOir'a  aotian.  It  is  no  objection 
to  granting  an  injunction  and  appointing  a 
receiver,  in  a  creditor^  actioA,  that  another 
action,  whether  prior  or  subsequent,  is  pend- 
ing on  behalf  of  all  creditors  who  may  come 
in.    It  IS  only  after  Judgment  in  snch  action 
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that  other  actions  should  be  stayed.  If.  T, 
Com,  PI,  Sp.  71,  1855,  La  Oliaise  o.  Lord,  10 
Mow,  Pr.j  461.  To  similar  effect  is  Innes  v, 
LauBiDg,  7  Paige,  588. 

83.  Arbitratioii.  An  agreement  of  sabmis- 
Bion  of  matters  in  difference  to  arbitrators, 
followed  by  the  arbitrators  entering  upon 
their  duties, — the  arbitration  being  still  pend- 
fug  and  undetermined^-— constitntes  no  defence, 
in  abatement  or  in  bar,  to  commencing  an  ac- 
tion for  the  same  matters.  Such  an  agree- 
ment is  a  mere  authority,  revocable  by  either 
party  at  any  time  before  the  case  is  finally 
submitted  to  the  arbitrators  for  decision,  sub- 
ject only  to  liability  for  damages.    Supreme 

Ct.,  1855,  Smith  v.  Oompton,  20  Barb,,  262. 

84.  Code.  The  rule  that  another  action 
pending  for  the  same  cause  in  a  court  of  the 
United  States,  or  in  a  court  of  another  State, 
is  no  answer  to  an  action  in  this  State— is  not 
modified  by  the  Oode.  Sections  144  and  147 
do  not  alter  the  nature  of  the  defence,  but 
merely  allow  it  to  be  raised  hj  demurrer, 
when  it  appears  by  the  complaint.  Supreme 
Ot.,  Sp.  Z,  1850,  Burrows  «.  lOller,  5  Hew, 
Pr.,  51.  To  the  same  effect,  K  T.  Superior 
Ot.,  1851,  Cook  «.  Litchfield^  5  Scmdf.,  880; 
8.  0.,  10  N.  T.  Leg.  Obe.,  880. 

85.  Attaohment  on  ohoae  in  action.  The 
fact  that  since  the  commencement  of  an  action 
on  a  promissory  note,  the  sheriff  has  levied  an 
attachment,  at  suit  of  a  third  parfy,  on  the 
note  as  the  property  of  the  plaintiff  cannot 
be  pleaded  as  a  defence  to  the  action.  N.  T. 
Com.  Pl,^  1854,  Russell  o.  Budkman,  8  B,  D. 
Smith,  419. 

8^  It  ueme^  that  in  snch  case,  the  defend- 
ant might  have  a  stay  until  the  sheriff  was 
substituted,  or  gave  notice  of  his  intention  to 
proceed  in  the  plaintiffs  name.    lb. 

87.  Forel^  attachmont.  The  &ot  that 
the  debt  sued  for  has  been  attached  in  defend- 
ant's hand  in  a  foreign  attachment  against  the 
plaintiff^  on  a  demand  equal  to  the  debt  sued 
for,  and  that  plaintiff  had  timely  notice  of  the 
attachment,  is  a  defence.  Where  recovery 
against  the  defendant  in  a  foreign  attachment 
of  the  debt  in  his  hands  would  be  a  bar,  the 
pendency  of  such  attachment  is  a  good  plea 
in  abatement  Supreme  Ot.,  1809,  Embree  «. 
Hanna,  5  Johne.,  101. 

88.  The  &ot  that,  after  the  commencement 
of  the  action,  the  debt,  to  recover  which  it 
was  brought,  was  attached  in  the  hands  of  the 


defendant,  by  creditors  of  the  pluntifi^  by  pro- 
ceedings in  another  State,  and  such  proceed- 
ings having  been  regularly  conducted  to  judg- 
ment,— the  defendant  paid  over  the  fund 
therein,  is  a  complete  defence.  Supreme  Ct,, 
1858,  Donovan  «.  Hunt,  T  AlhoM  Pr^  29. 

89.  Fraudulent  attaohment.  In  an  as- 
signee's action  against  a  defendant,  for  a  con- 
version of  promissory  notes,  it  appeared  that 
the  defendant,  by  fraud,  induced  the  plaintiff's 
assignor  to  give  him  possession  of  the  notes 
for  a  special  purpose,  and  then  refused  to  re- 
turn them,  but  brought  an  action  against  the 
assignor  and  obtained  an  attachment,  which 
he  procured  to  be  levied  upon  the  notes. 

Held,  that  the  plaintiff  could  not  recover  for 
the  conversion.  The  defendants'  fraud  did  not 
estop  them  from  setting  up  the  attachment  as 
a  defence  in  such  action.  Supreme  OL^  1858, 
Whitaker  v.  Merrill,  28  Barb.^  526. 

90.  The  proper  remedy  in  snob  case  is  an 
action  for  the  fraud.    lb. 

91.  Where  goods  are  seiasd  for  rent^  if 
the  tenant  replevies  them,  he  cannot,  pending 
the  replevin-suit,  set  up,  as  a  defence  to  an 
action  for  such  rent,  the  seizure  of  the  goods. 
K  T.  Superior  Ot.,  1842,  Post  «.  Logan,  1  IT. 
Y.  leg.  Obe.,  59. 

92.  Xkiuitable  defenoes  may,  under  the 
Oode,  be  insisted  on  by  way  of  answer,  to 
what  are  known  as  strictiy  legal  causes  of  ac- 
tion,— e.  g,,  in  an  action  on  a  Judgment.  Ct. 
qfAppeaU,  1854,  Bobson  o.  Pearce,  12  If.  7. 
(2  Kern.),  156 ;  1856,  N.  Y.  Oentral  Ins.  Oo. 
«.  National  Protection  Ins.  Co.,  14  N.  T.  (4 
Kerfi^,  85. 

93.  Thus,  in  an  action  brought  under  the 
Clode,  to  recover  real  property,  the  defendant 
may  avail  himself  of  an  equitable  right  to  the 
property,  to  def^t  the  right  of  action  founded 
on  a  legal  titie  in  the  plaintiff*  OU  pf  Ap- 
peaU,  1855,  Orary  «.  Goodman,  12  N.  F.  (2 
JTmi.),  266;  reversing  S.  0.,  9  Bofrb.,  657. 

94.  But  where  the  equitable  titie  is  in  one, 
and  the  legal  titie  and  possession  was  in  an- 
other, who  conveyed,  and  his  grantee  brings 
an  action  of  trespass  against  the  equitable 


*  In  Cochran  t.  Webb,  4  Sundf.,  058,  the  oontrary 
was  asserted,  and  in  that  case,  the  defendant  hAT- 
ing  filed  a  oross-oomplaint  to  tnaintaln  hla  equitable 
right,  the  court  refiiaed  to  stay  prooeedinga  fax  the 
first  action  till  the  trial  of  the  aeoond.  la  HiU  «. 
HoCartiiy,  also,  8  OoA$  R.,  49,  this  quMtioa  was  dia- 
cussdd. 
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owner,  the  latter  oannot  set  np  bis  equitable 
dUe  as  a  defence  in  snob  action,  but  must  re- 
sort to  an  action  against  tbe  grantor.  If.  T. 
Cm.  PI,  Sp,  71,  1855,  Watt  «.  Rogers,  2  Ab- 
hoU£  Pr^  261. 

95.  As  a  general  mle,  tbe  defendant  wbo 
luM  an  equitable  defence  to  an  action,  is  bound 
to  interpose  it,  and  sball  not  be  permitted  to 
bring  a  separate  action  merely  for  the  purpose 
of  restraining  the  prosecution  of  another  ac- 
tion pending  in  the  same  court.  J^preme  Ot., 
4i.  2!,  1867»  Winfield  «.  Bacon,  24  Barh.^  154. 
To  similar  effect,  1854^  Foot  «.  Sprague,  12 
Sow.  Pr^  855. 

96L  Facta  upon  which,  when  presented  in  a 
biS  to  restrain  proceedings  at  law,  a  court  of 
equity  would  formerly  haye  restrained  a  suit 
bron^t  at  law,  form,  under  the  present  prao- 
tiee,  a  good  ground  of  defence  to  an  action  for 
fegal  relief.  It  is  no  longer  necessary  to  bring 
a  soit  in  equity  to  restrun  inequitable  pro- 
ceedings at  law.  A  defence  purely  equitable 
in  its  character,  may  be  interposed  to  a  cause 
of  action  strictly  legal.  Indeed,  the  defendant 
mcil  avail  himself  of  such  a  defence  in  this 
way,  if  he  would  do  so  at  aU ;  for  it  is  no 
longer  allowable  to  bring  an  action  merely  for 
tbe  purpose  of  restraining  the  prosecution  of 
another  action  pending  in  the  same  court. 
Sitpreme  Ot^  1854,  Foot  «.  Sprague,  12  Haw. 

97.  In  an  action  to  recover  specific  real 
property,  the  plaintiff  may  attack  a  deed  un- 
te  whidi  the  defendant  claims  title,  as  well 
upon  grounds  which,  under  the  former  divided 
jurisdictions  of  law  and  equity,  were  cogniza- 
ble at  law,  as  upon  grounds  which  were  prop- 
erly cognizable  in  the  Court  of  Ohancery.  Ot. 
rfAppeali,  1868,  Phillips  e.  Gorman,  17  27".  T. 
(8A»tM),  270. 

9a.  That  in  an  action  where  the  claim 
is  purely  of  a  legal  character,  any  defence, 
whether  legal  or  equitable,  may  now  be  inter- 
posed. Hunt  e.  Farmers'  Loan  h  Trust  Oo., 
8  Sow.  iV.,  416. 

99.  That  in  an  action  to  recover  possession 
of  land,  the  defendant  may,  under  the  Oode, 
let  np  fJMSts  entitling  him  to  have  the  deed, 
onder  which  the  plaintiff  claims,  reformed,  on 
tbe  ground  of  mistake,  dec,  and  may  have  such 
reformation  adjudged.  Bartiett  «.  Judd,  28 
Jbrft.,  282. 

2001  Ccinafrtamoy.  In  an  action  to  recover 
tbe  poMcasion  of  personal  property,  the  de- 


fendant may  set  up  a  general  denial  and  justi- 
fication, in  his  answer,  where  they  are  sep- 
arately pleaded.  Neither  under  the  statute  of 
Anne  (4  &  5  Anne,  ch.  16,  §§  4,  5),  nor  under 
our  former  statute  (2  Bee.  Stat.,  852,  §  28), 
would  these  defences  have  been  held  incon- 
sistent; nor  are  they  so  under  the  Oode  of 
Procedure.    [1  Ohitt.  PL,  595 ;  11  Johns.,  196 ; 

8  Wend.,  667;  4  Sandf.,  680,  664;  8  How.  Pr., 
856.]  Supreme  Ct,,  1854,  Hackley  v.  Ogmon, 
10  How.  Pr.,  44. 

101.  Defences,  not  inconsistent  as  pleas  un- 
der the  old  system, — «•  ^•,  in  an  action  for  as- 
sault and  battery,  1.  A  general  denial ;  2.  That 
plaintiff  committed  the  first  assault ;  and,  8. 
That  he  was  in  defendant's  inn  making  noise, 
and  refusing  to  leave  on  request,  they  gentiy, 
&c., — are  not  to  be  deemed  inconsistent  under 
the  Oode ;  and  a  motion  to  strike  out,  or  com- 
pel the  plaintiff  to  elect,  should  be  denied. 
Supreme  Ot.,  Sp.  T.,  1854,  Lansingh  «.  Parker, 

9  How.  Pr.,  288. 

102.  A  defendant  may  set  up  as  many  de- 
fences as  he  has ;  and  the  mere  fact  that  the 
materiality  of  one  of  them  can  only  appear  by 
assuming  tiiat  the  other  is  false,  is  not  enough 
to  deprive  the  defendant  of  tiie  opportunity  to 
set  np  both.  Thus,  he  may  deny  that  he  made 
the  note  sued  upon,  and  may  also  aver  that  at 
the  time  of  the  alleged  making  of  the  note  he 
was  an  infant;  yet  if  he  never  made  the  note, 
it  is  quite  immaterial  whether  he  was  an  in- 
fant or  not.  So  he  may  deny  the  indebted- 
ness sued  upon,  and  may  set  up  a  counter- 
claim against  any  demand  which  the  plaintiff 
may  prove  against  him.  K.  T.  Com,  PL,  1851, 
Mott  e.  Burnett,  2  E.  D.  Smith,  50. 

103.  The  defendant  cannot  plead  denial, 
payment,  and  tender.  The  defences  are  tn- 
eoneietent.  K  T.  Com.  PI.,  1858,  Livingston 
e.  Harrison,  2  E.  D.  Smith,  197. 

104.  Bleotion.  A  defendant  should  never 
be  required,  under  the  Oode,  to  elect  between 
a  denial  of  the  allegations  of  the  complaint 
and  afilrmative  matters  of  defence,  on  the 
ground  of  any  inconsistency  between  the  two. 
[11  Paige,  46 ;  2  Id.,  108 ;  disapproving  Roe 
9.  Rogers,  8  How.  Pr.,  856;  4  Sandf.,  664; 
Id.,  680.]  Supreme  Ot,  Sp,  T.,  1854,  Hollen- 
beck  e.  Olow,  9  How.  Pr.,  289. 

Oonsnit,  also,  Plbadht o.    , 

As  to  AU  mattera  which  turn  on  the  peon- 
liar  character  of  the  various  cansea  of  aotioui 
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or  aotioDs  between  jMtrties  «iistainiDg  purtio 
niar  legal  relatione,  as  well  aa  for  defenoea 
which  have  reoogBued  titles, — such  aa  Ao- 
ooBD  AND  SATiBVAonoN;  Fra.ud;  MiaTAXB; 
Patmxnt,  and  the  like,— see  the  appropriate 
titles  elsewhere. 
A^  to  the  Mode  of  statiiis  defencesi  see 

PLKADINft. 


DBFINITXON8. 

[Uadar  tbti  h«aA  «•  edlMt  raeh  D«Aiiltlaas  d  watdt  m 
•re  to  be  found  In  tbo  Now  York  sUtotes  and  reporto. 
Definitions  merely  qnoted  into  the  reptfrta,  IhMn  oilier 
works,  we,  however,  in  feoeral  omitted,  aniese  tUej  ere  to 
need  or  relied  on  by  the  eoarts  as  to  rive  tbem  some  eddi- 
ttnud  MtborUPr.  And  dtaeossioiis  oT  Ue  tetarprstaUoo  af 
words,  M  aasocisted  in  psrtienlsr  Oontreots,  SUtntes,  WiUSi 
4&,  will  be  Ibond,  in  general,  under  those  tiHesi] 

1.  AbdnotioiL  The  aot  of  taking  and  oar- 
rying  away  a  ohild,  ward,  wife,  dra.,  bj  fraud, 
peraoflsioD,  or  open  violence.  Carpenter  o. 
People,  S  Barb.,  608. 

2.  Abortion.  Prodndng  young  before  the 
natural  time.  The  fntus  brought  forth  before 
it  is  pttfeotly  fonned.  Butler  «.  Wood,  10 
m^,  iV.,  28S. 

3.  AbMooe  from  olBoe.  What  amonnta 
to.    Luoas  «.  Ensign,  4  iT.  F.  L&g,  OH,  142. 

4.  "  AbMot  debitor."  Kay  indude  non-resi- 
dents as  well  as  residents.  Oochren  «.  Fitch, 
1  iSbfM^.  Oh.,  14a. 

&  Absolattt  is  used  in  1  Rev.  Stat,  778,  { 
1,  reetrioting  suspension  of  abeokte  owner- 
ship,— as  the  opposite  of  ^^  conditional  ;^  in  the 
sense  of  ^^ perfect;"  ^* without  any  condition 
er  iMNunhrance."  The  "  ahaolnte  ownership*' 
intaoded,  inelndea  not  only  the  property,  bnt 
the  right  to  an  inunediate  and  unconditional 
posaeosion.  Ck^nverse  e.  Kellogg,  7  Barb^ 
6iN). 

€L  AbMhrta  fee  irimplfl^  and  fee  afaqile  (1 
Beo,  Stat,  722,  {  2),  defined  and  distangnished. 
[Hale,  67 ;  Pow.  on  Devi.,  280 ;  4  Kent  Com., 
5 ;  2  Blackat.  Com.,  178.]  LoU  «.  Wyokoff;  2 
If,  Y.  (2  Conut.),  865 ;  affirming  S.  0.,  1  Barb,, 
666 ;  Jackson  «.  Van  Zant,  12  Johm.,  177. 

7.  Aooord.  A  satisfaction  agreed  upon 
between  the  party  injuring  and  the  party  in- 
jured. [8  Blackst  Oom.,  16.]  Mitchell  e. 
Hawley,  4  D^.,  414. 

a  Aooonnt  etated.  An  agreement,  by 
both  parties,  that  all  the  artides  in  an  account 
are  true.  [1  T.  B.,  40.]  Lockwood  e.  Thorne, 
12  Bwrb.,  487.  See  8. 0.,  11  If.  7.  (1  JTsm.), 
170;  18  N.  T,  (4  SmUh),  286i 


9.  Aoqnlttad.  Set  free;  Judioiaay  Ois- 
charged  from  accusation ;  rdeased  from  debt, 
^.  Indudea  both  dvil  and  criminal  pros- 
ecutions. DoUoway  e.  Turrill,  26  Wend^  288, 
899. 

10.  Aot  (in  legislation).  A  statute  or  law, 
made  by  a  legislative  body.  All  legialative 
acts  are  laws,  and  if  not  laws, — i.  «.,  if  un- 
constitutional,— ^then  they  are  not  aeU  of  kgia- 
lation.  People  «.  Uphaine,  18  Horn.  Pt^  74; 
S.  0.,  8  Park.  Or.,  241, 

U.  Aotton.  The  l^gal  demand  of  one^ 
right  Farrington  e.  Freeman,  2  Edm^  672; 
Bank  of  Commerce  o.  Bntiand  ft  WashingUm 
B.  B.  Co.,  10  BjmB.  Pr.,  1 ;  Oyerseen  of  OUy- 
ton  «.  Beedle,  1  Barb^  11. 

A  legal  demand  of  one^s  right;  or  the  right 
of  prosecuting  to  judgment  for  what  is  dne  to 
one*s  self.  Does  not  indnde  a  mandamus,  the 
^uing  of  which  is  discretionary.  People  •• 
Sage,  8  ffofo.  iV.,  66. 

Synonymous  with  ^^auit*'  Dom  not  em- 
brace writ  of  error.  Overseers  of  OUyton  «• 
Beedla,  1  Barb.,  11. 

**  An  ordinary  proesediag  in  a  court  of  Josliee, 
by  which  a  party  pfosecates  aaether  party  lor 
the  eaforoement  or  protection  of  a  righi,  the  re- 
dress or  prevention  of  a  wrone,  or  the  poniah- 
ment  of  a  pubKo  offence. ' '    Om  <f  Pro. ,  1 2. 

As  used  in  the  Code  of  Prooedure,  inolndea 
suits  in  equity.  Bank  of  Oommeroe  «.  Rut- 
land ft  Washington  R.  B.  Oo.,  10  Bow.  Pr^  1. 

IX  AdanaptUML  The  aot  by  which  the 
testator  pays  to  his  legatee,  in  hia  lifetime,  a 
general  kgaoy  which  by  his  will  he  had  pro- 
posed to  give  him  at  his  death.  Also  used  to 
denote  the  aot  by  which  a  spedfio  logaoy  has 
become  inoperate  on  account  of  the  testator 
having  parted  with  the  sulject.  Langdoe  t . 
Astor,  16  If.  7.  (2  Smith),  9,  4a 

13.  Adeno^itlon;  aatiBfootioa.  ^Ademp- 
tion,'' in  strictness,  is  predicable  only  of  apedfio, 
and  ^*  satisfaction"  of  general,  legadea.  Beck 
e.  MoGillis,  9  Barb.,  86,  66;  Langdon  e.  As- 
tor, 8  Bu&r,  477,  641. 

14.  A^jaoent.  Lying  dose  to,  or  borderin g 
upon  something.  [Walker.]  People  e.  Soher- 
merhorn,  19  Barb.,  640,  666.  Compare  Pev- 
erelly  v.  People,  8  Park.  Or.,  69,  69. 

19.  AOioAnh^  (as  used  in  2  Bet.  Stat.^ 
666,  §  2,  defining  arson  in  second  degree)! 
Implies  actual  contact.  Peverdly  «.  People^ 
8  Park.  Or.,  69. 

16.  A4ioiQnL    The  primary   aignifioatioa 
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h,  to  pHt  off  te  another  ^y<2Me{;M.  It  has, 
also,  the  meaning  of  snspendiBg  bramees  for  a 
time^-^efeprhig,  delaylDg.  La  IWge  «.  Van 
W&genen,  14  B<m.  iV.,  64,  59. 

27.  A4|o«rmneiit  A.potting  off  Bntil  an- 
other time  or  place.  [Whart. ;  Bon  v. ;  Webst.] 
People  e.  Martin,  6  N.  Y.  (1  BM.y,  96. 

la  AOvBBoes.  Honeys  p^d  before,  or  in 
adranee  of,  the  proper  time  of  payment.  As 
Qsed  in  a  will,  may  not  indnde  moneys  paid 
lor  maaBtenanoe  of  teatetor'e  oMMren.  Vail  e. 
YtSL,  10  Jbr».,  69. 

19.  jftfltevit  Any  l^rm  '  of  legal  oaKh 
whieh  may  be  taken.  Not,  of  neoeseity,  to  be 
h  wrttii^.    Baker  9.  "Williams,  19  Barb,^  587. 

Defendant's  answer,  not  an  affidavit,  within 
OodBofProeedQre,S230.  Blatehfbrd  e.  N.  T. 
k  Hew  HaTen  B.  B.  Co.,  7  A9^M  i¥.,  823. 

m.  AOnity.  The  relation  oontraeted  by 
narriage  between  a  hnsband  and  his  wife^ 
kmdbred,  and  between  a  wife  and  her  hnsband^ 
kindred ;  in  ooBtradistiaotion  from  oonsangmn- 
1^,  er  relation  by  bleed.*  Oannaa  e.  Kew- 
«B,  1  Dm^  25;  Hfgbie  e.  Leonard,  id.,  186; 
Paddeok  «.  Wells,  9  Bar^.  Oh,,  881.  Bee  Af- 
inniri,  1. 

a.  Allliniaiioe.  A  dimnimU  of  cm  appml, 
In  want  of  proeeootien,  is  not  an  affirmance 
of  the  Judgment  appealed  from.  Dmmmond 
f  .  Hnson,  14  K  Y.  (4  Kam,),  60. 

S2L  AnwethoiigBt  I  premecDtated  \  pore- 
paoae.  Synonymoas.  People  e.  dark,  7  K, 
7.  (8  Sdd.),  885 ;  S.  0.,  11 K  Y  Leg,  OH,,  4. 

231  A^gnA  Is  a  general  term,  inekides 
clerks  and  eeryants,  but  is  by  no  means  re- 
strided  to  SQoh.  [Dnnl.  Fbl.  ott  Ag.,  1,  n.] 
Ptof^  9,  AHen,  5  Den.,  76. 

at.  Jli^ree.  Synonymons  with  **  promise*^ 
(wUch  aee) ;  neither  word  imports  a  oonsid- 
eratioiL  ICeweomb  «.  Clark,  1  Dm.,  926. 
And  aee  Oohibacts,  965,  966. 

2&  Agreement  (as  nsed  in  the  Statate  o( 
Phmda).  How  eeftstmed.  Bennett  •.  Pratt, 
42>m.,975;  Fewsker  e.  Willson,  nWmd.,  848. 

Agraamanl  (as  nsed  in  the  section  declaring 
void  parol  agreements  not  to  be  completed  in 
eneyear)^  Sigmfies  a  mntnal  oontraot,  on  eon- 
nderation,  between  two  or  more  persons;  and 
as  ei  immini,  ineladee  the  several  parties,  and 
their  reepective   stipulations,-— every  thing, 


*  But  the  eansangmnei  of  the  husband  are  not  at 
iB  related  to  the  oontangmiMi  of  the  wifB.  Higbie 
t.  Leonard,  1  iVn.,  186. 


indeed,  wl^eh  is  to  be  done  on  both  sides. 
Broadwel\  e.  Getman,  9  Den,,  87. 

96L  iUderman.  Has  be«i  long  nsed  to 
designate  an  officer  having  judicial,  as  well  as 
elTil  or  legislative,  power.  [1  Hume  Hist 
Eng.,  69;  Jao.  L.  Die]  Pnrdy  e.  People,  4 
Em,  884,  887,  409. 

27.  Alle&  Defii^tionsof,  colleeted.  Lynch 
9.  Clarke,  1  8am4f,  Oh,,  588,  668.  And  see 
Exp.  Dawson,  8  Brad/,,  180, 186. 

28.  Alienation  (of  real  estate).  A  transfer 
of  the  titie.  [9  Bonv.  Inst,  f  1902 ;  2  Blackst 
Oom.,  987.]  A  transfer,  short  of  the  con* 
veyance  of  the  titie,  is  not  an  alienation.  Mas- 
ters e.  Ifodiflon  Oonnty  Mnt  Ins.  Go.,  11 
Boflrb.,  694. 

29.  Alleglaiice.  Hie  tie  whidi  binds  the 
evicts  to  the  king,  ko.  Jackson  v.  Goodell, 
90  JohM.,  188. 

aa  AUodlnitL  The  land  possessed  by  a 
man  hi  his  own  right,  without  owing  any  rent 
or  service  to  any  superior.  [9  Blackst.  Com., 
104.]  McOartee  e.  Orphan  A^hnn  8oe.,  9 
Cow,,  487,  518. 

31.  Anoestor  (as  nsed  in  9  Bo9,  Stat,,  88, 
1 99).  Inolndee  every  predecessor  in  estate, — 
every  person  from  whom  property  might  be 
inherited.  Armstrong  a.  Moran,  1  Btadf,, 
814,  816. 

32.  Anoeetom.  When  nsed  in  relation  to 
sncoession  of  real  estate,  embraces  both  lineala 
and  ooHaterals.  Several  definitions  collected. 
McCarthy  e.  Marsh,  5  N.  F.  (1  SM,),  268; 
Banks  e.  Walker,  8  B<ytb,  Oh.,  488. 

33.  Anoient  waJL  A  wall  bnih  to  be  used, 
and  in  £M)t  nsed,  as  a  party- wall,  for  more  than 
twenty  years,  by  the  express  pernussion  and 
continnons  acqnieeoenee  of  the  owners  of  the 
land  on  which  it  stands,  is  ancient.  Eno  «. 
Del  Yeecbio,  4  Ihur,  58,  68. 

34.  And  may  sometimes  be  read  ^^or.** 
Jadcson  e.  Topping,  1  Wond.,  888.  And  see 
Wills. 

3&  Annuity;  Iziooaie.  The  former  em- 
braces oi^y  net  profits,  after  deducting  all 
necessary  expanses  and  charges.  The  latter  is 
a  fixed  amount  directed  to  be  paid  absolutely 
and  without  contingency.  Bap,  McC^mb,  4 
Bradf,,  161. 

Aanutty;  ieiit-chai:ge ;  distinguished  and 
defined.  Wagstoff  e.  Lowerre,  28  Bmh.,  209, 
216. 

36.  Anaww;  aflldavtt  See  Afidairit 
9vpra, 
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37.  Any,  Oonstniecltonieaii^^aU.'*  Heaton 
9,  Wright,  10  ffaw.  iV.,  79,  88. 

38.  AppoaL  Signifies  simply  the  removal  of 
a  cause  from  an  inferior  to  a  superior  jurisdio- 
tion ;  and  is  not  limited  to  a  review  of  questions 
of  law.  People  «.  Jnstioes  of  Marine  Oonrt,  2 
Abbotts'  Pr,,  126 ;  S.  0.,  11  How.  Pr.,  400. 

39.  Appendanta;  appmlauanoaa.  The 
distinction  between  them.  Jackson  «.  Striker, 
1  Johns.  Cos.,  284,  291. 

40.  Apply.  How  used  in  the  Statute  of 
Uses.  (li20o.iSta«.,729,  §56,Bubd.8.)  Leg- 
gett  V.  Perkins,  2  K  F.  (2  0<mst.\  296,  809. 

41.  AppdntDMiit.  May  signify  an  appro- 
priation of  money  to  a  spedfio  purpose.  Har- 
ris «.  Olark,  8  N.  T.  (8  Chmst.)^  98, 119. 

42.  Appoitioi],  defined.  Haight  «.  Day, 
1  Johns.  Oh.,  18;  Clarke  o.  Brooklyn  Bank, 
1  Edw.y  861,  868. 

43.  Apportenancaa.  May  include  yard 
and  sidewalk  of  a  building.  MoDermott  «. 
Palmer,  8  N.  T.  (4  Seld.),  888,  887. 

44.  ArUtratloiL  What  is.  Garr  «.  Gk>mes, 
9  Wend.,  649,  661. 

45.  Axaon,  defined.  2  Beo.  StaU,  667,  S  9; 
Id.,  666,  §§  1-8 ;  People  v.  Henderson,  1  Poirh. 
Or.,  560;  People  v.  Ootteral,  18  Johns.,  116; 
People  f>.  Gates,  15  Wend,^  159. 

46.  Aaaeti.  Equivalent  to  ^^  property.'* 
Lowber  «.  Le  Boy,  2  San^f.,  202,  217. 

47.  Aaalgmnent.  A  conveyance  of  the  in- 
terest a  man  has  in  an  estate,  or  chose  in  ao- 
tion;  and  includes  transfers  of  negotiable 
paper,  by  indorsement,  delivery,  ^.  Bump 
V.  Van  Orsdale,  11  Barb.,  684.  But  see  Potter 
«.  Bushnell,  10  Hoto.  Pr.,  94;  Hicks  «.  Wirth, 
4  B.  D.  Smith,  78 ;  8.  0.,  10  Bow.  Pr.,  655. 

48.  At.  Frequently  synonymous  with  ^*  in*' 
or  *^  within."  Mohawk  Bridge  Oo.  «.  Utica  & 
Schenectady  R.  R.  Co.,  6  Paigs,  664,  662. 

49.  At  aea.  A  vessel  is  ^^  at  sea"  when  she 
has  actually  sailed,  and  is  on  her  voyage. 
Union  Ins.  Oo.  «.  Tysen,  8  Hill,  118.  See, 
also,  Button  «.  American  Ins.  Oo.,  7  HiU,  821. 

50.  Atteated;  ezeouted;  pabliahed;  de- 
fined and  distinguished. '  Lewis  «.  Lewis,  18 
Ba/rb.,  17,  28. 

51.  AttomeyB.  Such  persons  as  take  upon 
them  the  charge  of  the  business  of  others  by 
whom  they  are  retained.  Allen  o.  Stone,  10 
Barb,,  647.  See  1  La/m  qf  1857, 279,  ch.  844, 
§  80,  subd.  1. 

52.  Auctioneer.    See  Jobber,  infra. 

53.  Audit.    To  examine,  a^ust,  settle,  Aec., 


an  account,  and  then  allow  it.  Monis  o.  People, 
8  Dm.,  881,  891. 

54.  Available  maaiis.  Ordinarily  compre- 
hends any  thing  which  can  readily  be  con- 
vei^ted  into  money,  but  does  not  indude  money 
itself.  Brigham  v.*  Tillinghast,  18  K.  F.  (8 
K&m.),  215,  219. 

55.  Average  (in  insurance),  defined.  Bar- 
gett  V.  Orient  Mut  Ins.  Oo.,  8  Bons^  886 ; 
Wadsworth  o.  Pacific  Ins.  Oo.,  4  Wend,,  88. 

56).  Avennent  y  oolkMpiiinn;  iiumendob  dco., 
defined  and  distinguished.  Van  Yeobten  e. 
Hopkins,  6  Johns^  211,  220;  Oheetfaam  e.  TLl- 
lotson.  Id.,  480. 

57.  Avowry.  The  setting  forth,  aa  in  a 
declaration,  the  nature  and  merits  of  the  de- 
fendant's case,  showing  that  the  distreoa  taken 
by  him  was  lawful,  which  must  be  done  with 
such  sufiScient  authority  as  will  entitle  him  to 
s,  retomo  habendo.  [Woodf.  Land.  A  T.,  692 ; 
6  Serg.  h  R.,  866 ;  6  Oow.,  601 ;  2  Wils.,  26a] 
HiU  V.  Stocking,  6  HiU,  277,  284. 

58.  Baggage.  What  travellers  usuaUy  carry 
with  them ;  or  what  is  essential  or  neQeesary 
to  the  traveller  in  the  course  of  bis  Joomey. 
Van  Wyok  v.  Howard,  12  H<no,  Pr.,  147, 161, 

As  to  what  articles  are  included  in  the  term 
*^  Baggage,''  for  which  carriers  are  liable,  see 
Oabbikbs,  62, 112-128. 

59.  Ebnker.  A  dealer  in  capital;  an  in- 
termediate party  between  the  borrower  and 
lender.  Ourtis  «.  Leavitt,  15  IT.  T.  (1  SmsJth), 
9,  167. 

60.  Bank-notea.  Synonymous  with  bank- 
bills.    Low  «.  People,  2  Parh.  Or.,  87. 

61.  Bankruptoy.  Bankruptcy  is  an  in- 
ability to  pay  one's  debts ;  as  used  in  Oonat.  of 
U.  S.,  it  is  synonymous  with  "  insolvency,"  and 
not  confined  to  traders.  Many  other  defini- 
tions collected.  Sackett  «.  Andross,  5  HiU, 
827,  889,  848.  But  see  Eunzler  «.  Kohaua, 
Id.,  817,  819. 

62.  Bazratry.  Some  fraudulent  act  of  the 
master  or  mariners,  tending  to  their  own  bene- 
fit, to  the  pr^udioe  of  the  owner  of  the  vessel, 
without  his  privity  or  consent.  Kendriok  t. 
Delafield,  2  Oai.,  67.  And  see  Mdnlfyre  t. 
Bowne,  1  Johns.,  229. 

Includes  every  species  of  fraud,  committed 
by  the  master,  to  the  iiijury  of  the  owners  or 
shippers,  book  «.  Oommercial  Ins.  Oo.,  11 
Johns.,  40.  And  see  Walden  o.  Firemen  Ins. 
Oo.,  12  /d,  129 ;  Orim  «.  Phoenix  Ins.  Oo.,  18 
Id,,  461 
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€3.  Bay;  inlet  (as  ased  in  aot  incorpo- 
rating Hadson  Ri^er  B.  R  Co.).  Defined  and 
distfngaished.  TiUotson  ©.  Hudson  River  R.  R. 
Co.    9  iV:  jr.  (5  S0ld.\  675,  580. 

61  Beer;  root-l>eer;  strong-beer;  Dotoh- 
beer,  &cl  See  People  v/Wheelock,  8  Fori. 
Cr.,  9;  also  Nevin  v.  Ladne,  8  Dtfn.,  48,  487. 

6&  Beqneatitfc  ;  devise.  '^Devise"  is  the 
appropriate  term,  in  a  will,  to  pass  real  es- 
tate, and  **  bequeath'^  to  give  personal  prop- 
erty. Lashes'  e.  X^asher,  18  Barb.^  106 ;  and 
Bee  Oonklin  «•  Sgerton,  31  Wend.^  480. 

66l  Bet.     Bee  '^KTager,  t^o. 

67.  BleBmy-      ^Wbat  is.    2  Beo.  Stat, ,  687,  §  8. 

6a  Bin  (in  l>ankiiig).  What  is  a.  Traoj 
V.  Taimage,  IS  JBckrb.^  466 ;  S.  0.,  9  How.  Pr,, 
530;  8.  O.,  la  IT.  T.  Leg.  OU.,  808. 

69.  Bill  of  laiMng.    See  Bill  op  Ladih6,  1. 

70.  Bin  of  porttonlazs.  An  amplification, 
or  more  partioalar  specification,  of  the  matter 
set  forth  in  the  pleading.  Starkweather  i^. 
IQtae,  17  WmA^  20. 

71.  Blaapifteiny.  Blasphemy  consists  in 
maBeioiisly  reviling  Gk)d,  or  religion.  People 
iL  Boggles,  8  Johnt.^  290. 

72.  Body  oorporate;  or  poUtlo.  Defini- 
tions o^  collected .  Warner  «.  Beers,  28  Wend.y 
108, 142,  175 ;  People  v.  Morris,  18  Id,,  825. 

73.  BoROwvr  (as  nsed  in  statutes  relative 
to  nsory).  Is  not  restricted  to  psrson  to 
whom  the  loan  was  originallj  made.  Oole  «. 
Savage^  10  Paige^  688,  588.  See,  also,  Liv- 
ingston  e.  Harris,  8  Paig&^  528;  11  Wend., 
385;  Leavitt  «.  DeLannay,   4  8andf.   Ch., 

281. 

Indndea  a  surety.  Post  «.  Boardman, 
Clairke,  528 ;  Morse  «.  Hovey,  0  Paige,  197. 
But  see  Yilas  «.  Jones,  IKT.Q,  Oomet.),  274 ; 
Hongerford^a  Bank  v.  Dodge,  80  Barb.,  626; 
8b  0.,  9ub  nam.  Hungerford's  Bank  o.  Potsdam 
A  Watertown  B.  R.  Ck>.,  10  AbbotW  Pr.,  24. 

Or  other  representatiTe  of  original  party. 
Post  c.  Bank  of  Utica,  7  BUI,  891. 

Bat  does  not  include  subsequent  grantee  of 
premises  covered  by  a  usurious  mortgage. 
lb. ;  Schermerhom  9.  Talman,  14  Nl  T.  (4 
Kem.\  98. 

For  a  mortgage  of  land  subjept  to  the  lien 
of  a  prior  judgment  confessed  on  a  usurious 
eondderation.  Rezford  «.  Widger,  2  N.  T. 
(2  Chmtt.),  181. 

74.  Borrowing.  Receiving  deposits  is  not 
borrowing  money.  Leavitt  «.  Yates,  4  Edii>.y 
184,  165. 


75.  Bottonuy-bond.  A  bond  given  for  a 
loan  of  money  upon  the  security  of  a  vessel, 
and  its  accruing  freight,  its  payment  being  de- 
pendent upon  maritime  risks,  to  be  borne  by 
the  lender.    Oole  «.  White,  26  Wend.,  611. 

76.  Bounds  (in  conveyancing).  Meaning 
of.    Walton  «.  Tiffl,  14  Barb.,  216. 

77.  Borden  of  proo£  The  obligation  im- 
posed on  a  party  who  alleges  a  fact  neces- 
sary in  the  prosecution  or  defence  of  an 
action,  to  establish  it  by  proof.  People  «. 
McOann,  16  N.  T.  (2  amUh),  6& 

78  Burglary.  What  is.  2  i2w.  8laL,  668, 
§§10-20. 

79.  BnsheL  In  general,  means  eight  gal- 
lons ;  but  in  respect  to  wheat,  rye,  and  Indian 
com,  it  means  a  quantity  in  weight  accord-^ 
ing  tot  the  statute  requisition.  (1  Bee.  Stat., 
608,  §  14;  Id.,  611,  §  86).  Milk  v.  Christie,  1 
HUl,  102, 

80.  Carriage  (as  used  in  Rm.  8UU.,  pt.  1,  ch. 
20,  tit.  18,  relative  to  the  law  of  the  road,  &c.). 
Includes  Btage-coaches,  wagons,  carts,  sldghs, 
sleds,  and  every  other  caniage  or  vehide  used 
for  transportation  of  persons  or  goods.  1  Bm. 
8UA.,  696,  §  7. 


81.  Case.  The  primary  meaning  of  ^  oats'* 
is  ^*  cause.*'  When  applied  to  legal  proceeding, 
it  imports  a  state  of  facts  which  furnishes  oc- 
casion for  the  exercise  of  the  Jurisdiction  of  a 
court  of  justice.  In  its  generic  sense,  the 
word  includes  all  cases,  special  or  otherwise. 
Kundolf  V.  Thalheimer,  12  K  T.  (2  Kern.), 
592, 596.    See  Beecher  «.  Allen,  5  Barb.,  169. 

82.  Cases.  Includes  causes,  and  special 
proceedings ;  and  is  more  commonly  used  as 
including  equity  as  well  as  common-law  ac- 
tions than  ^^  causes''  is.  Benson  «.  Oromwell, 
26  Barb.,  218;  S.  0,,  more  fully  reported,  6 
AbbotW  Pr.,  88.  See  Hall  «.  Nelson,  28 
Barb.,  88,  and  Speolal  oases,  infra. 

83.  Cause  of  aotion.  Not  synonymous 
with  **  chose  in  action,"  the  latter  including 
debts,  dro.,  not  due,  and  even  stocks.  Bank 
of  Commerce  v.  Rutland  and  Washington  R. 
R.  Co.,  10  Raw.  Pr.,  1. 

84.  Champerty  The  carrying  on  a  suit  in 
the  name  of  another,  but  at  one's  own  ex- 
pense, with  the  view  of  receiving  as  coroi>en- 
sation  a  certain  share  of  the  avails  of  the  suit. 
[2  Blackst.  Com.,  1;  Bouv.  L.  Die,  218.] 
Ogden  0.  Des  Arts,  4  Drier,  275,  288.  And 
see  Sedgwick  «.  Stanton,  14  If.  T.  (4  Kem.), 
289,  299 ;  Champbbtt  and  Maintbnakob. 
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85.  ChflTltfthla  History  of  the  verd|  as 
descriptive  of  a  partioalar  class  of  uses.  Ow- 
ens in  Missionary  Soo.  of  Meth.  Epis.  Okw eh, 
14  If.  Y.  (4  Kem.),  880,  889,  408. 

B6k  Cbaste  obaractar.  Actual  personal 
virtue — that  the  female  was  actually  chaste 
and  pure  in  conduct  and  principle;  not  mere 
reputation.  Oarpwter  €•  People,  8  Barh.^ 
603;  Orozier  f>.  People,  1  Fork  Or.,  468; 
Bafford  o.  People,  Id.y  474. 

87.  Cbattelfl.  See  People  v.  Holbrook,  18 
Johfu.,  90;  People  e.  Haioney,  1  Fork,  Or,, 
693. 

88.  ChatteLiy  peraonal  and  real  The  for- 
mer are  movables  only;  the  latter  such  as 
savor  only  of  the  realty.  Putnam  o.  Westcott, 
19  Johm,,  78. 

89.  Check.  Definitions  of.  See  Bills, 
Notes,  and  Ohsoks,  40-46. 

90.  Child;  ohildren  (in  a  will).  Designate 
descendants  of  the  first  degree.  Have  not  the 
teehnioal  force  of  the  word  ^  issue"  in  a  limi- 
tation over.  Sherman  e.  Sherman,  8  Barb,, 
885. 

«  Do  not  ordiBarily  indude^^graadoluldren," 
though  they  may,  where  the  will  would  other- 
wins  he  inoperative,  and  the  intention  of  the 
testator  was  to  include  them.  Mowatt  v. 
Oarow,  7  Paige,  828^  332 ;  Oromer  o.  Pinckney, 
8  Bwrh.  Ch.,  466,  476;  Marsh  v,  Hague,  1 
.£^19.,  174;  Tier  e.  Pennell,  Id.,  864.  But 
see  Hone  v.  Van  Schaick,  3  i^  F.  (8  OonmL), 
688. 

Include  only  legitimate  ohildren.  Gardner 
«.  Heyer,  2  Faige,  11. 

91.  Choee  in  aotioa  Indades  all  rights 
to  personal  property,  not  in  possession,  which 
may  be  enforced  by  action ;  demands  arising 
out  of  tartt  as  well  as  cootraota.  Oillet  e. 
Fahrchild,  4  Den.,  8a  And  see  Caue  ol  ao- 
ttoo,  iupra, 

92.  Chiiroh.  May  mean  either  the  build- 
ing consecrated  to  the  worship  of  God,  or  an 
assembly  of  persons  united  \)ij  the  profession 
of  the  same  Obristian  faith,  met  for  religious 
worship.  [Jac.  L.  Die;  Toml.  Die;  6  Pe- 
tersd.  Abr.,  409 ;  9  Oranoh,  292.]  Robertson 
e.  Bullions,  9  Barb,,  64,  96. 

93.  CiTUaotioii.  Deflnitioaot   Code  qf  Pro., 

6.    And  see  Cancemi  v.  People,  18  N".  T.  (4 
),  128. 

94.  "  CtvH  oaaes"  (§161  of  the  Oade  of  Fro,). 
Bynonymoos  with  ^^  actions,'^  as  used  in  sec- 
tion 1,  in  contradistinction  to  ^^  special  pro- 


ceedings."  People  e.  Bigelow,  11  How.  Pr., 
88. 

95.  ClaiBU  A  right  or  title,  actual  or  sup- 
posed, to  a  debt,  privilege,  or  other  thing  ia 
the  possession  of  another.  Not  the  posees- 
sion,  but  the  meuis  by  or  throng  which  the 
claimant  obtains  the  possession  <ir  enjoyment. 
Lawrence  e.  Miller,  2  N.  Y.  (2  CorMt:),  245, 
264. 

A  challenge,  by  a  man,  of  the  poroperty  or 
ownership  of  a  thing,  which  he  has  not  in  pos- 
session, but.  which  is  wrongfally  detained  from 
him.  [Plowd.,  869.]  Jaekson  e.  Losee,  4 
SonOf,  OK,  881 ;  Ejieedler  e.  Stembergh,  10 
EouL  Fr.,  67,  72. 

'  Thus,  the  right  of  defendant,  in  replevin,  to 
recover  from  the  plaintiff  the  value  of  proper- 
ty delivered  to  the  latter  on  the  writ  of  re- 
plevin, with  damages  for  its  seizure,  is  a 
claim  against  the  plaintiff  Jackson  e.  Losee, 
4  S(ui4f.  Oh.,  381. 

Claim  (as  used  in  2  Boo,  StaL,  641, 1 2,  au- 
thorizing submission  of  certain  daims  to  arbi- 
tration). The  allegation  upon  which  isBue  is 
taken ;  the  fact  or  matter  put  in  issue  to  be 
tried,  and  which  must  be  determined  before 
an  award  can  be  made.  Oloott «.  Wood,  14 
^.  r.  (4  jr«r».),  82. 

96.  Clerk  (as  used  ia  theOprfa  <if  Pimimt). 
What  cle^  signified.  Oode  (/Pro.,  §  466.  And 
see  1  Laws  </l857,  729,  ch.  344,  §  80,  subd.  8. 

97.  Coastixig-trada.  Whether  it  embraces 
tra£Gic  between  different  ports  within  the  same 
State.  K  R.  Steamboat  Oo.  e.  Livingston,  8 
Oow,,  718.* 

9a  CoUateial  anoestosa.  Sometimes  used 
to  designate  undee  and  aunts,  and  other  col- 
lateral antecessors,  who  are  not  in  fiu^t  ^^an- 
cestors.*' Banks  v.  Walker,  3  Barh  Ok,,  488, 
446. 

99.  Cdlaottd.  A  tax  can  be  said  to  be 
^*  ooUeeted,**  only  when  it  has  been  paid  by 
those  on  whose  property  it  has  been  levied. 
Fitzpatrick  t>.  Flagg,  6  Abbotta'  Fr.,  218. 

lOa  Collrwminro,  A  colloquium,  in  plead- 
ii^  serves  to  show  that  the  words  were  spo- 
ken in  reference  to  tlie  matter  of  the  aver- 
ment. Van  Yechten  e.  Hopkins,  6  Johm.,  211 ; 
Cooper  e.  Greeley,  1  Ben.,  847;  and  see 
Cheetham  v.  TiUoteon,  SJohne.,  480. 

101.  Colore  offloU ;  virtnte  oflloli  Dis- 
tinction between  thena,  stated.    Seeley  e.  Bird* 


•  And  see  9  Whsat.,  1. 


MawNiTioirs, 
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Mil,  10  «/MiM.,  S67;   People  «.  SohaylM-,  4 

jr.  F.  (4  (>«•*.),  m,  18T. 

m.  Color  of  offlcei  Implies  an  Uiff^al 
d«im  of  aathoritf  to  do  an  act  by  yirtne  of 
oM'i  offiee.  Bnrrall  o.  Acker,  38  Wend,^  606 ; 
Whtor  e.  Kinney,  1  Jf.  F.  (1  Ofiwf.)i  306 ; 
Decker  o.  Jadeon,  16  IT.  Y,  (d  ifibiilA),  489, 442. 
108.  Oomnimeing  a  mitt.  The  soing  out 
•f  pioeeae,  or  originating  proceedings  whereby 
an  action  is  institated.  Does  not  inckide  citing 
Ml  eieeator  or  administrator  to  seeoimtiBg. 
Wikoo  e.  Bqxtist  Bdnoatiosal  Society,  10 
JM^tOB. 

lOi.  CSommeroe  (as  used  in  art.  1,  {  8, 
nML  1,  o#ibe  U.  S,  ^^MwMtutuMS— conferring 
•afaisive  power  over  commerce  upon  Oon- 
gTtts).  Is  no4  timited  to  the  mere  buying  and 
MMng  of  mefehsat^se,  but  comprehends  the 
•itire  eoDuneroial  intercourse  with  foreign 
aatioH^  and  amoBg  the  seTeral  States.  It  in- 
flMoB  aavigaition,  as  well  as  *^  traffic"  in  its  or- 
finaffj  signSfioation ;  and  embraces  ships  and 
TSGsels  as  the  instruments  of  intercourse  and 
tode,  as  well  as  the  officers  and  seamen  who 
asvigate  and  ooBtrol  them.  People  e.  Brooks, 
i  Dm.,  469. 

10^  OfwuiiMm;  or  ri^tt  of  oommotL  A 
rif^t  or  pnvilege  which  seTcral  persons  have 
t»  the  produce  of  the  lands  or  waters  of  an- 
other. Van  Senssdaer  e.  Badclifi;  10  Wmd.^ 
689,648. 

gyondant;  and  several  other 
I  of  eommone,  defined.    lb, 

\  (ss  applied  to  schools).  Public  ; 
muTersal;  open  to  all.  People  e.  Board  of 
Edocation  of  Brooklyn,  18  Barb,,  400,  410. 

306L  Oonmoii  oarxlor.  Various  defini* 
tions  o^  cdlected.  Alexander  e.  Greene,  7 
JKH  688,  664.    And  see  O^BBiBn,  1. 

107.  Common  gomblen  (as  used  in  Zoias 
^1861,  948,  ch.  604;  1867,  804,  §  9).  How 
eonstmed.  People  e.  Borges,  6  AbbotU*  iV., 
18i. 

300.  OompofllttOB.  Payment  of  a  part  ot 
a  dsmand  in  satis&ction  of  the  whole.  Aban- 
doning a  prosecution  on  payment  of  costs 
merely,  is  not  making  a  composition.  Has- 
Ubs  e.  Newcomb,  2  Jobnt,y  406. 

309.  OKmaangniiilty.  The  connection  or 
relation  of  persons  descended  from  the  same 
stock  or  oommon  ancestor.  [Toller,  87.]  Swee- 
mj  e.  inOiB,  1  Brad/.,  496 ;  and  see  Afllnlty, 


llOi  Consideration.   Definitions  of.    Rob- 


erts e.  Mayor,  Ac.,  of  N.  Y.,  6  AbboW  iV., 
41.  And  see  Frear  e.  Hardenbergh,  6  Jphns., 
878;  Wilson  e.  Baptist  Ed.  Sou.,  10  Barh.^ 
808;  Jackson  e.  Alexander,  8  «Miu.,  484. 

111.  Conqiiiraoy.  A  confederacy  between 
two  or  more  persons,  to  iijnre  an  individual 
byan«n2M^2aot,dEC.  Melntyre  e.  Mancias^ 
16  JohM.,  692. 

112.  Contingent  (applied  to  a  use,  remain- 
der, Ac.).  ImpKes  that  no  present  interest 
exists,  and  that  whether  each  interest  or  right 
ever  will  exist,  depends  upon  a  fhture  uncer- 
tain event.  Jemison  e.  Blowen,  6  Barb.,  686, 
699;  Tayloe  e.  Gould,  10  /<£.,  888,  290. 

113.  Contingent  estate.  A  future  estate, 
is  contingent  while  the  event  upon  which,  or  the 
person  to  whcon,  it  is  Hmlted  to  take  eflfoct  is  un- 
certaiB.    1  Buk  SUd.,  728,  §  IS. 

114.  Conttaralng  gvasmity.  An  undertak- 
ing to  be  responsible  for  moneys  to  be  ad- 
vanced, or  goods  to  be  sold  to  another  from 
time  to  time.  Bock  e.  Burk,  18  IT.  F.  (4 
Smith),  887,  848. 

US.  CoBtraot  A  contract  ((i»fk-traho)  is 
a  drawing  together  of  minds,  until  they  meet 
This  agreement  to  do,  or  not  to  do^  a  particu- 
lar thing,  is  the  contract.  McNulty  e.  Pren- 
tice, 26  Barb.,  204. 

Ordinarily  applies  to  agreements  where  both 
parties  become  obligated;  and  not  to  notes 
and  bills,  where  one  party  only  is  bound. 
SsiTord  «.  Wyckoff,  4  SiU,  442,  466. 

Does  not,  like  "  deed,"  "bond,"  te.,  necessa- 
rily import  that  there  was  a  written  instru- 
ment   PiersoB  e.  Townsend,  2  SUl,  660. 

To  oontraot.    See  Inonr,  tn/Vo. 

116.  Coatraotor.  The  primary  meaning  of 
the 'word  is,  one  who  contracts;  one  of  the 
parties  to  a  bargain ;  he  who  agrees  to  do  any 
thing  for  another,  is  a  contractor.  Kent  e. 
N.  T.  Central  R.  R.  Co.,  12  IT,  T.  (2  -ff«m.), 
628. 

But  it  may  include  sub-contractors.  War- 
ner e.  Hudson  River  R.  B.  Co.,  6  Smo.  iV., 
464. 

117.  Convey,  and  devlseb  relate  properly  to 
the  disposition  of  real  property,  not  to  per- 
sonal. Dlckerman  e.  Abrahams,  21  BoHf., 
661,  661. 

118.  Conveyanoe.  How  used  in  Revised 
Statutes.  lAv.  Aal.,  762,  6  88;  2  itf.,  187,  {7; 
and  see  Tone  v.  Brace,  8  Pa^  697. 

119.  Corporatloo;  and  different  kinds  of 
corporations — defined.    Warner  e.  Beers,  28 
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Wend^  108, 142, 175;  and  see  Godd  «.  Rath- 
bone,  19  K  T.  (5  Smith),  87. 

'  Coiporation  (as  lued  In  the  act  forbidding 
oorporations  to  interpose  defence  of  nsnry,  Lmu 
^IBM,  884,  ch.  172).  Indodes  all  assodations 
and  joint-stock  oompanies,  having  any  of  the 
powers  and  priyileges  of  oorporations  not  pos- 
sessed by  indiTidniJs  or  partnerships.  Lawt  qf 
1850,  884,  ch.  172,  §  2.  Compare  1  Lawt  <^  1867, 
729,  ch.  844,  S80,subd.  6. 

120.  Oorporatlon  aggregate.  An  artificial 
body  of  men,  composed  of  divers  individuals; 
the  ligaments  of  whioh  body  are  the  franchises 
and  liberties  bestowed  upon  it,  whioh  bind 
and  unite  all  into  one,  and  in  which  consist 
the  whole  frame  and  essence  of  the  corpora- 
tion.   Thomas  e.  Dakin,  82  Wend.y  9,  70. 

A  collection  of  individoals  united  in  one 
body,  nnder  snch  a  grant  of  privileges  as  se- 
onres  a  succession  of  members  without  chan- 
ging the  identity  of  the  body,  and  constitutes 
the  members  for  the  time  being  one  artificial 
person  or  legal  being,  capable  of  transacting 
eome  kind  of  business  like  a  natural  person. 
People  e.  Assessors  of  Watertown,  1  Hill,  616, 
620;  approved  in  Supervisors  of  Niagara  e. 
People,  7  Eiflt  504;  and  Sandford  e.  Super- 
visors of  N.  Y.,  15  How.  Fr.,  172. 

121.  Gcxrporatton  sole.  Consists  of  a  sin- 
gle person,  who  is  made  a  body  corporate  and 
politic,  in  order  to  give  him  some  legal  capa- 
cities and  advantages,  and  especially  that  of 
perpetuity ; — ^as  a  bishop,  dean,  &c.  [2  Kent, 
978.]  Bank  of  Havana  e.  Wickham,  7  Ab- 
hotW  iV.,  184;  S.  0.,  16  Eoto.  iV.,  97;  Oodd 
e.  Rathbone,  19  IT.  F.  (5  Smith),  87. 

122.  CoBt-pKioe.  The  price  actually  paid 
for  the  goods ;  not  what  they  should  have  cost. 
Buck  V.  Burk,  18  If.  Y.  (4  Smith),  887. 

12a  Costs.  Definition  of.  The  Code  of 
Procedure  does  not  give  the  term  any  new 
meaning.  Belding  v.  Conkliii,  4  EatD.  Pr., 
196;  S.  0.,  2  Code  R,  112;  approved,  Wheel- 
er ft,  Westgate,  4  Emo.  iV.,  269. 

124.  Ckyunt  Sometimes  synonymous  with 
"  declaration.*'  Generally  a  part  of  a  deolara^ 
tion.    Oheetham  v.  Tillotson,  5  John$.,  480. 

125.  CoanterK)laim  (as  used  in  { 158  of  the 
Oads  of  Ptc),  An  opposition  dum,  or  de- 
mand, of  something  due;  a  demand  of  some- 
thing which  of  right  belongs  to  the  defendant, 
in  opposition  to  the  right  of  the  plaintiff.  Sil- 
liman  e.  Eddy,  8  Eow.  Pr.,  122 ;  and  see  Put- 
nam e.  De  Forest,  Id,,  146 ;  and  Williams  e. 
Upton,  Id,  205. 


Any  claim  or  demand  of  the  defendant 
against  the  plaintiff  in  an  action,  which,  if  al- 
lowed, will  reduce  or  overrun  the  plaintiff's 
claim.    Gage  e.  Angell,  8  Eow.  Pr.,  885. 

When  a  defendant  has,  against  the  pkintifi^ 
a  cause  of  action,  upon  which  he  might  have 
maintained  a  suit,  such  cause  of  action  is  a 
counter-claim ;  in  other  words,  a  orom-demand, 
Davidson  e.  Remington,  12  Eow.  Pr.,  810; 
Wolfe.E.  H.,  18Jd.,  84. 

126.  County  officer.  Who  is,  within  the 
meaning  of  Constitution  of  1846,  art  10,  {  2. 
Matter  of  Whiting,  2  Bwrh.,  518;  Matter  of 
Carpenter,  7  Id.,  80. 

127.  Credit  The  capacity  of  being  tmsted. 
Dry  Dock  Bank  e.  American  life  Ins.  h  Trust 
Co.,  8  N.  T.  (8  Comtt),  844,  856. 

12a  Creditors.  How  used  in  the  Statute 
of  Frauds.  2  Bm.  Stat.,  186,  §  6 ;  Seward  e. 
Jackson,  8  Oow.,  406;  reversing  S.  0.,  6  Id.,  67. 

How  in  the  U.  S.  Bankrupt  Act  of  1841. 
Morse  «.  Hovey,  1  San^f.  Oh.,  187;  a£Ginned, 
1  Bwrb.  Ch.,  404. 

129.  Creek;  kiU;  stream.  Meaning  of; 
considered.  French  e.  Carhart,  1  E.  Y.  (1 
Comst),  96. 

130.  Crime.  Is  synonymous  with  ^^  misde- 
meanor;" and  includes  every  offence  below 
felony,  punishable  by  indictment,  as  an  of^oe 
against  the  public.  Matter  of  COark,  9  Wend., 
212. 

131.  Crime ;  offience  (in  any  statute).  Any 
offence  for  which  any  criminal  punishment  may, 
by  law,  be  infficted.    2  Bm.  SUA.,  702,  §  82. 

132.  Criminal  action.  Defined.  Chd€  <^ 
Pro.,  §6. 

133.  Cross.  Different  meanings  of  the  verb 
"  to  cross."  People  e.  N.  Y.  Central  R.  R.  Co., 
25  Ba/rb.,  199;  Wheeler  e.  Rochester  h  Syra- 
cuse R.  R.  Co.,  12  Id.,  227. 

134.  Cortesy.  Derived  from  oowrteHe; 
Latin,  curialitaa,  and  signifies  **  suavity,"  or 
^*  urbanity,"  to  denote  that  the  custom  of  ten- 
ancy by  the  curtesy  sprung  from  favor  to  the 
husband,  rather  than  from  any  natural  right. 
Billings  «.  Baker,  28  Barb.,  848,  845. 

135.  Damages;  ooets.  Distinction  between 
them.  Fitch  V.  People,  16 /oAm.,  141;  Grifiln 
e.  Mortimer,  8  W&nd.,  588;  Smith  e.  Mnmford, 
9  Cow.,  26. 

136.  Deal.  To  traffic,  to  transact  business, 
to  trade.  Makers  of  accommodation-note 
deemed  ^^  dealers"  with  whoever  disooimta  iU 
Vernon  d.  Manhattan  Co.,  17  Wend.,  624, 
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137.  Debanoh.  To  entioe,  to  oorrnpt; 
and,  when  used  of  a  woman,  to  iedaoe.  Of 
the  origin  of  the  term.  Eoenig  i^.  Nott,  8  Alh 
l(M  IV.,  884,  889;  S.  0.,  2  EiU.,  828. 

138.  Debt.  Various  definitions  ot  An- 
drews •.  Mnrray,  9  AlibotU^  iV.,  8;  Matter  of 
Dennj,  2  HiU^  220 ;  Rodman  e.  Munson,  18 
Bttrl^  188, 197;  NeweU  e.  People,  7^.  T.  (8 
8di.\  9, 124;  Newman  e.  Cook,  11 N.  7.  Leg. 
(76iL,62. 

That  the  obligation  of  a  contract  does  not 
beoome  a  "  debt*'  until  the  money  is  payable. 
¥«ton  «.Git70f  Byracnse^n^:  T.  (SSmUh), 
llOL  Compare  Ghurison  e.  Howe,  /<l«,  468; 
Hwood  e.  Ddfendor^  5  JSarb.^  898. 

139.  Debts  (as  used  in  2  22^.  Btat.,  116, 
{  18;  ItLj  98,  relating  to  the  estates  of  de- 
oeaaed  peraons).  Not  limited  to  saoh  as  are 
Btrietly  legal  debts,  bat  comprehends  eveiy 
claim  and  demand  by  a  creditor,  recoverable 
in  law  or  eqoitf .  Babcock  «.  lallis,  4  .Atu^/'., 
218;  8.  a,  wh  nam.  Sellis'  Case,  4  AhboM 
JV.,  272.  Compare  Matter  of  Denny,  2  MU^ 
820. 

May  mean  demands  due  to  a  person.  Pine 
9.  Bikert,  21  Barb.,  469, 476. 

140.  DeoUuRBttoQ.  An  exposition  of  the 
fdshitiff's  original  writ,  wherein  he  expresses 
tt  large  his  cause  of  action  or  complaint,  with 
the  additional  cironmstances  of  time  and  place, 
when  and  where,  the  injnry  was  committed. 
Obeelham  «.  Tillotson,  6  «7bAfW.,  480. 

141.  Decree.  Distinction  between  final  and 
interiocQtory.  Travis  «.  Waters,  12  Johm,, 
500;  Jenkins  o.  Wild,  14  Wend.,  689. 

142.  Dedloation  (of  lands,  ftc).  The  de- 
voting or  giving  property  for  some  object,  and 
in  sQch  manner  as  to  conclude  the  owner.  It 
may  be  without  writing,  by  act  in  paie,  as 
well  as  by  deed.  Hunter  «.  Tnistees  of  Sandy 
miU  6  ffiU,  407;  and  see  14  Barb.,  611. 

143.  Defective  ttUeu    See  Titles  tii/^o. 

144.  Defence.  In  strictness,  signifies  an 
q>po6ing  or  denying  of  the  truth  or  validity 
of  the  complaint.  Bnt  it  is  used  in  the  Code 
(Si  149;  168)  in  its  'more  popular  sense,  and 
applies  to  any  facts  which  defeat  the  action 
wholly  or  partially.  Stewart  «.  Travis,  10 
Sow.  jPr.,  148 ;  Houghton  «.  Townsend,  8  Id., 
441. 

BM^  not  to  include  mitigating  (drcum- 
itances.    Newman  e.  Ctto,  4  Sant^f,,  668. 
2M,  DefercenaeDt.    See  TWeaelrtii,  tv^a. 
146b  Demenfl.    The  largest  word  in  law, 


exoept''olaim"[Co.Litt.,291,b;  8Bep.,299]» 
and  embraces  all  sorts  of  actions,  rights,  and 
titles,  conditions  before  or  after  breach,  exe- 
cutions, appeals,  rents  of  all  kinds,  covenants, 
annuities,  contracts,  recognizances,  statutes, 
commons,  &c.  A  release  of  all  demands  to 
date  bars  an  action  for  damages  accruing 
q/Ur  the  date,  firom  a  nuisance  preowtuly 
erected.  Yedder  «.  Yedder,  1  Den.,  257. 
Compare  Mayor  of  N.  T.  e.  Lord,  17  JFiend.^ 
286. 

More  comprehensive  in  import  than  ^*  debt" 
or  ''  duty."  Sands  e.  Codwise,  4  Jbhm.,  686 ; 
Matter  of  Denny,  2  BiU,  220. 

147.  Demise  (as  used  Ui  section  4  of  the 
act  of  1801,  for  incorporation  of  religious  so- 
cieties). Means  a  lease  for  years  in  considerap 
tion  of  rent.  The  technical  meaning  is  a  lease 
for  a  term  of  years.  [Bouv.  Diet,  446.]  Yoor- 
bees  e.  Presbyterian  Ch.  of  Amsterdam,  6  Bow* 
Pr^  68,  71. 

148.  DeDMurer.  An  admission  of  the  £ftot| 
submitting  the  law  arising  on  that  fact  to  the 
court.    Bxp.  Yermilyea,  6  Oote.,  666. 

149.  Departure  (in  pleading).  A  departure 
is  when  one  defence  is  abandoned  and  recourse 
is  had  to  another,  &g.  Allen  e.  Watson,  16 
Johne.,  206 ;  White  e.  Joy,  18  JT.  T.  (8  Bem)^ 
88,  89.  And  see  Burr  e.  Baldwin,  2  Wend., 
680. 

150.  Deposit  (in  respect  to  dealings  of 
banks).  Includes  not  only  a  bailment  of 
money  to  be  returned  in  the  same  identical 
specie,  but  also  all  that  class  of  contracts 
where  money  is  placed  in  the  hands  of  bank* 
ers  to  be  returned,  in  other  money,  on  call. 
Curtis  e.  Leavitt,  16  JT.  T.  (1  Smith),  9, 166, 
168. 

151.  Deeoendanta.  Includes  every  person 
descended  from  the  stock  referred  to.  Is  co- 
extensive with  *^  issue."  Does  not  embrace  as 
much  as  "relations."  Barstow  v.  Goodwin, 
2  Brad(f.,  418 ;  and  see  Armstrong  e.  Moran, 
1  Id.,  814,  818. 

152.  Deviaee  (accompanying  a  bequest  of 
personalty).  Will  be  held  to  mean  "legatee." 
Wright «.  Trustees  of  Meth.  Epis.  Ch.,  Eefftn.^ 
202,  212.    See  Bequeath,  Wjpra. 

153.  DlgglncPi  Synonymous  with  "  excava- 
ting." Is  not  confined  to  removal  of  earth,  as 
distinguished  from  rock.  Sherman  «.  Mayor, 
&c.,  of  N.  Y.,  1  N.  Y.  (1  QmMt.),  816. 

154.  Dlreoton  (as  used  in  1  Bm.  StaL,  pt.  1, 
ch.  18,  tit.  2).    Bmbmces  all  peraons  having  di> 
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teotioB  or  iiiaiMigem«n4  of  Bttain  of  a  oorponKtioii. 
1  JUo.  Stat,,  699,  §  68. 

150.  Diaooant  Inciades  "^to  buy;*'  li>r 
diBooantiiig,  in  most  cases,  is  Imt  another  term 
for  biiying  at  a  diseonnt.    Traey  9.  Talmadge, 

18  S<»rb,,  466,  462 ;   8.  0.,  9  ^<w.  iV.,  680 ; 
12  K  Y.  Leg.  Chs.,  8©8. 

156L  Dteoonntliig'  (by  a  bask).  Means 
lending  money  npon  the  note,  and  dedaoting 
the  interest  or  preminm  in  adTsnoe.  Ofi^ 
Bank  of  Oolnmbns  o.  Bruce,  17  If.  F.  (8 
Srnim),  50T,  616. 

157.  DiserodDD.  See  Jxtdioial  DaDnmosr. 

15a  PiMrtitn  The  act  of  diveetiBg  the 
owner  of  Mb  sc&zin  and  poesessioB  of  the  land, 
and  snbstitnting  in  its  ptaee  the  ownership 
and  possesskm  et  the  dimiflar.  The  change 
In  the  mecmng  of  the  word,  and  the  disthie- 
tion  betwoe*  it  and  *^  deforcement,^'  stated. 
CSapp  «.  Bromagfaan,  9  0<m.y  980,  652. 

An  aetwU  and  vtrovigfvl  ezpnlsion  from  a 
freelioM.  Dispoflsessiett  may  be  1^  right  or 
wrong.  Smith  e.  Bortis,  6  Joknt.^  197.  And 
see  People  «.  Van  Rensselaer,  8  Barb.,  189, 
194. 

159.  XHflSflizfn  In  fact;  —  hf  eleotioii. 
Deined  and  distinguished.  Yarick  v.  Jack- 
eon,  2  Wend.,  166. 

150.  Distance  (in  former  ride  as  to  ser- 
vice). The  space  between  two  points  by  the 
«9iMi%  tra^^Ud  road;  not  the  mail-ronte. 
Smith  9,  Ingraiiam,  7  Octo.,  419. 

151.  Dlstiiot  (as  used  in  Cbde  </  Procedure, 
and  jyutrid-ewrte  Ad).  Signifies  *<Jadicial  dis- 
tviet.'  CMi</Ph».,  6  466;  1£«M<^  1867,  729, 
ch.  844,  §  80. 

160.  DMdend.  Does  not  necessarily  im- 
ply a  pro-rata  distribution.    Hall  v.  Kellogg, 

19  IT.  T.  (2  X^$m.),  826,  886. 

103.  Dooket  A  brief  writing  or  state- 
ment ef  a  judgment  made  fh>m  the  reeord  or 
veil,  generdly  kept  in  books,  alphabetically 
arranged,  witii  clerk  of  the  court  or  county 
elerk.    Stevenson  «.  Weisser,  1  Brad/.,  848. 

lC4b  Boetar.  Means  simply  practitioner  of 
pfaysie,  without  respect  to  system  pursued. 
€ersi  e.  Maretaek,  4  B.  D.  Smith,  1. 

165.  DomML  The  plaee  where  a  person 
1m0  ixed  his  habitation  and  has  a  permanent 
fesideBee^  without  any  inresent  intention  of 
rsmoving  therefrom.  Several  deftnitioiis  col- 
lected.   Onmisr^  e;  Wilson,  4  Barb.,  604, 690. 

Meims  somethiag  more  than  residence;  it 
ittckides  residence  with  an  intention  to  remain 


in  a  partveular  plaee.  Isham  e.  Gtbboas,  1 
Brad/.,  69;  Haggart  e.  Moxgan,  5  N.  7.  (1 
SM.),4SA\  Matter  of  Thompson,  lITeNd.,  46; 
Frost  e.  Brisbin,  19  Id.,  18.  And  see  Obaioe 
«.  Wilson,  8  AbbctU'  Ft.,  78,  97;  Matter  of 
Roberts,  8  Paige,  519,  524. 

Legal  residenoe  or  inhabitaney,  and  demicil, 
tn  general,  mean  the  sacoe  thing.  OrawfM 
e.  Wilson,  4  Barb.,  604;  Lee «.  Stsadey,  9iKNi>. 
iV.,  272. 

166.  Domloll;  raaUtanoei  Tliese  tenos 
ave  net  synonymous.  The  domioU  is  the 
home,  the  teed  pkoe  of  habitation,  while  ns- 
idence  i»  a  traosient  plaoe  ef  dwelling.  Bart- 
lett  V.  Mayor,  te.,  of  K  T.,  6  San^.,  44. 
AndseeZnhaliAtaiieT;  and  XaaldflBee^  «^^ 

167.  Donloile^  Deiaed  aoeordiag  to  tfas 
kkws  of  France.  Woedworth  e.  Bsidi  of 
America,  19  MtM.,  91%. 

If68i  Dna  Sometimes  uasd  to  eipiessths 
meM  state  of  indebtment,  and  Aen,  is  an 
eqntvalent  to  owed  er  owing;  sometimes  ts 
eipvess  the&ct  that  the  d^t  has  become  pay- 
able. [6  Pet,  29.]  Allen  e.  Patterson,  7  N. 
T.  (8  8M.),  476. 

When  employed  partidpiaHy  or  a^eotifelj 
after  ''debt,"  wMhoot  «king  sodm  veib  or 
participle  denotiag  fktove  tiaie,  it  ie  eq^valent 
to  ^  payable  at  the  present  ttaae."  Leggett  s. 
Bank  of  Sing  Sing,  26  Barb.,  826. 

A  less  beeemes  diee  wten  the  pvepert^  in- 
sured is  destroyed,  or  at  fhrthest,  when  the 
requisite  preoth  of  loss  are  furnished.  Allen 
9.  Hudson  River  Mut  Ins.  Go.,  19  Bmrb., 
442. 

169.  Dim  piooaMP  ef  U(w  (aa  wed  in  the 
Qon$UMA(m).  Oaanot  mean  lesathaa  a  pros- 
ecution er  suit  institated  and  eoadncted  ac- 
cording to  the  prescrihed  feram  and  solemni- 
ties for  asoertaining  guilt,  or  detenniniag  the 
tiUe  to  property.  Embwy  e.  Oonaer,  8  IT.  7. 
(8  Chmet.),  911,  617 ;  Ti^kre.  Porter,  4  Jiia, 
140;  Buroh  t.  Newbury,  ION.  F.  (6  8M.), 
874,  897. 

The  phrase  means  a  trial  had  aeoording  to 
the  course  ef  the  common  law,  and  not  by 
mere  legislation.  Taybr  e.  Farter,  4  mil, 
140 ;  see,  also,  Westervelt  «.  Giegg,  12  K.  7. 
(2  Eem.),  212;  Wynehamer  e.  People,  18  S. 
7.  (8  Kem.\  878,  898,  416,  446;  8.  0.,  9 
Parh.  Cr.,  421 ;  S.  0.,  12  Aw.  Pr.,  288.  And 
see  People  e.  QaflHit,  9  Park.  Or.,  410. 

17a  S«e  prooaaa  of  tanr  (in  a  gaaaaaty). 
Includes  all  ordinary  legal 
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ented  in  good  faith.    Thomas  «.  Woods,  4  (^., 
178. 

Means  no  more  than  a  timely  prooeeding  to 
judgment  and  execution.  Backus  «.  ShifAtrd, 
11  Wend^  e«9. 

171.  Duly.  Its  force  in  pleading.  People 
«.  Walker,  28  Barb.,  804 ;  2  MhHti'  iV.,  4^1. 

172.  Easement.  Deftnitions  of.  Tabor  f». 
Bradley,  18  iT.  F.  (4  Santh),  100 ;  Dinehart 
e.  Wells,  2  Ba/rh.^  482;  Oanfield  v.  Ford,  26 
JeL^  886^  840. 

173.  Bflbcta  (as  nsed in  1 12w.  SiaL,pt,  1,  ch. 
18,  tit  2).  Bmbrsoes  every  spedes  of  pvsperty, 
real  and  perBonai,  iaelading  things  in  actieo.    1 

X74.  Metmomfnaxy  OMporattam ■  Such 
as  are  coMtitnted  for  the  perpetnal  distribn- 
tion  of  the  free  alais  and  hoonty  of  the  found* 
ertosvchperaensashebasdipeoted.  WiUianw 
«.  WiUlflDQS,  ^Jf.  r.  (!kSM.\  625,  686. 

175.  Bmbaifa  A  temporary  svspeasien 
oftMda.  MeBridee.  Mar.  Inside., 6 AiM., 
2d9. 

17&  Bqnity  saana  Bait  oommafioad  in 
equity  nsder  the  eld  practise;  not  oiTil  ac- 
tions hreiicbi  for  equitable  relief.  GKles  9, 
Lym, 4^.  F.  (4  G<m$t.\%^. 

177.  Bom  of  fiiot  Thaa  phrase  in  Oade 
of  Proeednrev  |  666,  does  not  rete  to  an  er- 
roneow  findia^  «pon  the  evideneei  \m%  to 
these  eivors  ef  fact  whisk  do  «ot  appear  from 
the  reoerd  or  eWdenoe;  saeh  as  infiiacy,  eov- 
ertnrs,  d^e.  Adait  a.  WHsdd,  7  Em.  Pr.^  54; 
Kaason  e.  MiUs,  6  Id.,  877;  Bigtow  a.  Sm- 
ders,  22  Barb.,  147. 

178.  Bsoapea.  Kegligent  and  velnatary, 
distiiigaiBhed.  TillDiBAe.La«Bing,4«^Ajia^40. 

179.  Baorovr.  A  d^ivery  of  a  deed  eon- 
ditioaafly.    Jackson  e.  Oatiia,  2  «Mm.,  268. 

Ua  Bttalaifah.  Power  to  ealafolish  a  mar^ 
ket,  a  dispensary,  Ae.,  implies  power  to  pur- 
chase a  site,  if  neeeasary,  and  erect  poqni- 
site  baildiDgs.  Eetchnm  v.  Oity  of  Bdfialo, 
14  iT.  F.  (4  Earn,),  856,  851 ;  Beekmaa  e. 
People,  27  Barb,,  250. 

181.'BBtat«.  Very  eomprebensiTe,  and  sig^ 
aifies  the  quantity  of  interest  whkdi  a  person 
has,  from  absohite  ownership  down  to  naked 
possession ;  and  the  quantity  of  interest  is  de- 
termined by  the  dur&tion  and  extent  of  the 
right  of  possession.  Jackson  e.  Parker,  9 
Ono.,  78,  81. 

In  a  devise  of  lands,  signifies  the  whole  in- 
terest of  the  testator.    Jaokson  e.  MerrHl,  5 


John$.,  165  ;  and  see  Olift  o.  White,  12  K  T. 
(2  jSsrn.),  519,  627. 

May  embrace  both  real  and  peiaonal  prop- 
erty. Jadcsen  e.  Robins,  15  Jehm,,  567; 
United  States  a.  OrookshaDk,  1  Bdw.,  288; 
Havens  a.  Havens,  1  JSan^,  Ch,,  824,  884. 

ia2.  ZkrtMtaatsafieraBO*.  I>efined.  Jack- 
son e.  Oaims,  20  J0kn$,f  601 ;  Rowan  e.  Lytie^ 
11  WmuL,  516;  Kellogg  e.  KeBogg,  6  Barb., 
115, 129. 

103^  Batata  itt  fee  or  fior  Ufa  Cu^  ^  ^^ 
Stat,  541,  §  2).  Legal  estates  only  included. 
Olcett  e.  Wood,  14  N.  F.  (4  JEsr».>,  62,  69. 

184.  Xlatatea.  The  diilbrent  kinds,  defined. 
lJb9.  6IM.,722,  niftseq. 

185.  BatoppaL  An  estoi^el  is  when  a 
man  is  concluded  by  his  own  act  or  accept- 
ance, to  say  the  truth;  of  which  there  are 
tiiree  kinds :  by  matter  of  record,  by  deed,  and 
by  matter  of  pais.  Sparrow  e.  Sjngman,  1 
IT.  Y.  (1  Comst),  242 ;  Frost  e.  Saratoga  Mnt 
Ins.  Co.,  5  D^n.,  154;  Dezell  o.  Odell^  8  JERU^ 
225. 

188.  Bvent.  The  consequence,  issue,  con- 
clusion, or  end  of  any  thing;  that  in  which 
an  action  or  operation  terminates.  Fitch  a. 
Bates,  11  Barb.,  ATI. 

187.  Xhwntnally  0^  t^^^  of  court).  Oon- 
strued.    Dnnkin  o.  Lawrence,  1  Barb.,  447. 

188.  BviotioD.  An  actual  expulsion  of  the 
lessee  out  of  all  or  some  part  of  the  demised 
premises.  Pendleton  e.  Dyett,  4  Oow.,  581, 
585. 

189.  Xhrldance;  proofr.  How  distinguish- 
ed. Lenox  v.  United  Ins.  Op.,  8  Johtu.  Od$.^ 
224;  Buffalo  &  Stote  line  R.  R.  Oo.  e.  Rey- 
nolds, 6  Mow.  Pr.,  96.  , 

190.  Xhridenoa  of  dabt  (as  aasd  in  1  Av.  StA, 
pt.  1,  ch.  18,  tit.  2).  Embraces  every  written 
instrument  or  security  for  payment  of  money, 
impcrting  on  its  Isee  the  existeaoe  of  a  debt,  and 
whaler  nndsr  seal  or  otherwise.  1  Bto.  8taL^ 
599,  §  66. 

191.  HaBMtiwi;  ejiiifait  Bfijaaology  and 
maaning  aH  Branwer  a.  Oothaal,  10  ikr^., 
216;  affiraiad,  5  JT.  F.  0  Md.),  562. 

198.  Bzoeptdon;  raaevvcition.  Distin- 
guished.   Qonld  e.  OUtta,  19  Barb.,  176, 102. 

198.  BwhiMaefi  <M  «ed  ki  1  iSso.  8m., 
740,  8  8).  A  matoal  grant  of  equal  interests, 
the  one  in  consideration  of  the  other.  [2  Bl. 
Com.,  828;  1  ]mL  Abr.,  70,  §  2;  Id.,  810.] 
Wiloex  e.  Randall,  7  Barb.,  686,  566. 

194.  Escadntad,  and  aooeotttaiy  contiaota. 
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The  former  oonyeys  a  ohose  in  posBeflsion,  the 
latter  a  ohose  in  action.  McDonald  o.  Hewett, 
15  JohM,^  849,  and  cases  cited. 

195.  Xbcecatoiry  devise.  Definitions  of. 
Patterson  v.  Mis,  11  Wend,^  269,  278. 

196.  E3q>eotaiit  estates  (as  nsed  in  1 
Bee,  8tat,^  726,  §  86).  Includes  every  present 
right  or  interest,  either  vested  or  contingent, 
which  may  hy  possibility  vest  in  possession  at 
a  future  day.  Lawrence  e.  Bayard,  7  Faigs^ 
70,  76;  Underhill  f).  Saratoga  &  Washington 
B.  B.  Oo.,  20  Barb.,  465,  462. 

197.  BztortloiL  Any  oppression  under 
color  of  right.  In  a  stricter  sense,  the  taking 
of  money  by  any  officer,  hy  color  of  his  office, 
when  none,  or  not  so  much,  is  due,  or  it  ia  not 
yet  due.    People  v.  Whaley,  6  Cow.,  661. 

198.  Facts;  truth.  A  fact  is  a  circum- 
stance, act,  or  event  A  truth  is  a  legal  prin- 
ciple which  governs  the  fact  and  its  effect 
Drake  o.  Gookroft,  4  B.  D.  Smith,  84;  S.  0., 
1  Ahbott'B  Pr.,  208 ;  Lawrence  «.  Wright,  2 
Buer,  678.  And  see  Lackey  «.  Yanderbilt,  10 
BofD.  iV.,  155. 

199.  False  plea.  Greneral  issue  is  not 
Evans  ads.  Pierson,  1  Wend.,  80. 

200.  Fala^T';  snroharse.  Distinguished. 
Philips  V.  Belden,  2  Bdw,,  1,  28. 

201.  Family.  A  man  and  wife  who  live 
together  alone,  though  they  have  no  children, 
are  a  family,  as  used  in  Laws  of  1842, 198, 
oh.  167,  relative  to  exempt  property.  Oox  e. 
Stafford,  14  Bow.  Pr.,  519.  And  see  Eain  o. 
Fisher,  6  2^.  Y.  (2  SM.),  697. 

May  mean  children,  wife  and  children,  blood 
relatives,  or  the  members  of  the  domestic 
circle,  according  to  the  connection  in  which 
the  word  is  used.  [8  Yes.,  606.]  Spencer  v. 
Spencer,  11  Paige,  169. 

Having  a  wife  and  keeping  house,  is  not 
enough  to  entitle  one  to  a  legacy  conditioned 
on  his  "  marrying  and  having  a  family.'*  Spen- 
cer e.  Spencer,  11  Paige,  169. 

202.  Family  libraiy.  Professional  books 
necessary  to  a  professional  man  who  supports 
a  family,  are  part  of  his  ^^£unily  library,"  and 
are  exempt  from  attachment  Bobinson's 
case,  8  AhboM  Pr.,  466. 

203.  Fee.  Definition  of;  and  of  the  differ- 
ent  kinds  of  fee.  Patterson  e.  Ellis,  11  WML, 
269,  277;  Wendell  v.  Orandall,  1  B.  Y.  (1 
OomU.),  491 ;  1  Beo.  Stat.,  7^2,  §  2. 

204.  Fee  fums.  Defined.  De  Peyster  e. 
Michael,  6  B.  Y.  (2  Seld,),  467,  496. 


205.  Fee  &rm  rent  A  rent  charge  issuing 
out  of  an  estate  in  fee ;  a  perpetual  rent  re- 
served on  a  conveyance  in  fee  simple.    lb. 

206.  Felony.  (As  used  in  any  statute.) 
Means  an  offence  punishable  by  death  or  imprison- 
ment in  state-prison.  2  Reo.  Stat.,  702,  §  80. 
And  see  Keyser  v.  Harbeck,  8  Duer,  878,  887 ; 
S.  C,  less  fully  reported,  12  B.  Y.  Leg.  Obt.,  201', 
Andrew  v.  Dietrich,  14  Wend.,  81. 

207.  Fiduoiary.  Involves  the  idea  of  trust 
confidence.  It  refers  to  the  integrity,  the 
fidelity  of  the  party,  rather  than  his  credit  or 
ability.  It  contemplates  good  faith,  rather 
than  legal  obligation.  Stoll  o.  King,  8  Bofo. 
Pr.,  298.  Compare  Frost  e.  McOarger,  14  Id^ 
181,  187. 

20&  Fmng  a  (paper).  Oonsists  in  present- 
ing it  at  the  proper  ofilce,  and  leaving  it  there, 
deposited  with  the  papers  in  such  office.  In- 
dorsing it  wjth  the  time  of  filing  is  not  a  neces- 
sary part  of  the  "  filing.*'  Bishop  e.  Oook,  18 
Barb.,  826. 

209.  Fhre;  lightning.  Distinotion  between. 
Babcock  e.  Montgomery  County  Mutual  Ins. 
Co.,  4  B.  Y.  (4  Comet.),  826. 

210.  Fiaetares.  Chattels,  or  artidee  of  a 
personal,  nature,  which  have  been  afl^ed  to 
the  land.  They  must  be  permanently,  habit- 
ually attached  to  it,  or  must  be  component 
parts  of  some  erection,  structure,  or  machine 
attached  to  the  freehold,  without  which  the 
erection,  structure,  or  machine  would  be  Im- 
perfect and  incomplete.  Yanderpoel  v.  Van 
Allen,  10  Barb.,  167;  Dubois  e.  Kelly,  BL, 
496;  and  see  Walker  e.  Sherman,  20  WefuL, 
686,  666. 

211.  Float.   Defined.    I  Bee.  SUA.,  251, 1 190. 

212.  FoUa  One  hundred  words;  oountlnj; 
every  figure  a  word.     2  U.,  650,  §  4 ;  758,  §  16. 

213.  Forbearanoe.  Giving  a  further  day, 
when  the  time  originally  limited  for  the  re- 
turn of  the  loan  has  passed.  Dry  Dock  Bank 
e.  American  Life  Ins.  &  Trust  Co.,  8  JT.  F.  (8 
Comet),  844, 866. 

214.  Foreign  port.  Implies  a  port  without 
the  United  States.  King  e.  Parks,  19  Johne., 
hlfi ;  Cole  e.  White,  26  Wend.,  611. 

215b  Forgery.  Defined  by  several  authors. 
Distingnishedf  also,  from  fraud.  People  e. 
Fitch,  1  Wend.,  198;  Baldwin  o.  Weed,  17 
Id.,  228. 

-  2ia  Fortiiwitii  0n  rule  of  court).  Con- 
strued to  mean  twenty«fonr  hours.  Champlin 
e.  Champlin,  2  Edm.,  828. 

217.  I^mioliise.    A  privilege  or  immunity 
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of  a  pablio  natare,  which  cannot  be  legally 
exerdaed  without  legialatlTe  grant.  To  be  a 
eorporation  is  a  franchise;  the  varioas  pow- 
ere  conferred  on  corporations  are  franchises; 
the  execution  of  a  policy  of  insurance  by  an  in- 
nirance  company,  and  the  issuing  a  bank-note 
by  an  incorporated  bank,  are  franchises.  Peo- 
ple 9.  Utica  Ins.  Go.,  15  Johru^y  887 ;  People  «. 
Trustees  of  Geneva  College,  6  Wend.^  211; 
State  of  N.  Y.  e.  Mayor,  &c.,  of  the  City  of  N. 
l^ZDuer,  119,  144;  Thompson  o.  People, 
SS  Wmd^  588,  579. 

A  franchise  is  a  special  privilege  conferred 
by  government  on  individuals,  and  which  does 
sot  belong  to  the  citizens  of  a  country  gener- 
ally, by  common  right  Ourtia  v.  Leavitt,  15 
jr.F.(lA»itt),9,179. 

US.  Rand.  A  deceitftil  practice  or  wilful 
denee,  resorted  to  with  intent  to  deprive  an- 
other of  his  right,  or  in  some  manner  to  do 
hhn  an  injury.  It  is  always  positive,  inten- 
tionaL  Distinguished  fix>m  negligence.  Gard- 
ner «.  Heartt,  8  Den,^  282. 

But  it  may  oonnst  in  the  suppression  of  the 
tnith,  as  well  as  in  the  assertion  of  falsehood. 
AUen  e.  Addington,  7  Wend.,  9,  20. 

219.  Tx^eSuM,  estate  oC  Includes  every 
estste  of  inheritance  and  estate  for  life.  1  Beo, 
aA,  722,16. 

220.  TreeHj,  Without  constraint  and  com- 
pulsion. Dennis  e.  Tarpenny,  20  Barb.,  871, 
874;  Merriam  e.  Harsen,  2  Barb,  Oh.^  282. 

221.  mvoloua  anawvr.  An  answer  which 
ooDtroyerts  no  material  allegation  in  the  com- 
plaittt,  and  presents  no  tenable  defence.  Lef- 
ferts  9.  Snediker,  1  Abbotts' Pr.,  41;  Brown 
f.  Jennison,  8  Santi/.,  782 ;  8.  0.,  1  Code  JS., 
F.  &,  156 ;  Hull  o.  Smith,  8  Haw.  Fr.,  149. 

222.  Rom  a  specified  day,  is  exclusive. 
Doe  e.  Smith,  Anth.  IT.  P.,  248. 

May  either  include  or  exclude  the  day  speci- 
fied. Deyo  e.  Bleakley,  24  Barb.,  9.  And 
see  OoKTBAOTs,  tit.  Fartieular  Words  and 
ifhraM€$, 

223.  Fond;  fiuidad  debt  The  term  '«ftand" 
▼aa  originally  applied  to  a  portion  of  the  na- 
tional revenue  set  apart  or  pledged  to  the 
payment  of  a  particular  debt.  A  ^^  funded 
debt,''  therefore,  was  a  debt  for  the  payment 
of  the  prinoipai  or  interest  of  which  some 
fiind  was  appropriated.  Ketohum  e.  Oity  of 
BnfBdo,  14  K  F.  (4  Kern.),  856,  867,  877; 
affirming  8.  0.,  21  Barb,,  294. 

2M.  Fondiiis  (a  debt).    The  pledging  of  a 


specific  fund  to  keep  down  the  interest,  and 
ultimately  discharge  the  principal  When  the 
extinguishment  of  the  debt  is  contemplated,  it 
is  called  a  tinkiTig-fwiid,    lb, 

225.  Fatore  eetate.  An  estate  limited  to 
commence  in  possession  at  some  fnture  day.  1 
Rev.  StaL,  728,  §  10. 

226.  Fatore  eetate  ^  reveralon.  Statute 
definitions  (1  Ban.  Stat.,  728,  §§  10,  11)  of 
these  terms,  considered.  NicoU  e.  N.  Y.  & 
Erie  R.  R.  Co.,  12  N.  T.  (2  Rem.),  121. 

227.  General  (and  special)  agent.  Dis- 
tinction stated.  Jaques  e.  Todd,  8  Wend,,  88, 
90;  Jeffi*ey  9.  Bigelow,  18  Id.y  518;  Farmers 
&  Mechanics*  Bank  e.  Butchers  &  Drovers' 
Bank,  16  K  T.  (2  Bmiih),  125, 148. 

228.  (General  eleotions.  What  are.  1  Bm. 
Sua.,  127,  S  1 ;  as  amended,  Lmn  (/1847,  oh.  240, 
§8. 

229.  Qenend  fond  {Lauw  0/1855,  611,  ch. 
885).  The  collective  designation  of  all  the 
assets  of  the  State  which  fhrnish  the  means 
for  the  support  of  government  and  for  defray- 
ing the  discretionary  appropriations  of  the 
Legislature.  People  e.  Board  of  Supervisors 
of  Orange,  27  Btxrb.,  575,  588. 

230.  General  (and  special)  fiisaranoe. 
Defined  and  distinguished.  Yandenheuvel  e. 
United  Ins.  Oo.,  2  JoJms.  Oat,,  127, 150. 

231.  General  (and  special)  JwisdlctlciL 
These  terms  indicate  the  difference  between  a 
legal  authority  extending  to  the  whole  of  a 
particular  subject,  and  one  limited  to  a  part 
Gracie  e.  Freeland,  1  K  T,  (1  Oom»t,),  228. 

232.  General  (and  specific)  legacy.  De- 
fined and  distinguiBhed.  Langdon  v.  Astor, 
8  Dum',  477,  548. 

233.  General  (and  parttcular)  lien.  Dis- 
tinguished.   Brooks  e.  Bryce,  21  Wend.,  14. 

234.  General  (and  speo^)  piupetly.  Oon- 
stantly  used  to  denote,  not  the  chattel  itself^ 
but  the  different  interests  which  several  per- 
sons may  have  in  it.  Stief  e.  Hart,  1  i^  F.  (1 
Oomet.),  20,  25. 

235.  General  slilpi  One  in  which  the  mas- 
ter or  owners  engage  separately  with  a  num 
her  of  persons  unconnected  wiUi  each  other 
to  convey  their  respective  goods  to  the  place 
of  the  ship^s  destination.  Ward  e.  Green,  6 
Cow.,  178. 

23&  General  (and  special)  terms  (of 
courts).  Distinction  between  them.  Graoie 
e.  Freeland,  1  Hf,  7.  (1  OometY,  228;  and  eee 
1  Ante,  ix. 
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237.  Give;  grant.  Distmotion  stated. 
IVoet «.  Raymond,  2  (7«s.,  188, 195 ;  GranniB 
«.  Clark,  8  (7ow.,  86. 

238.  Good  JxakkGWBlbwnd  titles  means  a 
title  in  fee  simple  absolute,  free  and  olear  from 
any  logal  ezeeption  or  charge  thereon.  Gil- 
lespie «.  Broas,  23  Barh.^  870. 

239.  Goods.  Bank-bilk  not  goods  with- 
in the  meaning  of  a  statute  making  carriers 
liable  for  the  transportation  of  goods,  wares, 
merchandise,  Jta.  Sewatt  «.  Allen,  6  Wend,, 
880,  866 ;  reversing  S.  0.,  2  Id.,  827. 

24a  OkxKl-wili.  The  probability  that  the 
old  ooBtomere  will  oontinne  to  come  to  the 
old  place ;  the  ri^^t  to  nse  trade-marks  of  the 
firm,  or  the  name  of  the  firm.    Fenn  v.  BoUes, 

7  AUotts'  Pr.,  202. 

241.  Grandobildran  does  not  indnde  great- 
grandchildren, withont  something  further  to 
extend  its  signification.    Hone  e.  Van  Sdiaick, 

8  Bwrb,  Oh.,  488,  606;  S.  C,  8  K  Y.  (8 
Comit),  688.  Compare  lifter  of  Hallet,  8 
Paig^  876 ;  Cutter  «.  Doughty,  7  SiU,  806. 

342.  Grant.  Although  anciently  used  as 
applicable  more  particularly  to  a  conveyance 
of  incorporeal  hereditanients,  or  of  such  prop- 
erty or  rights  as  eould  not  be  tnmsferrsd  by 
livery  of  seisin,  the  term  has  a  more  compre- 
hensive signification,  and  includes  a  *^  demise** 
or  'Mease.*'  Darby  e.  OaUaghaa,  16  K  F.  (2 
SmUh)^  It,  76 ;  see  Jackson  o.  Alexander,  8 
Johns.,  484,  406. 

243.  Graflt;  llowi—.  Distiaotion  slated. 
Janieson  •.  Millemann,  8  Duer,  266,  268. 

244b  Gfante*.  Means  the  pureka$er.  of  an 
estate;  and  does  not  i&dude  martgct^f^.  Van 
Bensselaer  «.  Sheriff  of  Albany,  1  Cow.,  601, 
600. 

245.  GoaraBtsr.  The  warranty  of  some  act 
or  debt  of  another;  an  undertaking  that  the 
engagement  or  promise  of  some  other  person 
shall  be  performed.  An  undertaking  to  be 
answerable  for  the  payment  of  some  debt,  or 
performance  of  some  duty,  by  another  peraon. 
McLaren  o.  Watoon,  26  Wmid.,  426,  486. 

Several  definitions  collected.  Durham  v. 
Manrow,  2  IT.  Y.  (2  Oamit.),  688,  648. 

246.  Half  a  year.  Shall  be  taken  to  consist 
of  182  days.     1  Bev.  Stat.,  606,  §  8. 

247.  Hanaper   offloe;   petty-bag  offloa 

The  offices  in  which  writs  relating  to  the  in- 
terests of  the  subject  and  the  crown,  respect- 
ively, were  kept  Historic  origin  of  the  names. 
Yates  V.  People,  6  Johm.,  887,  868. 


24&  Beta.    Is  more  comiM^hensiTe  thaa 

"  issue,**  since  it  embraces  collateral  kindred, 
and  is  not  confined  to  lineal  desoendantsi 
Eangsbury  o.  Rapelye,  8  Bdw.,  1,  9. 

249.  Belra  (in  limitation  of  a  remainder). 
Means  heirs  living  at  death  of  ancestor.  1  Bt9. 
Stat.,  724,  S  22. 

250.  Belra ;  ohildren.  Defined  and  dislan- 
guished.  Matter  of  Sanders,  4  Faige^  298; 
Rogers  e.  Rogers,  8  Wend.,  608,  621 ;  Gamp- 
bell  e.  Rawdon,  18  IT.  Y.  (4  Smith),  412. 

251.  Beraaltar :  heretoiDre.    How  used  in 

Revised  Statutes.    2  JUo.  Stat.,  778»  §  10. 

252.  gswclltnmentfc  Is  more  oompreheB- 
aive  than  "  land*'  or  ^'  tenements,"  and  indiidaa 
whatever  may  be  inherited,  eorporeal  or  in- 
corporeal.   Ganfield  e.  Ford,  28  Jbrd.,  8Sfi. 

253.  Bidaa.  Does  not  include  fiirs.  Aster 
«.  Union  Ins.  Co.,  7  Ckne.,  202. 

254.  aWenray.  Does  not  indwde  turnpike. 
Seneca  bond  €o.  e.  Auburn  4  Boohestar  B. 
R.  Co.,  6  Hill,  170. 

tK5.  Bise;  an^ploy.  Equivalent.  Modus- 
key  e.  Oromwell,  11  K  Y.  (1  Kem.),  698, 690, 
606. 

256.  Bomioida.  Embraces  all  man-killing. 
Bums  e.  People,  1  Park  Or.,  182, 184. 

257.  Bonae  (in  indictment).  Equivateat 
to  ^^weUing-honae.*'  Thompaeae.  Peoffo,  8 
Ptwh.  Or.,  208. 

288.  HooaaliOldtor.  A  master  4Mr  chief  of  • 
family ;  a  person  having  and  providing  for  a 
household.  Woodwand  a.  Murray,  18  Jokim^ 
400;  Bownee.Witt,  19  Wmtd^  476;  GriftA 
e.  Sutiierlaad,  14  Biu^.,  466. 

Includes  one  who  rents  a  house  in  which  ha 
lives  and  takes  boarders ;  though  be  has  no 
family.  Hutchinson  «.  Ohamberlia,  11  if.  71 
Leg.  Oba.,  248.    Compare  Fasdly,  siifnk 

259.  Buaband  and  WiliB.  The  terms  are 
descriptive  of  persons,  connected  together  by 
the  marriage-tie,  and  are  aignifieant  of  thoao 
mutual  rights  and  obligations  whidi  flov 
from  the  marriage^contraot.  When  the  rela- 
tion ceases, — e.  §.,  by  divoroe,-«-the  terms 
are  no  longer  applicable.  People  e.  Hovee,  5 
Barb.,  117. 

260.  Zaaediata  benefit.  Meaning  of  tba 
phrase  as  need  in  Code  of  Prooednre,  §  89f>. 
Fitch  9.  Batesi  11  Barh.,  471. 

261.  ImpanftUtni^  Has  nothing  to  do 
with  drawing,  selecting,  or  swearing  Jurors, 
but  means  simply  making  the  list  of  those 


DEFINITIONS. 


417 


Il^p8rtlB61ll« 


InquMt 


who  have  been  selected.  Porter  v.  People,  7 
Fw.  Pr^  441. 

262.  Impertineiit  and  soandaloos  matter 
in  pleading.  Bistinotion  between  them. 
Woods «.  Morrell,  1  Johns,  Ch.^  108.  See  Ir- 
relevant ir^fra. 

.  2S3.  liaoplead.  To  sne  or  prosecute  by  due 
conrse  of  law.  [Boot.  L.  Diet.]  People  «. 
CUri[e,  9  K  7.  (5  SeU.\  849,  868. 

264.  Inqdled  malioe.  Its  nse  in  the  statute 
defining  murder  (2  Refo,  Stat.^  651,  §  5), — 
stated.  Barry  v.  People,  10  N,  T.  (6  Seld.), 
120, 188. 

268.  Improved  land  (2  Ret,  L.  of  1818, 
270,  §  16).  Such  as  has  been  reclaimed,  is 
Qied  for  the  purpose  Of  husbandry,  and  is 
coltiTated  as  auch,  whether  the  appropriation 
is  for  tillage,  meadow,  or  pasture.  "  Improve*' 
is  synonymous  with  '' cultivate.''  Olark  o. 
Fhdps,  4  Cow,^  190. 

266L  ImprovementB  (as  used  in  a  lease). 
Embraces  eveiy  addition,  alteration,  erection, 
or  annexation  made  by  the  lessees  during  the 
demised  term  for  their  own  profit  or  use.  It 
is  more  comprehensive  than  **  fixtures,"  and 
necessarily  indndes  it.  French  v.  Mayor,  Aks., 
ofK.Y.,  16^(W.  iV.,220. 

267.  Iinpravldenoe  (as  used  in  2  R&o, 
S^  71,  U  18,  21).  Befers  to  such  habits  of 
mind  and  conduct  as  render  a  man  generally, 
and  xmder  all  ordinary  circumstances,  unfit 
for  the  trust  or  employment  of  an  executor. 
Emerson  •.  Bowers,  14  K  Y.  (4  Kern.),  449, 
454. 

268.  Inooma ;  profitB*  Income  means  that 
▼hich  oomee  in,  or  Is  received  from  any  bus- 
iness or  investment  of  capital,  without  refer- 
ence to  the  outgoing  expenditures;  while 
profits  generally  mean  the  gain  which  is  made 
npon  any  business  or  investment  when  both 
receipts  and  payments  are  taken  into  account. 
Income^  when  applied  to  the  affiiirs  of  individ- 
nals,  expresses  the  same  idea  that  revenue 
does  when  applied  to  the  affairs  of  a  State  or 
nation.  People  «.  Supervisors  of  Niagara,  4 
BiU,  20 ;  affirmed,  S.  0.,  7  Id,,  604.  And  see 
Annuttyi  supra. 

269.  Incorporeal  ohattela.  Interests  aris- 
ing oat  of  personal  property,  as  incorporeal 
hereditaments  are  interests  or  rights  issuing 
out  of  land.  Boreel  «.  Mayor,  &c.,  of  N.  Y., 
S  Sand/.,  552,  559. 

270.  Inonr ;  contract.  Men  cont<><ust  debts, 
they  incur  liabilities.    In  the  one  case  they 
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act  affirmatively,  in  the  other  the  liability  is 
ineurred  or  ccut  upon  them  by  act  or  opera- 
tion of  law.  '^  Incur"  means  something  beyond 
contracts — something  not  embraced  in  the 
word  "  debts."  Orandall  v,  Bryan,  15  Row, 
Pr,,  48 ;  S.  0.,  5  AhhotW  Pr,,  162.  Compare 
Scott  V.  Tyler,  14  Ba/rh,,  202. 

271.  Indebted.  Is  synonymous  with  ^^  ow- 
ing."   Van  Winkle  v.  Ketcham,  8  Cbt.,  828. 

272.  Indictment.  A  brief  narrative  of  an 
offence  charged ;  it  must  contain  a  certain  de- 
scription' of  the  crime,  and  the  facts  necessary 
to  constitute  it.  People  v.  Gates,  18  Wend., 
811, 817 ;  Peopleu.  White,  24  Wend.,  520, 570; 
People  V.  Bestenblatt,  1  AlibotW  Pr.,  268. 

273.  Individually  (as  used  in  8  Ben.  Stat., 
2  ed.,  222,  §  7).  Means  '^personally,"  not 
"  severally."  Mann  «.  Pentz,  2  Sofn^.  Oh., 
257,  270. 

274.  InfiamoiiB  crime  (m  any  statute).    Any 

offence  punishable  with  death,  or  imprisonment 
in  a  state-prison.    2  Reo.  Stat,,  702,  S  81. 

275.  Tnhahltanoy ;  realdence.  A  fixed 
and  permanent  abode,  or  dwelling-plaoe  for 
the  time  being,  as  contradistinguished  from  a 
mere  temporary  locality  of  existence.  Matter 
of  Wrigley,  8  Wfnd.,  184,  140.  And  see 
Doniioilf  supra;  Realdenoe^  ir^fira. 

276.  Inheritance.  Ek^uivalent  to  ^  real  es- 
tate."    IJZeo.  iSCat,764,  S27. 

277.  Inn.  A  public  house  of  entertainment 
for  all  who  choose  to  visit  it.  Wintermute  «. 
aarke,  5  Sandf.,  242. 

Does  not  include  restaurant  Oarpenter  o. 
Taylor,  1  HUt,  198. 

278.  Inn;  tavern  (as  used  in  the  statute 
regulating  taverns,  Aks. — 1  Ben.  Stat,,  677). 
Are  synonymous.  Overseers,  &c.,  of  Grown 
Point  9.  Warner,  8  BiU,  150. 

279.  Immendo.  Definition  and  use  of. 
Cooper  V.  Greeley,  1  Ben.,  847;  Oheetham  v. 
Tillotson,  5  Jbhns.,  480 ;  Van  Veohten  v.  Hop- 
kins, Id.,  212 ;  Andrews  e.  Woodmansee,  15 
Wend.,  282. 

280.  In  pari  materia.  Statutes  are  in  pari 
materia  which  relate  to  the  same  person  or 
thing,  or  to  the  same  class  of  persons  or  things. 
Waterford  &  Whitehall  Turnpike  Oo.  f>.  Peo- 
ple, 9  Barh.,  161;  People  «.  Aichinson,  7 
ffow.  Pr.,  241,  245. 

281.  Inquest  (as  used  in  respect  to  civil 
actions).  Definition  of.  Haines  «.  Davis,  6 
Row.  Pr.,  118. 
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282.  Inaaxdtf;  deloflion;  unaoimd  mind. 

Meaning  of.    Stanton  v,  Wetherwax,  16  Barb,^ 
259.  And  see  People  v.  Lake,  2  Park,  Cr,,  215. 

283.  iQBolveiioy.  The  inability  to  pay  one^s 
debts  from  one*8  own  means.  Other  definitions 
collected.  Herrick  «.  Borst,  4  JSiUy  650.  See 
Saokett  o.  Andross,  5  Ji.,  827,  844;  Feny  v. 
Bank  of  Central  N.  T.,  16  Eato.  Fr,,  445, 451 ; 
Brouwer  v.  Harbeck,  9  K  Y.  (5  Seld.),  589. 

284.  IxmolyrBaoj  (of  a  banking  association). 
An  insnfficienoy  of  tiie  {froperty  and  assets  of 
the  company  to  pay  all  its  debts.  Curtis  «. 
Leayitt,  15  IT.  T.  (I  Smith),  9, 199. 

285.  iDStanoe  oomt;  prise  court  The 
two  divisions  of  Admiralty  Courts.  An  "  in- 
stance court''  takes  cognizance  of  contracts 
made  and  iE\jarie8  committed  on  the  high 
seas;  a  ** prize  court*'  has  jurisdiction  of 
prizes,  Aks.  Percival  o.  Hickey,  18  Johm,^ 
257. 

286.  Ikwli'iuuizt  fm  tbA  paymeiit  of  moo- 
07  only  (Code  of  Procedure,  §  162).  Includes 
any  instrument  which,  on  its  face,  is  evidence 
ci  the  debt  claimed.  Alder  v.  Schmidt,  10  K 
T.  Leg.  Ob§.,  868 ;  S.  C,  1  Du&r,  601. 

287.  larafloiency.  Its  former  meaning  in 
equity  pleading  aad  practice,  and  its  signifioa- 
tion  as  Hsed  in  section  155  of  the  Code  of  Pro- 
cedure, stated.  White  o.  Joy,  18  IT.  T.  (8 
E0m.\  88,  89;  Houghton  e.  Townsend,  8 
JJ<n0.  Pr,^  441 ;  Salinger  «.  Lusk,  7  Id.,  430. 

288.  laterast  (as  used  in  Oods  ofPtocedaurt, 
%  898).  Means  concern,  advantage,  good; 
share,  portion,  part,  or  participation.  Htch  «. 
Bates,  11  Boflrb.,  471. 

289.  Interest  (on  money).  A  certain  profit 
for  the  use  of  a  loan.  Dry  Dock  Bank  «.  Amer- 
ican Life  Ins.  &  Trust  Co.,  8  IT.  F.  (8  (kmit,), 
844^  855. 

290.  XxrelevanQy  On  an  answer).  Consists 
in  statements  which  are  not  material  to  the 
decision  of  the  case ;  such  as  do  not  form  or 
tender  any  material  issue.  People  e.  McCum- 
ber,  18  K  T  (4  Smith),  815,  821. 

291.  IrrelevaDt  Matter  in  a  pleading 
which  has  no  substantial  relation  to  the  con- 
troversy in  suit  Fabbricotti  o.  Launitz,  8 
Sathdf.,  748 ;  Seward  v.  lUQller,  6  How.  Pr.,  812. 

Equivalent  to  ^impertinent"  Includes 
^*  scandalous"  nuitter  in  a  pleading.  Carpen- 
ter 0.  West,  5  Bow.  Pr.,  58. 

292.  iMue  (in  limitation  of  nmainder).  Is- 
sue lining  at  death  of  aaoestor.  lBd9,Suu,,72i, 
{22.  ' 


It  is  as  extensive  in  its  import  as  the  phrase 
^*  heirs  of  the  body."  It  embraces  lineal  de- 
scendants of  every  generation*  **•  Lawful  issue" 
is  synonymous  with  "heirs  of  the  body,"  and 
"  children."  Kingsbury  v.  Bapelye,  8  jE^its., 
1,  6.  And  see  Emmons  v.  Curns,  8  Barb.^ 
248. 

298.  Inrae;  children; grandobildreii.  These 
words,  when  used  in  a  will  as  descr^tive  of 
devisees,  dec,  include  those  only  who  are  of 
the  blood  of  testator,  and  not  those  who  are 
connected  by  marriage.  Barnes  v.  Greenze- 
bach,  1  JSdw,,  41. 

294.  iMoe  (as  used  in  reference  to  bank- 
notes). Belates  exclusively  to  the  moneyed 
currency  of  the  country.  Curtis  e.  Leavitt^ 
17  Barb.,  809,  841. 

295.  liwaed.  A  process  may  be  said  to  be 
"  issued,"  when  it  is  made  out  and  placed  in 
the  hands  of  a  person  authorized  to  serve  it, 
and  with  a  hma-fide  intent  to  have  it  served. 
Mills  t>.  Corbett,  8  How,  Pr.,  500. 


296.  '*  TsHnee  arise  upon  the  pkadings,  when 
a  fact  or  conclusion  of  law  is  maintained  by  the 
one  party  aud  controverted  by  the  other."    Oode 

of  Pro,,  8  248. 

297.  Jobber;  anotioneer.  Defined  and 
distinguished.  Steward  «.  Winters,  4  8m^. 
Oh,,  687. 

29&  Judge;  Jnstioe.  Used  synonymously 
in  the  Code  of  Procedure.  Lowe  e.  Cheney, 
1  Code  B.,  89. 

299.  JvOsment.  <<  The  final  deienniaatioQ  of 
the  rights  of  the  parties  in  the  action."  Oxfo  qf 
Pro.,  §  246.  And  see  Clason  v.  Shotwell,  12 
Jcfm»,y  81 ;  Order,  u^m, 

300.  Judlolal  dlaoretlon.  A  legal  dlscre- 
tion,  to  be  exercised  in  discerning  the  course 
prescribed  by  law ;  when  that  is  discerned,  it 
is  the  duty  of  courts  to  follow  it.  It  is  to  be 
exercised,  not  to  give  effect  to  the  will  of  the 
judge,  but  to  that  of  the  law.  Tripp  e.  Cook, 
26  Wend,,  148,  152. 

301.  Jnnlor  (Jr.).  Is  no  part  of  the  grantee's 
name,  but  is  merely  descriptive  of  the  person. 
Padgett  c.  Lawrence,  10  Paige,  170, 177. 

302.  Juxiediotion.  Peculiar  meaning  of, 
in  certain  equity  decisions.  Bangs  «•  Duckin- 
field,  18  y,  T,  (4  Smith),  592.  Bee  Oe&eral 
joxiadiotlon,  in^. 

303.  Jnxy  (as  used  in  Oonit,  <^f  1846,  art. 
1,  §  7).  Means  a  body  of  men  having  the 
nsual  characteristics,  and  acting  through  the 
accustomed  forms  by  which  the  powers  of  a 
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jury  are  exerouecL  Ckxk  «.  Oitj  of  TJtioa,  18 
Barh.,  451. 

It  importB  a  body  of  twelve  men,  whose  yer^ 
diet  is  to  be  ooanimoaa.  Cruger  v,  Hudson 
KFer  B.  R  Co.,  12  K  Y.  (3  Kern.),  100; 
People  «.  Kennedy)  2  FofrK  Or.,  812. 

30C  Just  That  which  is  legally  due.  See 
Martia  «.  Gage,  9  i^.  Y.  (6  i%;d.)i  898;  Oulley 
9.  Hardenbergh,  1  Den,,  508. 

aoSL  KiU  0^  A  oonveyanoe).  A  Datoh 
irard,  aigaifyii^  a  channel  or  bed  of  tiie  river, 
aad  beaee  the  liver  or  stream  itself.  Frenoh 
f.  Carhart,  1  If.  Y  (1  Oomst),  96. 

306.  Knookad  down  (at  auction  sale).  See 
Struck  o^  ii\fra. 

307.  iMkbaren  (as  used  in  a  railroad  char- 
ter, Lam  ^1850,  ch.  9, 14).  Inclades  not  only 
those  who  perform  labor  with  their  own  hands, 
bat  those  who  do  so  by  the  hands  of  another. 
Warner  9.  Hndeon  Biver  R.  B.  Oo.,  5  Emo. 
Fr^  454;  approved,  12  IT.  Y  (2  £em,),  628. 

90B,  Land  (as  used  in  1  J2eo.  StaL,  887,  pt.  1, 
di.  13,  Telative  to  taxes).  Inclades  the  land  itself 
aD  bofldingB,  and  trees,  &c.,  and  mines,  minerals, 
Ac.    ISeo.Stat.,  887,  §  2. 

309^  Iiaod.  Includes  not  only  the  naked 
eirth,  but  every  thing  within  it,  the  buildings, 
trsMi  fixtures,  and  fences  upon  it,  &o.  Oan- 
fiaid  e.  Ford,  28  Barh,  886;  Green  v.  Arm* 
strong,  1  J}en.,  550;  Mott «.  Palmer,  1  If,  Y 
(1  Oom§t.\  564, 569 ;  Baker  o.  J<^inson,  2  SiU, 
841 

The  word,  when  used  alone,  in  Dutch  deeds, 
maaoa  arable  land  only.  Van  Gordon  •.  Jaok- 
iMi,  ft  Joknt.^  440. 


310.  Iiandfl  (as  used  in  Bof,  l^at.),  CJo^exlen- 
sfare  in  meaning  with  lands,  tenements,  and  here* 
ditamenta.    IBeD.Sua.,  760,  §  10 ;  2  /d.,  187,  §  6. 

811.  Lends  (in  a  will).  Unless  restrained 
hy  something  else,  is  synonymous  with  ^*real 
estate,''  and  snffldent  to  carry  a  future  or  con- 
tingent, aa  well  as  present,  f^reehold  estate. 
Pond  o.  Beiigh,  10  Paig$,  140. 

312.  Larceny.  Implies  a  tahing  agadtrnt 
ih$  €$nmnt  of  the  owner  of  the  goods.*  People 
«.  FicholB,  8  P<MrTB.  Or.,  579. 


*See  Crooheron^aCaaeCl  OiiyB.  Bm.,  177),  where 
taking  a  birdcage  oat  of  mischief;  and  Hadley's 
Case  (5  M.,  8),  where  the  oarrying  oif  a  padlock  of 
the  hen-rooet,  through  fear,  by  one  who  came  in- 
teadiag  to  ateal  the  hena;  were  held  not  laroeny, 
there  being  no  intent  to  oonvert  the  proper^  to  the 
peiMm*a  own  use. 


3ia  Latent  anxMgvily.  What  is.  Jack- 
son e.  Sill,  11  JohuB.,  201. 

314.  Leading  qaeatlon.  A  question  is 
leading  which  puts  into  a  witnesses  mouth  the 
words  that  are  to  be  echoed  back,  or  plainly 
suggests  the  answer  which  the  party  wishes  to 
get  from  him.  People  «.  Mather,  4  Wind., 
229,  247. 

315.  Lease.  A  lease  is  a  contract  for  the 
possession  and  profits  of  lands  and  tenements 
on  one  side,  and  a  recompense  of  rent  or  other 
compensation  on  the  other.  [4  Oruise,  15 ;  1  Hill 
Abr.,  180.]  Vorhees  t>.  Presb.  Church  of  Am- 
sterdam, 5  How.  Fr.,  58,  71 ;  Dolittle  «.  Eddy, 
7  JBarb.,  74;  Jackson  e.  Harsen,  7  Oi^w.,  828. 

316.  Letter  of  credit  Definitions  of.  Birk- 
head  e.  Brown,  5  Mill,  641 ;  Union  Bank  e. 
Ooster,  1  Sancif.,  668 ;  8. 0.,  8  K  Y.  (8  Oonut.), 
208,  214;  Mechanics'  Bank  f>.  N.  T.  A;  New 
Haven  B.  B.  Co.,  4  Duer,  480,  586;  S.  C,  18 
J^.  F.  (8  JTdm.),  599, 680. 

317.  UbeL  A  censorious  or  ridiculing 
writing,  picture,  or  sign,  made  with  a  mis- 
cbievons  and  midicious  intent  towards  govera- 
ment,  magistrates,  or  individuala.  [Alexander 
Hamilton.]  People  v.  Croswell,  8  Johm.  Oas., 
887,  854;  approved  and  adopted  in  Steele  e. 
South  wick,  9  John$.,  214;  Cooper  v.  Greeley, 
li?dn.,847. 

A  malicious  publication,  expressed  either  in 
printing  or  writing,  or  by  signs  and  pictures^ 
tending  either  to  blacken  the  memory  of  one 
dead,  or  the  reputation  of  one  who  is  alive, 
and  expose  him  to  public  hatred,  contempt, 
and  ridicule.  [4  Mass.,  168.]  Byokman  e. 
Delavan,  25  Wend.,  186,  198 ;  Boot  e.  King,  7 
Ooio.^  618;  affirmed,  4  Wend.,  118. 

Any  thing  written  of  another,  which  holds 
him  up  to  scorn  and  ridicule,  or  might  reason- 
ably be  considered  as  provoking  him  to  a 
breach  of  the  peace,  is  a  libel.  [Holt,  228.] 
Stone  e.  Cooper,  2  Den.,  298,  808. 

318.  Lioenae.  An  authority  to  do  some 
act)  on  the  land  of  another^  without  passing 
any  estate  in  the  land.  Mumford  v.  Whit- 
ney, 15  Wend.,  880,  890,  892.  And  see  Miller 
e.  Auburn  &  Syracuse  B.  B.  Co.,  6  Eill,  61 ; 
Wolfe  e.  Frost,  4  Sanc(f.  Oh.,  72. 

319.  Uen.  The  right  of  one  man  to  retain 
property  in  his  possession  belonging  to  another, 
until  certain  demands  of  the  party  in  posses- 
sion are  satisfied.  [2  East,  285.]  MoFarland 
0.  Wheeler,  26  Wend.,  467.  And  see  Trust  o. 
Pirseon,  1  ffilt.,  292. 
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320.  Iden  (as  used  in  the  U.  8.  Bankrupt 
Act  of  1841).  Signifies  an  obligation,  tie,  or 
claim,  annexed  to,  or  attaching  npon  any 
property,  without  satisfying  which  snch  prop- 
erty cannot  be  demanded  by  its  owner.  It  in- 
clndes  mortgages.  Storm  o.  Waddell,  2  SimSf, 
Ch„  494,  50T. 

321.  Idquors  (as  commonly  nsed).  Includes 
all  that  are  spiritnous,  Tinous,  or  inferior  fer- 
mented, including  malt  People  «.  Orilley, 
20  Barh.y  246.  *See  Nevin  o.  Ladne,  8  Dtfn., 
48 ;  Strong;  vnfra, 

322.  locate  (as  nsed  in  the  act  relative  to 
plank-road  companies,  LanM  o/^1861, 198,  ch. 
109, 1  2).  Synonymous  with  trtct^  or  fut  up  ; 
staking  out  ground,  digging  a  cellar,  and  get- 
ting together  materials  for  building,  is  not  l(h 
eating  the  building.  Houle  «.  Macedon  & 
Bristol  Turnpike  Co.,  6  Ebw.  Fr^  87. 

32a  Lottay.  What  is  a.  People  v.  Payne, 
8  JDen^  88;  Governors  of  the  Almshouse  v. 
American  Art  Union,  7  K  T.  (8  Seld,),  228; 
People  «.  the  same,  Jd.^  240. 

324.  Imnatio.  A  person  who  sometimes 
has  understanding,  and  sometimes  not.  Dis- 
tinguished from  a  person  non  eompos  mentis. 
Matter  of  Baker,  2  Johns.  Ch.^  282.  Com- 
pare Odell  0.  Buck,  21  Wend.y  142;  1  Barh,^ 
486. 

325.  Lnnatio  (as  used  in  provisionB  of  Eeo, 
8uu.f  relative  to  annulling  marriage).  Extends  to 
every  person  of  unsound  mind,  otiier  than  idiots. 
2  Beo,  8taL,  148,  §  29. 

326.  Bffaln  sea.  That  part  of  the  sea  not 
within  the  body  of  a  county.  Baker  «.  Hoag, 
7  ir,  Y.  (8  8eU,),  555 ;  S.  0.,  8  jRw-ft.,  208 ;  7 
Id.,  118. 

327.  BffalnteDanoe.  The  assisting  another 
person  in  a  lawsuit,  without  having  any  con- 
cern in  the  subject  Wiokham  o.  Oonklin,  8 
Johm,^  220. 

328.  Manalaughter.    See  Murder,  ij^a, 

329.  Market  What  is  a.  Ketchum  «. 
City  of  Buffalo,  21  Barl,,  294;  affirmed,  14 
JV.r.  (4Jrdm.),  856. 

To  market, — as  '*to  market  the  crops," — 
means  ^^  to  sell^  them.  IGlliman  «.  Neher,  20 
-Bflrft.,  87. 

330.  Mazilage.  Definitions  of.  White  «. 
White,  4  How.  Pt,,  107 ;  Jackson  «.  Winne,  7 
Wmd,,  4n. 

331.  Master.  Defined.  1  Ee»,  8ua.,  250, 
§  190 ;  Id,,  686,  §  14. 

332.  Matexlal  Uurae.    What  is  a.    Wooden 


«.  Waffle,  6  Eow.  Pp.,  146, 151 ;  and  see  New- 
man V.  Otto,  4  Saneif.^  668. 

33&  May  means  mutt^  In  a  atatate,  when 
a  right  is  given  or  duty  imposed.  Adrianoe 
«.  Supervisors  of  New  York,  13  Bow.  Pr,^ 
224,  281 ;  Darby  «.  Gondii,  1  Dfur^  599 ;  and 
see  Newburgh  Turnpike  Oo. «.  IGller,  b  Johns. 
Oh.,  101. 

334.  Meaanxea.  The  various  measures  de- 
fined.   Laws  rf  1861, 261,  ch.  184. 

335.  Merger.  Defined  and  explained.  Jamea 
9.  Morey,  2  Oow.,  246,  800 ;  Olift «.  White,  16 
jRwft.,  70,  75. 

33&  Merita  (as  used  in  %  849  of  Oods  af 
Pro,),  Means  the  strict  legal  rights  of  the  par- 
ties, as  contradistinguished  from  those  mere 
questions  of  practice  which  every  court  rega- 
lates  for  itself,  and  from  all  matters  which  de- 
pend upon  the  discretion  or  favor  of  the  oourt 
St  John  f>.  West,  4  How.  Pr.,  829 ;  approved, 
Megrath  e.  Van  Wyck,  8  Sofn^.^  750;  and 
Tracy  «.  Steam  Faucet  Oo.,  1  E.  D.  BmUh^ 
849. 

337.  Meane  prafita  (as  used  in  the  statute 
abolishing  the  action  for  mesne  profits).  Those 
which  are  received  intermediate  the  originil 
entry,  and  the  restoration  of  posaesmon.  Thej 
do  not  include  damages  which  accrued  ante- 
rior to  the  ouster.  Leland  «.  Tousey,  6  EiM^ 
828,  888. 

338.  Ifiademeanor.  Oomprebends  all  in- 
dictable ofifences  which  do  not  amount  to  fel- 
ony.   Son  v.  People,  12  Wend.,  844. 

339.  Bfllapleading.  Pleading  amiss,  or  plead- 
ing wrongly.  It  comprehends  misdedariog^ 
whether  the  error  is  in  separate  oounts,  or  in 
the  misjoining  of  counts.  Lovett  v.  Pell,  tt 
Wsnd,,  869,  875. 

34a  Mixed  war.  A  mixed  war  is  one 
which  is  made  on  one  side  by  publio  authori- 
ty, and  on  the  other  by  mere  private  persona. 
[Grotius,  b.  1,  ch.  8,  §  1 ;  Ruth.,  b.  2,  ch.  9, 
§  9.]    People  V.  McLeod,  1  HiU,  ZTl,  416. 

341.  Maneyed  corporation  (as  used  in 
Sev,  Stai.,  pt  I,  ch.  18,  tit  2).  Means  anj  coi^ 
poration  having  banking  powere,  or  power  to 
make  loans  on  pledges,  &c.,  or  to  make  in- 
surances.    1  JU9.  8laL^  599,  §  68. 

342.  Moneya  On  &  wiU).  The  word  means 
gold  and  silver,  and  may  be  extended  to  bank- 
notes; but  cannot  include  choses  in  action. 
Mann  e.  Mann,  1  Johns,  Oh.,  281 ;  affirmed, 
U  Johns,,  1, 

343.  Month.     Formerly  meant  a  Umar 
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month,  unless  otherwise  expressed,  except  in 
reference  to  hills  and  notes.  Leffingwell  «. 
White,  1  Johns.  (7«.,  99;  Loring  «.  Hailing, 
16  Johm.,  119. 

Means  calendar,  not  lunar  month.  1  Reo,  8taL, 
606,  §  4 ;  and  see  ii.,  778,  §  9;  People  v.  Mayor, 
&C.,  of  N.  7.,  10  Wend.,  896. 

344.  Mortgaga.  A  compoond  of  two 
French  words,  fncrt^  dead,  and  gage^  pledging ; 
dead  pledge,  oontradistingaished  from  the 
wwan  vadium  of  DtUeton,  or  living  pledge. 
Breese  v.  Bange,  2  R  2>.  Smith,  474,  486. 

A  oonvejanoe  snhjeot  to  a  condition.  Ed- 
gell  «.  Hart,  9  K  T.  (6  Seld.),  218;  Smith  v. 
Acker,  28  Wend.y  668,  668. 

A  mortgage  is  a  sale  with  a  condition,  that 
if  the  mortgagor  pays,  it  shall  he  void.  Dia- 
tingaished  from  '*  pledge.'*  Lewis  e.  Graham, 
^Ablotts'  iV.,  106. 

345.  Mortgago;  pledge.  Distinguished. 
Brown  «.  Bement,  8  Johns.,  96 ;  Oortelyou  «. 
Lansing,  2  Oai.  Cos.,  200,  202 ;  approved,  Mc- 
Farland  o.  Wheeler,  26  WsTid.,  467,  476. 

346.  BAotlon.  An  application  for  an  oider. 
Cods  of  Fro.,  %  401 ;  Low  v.  Cheney,  8  Bow.  Pr., 
287. 

347.  Murder.  The  voluntary  killing  of  any 
person,  of  malice  aforethought,  either  express 
or  implied  by  law.  Manslaughter  differs  from 
morder  in  that  the  malice,  which  is  the  very 
essence  of  murder,  is  presumed  to  be  wanting. 
Eaep.  Tayloe,  6  Oou>.,  89, 61 ;  People  «.  Enoch, 
13  Weend.,  169, 167;  and  see  People  e.  Rector, 
19  Id.,  669,  616;  People  «.  McOann,  16  N.  T. 
(2  3mith\  68,  68. 

348.  NeceMaxily.  A  cause  is  nseessarily 
on  the  calendar  (Code  of  Fro.,  §  807,  subd.  8), 
when  it  is  regularly  or  properly  there.  Sip- 
perly  e.  Warner,  9  Eow.  Fr.,  882. 

349.  NeoeflMiy.  How  construed  in  a  bank 
charter,  conferring  ^^all  necessary  incidental 
powers,"  Ac.  Curtis  f>.  Leavitt,  16  If.  Y.  (1 
Smith),  9, 168 ;  and  see  Stoughton  «.  Lynch,  1 
Johns.  Oh.,  467. 

350.  Negotlata  To  ^*  negotiate"  a  bill,  can 
only  mean  to  transfer  it  for  value.  It  is  a 
solecism  to  say  that  a  bill  has  been  negotiated 
by  a  payee  who  has  never  parted  with  its 
ownership  and  possession.  Blakiston  v.  Dud- 
ley, 6  Duer,  878. 

351.  NephewB  and  nleoes  (in  a  will). 
Mean  the  immediate  descendants  of  the  broth- 
ers and  msters  of  the  person  named ;  and  will 
ordinarily  include  grand-nephews  and  grand- 


nieces.   Oromer  «.  Pinckney,  8  Barb.  Oh.,  466, 
476. 

352.  Next  of  Un  (as  used  in  2  Sec.  Stat., 
89,  {  46).  Embraces  all  relatives  entitled  to  a 
share  in  the  assets  of  the  estate,  including  the 
widow.  Merchants*  Ins.  Oo.  o.  Hinman,  16 
Row.  Pr.,  182 ;  S.  0.,  4  Abbotts'  Fr.,  812. 

353.  Non  oompos  mentis.  One  who  has 
lost  the  memory  and  understanding  by  sick- 
ness, grief,  or  other  accident  Matter  of  Ba- 
ker, 2  Johns.  Oh.,  282.  But  see  Sprague  v. 
Duel,  Olarie,  90. 

Imports  a  total  deprivation  of  sense.  Jack- 
son «.  Elng,  4  Cow.,  207.  And  see  Blanchard 
e.  Nestle,  8  I>en.,  87,  41 ;  Stanton  v.  Wether- 
wax,  16  Barb.,  269. 

354.  Northwardly;  weatwazdly,  Aks.  (ii^ 
a  grant).  Mean  due  north,  due  west,  ^.  Sea- 
man 0.  Hogeboom,  21  Barb.,  898,  404. 

355.  Notioe.  In  its  fiill  legal  sense,  em- 
braces a  knowledge  of  circumstances  that 
ought  to  induce  suspicion  or  belief  as  well  as 
direct  information.  Pringle  «.  Phillips,  6 
Sancif.,  167, 166.  » 

356.  Notioe  (in  Oods  of  Fro.,  882).  Imports 
something  written  and  given  to  the  party  for 
the  purpose  of  apprising  him  of  the  Judgment 
or  order.  Fry  v.  Bennett,  7  Abbotts*  Fr.,  862, 
'866.  See,  also,  Jenkins  d.  Wild,  14  Wend., 
689,  640;  Lane  v.  Gary,  19  Barb.,  687,  640; 
Rathbun  v.  Acker,  18  Id.,  898 ;  McDermott  v. 
Board  of  Police,  6  AbbotUl*  Fr.,  422 ;  MoEwen 
V.  Montgomery  County  Jns.  Co.,  6  Bill,  101. 

357.  Oath  (as  used  in  District-court  Act). 
Includes  affirmation  or  declaration.  1  Lawt  qf 
1857,  729,  ch.  844,  %  80. 

35a  Obligation  (as  used  in  §  179  of  the 
Code,  subd.  4)  is  not  used  in  its  strict  sense  of 
special  contract,  but  is  equivalent  to  the  words 
"  legal  liability"  or  "  legal  duty."  Orandall  e. 
Bryan,  16  ffow.  Fr.,  48 ;  S.  0.,  6  Abbotts'  Ft., 
162. 

359.  Oooi^Nmt.  One  who  has  the  actual 
use  or  possession  of  a  thing.  Occupancy  im- 
plies the  exclusion  of  every  one  else  from  en- 
joyment. Bedfield  «.  Utica  &  Syracuse  R.  R. 
Co.,  26  Barb.,  64. 

360.  Office.  What  is  a  public  office.  Mat- 
ter of  Wood,  ffoph.,  6 ;  2  Cow.,  29,  note;  Sey- 
mour V.  Ellison,  Id.,  18 ;  Matter  of  Oaths  of 
Attorneys,  &o.,  20  Johns.,  492;  People  v. 
Hayes,  7  How.  Fr.,  248. 

361.  Or.  Oonstrued  to  mean  *^and."  Peo- 
ple V.  Van  Bensselaer,  8  Barb.,  189;  Yah 
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Yechten  v,  Pearson,  5  Paige,  513;  Miller  o. 
Philip,  Id.,  678.  Compare  Phyfe  «.  Phyfe,  8 
JSra4f,,  45,  52. 

362.  Order.  "  A  direction  of  a  oonrt  or  judge, 
made  or  entered  in  writing,  and  not  indnded  in 
a  judgment/'    Oode  qf  Pro.,  1 400. 

363.  Order;  judgment  Distiiignished.  Bent- 
ley  e.  Jones,  4  Eow.  Pr.,  885;  S.  0.,  8  Oode 
J?.,  87;  Darrow  e.  Miller,  5  ffaw,  iV,,  347; 
S.  0.,  8  Oode  R,  34;  Ford  e.  David,  18  Ebw, 
Pr,,  198;  8.  0.,  8  AhboM  Pr.,  885;  6  Duer, 
684;  Nolton  «.  Western  B.  B.  Oo.,  10  ffov>, 
Pr,,  97;  Lawrence  v.  Famers*  Loan  &  Trust 
Ck).,  15  Id,y  57;  Phipps  9.  Van  Oott,  4  Ab- 
hotta'  Pr.,  90. 

364.  Order;  reqnleitioit  The  first  ia  a  man- 
datory act,  the  latter  a  request.  Hills  v^lCartin, 
19  Johne,,  7. 

86&  OrdUnary  oare.  That  care  and  fore- 
sight which  men  of  ordinary  pradenoe  are 
aocQstomed  to  employ.  Johnson  «.  Hudson 
Biver  B.  B.  Oo.,  6  Duer,  688. 

366.  Ordinary  neglect.  The  omission  of 
that  care  which  every  man  of  oommon  pru- 
dence takes  of  his  own  concerns.  Scott  o. 
Depeyster,  1  Ed'W.y  518,  548. 

367.  Oar  a/o ;  our  a/;  o/a.  These  abbre- 
viations explained.  See  Ogden  e.  Astor,  4 
Sandf.,  811,  888,  840. 

866.  Owner.  Who  is  to  be  regarded  as 
"owner"  within  the  meaning  of  mechanios* 
lien  laws,  &c.  Loonie  «•  Hogan,  9  N,  F.  (5 
8M,),  485;  Danforth  e.  Suydam,  4  N.  F.  (4 
Ganut),  66 ;  McDermott  «.  Palmer,  11  Barh^ 
9 ;  reversed,  8  K  F.  (4  Seld.),  888 ;  DycJcman 
«.  Mayor,  &c.,  of  N.  Y.,  7  Barb^  498,  506; 
Belmont  e.  Smith,  1  Duer,  675. 

369.  Pardon.  Includes  a  remission  of  the 
offence,  or  of  the  penalties,  forfeitures,  or  sen- 
tences growing  out  of  it,  and  may  be  of  a  part 
or  the  whole  of  these  things.  People  v.  Pot- 
ter, 1  Park.  Or.,  47 ;  S.  0.,  4  K  F.  Leg.  Ob$,, 
177. 

,  370.  Part.  May  appropriately  apply  to 
an  undivided  part  Yrooman  «.  Weed,  8 
Barh.,  880. 

371.  Partial  loaa.  A  total  loss  of  a  part 
of  the  interest, — e.  g.,  in  an  insurance  on 
twenty  hogsheads  of  sugar,  if  one  be  washed 
out,  that  is  a  partial  loss.  [Steves  on  Aver- 
age, 140.]  American  Ins.  Oo.  e.  Griswold,  14 
Wend.,  899,  478. 

372.  Partial  loaa;  average.  These  terms  are 
understood,  in  this  country,  to  mean  the  same 


thing.  "Partial  loss"  includes  both  general 
and  particular  average.  Wadsworth  9.  P*- 
dfic  Ins.  Go.,  4  Wend.,  88,  89. 

373.  PartiOQlar  and  general  avvrage. 
Particular  average  is  the  damage  or  loss,  short 
of  total,  falling  directly  upon  a  particular  prop- 
erty. General  average  Is  the  Uablllty  or  clidm 
falling  upon  that  property  from  the  loss  of,  or 
damage  to,  something  eke.  Bargett  e.  Orient 
Mut.  Ins.  Ck>.,  8  Borne.,  885,  895. 

374.  Partnership  (as  towards  third  ^eft- 
sons).  A  community  of  interest  between  two 
or  more,  and  a  sharing  of  profit  and  loss. 
Bostwick  e.  Ohampion,  11  Wend.,  671,  580. 
And  see  Supervisors  of  Niagai«  e.  People,  7 
SiU,  504,  518;  Porter  e.  MoOlure,  15  ITimd., 
187;  Smith  e.  Wright,  1  A^aM  Pr.,  248; 
Post  V.  Eimberly,  9  ^%n9.,  470. 

375.  Party.  May  mean  either  a  single  in- 
dividual, or  a  class  or  number  of  persons  hold- 
ing a  certain  interest,  or  mdted  in  a  certain 
relation.  People  o.  Croton  Aqueduct  Board, 
5  Ahhotte'  Pt.,  816. 

Which  of  these  meanings  it  beara,  in  a  giv- 
en eonneotioB,-*^.  g^  in  a  etatala  reqidrlag  a 
certain  instrument  to  be  verified  by  the  oath 
of  the  party  making  the  same, — is  to  be  deter- 
mined from  the  context    lb, 

876.  Petty  (as  used  in  Leme  ^1887,  636, 
§  8 — allowing  judgment,  on  appeal,  fbr  either 
party).  Stands  for  plaintiff  or  defendant,  and 
includes  all  the  persons  belonging  to  that 
particular  class.  Sheldon  e.  Quinlen,  5  Stil^ 
441. 

377.  Par  vahie.  Means  pound  for  pomd, 
or  a  dollar  in  money  for  every  dollar  in  seea- 
rity.  Delafield  e.  State  ^  Illinois,  S  Sill, 
158.    Compare  S.  €.,  8  Paige,  587. 

370.  Payment  Properly  means  the  fUl 
satisfaction  of  a  debt  by  money,  not  by  an  ex- 
change, or  compromise,  or  an  accord  and  eat- 
isfaction.  Manioe  v.  Hudson  River  B.  K. 
Co.,  8  Ihier,  436,  441. 

279.  Perjury.  Defined.  2  Bee.  SUL,  681, 
SI 

380.  Permanent  Does  not  always  em- 
brace the  idea  of  absolute  perpetaity.  Hasoall 
e.  Madison  University,  8  Bcurb.,  174. 

381.  Peraon  (in  a  statute).  May  extend 
to  a  corporation  as  well  as  a  natural  person. 
People  e.  May,  27  Ba^b^  288;  State  of  Indi- 
ana «.  Woram,  6  HiU,  88,  88.  1  J2m.  SUU.^ 
768, 1  8;  2  Id.,  708,  {  85;  1  Lmoe  of  1867, 
729,  ch.  844,  §  80. 
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381  Person  (as  osed  in  (Ms  ofFro^  §  497). 
Means  one  or  more,  and  should  be  read  "per- 
eou  or  persons."  People  «.  Oroton  Aqaednct 
Boaid,6u4Wrtto»JV.,816. 

383.  PenBonal  estate ;  personal  property. 

What  is  sabject  to  taxation.  1  Beo,  Stat.,  888, 
§8. 

3d4w  Personal  estate;  perMoal  propeity 

(applied  to  corporations).  Mean  snch  portions 
of  their  capital  as  is  not  vested  in  real  estate ; 
tnd  indnde  the  amount  of  capital  paid  in  or 
secured  to  be  pud  in.  IFarmers^  Loan  dc 
Trust  Oo.  •.  Uayor,  &o^  of  S.  T.,  7  MiU,  281, 
276. 

385.  Personal  property.  These  words 
embrace  goods,  chattels,  coin,  bills,  and  er- 
ideooes  of  debt,  &c. ;  in  their  strict  legal  defi- 
oition,  they  sigmiy  the  right  and  interest  of 
the  owner  in  these  articles.  Other  definitions 
eolleoted.  Stief  «.  Hart,  1  JT.  T.  (1  Oomtt.), 
20, 24,  81. 

386.  Peisonal  property  (as  used  in  2 
Etf.  SUd.y  pt»  4,  ch.  1, — ^rela&Te  to  crimes  and 
pnniafaments).  Meaoos  goods,  cha;ttel8,  efTects, 
evbteHMB  of  right  In  action,  and  all  written 
iastnuMots  by  which,  &G.  2  JZ».  SM.,  702, 
{38. 

367.  Personal  ptopeity  (as  used  hi  the  Code 
cfPr^),  Indades  money,  goods,  chattels,  things 
ii  acHon,  and  efSdeneos  d  debt.    CUb  qf  J^.,  § 

36a  Petey4Mis  ofioe;  fiee  Hsnaper  ef- 
fioe^  #spfo. 

369.  Plain  statement  One  that  may  be 
readily  nnderstood,  not  merely  by  lawyers, 
but  by  all  who  are  sufficiently  acquainted  with 
the  langosge  in  which  it  is  wrUtea.  Maoa  v, 
Korewood,  6  Anu{f.,  587,  664. 

39a  Plalntm  Definition  of.  Henry  o. 
Bank  of  Salina,  5  SiU,  623,  688,  647;  8te- 
▼«D0  «.  White,  /^,  64a. 

391.  Fledge.  Definitions  of.  Hays  o.  Rid- 
dle, 1  i&Mcf/:,  248,  262;  Stearns  e.  Marsh,  4 
i>m.,227. 

Distingoished  fjpom  mcrtgt^fe.    See  Mora- 

898.  Port.  Generally,  a  harbor  or  pkoe  of 
shelter  for  vessels;  but  may  mean  only  an 
aodiorage.  De  Longnemere  e.  K  Y.  fire  Ins. 
Oo.,  10  John$,y  120 ;  the  same  «.  Firemen  Ins. 
Co.,  Id^  126 ;  and  see  Patrick  o.  Commercial 
Ins.  Co.,  11  Id,,  9. 

898l  Possession.  TSie  detention  or  enjoy- 
ment ef  a  thhig  which  a  man  holds  or  exer 
^ses  by  himself,  or  by  another  who  keeps  or 


exercises  it  in  his  name.  It  implies  exdnsire 
eigoyment.  Bedfield  e.  IJtica  &  Syracuse  B.  !R. 
Oo.,  26  Barl,,  64. 

394.  Power.  An  authority  to  do  some  act  in 
relation  to  lands  which  the  owner  himself  might 
lawftilly  perform.    1  iZsn.  ifito^.,  782,  §  74. 

396.  Powen.  Difflarent  kinds  of.  1  B»9. 
Stat,  782,  §S  77,  78 ;  Ooster  «.  Lorillard,  14 
Wend.,  266, 824;  franklin  o.  Osgood,  l^John$.y 
627. 

896.  Praotioe.  How  distingnished  from 
'*  pleading.'*  AUen  e.  Smillie,  1  AbbotW  iV., 
864;  8.  0.,  12  Smo.Pr.,  168. 

397.  Premedlttttoa.  ImpHee  an  interral 
between  the  design  and  the  ooumisslon  of  the 
act  Several  definitions  collected.  SnlliTsn  e. 
People,  1  Park  Ot^  847.  Aad  see  Jdira- 
tinnght^  Bupntm 

396.  Ptesnmptlon. '  An  inference  as  to  the 
existence  ef  a  fnt  not  known,  arising  from  its 
connection  with  the  fbots  which  «re  known. 
It  is  fonaded  upon  a  knowledge  of  human 
natore  and  the  motiirea  which  are  known  to 
iafliienoe  human  «ondnct.  Jackson  e.  War- 
ford,  7  Wend^  68. 

399.  Pdnter;  ptfdlalier  (of  a  newspaper). 
JMd^  synoaymons  terms.    Bonce  e.  Reed,  16 

400.  PitvflegiBfl.  As  applied  to  a  eommn- 
nication  afieged  to  be  libeUoos,  ^privileged'* 
simply  means  than  the  droomstances  ander 
which  it  was  nuide  were  such  as  to  repel  the 
legal  infereace  ffS  malice.  Lewis  e.  Ohapama^ 
16  JT.  Y.  (ft  Smith),  9^9. 

401.  Prftity;  prtvles.  Definitions  e^  col- 
lected.   Oesn  0.  Osgood,  16  Barh.,  688. 

408.  Pnwf^erting  (as  nsed  in  reference  to 
actions).  Any  step  taken  by  a  party  in  the 
progress  of  an  action.  Wilson  e.  AUen,  8  Sow. 
iV.,  869 ;  Wilfismson  e.  Cttiamplin,  Glarhe,  9; 
Rich  e.  Hnason,  1  Jkur,  617;  S.  O.,  11  If.  T. 
Lig.  Ok%.,  118.  Oofflpare  People  «.  Olarke, 
•  If.  Y.  (6  8eld.),  849,  149;  Balkeley  «.  Ke- 
teltas,  8  Sandff.,  740. 

406.  Prooseds  (of  a  cargo).  In  general, 
the  retarn  or  snbstitnted  cargo,  or  property, 
acqnired  by  sale  or  exchange  of  the  goods 
originally  shipped.  Several  definitions  col- 
lected. Dow  e.  Hope  Ins.  Oo.,  1  Hall,  166; 
Dow  «.  Whetten,  8  Wtnd.,  160. 

404.  Kooess.  The  word  nsnally  signifies 
a  writ  or  warrant;  bat  it  also  means  all  ^e 
proceedings  in  a  canse  after  tlM  first  step 
[Tomlin's  Die.],  and  comprehends  a  rule  or 
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arder  to  oommit.    People  «•  Kevins,  1  HiXLy 
154,  169. 

405.  ProfitB.    See  Inoom^,  «ujora. 

406.  Fromifle.  A  declaration,  verbal  or 
written,  made  by  one  person  to  another  for  a 
good  or  yaloable  consideration,  by  which  the 
promisor  binds  himself  to  do,  or  forbear,  some 
act,  and  gives  to  the  promisee  a  legal  right  to 
demand  and  enforce  a  fulfilment  Newcomb 
«.  Olark,  1  Dtfn.,  226. 

407.  PromiMory  note.  A  written  engage- 
ment by  one  person,  to  pay  absolutely  and  un- 
conditionally to  another  person  therein  named, 
or  to  his  order,  or  to  the  bearer,  a  certain  sum 
of  money  at  a  specified  time,  or  on  demand,  or 
at  sight.    Hall  v.  Farmer,  5  i>#n.,  484. 

400.  Property.  Includes  both  real  and  per- 
sonal properfcy.  2  Reo.  StaL,  708,  §  84 ;  Ood€  qf 
/Vv.,464. 

Includes  lands,  tenements,  hereditaments, 
and  commodities; — ^that  the  value  of  which 
may  be  measured  by  money.  People  o.  Mayor, 
Aa,  of  Brooklyn,  9  Barb^  585,  664.  Consult, 
also,  Jackson  e.  Housel,  17  Johns^  281 ;  Law- 
rence e.  Lawrence,  1  Edw.^  241,  258;  Stief  «. 
Hart,  1  N.  Y.  (1  ChmBt,)^  20;  Westervelt  9. 
Gregg,  12  K  Y.  (2  Kern,),  202,  211 ;  Wyne- 
hamer  e.  People,  18  N.  Y,  (8  K&m,),  878,  896 ; 
8.  0.,  2  Parh.  Or.,  421 ;  and  12  How,  Pr.,  288 ; 
Ten  Broeck  e.  Sloo,  18  Id.,  28;  S.  0.,  ^Ab- 
hotU'  Pr.,  284;  Law  of  Burial,  4  ^akZ/.,  516. 

409.  Propre  (in  a  French  contract  of  mar- 
riage), defined.  Decouche  e.  Savetier,  8  John$. 
Oh.,  190 ;  Le  Breton  e.  Miles,  8  Paige,  261. 

410.  Proaeoatlon.  Includes  civil  actions. 
Dolloway  v.  Turrill,  26  Wend.,  888,  899. 

411.  Proatitatlon.  In  its  most  general 
sense,  the  setting  of  one^s  self  to  sale,  or  of 
devoting  to  infamous  purposes  what  is  in  one's 
power.  In  its  more  restricted  sense,  it  is  the 
act  or  practice  of  a  female  offering  her  body  to 
an  indiscriminate  intercourse  with  men ;  the 
common  lewdness  of  a  female.  Carpenter  «. 
People,  8  Barh.,  608. 

412.  Protest  (as  used  with  reference  to 
commercial  paper).  In  a  popular  sense,  in- 
cludes all  steps  necessary  to  charge  an  in- 
dorser.*  Beals  e.  Peck,  12  Barh.,  245,  250; 
Ooddington  e.  Davis,  1 K  Y.  (1  Chnut),  186; 
Woodbury  e.  Sackrider,  2  AbhoM  Pt.,  402 ; 
and  see  Davis  e.  Ooddington,  8  Den.,  16. 

*  Bat  not  80  when  used  in  pleadings.  Orabam  9. 
Maohado,  6  Duer,  614. 


In  its  strict  sense,  the  term  ia  not  ^plieable 
to  promissory  notes.  Ooddington  e.  Davis,  1 
N.  F.  a  OorMt.),  186. 

413.  Proviafona  and  atorea.  The  praei- 
iiant  furnished  a  ship,  strictly  considered,  are 
confined  to  such  articles  as  enter  into  the  food 
or  subsistence  for  hands  and  passengers ;  but 
»Uyre$  is  a  more  general  term,  and  may  em- 
brace wood  and  coaL  Grooke  e.  Slack,  20 
Wend.,  177. 

414.  Publio  corporation.  An  investing 
the  people  of  a  place  with  the  local  govern- 
ment thereof.  People  e.  Morris,  18  Wend.^ 
825,  884. 

415.  Publio  (and  private)  niiJaanoaa.  D^ 
fined  and  distinguished.  Lansing  v.  Smith,  4 
Wend.,  9, 80. 

416.  Pnrchaae.  Comprehends  every  spe- 
cies of  acquisition,  in  contradistinction  to 
hereditary  descent  and  escheat.  McOartee  o. 
Orphan  Asylum  Society,  9  Oew.,  487,  507; 
James  e.  Morey,  2  Id.,  246,  290 ;  Hoyt  e.  Van 
Alstyne,  15  Barb.,  568,  672. 

But  as  it  is  used  in  a  charter-authority  to  a 
corporation  to  take  by  ^^  purchase,'^  acquisition 
by  devise  is  also  excluded.  McOartee  e.  Or- 
phan Asylum  Soc.,  9  Cow.,  487,  507;  compare 
Hoyt  e.  Van  Alstyne,  15  Barb.,  568,  572. 

417.  Pnrchaae-money.  The  money  agreed 
to  be  paid  by  a  purchaser,  for  property.  Hoyt 
e.  Van  Alstyne,  15  Barb.,  568,  572. 

418.  Pnrohaaer.  A  party  who  acquires 
some  new  original  or  additional  right  in  prop- 
erty. Talmage  «.  Wilgers,  1  If.  Y.  Leg.  Ob$.^ 
42,45. 

419.  Pfuohaaer  (as  used  in  the  Recording  Act, 
1  Seo.  Slat.,  766  &  seq.)-  Embraces  every  grantee 
of  estate  or  interest  in  real  estate  for  a  valuable 
consideration,  and  every  assignee  of  a  mortgage, 
lease,  or  other  conditional  estate.  1  Reo.  Stat., 
762,  §  87 ;  and  see  Yanderkemp  v.  Bhelton,  11 
Paige,  28,  87. 

42a  Pnrohaaer  (in  1  Bee.  Stat,  768,  § 
87).  Does  not  embrace  a  judgment-creditor. 
Schmidt  o.  Hoyt,  1  Mie.,  652. 

421.  Quality.  Adaptedness,  suitability, 
and  fitness  for  the  purpose  proposed;  virttie, 
or  peculiar  power  of  producing  certain  effeota. 
Heron  e.  Davis,  8  Bom.^  886,  844. 

422.  Quarter  of  a  year.  Shall  be  taken  to 
consist  of  91  days.    1 IU9.  SUA.,  606,  §  8. 

423.  Quo  warranto.  Defined.  Attorney- 
General  e.  IJtioa  Ins.  Oo.,  2  Johm.  Oh.^  871 ; 
Thompsons.  People,  28  Wend.,  588,  577. 


DEFINITIONS. 


425 


Biffht 


424.  Real  estate  (as  used  in  1  iZsv.  8tai,,  ch. 
1,  pt  2,  relative  to  real  property).  Is  co-exten- 
At9  in  meaning  with  lands,  tenements,  and  here- 
ditaments.   1  £eo.  Stai.,  750,  §  10. 

425.  Real  estate  (as  nsed  mlSeD,SUd,,pt  2, 
dL  2,  relative  to  descent).  Includes  every  estate, 
Ac,  legal  and  equitable,  in  lands,  &c.,  except 
soch  as  are  determined  by  the  death  of  an  intes- 
tate, and  except  leases  for  years,  and  estates  for 
tiie  life  of  another,    1  £09.  i»at,  764,  §  27. 

426.  Real  estate  (as  nsed  in  theBeoording  Act, 
1  Ra.  Sua, ,  766  it  seq. ) .  Is  co-extensive  in  mean- 
ing with  **  lands,  tenements,  and  hereditaments," 
and  embraces  all  "  chattels  real,"  except  lessees 
lor  a  tenn  less  than  three  years.  1  See.  Stat., 
762,  §  86 ;  and  see  Mayor,  &c.,  of  N.*T.  v.  Mabie, 
13  N.  7.  (3  Kvn.),  161, 168 ;  Tone  o.  Brace,  Clarke, 
508;  aflfirmed,  11  Paige,  666. 

427.  Real  estate  (as  naed  ial  Reo.  SUA.,  pt.  1, 
dL  18,  relative  to  taxes).  Includes  the  land  itself, 
aD  boildings,  &o.,  trees,  &c.,  and  mines,  min- 
enlSjftc.    1 12^  iSto.,  887,  §  2. 

428.  Real  estate  (as  used  in  Lam  ^1848,  ch. 
87,  confirming  tities  of  aliens).  Comprehends 
eiiaitable  as  well  as  legal  estate^  Law  qf  1848, 
68,  eh.  87,  4  6. 

42%  Real  estate.  When  applied  to  an  in- 
terest in  lands,  or  other  real  property,  the  term 
indadea  all  estates,  or  interests  in  snoh  real 
pn^ierty,  which  are  held  for  life  or  some 
greater  estate;  bat  does  not  embraoe  terms 
for  yean  and  other  ohattel  interests  in  land. 
Wsstwrelt  e.  People,  20  Wend,^  416;  affirm- 
JugS.  0,17/4.,  678. 

InoladeB  every  possible  interest  in  lands,  ex- 
cept a  mere  ohattel  interest.  Jackson  e.  Par- 
ka*, .9  Caw.^  78,  81 ;  and  see  Jaoksou  0.  Oat- 
lin,  3  Jchm.^  248. 

430l  Real  property  (as  nsed  in  Code  <^Pn>,), 
Oo-extensive  with  lands,  tenements,  and  here- 
dUamente.    Cbdf</ Pro.,  S  462. 

431.  Real  property  (as  nsed  in  I  Reo,  JSkU., 
pt  1,  di.  18,  relative  to  taxes) .  Indades  the  lan4 
itnlf^  all  bnildings,  &c.,  trees,  &c.,  mines,  min- 
oils,  Ac.    1  Seo,  StOL.,  887,  %  2. 

432.  -Reooiqie  is  synonymons  with  ^'  defiedk,'* 
w  ^duooont"  It  is  keeping  back  something 
wluoh  18  doe,  beoanse  there  is  an  equitable 
reason  to  withhold  it  Ives  «.  Van  Epps,  22 
WmcL,  166. 

433.  Redeem  may  be  equivalent  to  ^^  repnr- 
chsse.*'  Robinson  e.  Oropsey,  2  Bdw,^  188, 
146;  aO.,6Pi»j^«,480. 

43ft.Resii]ar(asnsedinS2ofthe0iM2s).  Is 
oi^xMed  to  ^^spedal,**  and  is  designed  to  dis- 
^D$iMi  acHoTU  from  9peoidlproeeedini^§.  My- 
ers 9.  Sasbaok,  4  B&to.  Pt^  88 ;  a  0.,  2  Code 
iZL,18. 

435.  Ridlattves.  Applies  ordinarily  to  per- 
SODS  in  the  line  of  consangainity,  and  not  to 


those  connected  by  marriage.  Several  defini- 
tions collected.  Ennis  e.  Pentz,  8  Bradf^ 
882. 

436.  Release.  The  remission  of  some  right 
or  daim  by  which  the  releasor  remits  the 
same,  and  estops  himself  from  again  setting 
np  his  daim.  Power  e.  Lester,  17  How.  Fr., 
418,  416. 

437.  Remainder.  Defined.  1  Beo.  Stat., 
728, 4  11. 

438.  Rent;  re-servioe;  rent-charge;  rent- 
seok.  Defined.  Main  e.  Feathers,  21  £arb.^ 
646;  Wagstaff  f>.  Lowerre,  28  Id.,  209,  216; 
Ghuner  «.  Hannah,  6  Ihur,  262,  266 ;  Van 
Rensselaer  v.  Jewett,  2  H.  T.  (2  C(met.\ 
185,  161 ;  Payne  0.  Beal,  4  Dm.,  405,  412; 
Cornell  e.  Lnnt,  2  Oaui.,  652 ;  People  0.  Van 
Rensselaer,  8  Barb.,  189,  200. 

439.  Renta  and  profits.  Meaning  of  the 
phraae.  McOartee  e.  Orphan  Asylnm  Soc.,  9 
O0W.1 487,  518 ;  People  v.  Van  Rensselaer,  8 
Bofrh.,  189,  200;  Sohermerhorn  «.  Schermer- 
horn,  6  Johm.  Oh^  70. 

440.  Repairs.  Reparation,  supply  of  loss, 
restoration  after  dilapidation.  In  respect  to  a 
street,  it  includes  the  substitution  of  new  curb- 
stones and  gutters  for  old  ones.  People  e.  Oity 
of  Brooklyn,  21  Barb.,  484,  488. 

441.  RepatatioD.  Reputation  is  the  esti- 
mate in  which  an  individual  is  held  by  public 
fame  in  the  place  where  he  is  known.  (Jooper 
e.  Greeley,  1  Ben.,  847. 

Distinguished  from  ^'character.**  Oarpen- 
ter  «.  People,  8  Barb.,  608. 

442.  Reservation.    See  Bzoeption,  wpra. 

443.  Residence.  The  term  ^*  residence,"  or 
*^  resident,'^  when  used  in  the  Code  of  Proce- 
dure, means  legal  residence ;  and  legal  residence 
means  the  place  of  a  man's  fixed  habitation, 
where  his  political  rights  are  to  be  exercised, 
and  where  he  is  liable  to  taxation.  [4  Barb., 
605.]  Houghton  v.  Ault,  16  Sow.  Fr.,  77. 
Oompare  Domioil;  Inhabitanoy,  supra. 

444.  Residence  (as  used  in  Laws  of  1858, 
974, — relative  to  substituted  service),  is  sy- 
nonymous with  dwelling-house.  Foot «.  Har- 
ris, 2  ^&M£f' iV.,  454. 

445.  Residue  (in  a  will).  Meaning  of. 
Rogers  e.  Ross,  4  Johns.  Oh.,  888 ;  Flynn  v. 
Oroniken,  9  Eow.  Fr.,  214. 

446b  XUgbt.  Is  most  frequentiy  applied,  in 
law,  to  property  in  its  restricted  sense ;  but 
is  often  used  to  designate  power,  prerogative, 
and  privilege,  especially  when  applied  to  cor- 
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poratioDs.  People  «.  I^JBeuum,  7  JEbw,  iV., 
124, 180. 

447.  Right  of  way.  IMBtmgaiBhed  teem 
"^  highway.''    Dioehart  t.  WeU«,  3  Air».,  482. 

44a  SUb.  Yftriotts  defiitttioiM  ooUeotod. 
Sohennerhorn  •.  Tallma%  14  Jf,  Y.  (4  Ktfn.\ 
»8, 117. 

449.  Salvage.  Yarions  definitioiiB  cited. 
Baker*.  Hoag,7i^.  F.  (8  iSUcLX  »6,  M9. 

450.  SatlafiaotloD.    SeeAd«nqytft(ni,«t^Ki. 
461.  SohoallMniaa^    A  house  ai)fnt)priated 

for  the  Qie  of  MhoolB,  or  for  imamctioiL  It 
10  iisia%  applied  to  buildiiigB  for  eabetdi- 
nate  wteok,  and  net  to  ooUeges.  CSiegary 
e.  JeakinBi  5  N.  Y.  <1  aM.\  876;  ovemled, 
Cbegaiy  e.  Mayer,  4c.,  of  K.  Y.,  18  N.  Y.  (8 
jr#m.},  880. 

452.  Sea.  Waters  nithia  the  ebb  and  flow 
of  thetidearetobooenaduedMaiMw  [Boqy. 
L.  I^t;  Oi^^  IM;  Aag. on  Tide  Water^ 
44-40;  10  Wheat,  426.]  Baker  e.  Hoi«,  8 
JBarb^  808;  Hubbard  «.  Hubbaid,  8  JV.  F.  (4 
iSS»RX  198)  199.     And  Bee  JU  Ma;  Main 


At  oammon  law,  a  seal  is  an 
impressien  upon  waX|  wafer,  or  some  other 
tenattoiis  aabstanoo.  An  improssion  npon  pa- 
per alone  is  net  a  seal,  eiseept  where  it  has 
been  made  so  by  statute,  doit  o.  MUUkin,  1 
Dim.,  870;  Warren  o.  I^noh,  5  Johm,,  880. 
And  see  Bank  of  fio^ester  o.  Gray,  8  SUl^ 
827;  Farmers  &  Mttofiaetarers'  Bank  o. 
Haigbt,  8  I^^  408 ;  Andrews  «.  Hwriot,  4 
Oow.,  508;  overmliiig  Meredith  e.  Hinsdale, 
8(M^808. 

An  aotnal  impression  npon  jMfpir  of  soitable 
tenacity  to  reoeiTo  and  retain  it,  is  snffioieirt 
to  oMistitnte  a  '^eeal."  Oortis  e.  Leavitt,  17 
Barb.,  800,  818 ;  Boss  «.  Bedell,  5  Dner,  468. 
And  see  8  i2^.  Stat.,  276,  §  10;  Id^  404, 
§61. 

454.  8oa4otter.  What  it  is.  fflegfat  «. 
Bhinelander,  1  JohtiM.,  102;  Skght  e.  Harts- 
horne,  2  Id.,  681. 

455.  Seaworflilnsaa  A  vessel  to  be  sea- 
worthy moBt  be  tight,  stanch,  and  strong, 
equipped  with  every  thing  essential  to  her 
navigation  daring  the  voyage,  and  she  mnst 
have  a  sufficient  crew,  and  a  master  <tf  0004110- 
tent  skill,  pmdenoe,  and  ezperienoe.  Ihvpet 
e.  Oomm^Hual  Ins.  Oo.,  4  Dutr,  2M;  rev«ned, 
on  other  groands,  a  0.,  21  N.  Y.  (7  Smilk), 
878. 

45€.  Seomity  signifies  that  whieh 


seonre  or  certain.  It  iadhides  efcry  fartetest 
or  right  which  is  a  charge  npon  spedflo  prop- 
erty. It  embraces  ^*Iien.^  Storm  e.  Waddell, 
8i&ifM{/:(7A.,484^506.  Oompaie  U.  S.  Trust 
Oo.  0.  Brady,  80  Barb^  110, 181. 

457.  flwntnaiy.  Has  no  definite  and  fixed 
legal  meaning.  Used  in  a  general  way  to 
designate  institntions  of  learning.  Ohegary 
0.  Mayor,  Ac.,  of  N.  Y.,  18  if.  Y.  (8  JTem,), 
820. 

4Sa  Sottlo.  ''  To  settle,"  aa  used  in  n- 
apect  to  debtadoe,  iu^  means  "^toa^M^ind 
liqmdate,"*  or  ♦♦to  pay.''  National  Bank  ». 
Norton,  1  mn,  678. 

The  words  ^'to  settle^'  immi  to  a4}ttl,  to 
ficpEddaiie,  bttt  not  neoessarlly  **  to  pay.'*  FM 
9.  Gooding,  0  Bcu%,,  871. 

459.  Sbam.  A  defence  is  sham  wUoh  is 
so  dearly  false  in  fhet  that  It  dose  not  in  real- 
ity invohre  any  matter  of  Bubtftantial  litiga- 
tion* The  chief  characteristic  of  a  sham  de- 
fence is  tts  vndcfffbted  felsity.  ^^Sham*'  and 
^ftdse,"  apji^ed  to  a  defence,  mean  the  same 
thing.  People  e.  McOomber,  IS  F.  T.  (4 
A»M),  816,  881. 

althonghgoodinferm^isfidseinfeot.  Wa&er 
«.  Hewitt,  11  Iftw.  iV.,  806;  G«rv^  e.  Ibw- 
ler,  4  Sam^f.,  666 ;  Brown  o.  Jenison,  t  M, 
782;  Hall  e.  Omith,  8  Sno.  Ft.,  140 ;  Dtttow 
o.  Miller,  6  Emo.  Pr.,  347;  6.  €.,  8  CM^R, 
24;  Soward  «.  Idler,  6  Id.,  812;  Kidhebt). 
Jones,  Id.,  866 ;  approved,  Ostrott  e.  Bixby,  9 
/iJ.,67. 

And  an  answer  may  bo  ahmn,  ahhoagh  it 
contains  no  new  matter,  but  oonsiBts  mfirely 
of  denials.  People  v.  MoOumber,  18  iT.  Y  (4 
l^ith),  816,  881.  To  the  contrary  won  Lef- 
ferts  V.  Snediker,  1  AUotti'  Pr.,  41 ;  Datis  f . 
Potter,  4  Alt.  iV.,  166;  8.  €.,  2  (Mi  if.,  09 ; 
Livingston  v.  Fiakle,  8  Bmo.  Pr^  485;  Oas- 
weU  0.  Bnahaell,  14  Barb.,  808;  S.  O.,  less 
fully  reported,  7  Bino.  iV.,  171 ;  Famers  Jk 
Mechanics'  Bank  e.  Smith,  16  Bbv.  jPr.,  880. 

461.  Shave  (as  need  in  a  will).  Moaning 
of.  De  Nottebeck  e.  Aetor,  18  if.  F.  (8  jE«r»4, 
08,  102;  Parsons  e.  Lyman,  4  Brm^f^  868, 
806. 

452.  Shave.  Is  sometimes  nsed  to  denote 
the  aot  of  obtaining  the  property  of  anotiwr 
by  oppression  and  extortion;  bat  it  also  de- 
notes the  buying  of  existing  notes  and  other 
seonrities  for  money,  at  a  diaoooat  Stone  0. 
Oooper,  2  Ihi^^  208,  800. 
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4€a  abate.  WhAt  is  t^a.  OfaUd  «.  Starr, 
4  J«U,8«ft»  876,880. 

464.  aisDu  ToMgaiBto  write  one's  nane 
on  paper,  or  dedara  assent  ear  attoototion  hj 
•oowfllgawMariL  ItdifGnainsneamaigfrom 
ni^tfib^  in  it  not  being  necMaary  to  Trrite  at 
the  lotUfm  of  the  instnuaent  signed.  James^. 
FMtei^d jr.  r.  i%£hU.\  a,  1B;  Miner «.F^e- 
tier,  4  JSe2i».»  l(tt.  fiee,  ako,  Dayis  «.  ShieUs^ 
M  WmuL,  841;  aad  1  Zoms  ^186T,  729,  oh. 

4€&  aii*iiigtai&    Bee  FuBilnft  M^niw 

466.  BU^  An  opening  betmrean  whairvea 
oritosi  GoffomtiQaof  K.Y.e.8cot^l(M., 
648;  Thompeon  «.  Oity  of  H.  Y.,  8  jAmu^., 
487;  iCmbaUo.  Ytttee,  1  JL  i>.  iStoiM,  894; 
Maj«B»*eL,4if  H.  Y. «.  Bioe,  4  iii.,  804. 

467.  tMivmaosr  mmm  that  the  debtor  Is  in 
foekft  oaadMoB  titaft  tiie  demand  anaj  be  ool- 
keCed  <Nft  ef  hk  property  l^  die  eonrse  of 
kw.  AbaiAgrtOffaisetBeB^oneM^tiDrtiie 
peiwjBLt  of  dA48,  deas  not  oonstitate  sol* 
wmuf.  Hvflfiaan  e.  Halbert,  18  WnuL^  877; 
Htti«Qk«^Bant,4Jrai;e68.  Seeliwohmor, 

46BL  Qp^oial  OBsaa.  Meaning  «f  the  plirase 
as  used  in  the  OoMlttDtieCL  of  1848,  conisning 
jariadietioii  on  Contalgr  Ckmrts.  CMawold  e. 
ShMoQ,  4ir. r.  (4  Hhmtt.),  561 ;  Frees e.  Ford, 
8  Jf.  r.  (2  SM.%  176 ;  Enndolf  e.  Thalhelmer, 
18  iT.  F.  (2  K»m.\1M;  Bonbleday «.  Heath, 
Uir,T.(^BmUA^90;  Arnold e.  Sees,  16 ^. 
F.  (4  £k»Uk^  87;  S.  0^  7  A^M  iV.,  828; 
Beaabare.AIk8a,6.8^».,108;  HaU  «.  Nelson, 
28  Jd,  88;  Benson  e.  Oromwell,  SB  i<i,  816; 
&  €1,  move  lyiy  seportad,  6  ^iM«^  jP^.,  88. 

M9.  Qpedal  eleotiotia.  What  are.  1  JSeo. 
8UL,  126,  §  1,  ae  amended,  Lamt  ^1847,  268, 
dL  940,  §  8. 

470L  Bpeolal  piooeadliifr  Sveiy  teaaedy 
other  than  an  action.     Oode  qfJh^  {  8. 


471.  f1pnninl  jfenmAtm  (as  need  in  the 
fitatate  of  Franda).  What  is  a.  Dnrfaam  v. 
Manrow,  2  K.  Y.  (2  OTimtf .)t  ^^i  <K<8. 

ioial  a^iMk;  iugmntaio%\  jiBteflio* 
Iggaoyg  Han.;  |ai4yailj> ;  tenaa.    Bee 

473.  flpeoia  Coin  of  liie  pfeeioos  metals, 
ef  a  evtain  ireight  and  fineness,  with  the 
goTemment  stamp  thereon,  denoting  its  value 
aa  a  medinra  of  ezohasge,  or  oomncy.  Dis- 
tingniahed  fkom  bollion.  Benry  e.  Bank  of 
8aliaa,6iRa,028,884. 

4N.  aiata;  ahMP.    Xhaae  in>rds  have  a 


diflbnnt  legal  aignifioation.  Ilbiia,  «M4n^  a 
ease  to  be  witidn  the  pmrvieiir  of  a  statnte,  is 
aiMpfy  alleging  that  it  is;  vfaie  %l»mbMg  it  to 
be  0o  ecmsiata  of  a  diseloBore  of  tiie  flurta  wbieh 
bring  it  within  tiie  etatote.  Spalding  v. 
Spaldfaig,  8  JIms.  iV.,  297. 

476.  Steainboat  (as  need  in  the  na;eig8t»»n 
laws).  Any  vessel  propelled  by  steam.  In- 
dtides  propettem.  FItoh  a.  Livingston,  4 
Qemif.,  492,  806. 

4IV&  0tooklbtaida  Hie  term '^etodk  in 
trade,^  in  a  speoified  basineas,  when  ved  aa 
matter  of  ^descriptieii,  la  a  poHey  e^  inflOMnce^ 
infljndea,  batJdos  mafeatiala,  every  iMi^g  aeeea- 
sarytbreaftyingenlhalbtiAaesB.  Barpere. 
Albany Martnal  lu.  Oo.,17M  r.(8  Bm^\ 
184;  Meadinger  «.  Meobaniea*  Fure  &».  0»., 
2  HaXL,  490. 

477.=8eooka.  Does  not  InidMa-itate^efnds. 
Maeharies*  Bank  a.  N.  Y.  dk  New  ]fa;van  B. «. 
Oo.,  18  N,  7.  (8  jSTtfm.),  699,  625. 

4m.fito04ln&  Thekee|4aglbreflfeoBetDdy, 
to  be  delivered  in  the  same  eonditfen  as  when 
reoeived;  where  the  safoiroeping  is  the  prin- 
oipai  o^^ot  of  depodt,  and  not  memly  ifer  Hhe 
parpeae  of  eonsamptkm  or  sale  hi  the  vsmd 
eoaweof  basipotto>  0*Fiele.BiifiiBlo  Fire  las. 
Oa.,  8  K.  T.  (8  C^mt^),  192,  127;  Hynds  e. 
Schenectady  Oonnty  Mat  Ins.  Go.,  16  Jliff., 
119;  N.  Y.  £qnitalde  Ins.  Oe.  e.  Langdon,  6 
WmL,  228;  affirming  8.  0.,  1  J7alZ,  226. 

479.  airaam.  Has  no  definite  legal  mean- 
ing. Denotes  a  river,  brook,  or  rivulet;  any 
things,  in  fiict,  that  is  liquid,  and  fl<yws  ia  a  line, 
or  eoorse.  FMoefa  «.  Cktfhart,  1  jV.  F.  (1 
0(mh»t\  96.    Compare  Adams  e.  Fanner,  1  S. 

46aBttttohoff;knoolBaAdowB.  Property 
ia  mideratood  to  be  ^'atmek  efl;**  or  *^knoeked 
down,"  wImb  the  aaotioneer,  by  tiie  fidl  of  his 
hammer,  or  by  any  other  andible  er  viable 
annennoemcnt,  signifies  to  the  bidder  that  he 
ia  entitled  to  the  property  en  paying  the  anonnt 
of  hia  bid,  aooeiding  to  tiie  terma  of  the  sale. 
Sherwood  «.  Beade,  7  mu,  481,  489. 

481.  ehi]!d«ob«Batter  (aa  naed  in  the  (Me 
of  Fro ^  §  49).  Bynonymooa  with  ^oanse  of 
aettoQ."  Berat  e.  Corey,  18  if.  F.  (1 JBMM), 
80Bs809. 

486.  Snbpcna;  aoiMnoiia.  Difl^veaee  in 
meaning  of  these  terma  pointed  oat  Blaeeker 
e.  OamoU,  2  .d^SoW  iV.,  82.  Bat  see  Leeds 
a.  Bj^wa,  6  AJAoM  JPr.,  416. 

483.  Sabaoilbe.    See  6lign»  si^pra. 
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4M.  Suicide.  The  deliberate  tenxuiiAtioii 
of  one's  exifitenoe  while  in  the  possession  and 
enjoyment  of  his  mental  faoolties.  SelfnalaDgh- 
ter  by  an  insane  man  or  a  lonatio  is  not  sui- 
cide. [4  Black.  Oom.,  189 ;  1  Hale's  PL  C, 
41 1 .]  Breasted  v.  Farmers'  Loan  An  Trust  Co., 
A  Hill,  78;  afltoied,  8.  0.,  8  If.  T.  (4  Seld.), 
299. 

485.  Suit  (as  used,  8  Bm>.  8tat,,  474,  §  100). 
Is  synonymous  with  action.  It  does  not  in- 
olade  a  writ  of  error.  Overseers  of  Olayton 
9.  Beedle,  1  £arh.,  11. 

466.  Suitable  penoa.  A  proper,  compe- 
tent, person ;  one  legaUy  suitable.  Peters  o. 
Pablio  Administrator,  1  Bradf.,  200,  207. 

467.  Sam  in  grow.  Several  definitions 
collected.  Hawley  «.  James,  16  Wend,,  61, 
862. 

488.  Saperlntendeiit.  Derivation  and 
meaning  stated.  People  o.  Steele,  2  Barb^  897, 
409. 

469.  Snrobarge;  &lflifsr.  Distingniahed 
and  applied.    Philips  o.  Belden,  2  Edw.,  1, 28. 

490.  Sozreader.  A  surrender  is  a  yield- 
ing up  of  an  estate,  for  life  or  years;  to  him 
that  hath  the  immediate  estate  in  reversion  or 
remainder.  Springstein  v.  Schermerhom,  12 
JohM.,  857 ;  Schieffelin  «.  Oarpenter,  15  Wmd., 
400. 

491.  SoTTivor  (as  used  in  a  will).  B[ow 
construed.  See  Carter  «.  Bloodgood,  8  Samdf, 
CK,  298 ;  Matter  of  HaUet,  8  Paige,  875 ; 
Gutter  V.  Doughty,  7 IRU,  805. 

492.  Taklog.  What  is  ''taking"  a  fran- 
chise. Matter  of  Hamilton  Avenue,  14  B(»rb,, 
406,  418. 

493.  Tazee.  Burdens,  charges,  or  impo- 
sitions, s^t  on  persons  or  property  for  public 
uses.  An ''  assessment"  for  a  supposed  benefit 
is  not  a  "  tax."  Matter  of  the  Mayor,  Ao.,  of 
N.  Y.,  11  Johm.,  77 ;  and  see  Sharp  v.  Spier, 
4  ffiU,  76 ;  approved,  20  K  T.  (6  Smith),  828. 

Imports  a  contribution  in  money,  not  labor 
nor  personal  service.  Overseers  of  Amenla  «. 
Overseers  of  Stanford,  6  Johns.,  92.     ^ 

494.;  Taxes ;  rent.  Distinguished.  Gamer 
«.  Hannah,  6  J>uer,  262,  266. 

495.. Team  (as  used  in  Laws  qf  1842,  ch, 
157,  exempting  the  team  of  a  householder 
from  execution).  Means  horses  or  oxen  har- 
nessed to  a  vehicle,  and  includes  the  three. 
One  horse,  harness,  and  cart,  is  a  team  within 
the  statute.  Harthouse  v.  Bikers,  li>fMr,  606; 
a  0.,  11  If.  r.  Leg.  Obs^  228. 


May  consist  of  a  eingle  horse.  Hoyt  v.  Van 
Alstyne,  15  Barb.,  568 ;  Hutchinson  «.  Oham- 
berlin,  11  If.  T.  Leg.  Obe.,  248;  Wheeler  tr. 
Oropsey,  5  ^010.  Ft.,  288. 

Includes  a  cart  Hutchinson  9.  Chamber- 
lin,  11  If.  Y.  Leg.  Oba.,  248;  eontra,  Moiae  e. 
Reyes,  ^ffow.  Fr.,  18. 

496.  Tenancy;  tenanta.  Different  kinds 
of,  defined.  Olift  0.  White,  12  If.  T.  (2  Eem.), 
619,  627;  Overbagh  0.  Patrie,  8  Barb,,  28; 
Jackson  0.  Van  Zandt,  12  Johne.,  170 ;  Billings 
9.  Baker,  28  Barb.,  848,  844;  Livingston  o. 
Tanner,  12  Id.,  481 ;  Hyatt  9.  yfood,- A  Jbhne.^ 
160;  KeUogg  v.  EeUogg,  6  Barb.,  116, 180. 

497.  Tender.  A  tender  imports  not  merely 
the  readiness  and  an  ability  to  pay  the  money, 
or  to  deliver  over  the  deed,  or  Uie  property,  at 
the  time  and  place  mentioned  in  the  contract, 
but  also  the  actual  production  of  the  thing  to 
be  paid  or  delivered  over,  and  an  offer  of  it  to 
the  person  to  whom  the  tender  is  to  be  made. 
A  money-tender  means  an  offer  to  pay  in  spe- 
cie, made  current  by  act  of  Ooogress.  Holmes 
9.  Holmes,  12  Barb.,  187, 144;  affirmed,  9  If.  Y. 
(6  Seld.),  626. 

49&  Tenements.  Various  definitions  col- 
lected. People  9.  Westervelt,  17  Wend.,  678 ; 
Thompson  9.  People,  28  Id.,  696, 584;  Pond  o. 
Bergh,  10  Faige,  140,  166;  Mayor,  ^eo.,  of 
N.  Y.  9.  Mabie,  18  If.  Y.  (8  Eem.),  161,  169 ; 
Oanfield  9.  Ford,  28  Barb.,  886. 

499.  Mnor.  ^^  Tenor  "  implies  an  exact  copy. 
^^  Substance  and  effect"  cannot  be  understood 
to  mean  an  exact  copy.  People  0.  Warner,  5 
Wend.,  272. 

500.  Tenure  (of  office,  as  used  in  Oonst.  of 
1822,  art  6,  §  6).  Includes  the  duration  of 
the  term  of  office,  in  addition  to  the  manner 
of  holding.    People  9.  Waite,  9  Wtfnd.,  68. 

501.  Ttom  (of  a  lease).  The  period  which 
is  granted  for  the  lessee  or  tenant  to  occupy 
and  have  possession  of  the  premises.  It  does 
not  include  the  time  previous.  Toung  9.  Dake, 
5Jy;r.  (liSiW.),468. 

502.  Testament;  will.  A  testament^  in 
strictness,  concerns  personal  property  merely. 
Oonklin  9.  Egerton,  21  TTand,  480,  486. 

503.  Theft  History  of  the  use  of  this 
word.  American  Ins.  Go.  9.  Bryan,  26  Wmd^ 
568,  687. 

504.  Then.  Interpreted  to  mean  *^in  that 
case."    Ash  e.  Ooleman,  24  Ba^.,  646. 

506.  Thievea.  The  term*' thieves"  is  broad 
enough  in  law  to  cover  both  compound  and 
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simple  laroeny,  and,  in  oommon  parlanoe,  to 
indnde  the  latter ;  and  when  nsed  in  a  policy 
of  insurance  npon  the  cargo  of  a  veBsel,  it  is 
not  restricted  in  its  application  to  external  or 
aflsaUing  thieves — as  pirates,  rovers,  ftc.,  but 
coTen  a  simple  larceny  committed  by  a  stran- 
ger to  the  ship.  American  Ins.  Oo.  v.  Bryan, 
\S%a^  26;  affirmed,  86  Wend.,  668;  and  see 
Atlantic  Ins.  Co.  v.  Storrow,  6  Paig&,  286. 

S06.  Zitia  0n  a  contract  to  convey).  The 
l«gal  estate  in  fee,  free  from  all  valid  claims, 
liens,  ^    Jones  «.  Gardner,  10  JohuB,,  266. 

SOT.  Title  (as  nsed  in  2  J2m.  iSStot.,  226,  (4, 
relative  to  jurisdiction  of  Justices).  Is  limited 
to  rigU  ofpcetmion;  the  ^title''  which  is  tried 
in  the  common-law  action  of  ^ectmoit.  Ehle 
e.  Quackenboaa,  6  Hill,  687. 

SOa  Title  (of  an  affidavit).  Embraces  its  en- 
tire heading.  And  section  406  of  the  Oode,  rela- 
tive to  ^defidctive  title,^'  applies  equally,  wheth- 
er the  title  be  inaocorate,  merely  incomplete, 
or  positively  erroneons.  Bowman  «.  Sheldon, 
IStuiif^  667;  S.  0.,  10  K  T.  Leg.  Ob$.,  889. 

509.  Toolflb  The  surgical  instruments  of  a 
phTsician  are  his  ^  tools,'*  and  therefore  ex- 
empt from  execution.  Robinson's  Case,  8  Alh 
hoW^  Pt.y  466. 

So  of  a  watch  or  dock,  where  necessary  to 
the  prosecution  of  the  debtor's  business.  Bit- 
ting e.  Yandenburgh,  17  JBiW.  JPr.,  80. 

510l  n«do;  oommeroe.  The  distinction 
between  them  stated.  People  o.  Fisher,  14 
Wend,,  9, 16.  . 

511.  TrlaL  The  Judicial  determination  of 
the  tvues  between  the  parties.  Oode  <f  Fro., 
$  262.     Compare  Ward  v.  Davis,  6  Bow.  Pr., 

274. 

512.  Trial  (as  used  in  Code  of  Pro.,  1 808, 
relative  to  extra  allowance  of  costs).  The  trial 
of  an  tMtfd  does  not  include  an  assessment  of 
damages  by  a  sheriff's  jury.  Bandolph  «.  Fos- 
ter, 8  E.  D.  Smith,  648 ;  8.  C,  4  Abbott^  Pr., 
262. 

513.  Trial  (as  used  in  statutes  relaUve  to 
oosto).  Includes  a  nonsuit  voluntarily  submit- 
ted to  after  evidence  is  put  in.  Allaire  «.  Lee, 
1  AUoU£  Pr.,  126. 

514.  Trntfa.  A  truth  is  a  legal  principle 
which  declares  or  governs  facts  and  their  ef- 
fects.  I>rake«.Oockroft,1^5M£i'iV.,208. 

515.  Underlettlii^  Does  not  include  as- 
signment of  the  term.  Lynde  o.  Hough,  27 
Barb.,  416. 

516.  UndertakUii^    An  undertaking  may 


be  with  or  without  consideratJons.    Thompson 
0.  Blanchard,  8  K  T.  (8  ComsL),  886. 

517.  UpBonnd  mind.  Definitions  of.  Mat- 
ter of  Mason,  8  Mv.,  880 ;  Blanchard  «.  Nes- 
tle, 8  Den.,  87,  41,  and  26  Wend.,  299;  Stan- 
ton e.  Wetherwax,  16  £a/rh.,  269. 

518.  Usmy.  Extorting  or  taking  a  rate  of 
interest  for  money  beyond  what  is  allowed  by 
law.  Wilkie  e.  Roosevelt,  8  Johne.  Cos.,  206. 
And  see  Van  Schaick  «.  Edwards,  2  Id.,  866, 
864. 

Originally  meant  a  premium  or  reward  for 
the  use  of  money  or  other  commodities  or 
things.  Henry  «.  Bank  of  Salina,  5  HiU,  628, 
628. 

519.  Uttering  (as  used  in  reference  to  bank- 
notes). Defined.  People  e.  Bathbnn,  21 
Wend.,  609,  628. 

520.  Vemia  Synonymous  with  '*  place  of 
trial.'*  Hinchman  e.  Butler,  7  Bow,  Pr.,  462 ; 
Moore  9.  Gardner,  6  Id.,  248 ;  S.  0.,  8  Code  B^ 
224;  Bangs  o.  Selden,  18  Bow.  Pr.,  874.  But 
see  Barnard  o.  Wheeler,  8  Id.,  71. 

521.  Verdict  Limited  to  the  determination 
of  a  jury,  upon  matters  of  fact  in  issue  in  a 
cause,  upon  the  evidence.  Otis  v.  Spencer,  8 
Bow.  Pr.,  171. 

522.  Verier*  Sometimes  means  to  confirm 
and  substantiate  by  oath,  and  sometimes  by 
argument.  In  legal  proceedings,  it  is  generally 
employed  in  the  former  sense.  DeWitt  v.  Hoe- 
mer,  8  Bow.  Pr.,  284;  1  Cods  B.,  26. 

523.  Veated.  Estates  are  '^vested"  when 
there  b  a  person  in  being  who  would  have  an 
immediate  right  to  the  possession  of  the  landf 
upon  the  ceasing  of  the  intermediate  or  pre- 
cedent estate.  Tayloe  v.  Gk>uld,  10  B(»rb.,  888, 
896;  lBeo.8tat.,7^,in. 

524.  Virtnte  oiBolL  See  Colore  offloli^ 
tupra. 

525.  Void ;  voidabla  Distinguished.  Hone 
9.  Woolsey,  2  Bdw.,  289 ;  Anderson  e.  Roberts, 
18  Johm.,  616. 

526.  Volimtary  oonveyanoe.  A  deed 
without  any  valuable  consideration.  Jackson 
0.  Seward,  8  Cow,,  406,  480. 

527.  T^ager ;  bet  A  wager  is  something 
hazarded  on  tlie  issue  of  some  uncertain  event 
A  bet  is  a  wager,  though  a  wager  is  not  neces- 
sarily a  bet.   Oassard  v.  Hinman,  1  Bono.,  207. 

52a  ^WaaltB.  Any  thing  that  does  perma- 
nent injury  to  the  inheritance.  Jackson  e. 
Brownson,  7  Johne.,  227 ;  Jackson  e.  Tibbits, 
8  Wend.,  841. 
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529.  VTMiXtk  The  diffBranl  mMODns  of 
weight  defined:    Lam  <^  1851,  251,  ch.  184. 

530.  'Wm,    Used  to  include  oodicUs.    2  Reo. 

531.  WltnesMo.  In  general,  persons  swom 
or  offered  to  testify  in  a  canse.  Held^  to  in- 
clude documentary  eyidence.  MoOhesnej  o. 
Lansing,  18  Johru,^  888. 

53Z  "Wreok.  Such  goods  as,  after  a  ship- 
wreck, are  cast  upon  land  by  tbe  sea,  and  left 
there  within  some  county.  They  are  not 
"  wrecks"  so  long  as  they  remain  at  sea  in  the 
jurisdiction  of  the  admiralty.  [Bouv.  Law. 
Die. ;  1  BL  Oom.,  290.]  Baker  «.  Hoag,  7  if. 
F.  (8  SeltL),  555;  8.  0.,  7  Barb.,  118. 

533.  "Wrl^  includes  a  eaptas.  Tyler  o. 
Oanaday,  2  JBarb^j  160. 

534.  Writ  of  error.  Various  definitions  of^ 
collected.  Gomstock  e.  Van  Schoonhoven,  8 
Hofc,  Fr.,  268. 

535.  Writing  (as  used  in  the  District-courts' 
Act).  Xncludes  printing.  1  Xom  ^1857, 729,  ch. 
844,  S  80. 

53a  Tear.  ShaU  he  taken  to  coodrt  of  866 
days.    1  £fP.  iSfat,  606,  i  8. 
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Intont  to  defraud,  includes  frauds  u] 
emments,  offioen,  corporations,  &c.    2 
708,  §  86. 


OoDBoltOiaAT;  Dboiix;  FAiMiFBinaois; 
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Idtdrazy  azid  proflwIoiinT  ■  Hbde  of  confer- 
ring, x^g^ted.    2Ap.Aat.,  6ed.,60-76. 


As  to  what  is  a  dellTery  to,  or  by,  a  Car* 
rier,  see  Oabbob. 

Am  to  OonpeBing  delivery  of  books  and 
papers,  see  QmoBB. 

As  to  what  is  a  anffioient  deliveiy  in  per* 
fbnnanoe  of  a  speeial  Contimot,  see  Oon- 


As  to  what  is  a  deliveiy  of  a  ]>6ad|  see 
Dbid. 


As  to  what  is  a  deUveiy  of  goods 
Saexb.    Consult,  also,  Tshimbb. 


1.  Foifeitvreb  Conditions,  which  destroy 
an  estate,  are  taken  stricUy ;  and  a  forftitore 
should  not  be  established  upon  doabtful  ev- 
idence. Oreater  striotness  is  required  in  mak- 
ing a  demand  which  is  to  work  a  forfeiture, 
than  one  which  is  preliminary  to  a  snit  for 
money.  [7  Co.,  112;  8  Id.,  177;  S.  C.^  2 
Brownl.  &  G.,  277;  9  Co.,  51;  Bao.  Abr. 
Ccmdit.;  Com.  Dig.,  lb,;  21  Pick,  889.]  i9k- 
preme  (7&,  1840,  Hogeboom  v.  Hall,  24  WeneL^ 
146. 

2.  WlMvodafendanthaapfot  it  out  of  Us 
power  to  deliver,  a  demand  before  suit  is  not 
neeessary.  [5  Sep.,  21.]  Skipiwne  (7t,  1828, 
Delamaisr  e.  Miller,  1  Oms.,  75.  To  similar 
effect,  1881  [citing  1  Johns.  Cas.,  405],  is  Ev- 
erett 9.  Coffin,  6  Wmd.,  608. 

a  Defendant  agreed  to  pay  B.  tan  doUan  in 
work  at  a  partionlar  mill,  within  a  oertain  tbne ; 
but  he  sold  the  mill,  and  it  was  removed  be- 
fore performance.  Seld^  that  be  had  disa- 
bled himself  from  performing,  and  no  demand 
was  neosssary.  [6  Wend.,  869.]  Supreme 
Ct,  1884^  MoKi^  V.  Coon,  18  Wend,^  26. 

4k  Demand  by  aftmnger.  That  where 
goods  are  in  the  lawful  possession  of  a  party, 
and  a  demand  is  made  of  him  by  a  stranger, 
he  may  require  to  be  reasonably  satisfied  of 
the  stranger's  title.  Tuttle  e.  Gladding,  2  R 
D.  SrMk,  157. 

&  A  notioe  left  at  the  house  of  a  defend- 
ant in  possession  of  tiiie  property  clalnifid,  re- 
qniiing  its  delivery  to  the  plaintifl^  ie  aoffieient 
evidenoe  of  ademand,  in.  trover;  and  non-de- 
livery in  pursuance  of  such  demand,  la  a  oon- 
version.  K  T.  Oonk  Fk,  1846,  Ferris  ode. 
Storms,  5  K  T.  Leg.  Obi.,  19. 

6.  JUtaniathna  damaiid.  Where  it  was 
the  duty  of  the  board  of  snpervisora  to  collect 
a  denumd  of  the  town,  a  request  by  the  cred- 
itor to  collect  it  of  the  town  or  county,— aE{Ut2, 
snffident,  it  being  ansrwered  by  a  refaaal  to 
collect  it  of  either  the  town  or  oonnty.  8u>- 
preme  Ct.,  8p.  Z,  1856^  People  «.  Snpervieors 
of  Dekware,  12  Hovi.  Pr.,  60. 

7.  Certified  oof^.  Where  the  statute  re- 
quired the  board  of  supervisors  to  colleot  a 
Judgment,  upon  the  presentation  to  then  of  a 
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tartified  oopj  thopeof^ — ff4ld^  diftt  tb«  pro* 
dnstion  to  tbem  of  the  oii^^iud  record  was  a 
sabBtsidal  oompliaBoe  with  the  statnte.  [4 
mi,6M.]    lb. 

&  BrfMoh  If  a  demand  is  reftued  on  spe- 
eifie  groonda,  tiie  defendant  cannot  subeo- 
qnently  object  to  the  snffideDoy  of  the  de- 
mand in  ether  leapeota.    Ik 

9.  If  defendant  refused  to  fntfll  bis  contract 
eieept  on  oonditiona  which  he  liad  do  right 
u>  impose,  a  formal  demand  of  performance 
becomes  nnneceesary.  [11  Johns.,  1.]  Bider 
«.  Pond,  10  2f,  T.  (5  Smithy  262 ;  reversing 
a  0^  28  Barb.,  447. 

10.  Two  floinaiiriii  Where  a  demand  is 
pat  on  a  special  ground,  plaintiff  is  not  con- 
fined to  that  ground,  if  afterwards,  and  before 
suit  brought,  he  made  a  general  demand.  Bur 
ffeme    Ot^  1888,  Hitchcock  e.  Oovill,*  20 

Wm^  167. 

11.  IdenttfTing.  Where  a  demand  of  chat- 
tris  isiiMiAai*-^^  g»%  under  a  mortgage,*4t  k  not 
seoessary  that  the  person  making  the  demand 
fihoold  see  or  identify  the  property,  if  it  is 
shown  that  defendant  was  in  possession.  N, 
7.  Com.  PI,  1852,  Breidert  e.  Vincent,  1  B. 
R8adth,642. 

IX  Vhere  plaintiff  made  a  general  de- 
mand of  eyeiy  thing  included  in  a  schedule, 
lod  defendant  decUned  to  give  any  answer 
imtO  he  should  consider  the  matter,  and  asked 
fior  a  copy  of  the  schedule,  which  was  prom- 
ised him,  but  it  did  not  appear  to  have  been 
famished, — Eeld,  that  this  was  not  a  demand 
sod  refusal  of  the  articles  contained  in  the 
fichednlei  and  furnished  no  ground  for  an  ac- 
tion to  recover  their  value.  iT.  T.  €hm.  P2., 
1854)  Breeee  «.  Bange,  2  B,  D.  dmJ^  474. 

13.  A  un  of  laAnflT  being  the  evidence  of 
tttie  to  the  goods,  a  demand  of  the  biU  is  a 
demand  of  the  goods  it  represents.  JVl  K 
Supericr  Ct^  1848,  Zaohriason  e.  Ahman,  2 
Sandf.,  68. 

IC  On  an  agreement  by  a  oorporatton, 
to  pay  their  contractor  in  their  stock,  if  the 
place  of  payment  Is  not  expressed,  it  is  to  be 
deemed  im^ied  that  the  contractor  is  to  de- 
mand it  at  the  office  of  the  company.  Supreme 
Oty  1861,  Moore  e.  Hudson  Biver  B.  B.  Oo., 
12j5M.,156. 

1&  Demand  on  a  corporation  must  be  on 


*  Bat  see  S.  0.  sfllnned  on  another  ground  in  28 
^Mdb,  611,  where  this  point  was  qnestioned. 


a  person  known  to  represent  the  corporation. 
Langworthy  «.  N.  T.  A  Harlem  B.  B.  Oo.,  Sf 
B.  D.  Smith,  195. 

1€.  Demand  en  baggago-maoter  for  bag- 
gage lost  A  passenger  on  a  railroad,  having 
lost  the  check  fbr  liis  baggage,  the  company^s 
employees  at  the  station  refused  to  deliver  tiie 
baggage  without  the  check,  or  proof  of  the 
property  by  affidavit.  Having  assigned  the 
baggage  to  plaintiff,  plaintiff  went,  in  com 
pany  with  tiie  passenger,  and  demanded  it 
anew  of  the  baggage^master,  who  refused  to 
deliver  it,  on  the  ground  (then  fbr  the  first 
time  stated)  that  it  was  not  in  defendants* 
posseaeion.  HM,  that  the  demand  was  suffi- 
cient, and  that  defendants  were  liable  fbr  the 
value  of  the  baggage.  K  F.  Cfom,  PI,  1802, 
Cass  e.  If.  T.  &  New  Haven  B.  B.  Oo.,  1  B. 
D.  Smith,  522. 

17.  Wtere  aevwal  pei»ona  are  jointly 
bound  to  execute  a  deed,  a  demand  of  one  of 
them  is  sufficient  to  charge  all  with  a  refhsaL 
Plaintiff  is  entitied  to  the  whole  titie.  Su- 
preme Ot,,  1828,  Blood  p.  Goodrich,  9  Wend,, 
68. 

IB.  A  demand  upon  one  of  the  members  of 
a  firm,  intrusted  with  goods  to  sell  on  com- 
mission, for  the  goods  or  a  settiement,  where 
neither  were  accorded,  is  enough,  and  au- 
thorizes a  suit  Supreme  Ct,,  1851,  Baird  e. 
Walker,  12  jA»r&.,  298. 

IS.  A  demand  upon,  and  reftisal  by,  one  of 
two  persons  in  Joint  possession  of  chattels,  is 
a  sufficient  demand  and  reftisal  to  maintain  an 
aotion  for  damages  against  both.  K  F.  Oom, 
PL,  1854,  BaU  e.  Larkin,  8  B.  D.  Smith,  555. 

20l  Where  several  tenants  hold  Jointiy,  a 
demand  of  tiie  rent  of  either  one,  is  sufficient 
to  authorize  summary  proceedings  to  remove 
the  tenants,  and  satisfies  the  averment  of  a 
demand  from  both.  Ot.  of  AppeaU,  1858, 
Geisler  e.  Acosta,  9  K  T.  (5  Sold,),  227. 

ai.  flonunaxy  prooaefllnga.  The  requi- 
sites of  a  demand  in  summary  proceedings  to 
recover  the  possession  of  land  (2  Beo,  StaL, 
765),  stated.  Woloott «.  Schenk,  16  How,  Pr,, 
446. 

22.  Vendor  anA  porohaaer.  Where  a  de- 
mand on  the  vendor  for  a  conveyance  is 
neceesary,  and  the  vendor  dies,  the  same  de* 
mand  must  be  made  on  the  hdrs,  before  suit 
can  be  brought.  A  demand  on  tiie  attorney 
of  the  intestate  is  a  nugatory  act.  Supreme 
at.,  1827,  Fuller  e.  Williams,  7  Om.,  5$. 


483 


DEM.— BKP. 


DemnxTagf. 


l^poiitFuid. 


23.  After  a  refosal,  which  amonnts  to  a 
eonversion,  the  defendants  act  at  their  own 
peril  in  incurring  expenses  respecting  the  prop- 
erty. If,  r.  Com.  PL,  1860,  Walther  v.  Wet- 
more,  1  E.  1),  Smithy  7. 

24.  Where  an  iniiaxit  on  coming  of  age, 
promised  to  pay  a  note  he  had  made,  hy 
transferring  a  note  of  a  third  party; — Hdd^ 
that  the  promise  was  absolute  and  uncon- 
ditional, and  ratified  his  own  note ;  and  that 
no  demand  of  the  note  which  the  infant  agreed 
to  turn  out,  was  necessary.  SaprmM  Ot,^  1854^ 
Taft «.  Sergeant,  18  Ba/rh,^  820. 

As  to  the  effect  of  peculiar  provisions  in 
ContraotB,  see  Ooittbaots. 

Oonsult,  also,  Txndkb. 

As  to  the  NeoeMity  of  a  demand  before 
suit,  in  the  various  cases  in  which  a  right  of 
action  is  dependent  thereon,  see  the  titles  of 
the  several  Oausbs  of  AonoN. 

As  to  demands  against  Bblps  and  VeeieUii 
see  Shifpih^. 


DBBfURRAOZL 

1.  fi^peoial  aotion.  Although  demurrage, 
properly  so  called,  is  only  payable  when  it  has 
been  stipulated,  yet,  if  a  vessel  is  improperly 
detained,  the  owner  may  have  a  special  aotion 
for  the  damage.  [Abb.  on  Shipp.,  804 ;  0  Oarr. 
&  P.,  709 ;  10  Mees.  &  W.,  498 ;  1  Bam.  &  A, 
118.]  Supreme  Ct.^  1868,  Olendaniel  e.  Tnck- 
erman,  17  Ba/rb,^  184. 

2.  One  who  porohaaea  goods  arriving  in 
bond,  is  not  liable  for  demurrage  of  the  vessel 
for  detention  occurring  before  the  seller  ob- 
tains a  legal  permit  for  the  delivery.  N,  K 
(hm.  PZ.,  1864,  Gillespie  «.  Durand,  8  E.  2>. 
Smith,  681. 

3.  Delaybyaotofmaater.  It  is  the  duty 
of  the  charterers  to  restore  the  ship  at  the  end 
of  the  period  allowed  for  demurrage ;  but  they 
are  not  responsible  for  an  unreasonable  delay 
by  the  master.  N,  Y.  Com.  PI,  1866,  Bobbins 
t.  Oodman,  4  E.  D.  Smith,  816. 

4.  Where  the  owners  of  the  cargo  did  not 
appear,  and  the  master  put  up  the  cargo  at 
auction,  upon  due  notice,  and  became  the  pur- 
chaser at  the  sale,  at  the  highest  price  bid 
therefor,  but  retained  the  goods  in  the  ship, 
awaiting  higher  prices,  and  afterwards  resold 


the  same, — Beld,  that  he  had  no  right  thus  to 
constitute  the  ship  a  storehouse  at  the  expense 
of  the  charterer,  and  that  the  latter  was  not 
liable  for  demurrage  beyond  a  reasonable  time 
for  discharging  after  tiie  first  sale,  altliough 
the  effect  of  the  delay  might  be  to  realize 
more  upon  the  goods,  and  thus  obtain  the  ftdl 
freight,  to  the  advantage  of  both  the  oharterer 
and  the  ship-owner.  lb, 
Oonsult,  also,  OHAimB-PABTT;  and  Bhif- 

PING. 


DUMUMHXnL 

As  to  demurrer  to  Svidenoeb  see  Tbiai.. 
As  to  demurrer  as  a  PleacHnft  see  FtSAD- 

ore. 


DBODANDa 

FOiMtorea,  in  the  nature  «(  ahciHshed.    2 
Sm.SUd.,  701,  i  22. 


DBPOCOT  FUZnX 

Statntea  regulating.    1  Bw.  SlaL,  690-714. 
Consult,  also.  Loan  OoioaaaoBXBa. 


DBPOBxxiuN. 

I.  iNOKNIBiX. 
II.  TjLKIKe,     OONDinOirAXX.T, 

WITHIN  THS  State. 
m.  TAXora  tbstimont  without  the  Staxb. 

1.  In  what  eoiea  allowed. 

2.  Applioatianfor  a  eommiirion, 
8.  The  commiuion. 

4.  Stay  of  proceedings. 

6.  ExeoiiUon  qf  the  wmmiMeifni. 

6.  Eetwm. 

7.  The  depoeition  ae  eeidenee, 
IV .  DxposiTioNS  IN  Ohanosbt. 

y.  DsPOSmONSTOBSUSBDINOTHBBSTATBB. 
YI.  PkBFSTVATINO  TB8TOC0NT. 
YII.  DbPOSITIONB  IN  ORnCINAL  OABM. 

I.  InGsnieral. 

1.  The  oommon  law  recognises  no  testi- 
mony except  such  as  is  delivered  in  open 
court;  and,  after  a  deposition  has  beoi  taken* 
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if  the  statute  anthorizing  it  to  be  read  as  evi- 
dence is  repealed,  the  party  is  thrown  back  on 
hiB  €oaimon-law  remedy  of  viva  w>c0  examina- 
tion. Ok  of  Appeals^  1858,  MoOotter  «.  Hook- 
er, 8  if.  Y.  (4  Seld.),  497. 

2.  The  power  to  take  testimony  by  oom- 
mission  is  an  innovation  npon  the  common 
liw,  and  should  be  strictly  exercised.  Su- 
prime  Ot^  1828,  Jackson  o.  Hobby,  20  Johru.^ 
857;  1889,  Biohardson  «.  Gere,  21  Wend.^  166; 
1816,  People  «.  Hadden,  8  Dm.,  220;  1849, 
Fleming  v.  HoUenbaok,  7  Barb,^  271 ;  Circuity 
1854,  Dwinelle  v.  Howland,  1  Ahhotts'  iV., 
87;  8p.  71,  1857,  Creamer  v.  Jackson,  4  Id,^ 
418;  Ct.  qf  AfptaU,  1848,  Barron  9.  People, 
1  aV.  F.  (1  Ciww*.),  886, 

3.  Chanoeiy.  The  article  of  2  Bev.  8tat, 
489,— relative  to  taking  testimony  of  witnesses 
oat  of  the  State, — ^appUes  only  to  actions  in 
ooortB  of  law.  Chancery  has  always  possessed 
the  power  to  issne  a  commission  for  the  ex* 
flmination  of  any  witness,  either  in  or  out  of 
the  State,  and  to  direct  the  manner  of  its  re- 
nm.  Ohaincvry,  1841,  Brown  «.  South  worth, 
SP'^i^tfjSSl. 

4w  A  ocHiinifMlfwi  lB8n6d  by  th6  wiiT0giat6^ 
to  take  testimony  in  a  foreign  country,  should 
isoe  in  the  ordinary  form,  and  should  be  un- 
der the  supervision  of  a  person  appointed  by 
the  Borrogate.  A  ewmmiuwn,  rogatovre  is  ob- 
jectionable. K  Y.  Swrr,  Ot^  1855,  Ferrie  «. 
Mlie  Administrator,  8  Bradf.^  249. 

5.  Notloe  is  requidte  in  all  oases.  Supreme 
Ct^  1804^  Watson  e.  Belafield,  2  Oai,y  260 ;  S. 
0.,CWL<ft(7.(7«.,407. 

6L  Ofeigtnal  papen.  A  party  is  not  called 
on  to  risk  loss  of  original  papers  by  annexing 
them  to  a  commission  Issued  to  take  testimony 
reepeoting  them ;  and  where,  in  the  examina- 
tion of  witneesee  by  commission  as  to  an  ori- 
ginal paper,  a  copy  is  annexed  to  the  inter- 
rogatorfes,  that  they  may  testify  intelligently 
regarding  it,  the  evidence  is  not  objectionable 
u  eecondary.  Ot.  of  AppeaU,  1854,  Commer- 
dal  Bank  of  Penn. «.  Union  Bank  of  N.  Y.,  11 
i^.  F.  (1  Eem.),  208 ;  affirming  8. 0.,  19  Barb., 
891. 

7.  Where  a  magletrate  testified  that  a 
witness's  examination  was  taken  in  pursuance 
of  the  statute,  but  whether  it  was  read  over 
to  the  witness  he  did  not  recollect,— j7«^  that 
it  was  to  be  presumed  that  it  was  regularly 
taken.  Supreme  Ct,,  1886,  People  «.  Moore, 
15  Wend.,  419. 
Vol.  II.— 28 


8.  TTnder  a  general  Interrogatory,  the  wit- 
ness is  not  restricted  to  matters  drawn  out 
by  the  previous  particular  interrogatories,  but 
may  state  any  material  fact.  Supreme  Ct,, 
1820,  Percival  «.  Hickey,  18  Johns.,  267. 

9.  Interest.  The  commission  should  not 
be  refused  on  the  affidavit  of  the  opposite 
party  that  the  witnesses  named  are  interested. 
Other  proof  is  necessary.  Moreover,  the  ques- 
tion of  their  competency  may  be  determined 
at  the  trial.  Supreme  Ct,  1814,  Graves  «. 
Delapkine,  11  Johns.,  200. 

10.  A  releaae  to  a  witness,  after  his  dep 
osition  has  been  taken,  is  too  late ;  and  the 
deposition  is  inadmissible.    Supreme  Ct.,  1808, 
Heyl «.  Burling,  1  Cat.,  14. 

11.  A  release  to  the  witness  was  sent  to  the 
commissioner,  to  be  delivered,  and  was  re- 
turned with  the  deposition.  Held,  evidence 
of  delivery  to  the  witness.  Supreme  Ct.,  1848, 
Seymour  v.  Strong,  4  Sill,  265. 

12.  Misnomer.  The  testimony  of  James  Y. 
taken  extra-judicially,  before  a  commissioner 
of  deeds,  under  a  stipulation  that  the  testi- 
mony of  John  y.  may  be  so  taken  and  used 
on  the  trial,  is  inadmissible  if  objected  to,  and 
the  defect  cannot  be  cured  by  evidence  of  the 
tacit  assent  of  the  objecting  party  to  taking 
the  deposition.  ^T.  Y.  Superior  Ct.,  1847, 
Hays  0.  Phelps,  1  Sand/,,  64. 

13.  But  the  rejection  of  such  deposition 
may  be  ground  for  allowing  a  new  larial,  for 
surprise.    lb. 

14.  Ol^ootions  not  taken.  An  instrument 
attested  by  a  subscribing  witness  was  proven 
by  taking  the  deposition  of  another  person, 
and  no  objection  was  raised,  on  the  taking  of 
the  deposition,  to  that  mode  of  proof. 

Held,  that  it  was  too  late  to  object  on  the 
trial.  [2  Cow.  dc  H.  Notes,  558,  1218.]  Ct. 
of  Appeals,  1858,  Ward  v.  Whitney,  8  /T,  Y. 
(4  Seld.),  442;  affirming  S.  C,  8  Sanc^f., 
899. 

15.  Fonnal  defeots.  If^  in  a  deposition, 
taken  de  bene  Ase,  or  under  a  commission,  there 
are  defects  in  the  mere  form  of  the  officer's 
certificate,  which  can  be  remedied  on  a  return 
of  the  deposition,  or  of  the  commission  and 
deposition,  to  him,  to  be  corrected,  or  if  there 
are  other  defects  of  form,  which  can  be  reme- 
died by  re-examining  the  witness, — a  party  in- 
tending to  object,  on  the  groxmd  of  such  de- 
fects, must  move  to  suppress  the  deposition,  if 
there  be  ample  time,  before  the  trial ;  and,  if 
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he  fail  to  do  so,  they  will  be  disregarded,  if 
not  made  until  the  trial.  N'.  Y,  Superior  Ct,^ 
1857,  Sheldon  o.  Wood,  2  Batw^  267. 

1&  As  to  whether  the  omissioA  of  the  word 
^^  oarefblly,^^  from  the  oflBioer^s  certificate,  that 
he  read  the  deposition  over  to  the  witness,  is 
material  or  not, — Query  f    lb. 

17.  RefoBal  to  aaea.  A  deposition  which 
was  taken  by  the  surrogate,  bnt  which  the 
witness  refused  to  sign, — Held,  admissible. 
A,  V.  Chan.  06.y  1846,  Clarke  o.  Sawyer,  8 
Sancif.  Oh.,  861,  878,  414. 

1&  Xttfeot  of  axnandmont  of  plfwdkigL  A 
deposition  taken  upon  commission  should  not 
be  rejected  on  the  trial  for  the  reason  that  the 
pleadings  have  been  amended  since  it  was 
taken,  if  the  true  issue  between  the  parties  re- 
mains substantially  unaltered.  If  in  such  case 
either  party  ¥rishes  to  examine  the  witness  fur- 
ther, a  motion  should  be  made  for  a  further 
commission.  If  the  testimony  is  inapplicable 
to  the  new  issue^  a  motion  to  snppress  the 
deposition  is  proper.  K  F.  0am.  PL^  1851, 
Vincent «.  Oonklin,  1 E.  D,  Smith,  208. 

19.  Legifltalnre.  Mode  of  taking  deposilioiis 
in  legislative  proceedings  and  election  cases.  1 
129.  i&crf.,  158,  §1  8-11. 

20.  In  eleotlon  oases.    Jd.,  §§  12-161. 


IL  Taking,  GONDrnoNAxxT,  Teshhoky 

WXTUiN  THS  StATB. 

21.  Wbo  may  be  so  examined.  The  exam- 
ination of  a  witneea,  who  is  so  aged  and  infirm 
as  to  be  unable  to  attend  court,  may  be  taken 
by  a  commission  at  any  time  after  commence- 
ment of  the  suit.  Supreme  Ot,,  1790,  Oonck- 
lin  V.  Hart,  1  Jehne.  Oae.,  108 ;  8. 0.,  Ook  S  0. 
Cae,,  74. 

So  may  the  examination  of  a  foreign  witness, 
who  is  about  to  depart  from  this  State,  Mun- 
ford  0.  Ohnroh,  1  JohfM.  Cae,,  147;  followed, 
1827,  Jackson  «.'  Kent,  7  Oow.,  59 ;  Wait  «. 
Whitney,  Id.,  69. 

22.  A  commission  granted  to  examine  an 
officer  in  the  United  States  army,  on  affidavit 
of  his  being  a  material  witness,  and  expected 
soon  to  be  ordered  away.  Oardall «.  Wilcox, 
9  JohM.,  266. 

23.  The  deposition  may  be  taken  before 
there  is  an  issue  of  any  kind.  Supreme  Ct., 
1827,  Packard  «.  Hill,  7  Owi.,  489. 

24.  Cases  and  mode  of  taking  such  testi- 
mony, and  grounds  on  which  it  may  be  used, — 
preaciibed.    2  iZw.  iS^.,  891,  §§  1-10. 


25.  GSriniiial  cases.  The  statote  does  not 
extend  to  criminal  cases,  and  depositiona  de 
hene  eue  cannot  be  taken  on  an  indictment, 
without  the  prisoner's  consent  Supreme  Ct., 
1842,  People  v.  ResteU,  8  HiU,  289. 

As  to  the  statute  for  the  CSity  of  XTevr  Vorlc, 
see  if^a,  45. 

26.  Sinoe  Sapreme-C^oiirt  rainmtaiilonera 
are  local  officers  [1  Rev.  SUt,  101,  §§  9-11],  a 
deposition  in  perpetuation  of  testimony,  taken 
before  a  supreme-court  commissioner  ont  of 
his  county,  is  inadmissible.  Supreme  Ot^  1884^ 
Jackson  o.  Leek,  12  Wend^  105. 

27.  Notica  That  notice  of  examination 
must  be  given  to  the  opposite  party.  Wait  eu 
Whitney,  7  Gow.,  69. 

28.  Notice  to  attend  the  examination  on  the 
same  day  that  the  order  is  obtained,  if  it  is  all 
the  time  in  the  party's  power  to  give^  is  suffi- 
cient. Supreme  Ct,  1799,  Mnmford  t.  Ohnrch, 
1  Johne.  Cos.,  147. 

29.  The  opposite  party  cannot  object  to  the 
deposition  because  of  the  shortness  of  the  no- 
tice of  examination,  if  he  raised  other  objec- 
tions alone  before  the  judge.  Supreme  Ct., 
1827,  Jackson  o.  Kent,  7  (km^  59. 

30.  Proof  of  servioe.  The  fiaot  that  notice 
of  the  examination  waa  served,  may  be  proyen 
by  an  affidavit,  if  specific  objection  to  thai 
form  of  proof  is  not  made.    lb. 

31.  Fonn  of  affidavit  and  order  under  the 
act  to  take  the  deposition  of  witnesses  de  bene 
eaee.  Jackson  e.  Hooker,  1  Oew^  586 ;  Jack- 
son V.  Kent,  7  Id.,  59. 

32.  Exhibits.  On  examination  of  a  wit- 
ness de  bens  eeee,  certain  papers  were  pro- 
doced  before  him,  their  genninfinasB  proved 
by  him,  and  they  were  marked  and  immbered 
as ''exhibit  A,  V'^to. 

BM,  that^the  papers  were  not  thereby 
made  a  part  of  the  evidence  in  the  case ;  un- 
til they  were  read  in  evidence,  the  other  party 
acquired  no  right  over  them.  If  he  desired, 
and  was  entitled  to  the  benefit  of  them  as 
evidence,  he  should  have  procured  a  discovery 
of  them,  or  been  prepared  to  give  parol  evi- 
dence of  their  contents,  on  their  not  being 
produced.  Ot.  ofAppeaU,  1859,  Edmopstooe 
«.  Hartshorn,  19  Hf.  F.  (5  Smiik),  9. 

33.  Answecs.  It  eeems,  that  the  require- 
ment that  the  officer  shall  insert  every  answer 
of  the  witness  examined  which  either  party 
shall  require  to  be  included,  is  complied  with 
by  confining  the  direction  to  answers,  leaving 
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the  officer  to  exclude  qneetions  in  hie  opinion 
iUegftl  and  irrelevant.  Gibson  v.  Pearsall,  1 
B.  R  Smith,  90. 

ai  ma^  The  oonrt  have  power  to  aUow 
the  deposition  to  be  filed  nunc  pro  tune^  after 
the  ten  days  prescribed  have  elapsed.  3a  held, 
where  by  mistake  a  copy,  instead  of  the  origi- 
nal, was  filed.  If.  Y.  Superior  Ct,  1862, 
BardeU  v.  Bnrdell,  1  Duer,  626;  S.  C,  11 
If.  T.  Leg.  Ob$.,  189. 

3ff.  Proof  of  wttnan'B  inafattltF.  A  party 
is  eompetent  to  prove  the  absenoe  from  the 
8tate  of  a  witness,  whose  testimony  has  been 
tsbn  for  him  conditionally.  Ot.  qfAppedU, 
m%  Harris  e.  Ely,  1  Lie.  Laia  Mag.,  146. 

ML  Testimony  taken  oonditionaUy,  is  ad- 
HBBBbfte  npon  the  trial  notwithstanding  that 
ooe  of  the  original  plaintifBs  has  died,  and  the 
6Q]|  is  continaed  (nnder  ( 121  of  the  Code)  by 
tbeanrvivor; — and  notwithstanding  the  wit- 
seas  may  have  retomed  to  the  State  since  his 
fiaminatiMi,  if  he  is  not  within  the  State  at 
the  time  of  the  trial  Supreme  CU,  1854,* 
Vsikoe  e.  Aldrioh,  1  AbhoM  Pr.,  65. 

97.  To  entitle  a  deposition,  taken  condition- 
ally, to  be  read  npon  the  trial,  it  is  not  neoes- 
nry  to  prove  an  nnintermpted  absence  of  the 
vitnesfl  firom  the  time  of  taking  the  testimony 
nolil  the  beginning  of  the  trial.  The  witness 
mtj  go  and  come,  bnt  if  it  is  shown  he  is  not 
len  at  the  time  of  the  trial,  the  end  of  the 
itatote  is  answered.    lb. 

9B,  Where  the  witness  was  a  transient  per- 
MB,  without  any  fixed  habitation, — a  Jonmey- 
mtt-cacpenter,  who  was  seeking  employment, 
—sad  said,  at  the  time  of  his  examination,  > 
that  he  was  about  leaving  the  State,  and  de- 
parted, and  was  not  seen  afterwards  by  one 
who  had  before  seen  him  freqaently, — Held, 
that  the  deposition  was  admissible.  Supreme 
CI,  1881,  Qnyon  «.  Lewis,  7  Wend.,  26. 

39.  Tbongh  the  deponent  is  shown  to  be  80 
yesa  of  age,  inability  to  attend  is  not  to  be 
presuned,  bat  must  be  proved.  Supreme  OU, 
1829,  Jackson  «.  Rice,  8  Wend.,  180. 

4a  Showing  that  the  witness  is  very  far 
Advanced  in  pregnancy,  is  a  sufficient  inability 
from  "sickness,"  within  2  Rev.  Stat,  899, 
I  89,  to  make  her  deposition  de  bene  eeee  ad- 
mittible.  Suprmne  Ot,  1887,  Olark  e.  Dibble, 
le  Wmi.,  601. 

4L  Where  the  previons  non-residence  of  a 
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witness,  whose  d^rosition  had  been  taken  de 
biM  esee,  was  satisfiEUitorily  proven, — Held, 
that  the  testimony  of  a  single  interested  wit- 
ness, that  be  had  seen  the  deponent  in  the 
State  a  little  while  before  the  trial,  was  not 
sufficient  to  prevent  the  reading  of  the  depo- 
sition. Supreme  Ct,  1850,  Nixon  e.  Palmer, 
10.Beir&.,175. 

4Z  The  statute  requires  proof  of  more  than 
the  actual  absence  of  the  witness  on  the  day 
of  trial.  Snoh  continued  absence  must  be 
proved,  that  ordinary  diligence  to  procure  his 
attendance  would  be  ineffectual.  Legal  proof, 
as  distinguished  from  mere  heuibny  or  belief, 
is  requisite.  K.  7.  Superior  Ct,  1855,  Fry  e. 
Bennett,  1  AhbotW  Pr.,  289. 

43.  Continoiiie^  inability.  On  March  18, 
1858,  on  a  trial  in  the  city  of  New  Yoric,  com- 
menced before  referees  in  December,  1851, 
and  adjourned  from  time  to  time  till  that  day, 
the  deposition  of  a  witness  residing  in  Buffido 
was  offi»red  in  evidence  by  the  plaintiflb;  and 
the  evidence  of  the  inability  of  the  witness  to 
attend,  was  l^e  testimony  of  his  son,  to  the 
effect  that  he  was  in  the  city  in  April,  1852, 
to  be  a  witness  in  this  case ;  that  he  was  then 
in  feeble  health,  and  was  detained  at  Utica  by 
ackness,  on  his  journey  home,  and  that  he 
was  here  again  in  September,  1852,  in  the 
hope  that  it  would  benefit  his  health ;  that  he 
returned  home  much  weaker,  and  since  has 
been  unable  to  make  a  journey ;  that  his  com- 
plaint is  consumption ;  that  a  week  prior  to 
said  18th  of  March,  when  the  son  left  BufiUo, 
the  witness  was  very  feeble,  unable  to  get  out 
of  his  house  or  to  sit  up  all  day,  and  that  the 
family  scarcely  expected  him  to  live  from 
week  to  week;  and,  without  disposing  of 
the  question,  the  referees  a^Jounied  to  May 
10,  1858,  when  the  deposition  was  again  ofTer- 
ed  and  received,  against  the  objection  '^  that 
the  evidence  of  the  witnesses  inability  is  in- 
sufficient." 

Held,  that  the  evidence  on  that  point  was 
suflldent  to  entitle  it  to  be  read  on  the  day  it 
was  first  offered,  and  that  it  proved  sufficient- 
ly, from  the  nature,  extent,  and  duration  of 
the  illness  of  the  witness,  his  inability  to  at- 
tend on  May  10th,  when  it  was  finally  offered, 
and  received.  N.  T.  Superior  OL,  1857,  Shel- 
don «.  Wood,  2  Bone,,  267. 

44.  Three  witnesses,  K,  P.,  and  S.,  were 
examined  conditionally.  Their  depositions  be* 
ing  offered  in  evidence  on  the  trial,  the  de> 
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Uft^Miii  </Uj«etod  thai  ihen  was  n 
f^r^MA  <<  th*tir  ah^eom  from  the  State.  Tbe 
^/.MHjUff  Xhea  loUitdweA  proof  tending  to 
frj^w  Uiftt  IL  WM  ft  rwldeiit  of  Obki,  lad  had 
ifrft  Ui«  cltj  U^  thMt  Btote  the  week  pivnoiit: 
th«(  B.  WM  ft  reMeai  of  Caltlonnft,  and  bad 
§iiiM  for  home  in  ttia  next  fteamernfter  his 
u«UriK>n/  WM  taken ;  tbat  P.  ako  was  oat  of 
thft  Htate,  and  bad  gone  to  California. 

Jiildf  aofilcfent  to  antborize  ttie  reading  ci 
the  de(MMHioDi.  Bupr&me  Ot,  1958,  Boberts 
e.  Carter,  28  Barb.,  463;  8,  C,  17  ffaw.  Pr^ 
034. 

4§.  City  of  ir«w  Tork.  Under  the  act  of 
1844  (LawBqf  l^Uy  476,  |  11),— wbicb  pro- 
vidM  that  In  cane  of  oortaln  offenoes  in  the 
olty  of  Nttw  York,  against  persons  who  are 
nut  r««ldonts,  tesltmony  of  persons  being  in, 
but  not  renidlng  In,  the  olty,  may  ^^be  taken 
dt  h0n§  #MS,**  but  whtoh  does  not  specify  the 
elrauinstAnoas  In  whloii  luoh  oonditional  dep- 
ositions may  ba  reoel?ed  in  eTidenoe,— testi- 
nuiny  may  be  so  taken  In  a  proper  oase,  on 
uittre  suggestion  fW)m  tho  district-attorney, 
witiiont  any  preliminary  proof;  bat  cannot 
be  used  as  a  matter  of  coarse.  There  most  be 
some  evidence  that  the  witness  was  a  non- 
resident. Supreme  Ot.y  1846,  People  e.  Had- 
den,  8  Ddn.,  820;  Ot.  qfAppeali,  1848,  Bar- 
ron V.  People,  1  If.  Y.  (1  Comit),  886. 

46.  The  statute,  it  isems,  is  to  be  oonstraed 
in  reference  to  the  practice  in  civil  actions; 
and  the  witness  must  be  produced  on  the  trial, 
unless  his  attendance  is  prevented  by  insanity, 
sickness,  settled  infirmity,  or  absence  from  the 
State.  Barron  e.  People,  1  If.  Y.  (1  Cofnit), 
886. 

m.  Taking  Tbbtimokt  without  the 
State. 

1.  In  what  Oases  AUowecL 

47.  Before  laanab  a  commission  cannot  be 
allowed  except  nnder  peculiar  circumstances. 
Supreme  Ot,^  1804,  Anonymous,  2  Oai.,  259; 
S.  C,  Ool  S  0.  Oas,,  406. 

48.  The  statute  extends  to  every  case  in 
courts  of  record,  without  regard  to  the  state  of 
the  pleadings.  Supreme  Ot.y  1828,  Odivene  e. 
Hills,  1  Wend,,  18 ;  but  see  infira. 

49.  laaae  of  oommiaalona  allowed,  after 
ifisue  of  fact,  in  a  oourt  of  law  and  of  record.  2 
Bw,  Sua,,  893,  %i  11,  24. 

50.  Blaoretlon.    The  granting  of  a  com- 


in  1^  ^wsmtiun  of  €be  eoiirfc^ 
aad  wis  be  domed  where  lite  |Mm»iety  of  it 
is  dcmbtfial  or  snupieaonB;  bnt  defaodaat  may 
renew  fais  appfieatian.  Suptum  CL,  1808, 
VaadervwHt  v.  Goihiinfaum  Ina.  Oo^  8  Jekns. 
Cae^  187;  16B,  Bogen  e.  Bogers,  7  ITend, 
514. 

SI.  Tlie  motion  fihonld  be  denied  if  the 
merits  of  die  dcfsnoe  are  donbtfid,  and  the 
applietnt  left  to  renew  it,  or  giving  eeenrity 
or  paying  die  money  into  oomrt  may  be  im- 
posed as  a  condition.  IT.  F.  Oem.  PL,  1848, 
Ablon  e.  Barbey,  1  JT.  F.  Leg.  Obe.,  154. 

82.  The  iasoingof  a  oomndasicm  to  take  the 
testimony  of  a  witness  out  of  the  State,  is  in 
the  discretion  of  the  oonrt,  and  not  a  matter 
of  strict  right  Where  it  is  liMy  to  produce 
great  injury  to  tiie  adverse  party,  terms  will 
be  impoaed,  and  in  extreme  eases,  it  may  be 
whoUy  refused.  M  F.  SupeHer  (X,  1850, 
Ring  e.  Mott,  8  Sarndf.,  688. 

53.  FlabiiigdamniiaBlon.  Defendant's  affi- 
davit  must  show  that  material  evidence  does 
exist  in  the  place  to  which  the  commission  is 
to  be  sent  A  commisnon  to  bunt  for  testi- 
mony is  not  allowed.  Suptemie  Ct^  1800, 
Franklin  «.  United  Ins.  Oo.,  8  Jekm,  Cos.,  68. 

But  such  commission  may  be  allowed  with- 
out a  stay  of  proceedings.  1801,  ErankUn  «. 
United  Ins.  Oo.,  Id,,  285. 

54.  Seoond  oommlaBlon.  If  a  witness, 
under  a  commission,  has  disdoeed  some  fact 
to  which  inquiry  was  not  directed,  a  second 
commission  may  be  granted  at  the  peril  of  the 
party  applying  for  it,  to  inquire  fnrther.  Sur- 
preme  Ot.,  1808,  Kichol  e.  Oolumbiaa  Ins.  Oo., 
1  Cai,,  845. 

55.  In  a  court  of  law,  a  seoond  oommlssioB 
may  be  allowed  after  execution  of  the  first 
So  held,  where  on  the  first  trial  the  jnry  were 
unable  to  agree.  Supreme  Ot,  1880,  Fisher 
e.  Dale,  17  Johns,,  842. 

56.  Re-examination.  A  new  commission 
should  not  be  granted,  merely  on  the  expecta- 
tion that  the  witness  may  swear  stronger, 
ut>on  a  point  on  which  he  has  been  examined. 
Supreme  Ot,,  Sp,  71,  1847,  Baney  e.  Weed,  1 
Ba/rl.,  220. 

57.  Seoond  trial  It  is  a  dangerous  prac- 
tice to  issue  a  commission  to  examine  a  wit- 
ness, on  a  point  on  which  there  was  conflict- 
ing evidence  on  a  previous  trial.  Where,  in 
such  case,  the  sum  involved  in  the  point  wss 
less  than  the  expenses  both  parties  would  in- 
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OUT  in  ezecatmg  the  oommission,  it  was  re- 
fbfied.  K  Y.  Superior  Ct,  1851,  MitcheU  v. 
MoD^meiy,  4  SanS^f^  676. 

sa  Only  allowed  in  an  action.  A  oom- 
nuflsion  oannot  be  granted  in  a  matter  pending 
under  a  special  statutory  referenoe.  There 
must  be  an  action  pending  and  an  issne  of  fact. 
S^eme  Ot.^  1836,  Wood  v.  Howard  Ins.  Oo., 
18  Wend^  646. 

59.  A  proceeding  under  2  Rev.  8tat.,  764,  2 
e<L,  agsunst  an  absconding  or  concealed  debtor, 
is  not  within  the  provision  of  2  Id.,  898,  §  11, 
allowing  issue  of  commissions  to  examine  for- 
eign witnesses  in  certain  cases.  Supreme  Cty 
1842,  Matter  of  Whitney,  4  EUl,  588. 

GOl  Forei^  minister.  The  fact  that  the 
witness  is  a  foreign  minister  is  not  in  itself 
foffident  reason  for  refusing  the  examination. 
Supreme  Ct^  1802,  Yanderyoort  o.  Columbian 
Ids.  Co.,  8  Johne.  (7m.,  187. 

61.  Scrfoimier.  If  the  witness  is  sojoum- 
isg  without  the  State,  he  resides  without  it, 
within  the  meaning  of  the  statute,  though  his 
domicil  is  here.  Supreme  Ct,^  1828,  Pooler  v. 
Maples,  1  Wend^  65. 

G2.  Time  to  apply.  Defendant  has  twenty 
dsjB  after  service  of  reply,  to  apply  for  a  stay 
of  proceedings,  and  a  commission  to  examine 
witnesses.  Jf.  T.  Superior  Ot,^  1848,  Bank  of 
Charleston  «.  Hurlbut,  1  Saiidf.,  717;  S.  C,  1 
0^20  R,  96. 

63.  Defendant  was  allowed  a  commission, 
without  a  stay,  on  terms,  where  the  cause  had 
ooce  been  put  over  by  defendant  on  account 
of  the  absence  of  the  same  witness.  Starbuck 
f.  Hall,  1  Hout,  Pr,,  56. 

M.  Testimony  for  motion.  The  Code  does 
not  antfiorize  the  examination  of  a  party  to 
the  action  except  as  a  witness  at  the  trid  of 
the  Issue  In  the  action,  or  upon  commission, 
his  testimony  to  be  read  on  the  trial.  An  or- 
der for  a  commission  to  take  testimony  of  a 
party  to  the  action,  to  be  used  on  a  motion 
preliminary  or  collateral  to  the  issue,— «.  g,^  a 
motion  to  vacate  an  order  of  arrest, — should 
not  be  granted.  Supreme  Ct,,  Sp.  71,  1868, 
Huelin  «.  Ridner,  6  AhloM  Pr,,  19. 

68L  fikqppiementaiyprooeedinga.  The  is- 
suing of  a  commission  for  the  examination  of 
a  witness  without  the  State,  in  supplementary 
proceedings  under  the  Code,  is  not  authorized. 
Ni  7.  Superior  Ct^  Ohambere^  1857,  Graham 
t.  Colbum,  14  Eow.  Pr,,  52. 

66.  Cilmlnal  oases.    After  issue  Joined,  the 


prisoner  may  have  a  commission  to  take  testi- 
mony without  the  State,  and  the  district-attorney 
may  name  witnesses.  2  Ree,  StaL,  781,  S  78 ;  and 
see  People  v.  Bestell,  8  EUl,  289. 

2.  AppUeationfor  a  Oommieeion, 

67.  Motion  for  a  commission, — Held^  in 
time,  under  the  rule  of  1796.  Pendleton  o.  Le 
Conte,  Ool  d  0.  Oae.^  79. 

68.  Defendant  should  give  notice  of  his  in- 
tention to  sue  out  a  commission,  before  he  re« 
ceives  notice  of  trial,  or  within  reasonable 
time  after  issue,  according  to  circumstances. 
Burr  «.  Skinner,  1  Johne.  Oae.^  891 ;  S.  C,  Ool. 
d  0.  Oaa,,  100. 

69.  The  affidavit  must  state  that  the  cause 
is  at  issne,  or  special  circumstances  rendering 
it  proper  to  issue  it  before  issue.  Supreme 
Ct.y  1826,  Allen  v.  Hendree,  6  Cow,^  400;  and 
see  Haokley  «.  Patrick^  2  Johne.^  478 ;  Jackson 
9.  Bankcraft,  8  M,  259. 

70.  Reqoisltea  of  application  and  to  whom 
to  be  made.    2  Reo.  Stat.,  898,  S  12. 

71.  The  rule  that  a  motion  denied  cannot  be 
renewed  without  leave,  applies  to  motions  for 
a  commission.  Supreme  Ct^  1848,  DoUfus  o. 
Frosch,  5  Hill,  498 ;  and  see  Allen  o.  Gibbs, 
12  Wend.,  202. 

72.  An  application  for  a  commission  to  take 
testimony  abroad  is  a  motion ;  and  under  sec- 
tion 401  of  the  Code,  can  only  be  made  within 
the  district  in  which  the  action  is  tnable,  or 
in  a  county  adjoining  that  in  which  it  is  triable. 
The  Code  takes  away  the  powers  in  this  re- 
spect, which  the  judiciary  act  conferred  upon 
all  supreme-court  and  county  judges ;  so  that 
a  conunission  issued  by  a  county  judge  of  a 
county  not  within  the  provisions  of  section 
401,  is  a  nullity,  and  no  regular  deposition  can 
be  taken  under  it.  So  held,  in  a  case  where 
the  adverse  party  did  not  appear  on  the  appli- 
cation for  the  commission,  nor  on  the  settle- 
ment of  the  interrogatories.  Supreme  CU, 
1857,  Edwin  o.  Yoorhees,  26  Ba^h.,  127. 

73.  Affidavit  That  the  affidavit  may  be 
made  by  a  third  person.  Demar  o.  Van  2jandc, 
2  Johne.  Cae.,  69. 

74.  An  affidavit  showing  that  the  witness 
is  material  and  resident  without  the  State,  is 
sufficient.   Adding  that  the  party  cannot  safely 
proceed,  <fec.,  is  surplusage.  Supreme  Ot.,  1828,  . 
Brackett «.  Dudley,  1  Oow.,  209. 

75.  Where  the  commission  is  to  stay  pro- 
ceedings, an  affidavit  of  merits  is  necessary* 
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Supreme  Ot^  1828,  Brisbaa  ads.  Hojt,  1 
W&ad.^  27. 

7&  Where  a  toy  is  not  asked  for,  an  affi- 
davit of  merits  is  not  necessary.  Supreme  Ct,^ 
1882,  Warner  v.  Harvey,  9  W»nd.y  4A4c. 

TJ.  If  the  affidavit  is  made  by  the  attorney y 
stating  the  materiality  of  the  witness  is  soffi- 
cient,  without  swearing  to  the  advioe  of  ooon* 
8el.  Supreme  CUy  1882,  Beall  -o/Dey,  *l  Wemd,^ 
518.    Bat  see  McQarry  o.  Hart,  7  HiXL,  176. 

70.  On  aipplying  for  a  oommission,  the  party 
mutt  swear  to  advice  of  counsel,  ^.,  as  on  a 
moti<m  to  ehange  venue.  Snpreme  OU^  1888, 
Beymoor  9.  Strong,  19  F^nii.,  98. 

79.  An  affidavit  that  the  party  has  dteted 
his  oase  to  oonnsel,  and  that  bis  witnesses  are 
material  as  he  is  advised,  dso.,  sofflolently  im- 
ports that  he  was  advised  after  statenent 
Su/preme  OU^  1848,  Brown  o.  Beys,  2  JBTmo.  JPr., 
278. 

8a  Where  affidavit  of  merits  was  defective, 
a  oommission  was  ordered,  aid  a  stay  denied. 
Meeoh  «.  Calkins,  4  Hm^  584. 

81.  Allowing  oppoalng  party  to  admit 
Where  the  commission  wonld  cause  great  de- 
lay, the  conrt  may  require  the  applicant  to 
disclose  the  facts  he  expects  to  prove,  and  if 
the  other  party  will  stipulate  to  admit  those 
facUy  the  motion  will  be  denied.  jV.  F.  Su- 
perior  Ot.^  1848,  Bank  of  Commerce  v.  IGcbel, 
1  Sancif,,  687. 

82.  Cbata.  Where  notice  of  trial  is  not 
given  till  after  notice  of  motion  for  commis^ 
sion,  and  there  is  no  complaint  of  delay,  costs 
will  not  be  imposed.  Supreme  Ct,y  Sp,  71, 
1850,  Brokaw  v.  Bridgman,  6  How,  Pr.^  114. 

8.  The  Gommieeion, 

83.  Unknown  witnesaea.  Where  the  names 
of  the  witnesses  are  not  known  to  the  party,  if 
they  are  sufficiently  described,  and  their  evi- 
dence is  shown  to  be  material,  the  commission 
may  be  issued  describing  them, — e.  ^.,  as  "  the 
clerks  of  the  plaintiff  at  Trieste.*'  K  F.  Su- 
perior Ot.,  1829,  Shaffer  «.  Wilcox,  2  JSTall^ 
502. 

84.  The  general  rule  that  witnesses  to  be 
examined  under  a  oommission  must  be  named 
in  it,  is  never  departed  from  except  under 
very  special  circumstances,  and  never  when, 
by  reasonable  diligence,  the  names  might  have 
been  ascertained.  N",  F.  Superior  Ot.^  Oham" 
her$y  1854,  Wright  v.  Jessup,  8  Duer^  642. 

65.  Amending.    Where  the  witneAs  to  be 


examined,  dies,  a  new  name  cannot  be  in- 
serted ;  but  the  party  may  issue  a  new  com- 
mission, which  should  not,  however,  be  a 
stay  of  proceedings.  Supreme  Ct,,  1805,  Mc- 
Vickar  v.  Woolcot,  8  Oai.,  821.  8.  0^  Col. 
<t  0.  Gas,,  501. 

86.  Commiaaioneim  A  comnnssion  to  ex- 
amine witnesses  out  of  this  State,  may  be  di- 
rected to  persons  residing  within  it,  since  the 
act  (1  B0O.L.  ^1802,  851)  does  not  require 
otherwise.  Supreme  Ot.^  1805,  Jackson  «. 
Van  Loon)  8  Cai.,  105.  &  0.,  Col  d  O.  Uom^ 
460. 

87.  Objeotiona  to  ooniiniaaionera.  Where 
the  commissioners  are  named  in  the  notioe  of 
motion,  the  opposite  party  cannot  object  to 
them,  for  the  first  time,  in  opposition  to  an 
application  to  postpone  the  cause.  Suprema 
Ct.y  1808,  Townsend  e.  IST.  Y.  Ins.  Oo.,  1  Oai,^ 
4.    S.  0.,  Ool.  A  0.  Cae,,  144. 

88.  The  court  will  not  receive  oljtetiooB  to 
commissioners  named,  upon  mere  suggesiaon, 
but  there  must  be  an  affidavit  of  the  gronnda 
of  oljection.  Supreme  CL<,  1808,  Biays  «. 
Merrihew,  8  Johns,,  261. 

89.  The  moving  party  names  the  conunia- 
sioners,  and  other  names  are  to  be  substltntedf 
only  on  cause  shown.  Supreme  Ct,,  1839, 
Harris  v.  Wilson,  2  Wend.,  627. 

do.  Stipnlation.  A  commission  to  take 
testimony  may  be  issued  by  stipulation.  Ac- 
preme  Qt.,  1850,  Bank  of  Ohillioothe  «.  Dodge, 
8  Ba/rl,,  288. 

91.  Xnterrogatoriea,  settlement  of,  and  di- 
rections for  return  of.    2  Ree.  StaL,  694,  |$  14, 15b 

92.  Copy  of  Btatata  to  be  annaafftd.     An 

omission  to  annex  to  the  oommission  a  copy  of 
the  section  of  the  statute  prescribing  the  man- 
ner of  its  execution,  is  of  no  moment,  if  the  ex- 
ecution be  in  fact  correct  Supreme  Ot^  1841, 
Williams  0.  Eldridge,  1  mU,  249 ;  1867,  HaU 
«.  Barton,  25  Barh,,  274. 

93.  Zndordiic;  direotloiiB.  When  annexed, 
the  interrogatories  are  a  part  of  the  commia- 
sion;  and  if  the  officer  put  his  direction  as  to 
the  manner  of  return  upon  the  interrogatoriea, 
it  is  a  compliance  with  the  statute  reqmrigig 
them  to  be  put  on  the  commission.  Supreme 
Cft.j  1848,  Hurd  e.  Pendrigh,  2  Hill,  502. 

94.  A  direction  in  the  body  of  the  oommis- 
sion, as  to  the  mode  of  return,  satisfies  the  re- 
quirement that  a  direction  be  indorsed.  Sh^ 
preme  Ot.,  1857,  Hall  e.  Barton,  25  Barb.,  274. 

95.  OAgoataxe,  Though  the  statute  reqnirea 
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the  iottnogatories  to  ic  i^iicd  by  the  parties 
or  their  oomue),  signatare  by  attorneys  is  saf- 
fideat,  if  the  attorneys  are,  in  fkot,  cotmsel. 
Supnme  Ot.^  1826,  Homer  «.  Martin,  6  dm.^ 
166. 

96  A  single  Judge  may  direct  the  manner 
of  the  retnm ;  and  this  a  snpreme-conrt  oom- 
miflsioner  may  do.    7^. 

97.  Thongfa  the  commission  bear  a  direction 
ts  to  the  manner  of  retoming  it,  if  sneh  direo- 
tion  is  not  signed  by  the  officer  settling  the 
interrogatoties,  the  depositions  cannot  be  read 
in  eTidence.  Bn^prmne  €ft,^  1857,  Crawford  v. 
Loper,95Jbrfr.,44Q. 

9a  Seed.  A  commission  to  take  the  testi- 
mony of  witneeses  abroad,  issued  in  an  action 
in  a  court  of  record,  should  be  sealed  with  the 
seal  of  ti)e  court  out  of  whic^  it  issues;  and  if 
not  so  sealed,  it  is  defective.  St^eme  Ot^ 
186T,  Whitney  e.  Vyncoop,  4  AlhoM  iV.,  870. 

4.  Stay  ^  Frtfeeedingi. 

99i  When  tdtomred.  Where  both  parties 
hare  Joined  in  the  commission,  the  court  will 
Bot  Taeate  it;  but  plaintiff  may  be  allowed  to 
proceed,  notwithstanding  the  commission.  j9»- 
pwm  (X,  1808,  Bhuter  «.  HaUett,  1  On.,  115 ; 
&€.,  0^2.  <6(7.  Om.,  189. 

100.  A  rule  fbr  a  commission  in  which  plain- 
tiff did  not  join,  was  so  far  Tacated  as  to  per-^ 
rait  him  to  proceed  to  trial.  Kirby  e.  Watkies, 
I  C%i<.,  608 ;  8.  C,  Chi  d  O.  Oas.,  816. 

101.  Where  pfaiinttff  has  delayed  his  cause 
by  a  commission,  he  must  show  due  diligence, 
or  must  stipulate,  or  be  nonsuited,  as  if  no 
eommlssion  had  issued.  Supreme  Ot:^  180i, 
Coles  «.  Thomson,  1  (7ai.,  517. 

102.  Plaintiff  may  hare  leave  to  notice  the 
cause,  although  the  time  for  returning  the 
eommlssion  has  not  expired ;  for  the  defend- 
ant may  show  cause,  at  the  circuit,  for  putting 
off  the  trial.  Supreme  Ot.,  1804,  Pell  t.  Bunker, 
S  Oai^  46 ;  8.  0.,  Ool  d  0.  (7m.,  844. 

208.  WaivMT.  When  a  rule  for  a  commis- 
sion has  been  obtained,  it  suspends  the  cause 
till,  on  application,  a  ficteatur  is  ordered,  or 
leave  obtabied  to  proceed  to  trial.  But  if  de- 
fendant appears  and  examines  witnesses  on  the 
trial,  the  commission  is  waived.  Supreme  Ot.^ 
1808,  Brain  ».  RodeKcks,  1  Oal,  78 ;  8.  0., 
Ool  d  a  6bs.,  176. 
I  104.  Effect  of  xetom.  When  a  commission 
ifl  letnmed,  although  the  return  be  irregular, 
the  phdntiff  may  have  leave  to  proceed.    Su- 


prem/e  C7&,  1800,  Bush  v.  Oobbet,  8  Johm. 
Oaa.,  70. 

106.  Mialayliig  the  commisnon  an  excuse 
for  delay.    Cotes  e.  Thompson,  2  Oai,^  47. 

106.  Ignoranoe  of  the  exact  place  of  the 
sojourn  of  the  witness,  a  ground  for  enlarging 
the  time,    t'erris  e.  Smith,  2  Oai.^  268. 

107.  Fnrfher  time.  If  the  time  fixed  for 
the  return  of  a  commission  has  passed,  defend- 
ant cannot  have  furtiier  time  upon  an  affidavit 
of  beU^iiat  the  return  is  delayed  by  the,arts 
of  the  plaintiff  Supreme  Gt.,  1807,  Bouche- 
reau  «.  Le  Guen,  2  Jehne,^  196. 

106.  If  a  c(}mmiasion  is  obtained  after  the 
expiration  of  four  days  in  term,  after  isioe 
Joined,  it  does  not  stay  the  proceedings,  unless 
the  court  expressly  so  direct;  but  otherwise, 
if  it  be  obtained  within  the  four  days.  Su- 
preme Ot.y  1820,  Jaokson  «.  Woodworth,  18 
Jekne.^  186.  • 

109.  The  rules  of  1796  being  supenseded  by 
those  of  1820,  which  are  silent  as  to  a  stay,  a 
commission  does  not  now  operate,  per  m,  as  a 
stay.  Supreme  ^.,  1882,  Maynard  «.  Ohapiii, 
7  WenA,,  620. 

110.  l^rms  imposed  on  allowing  a  oom- 
miflsion  to  issue  with  a  etay,  after  plaintiff 
was  ready  to  proceed.  Pomeroy  «.  Lowns- 
bury,  1  JSaw.  2V.,  28. 

6.  Beeeuidon  of  the  Oemmimene. 

HI.  Coonad.  On  the  execution  of  a  com- 
mission, the  parties  have  a  right  to  appear  by 
counsel.  K  F.  Superior  Ot.,  Sp.  7*.,  I860, 
Union  Bank  of  Sandusky  9.  Torrey,  2  Abheti^ 
iV.,  200. 

112.  Withdrawing  intonogatoriea.  Oross- 
interrogatories  camnot  be  withdrawn,  unless 
by  mutual  consent.  [4  Wash.  0.  0.  R.,  824.] 
lb. 

113.  ReAiMl  to  anawor.  The  rule  that  a 
witness  cannot  shield  himself  from  answering 
a  orosB^interrogatory  by  a  reference  to  his 
previous  answer  to  a  direct  one,  applies  to 
examinations  under  commissions.    lb. 

114.  Propared  anaworB.  Where,  the  tak- 
ing of  a  deposition  having  been  commenced, 
it  was  adjourned  aft»r  four  or  five  interroga- 
tories were  answered,  upon  the  witness  re- 
fusing to  answer  further  because  of  vertigo 
and  consequent  confusion  of  mind,  and  sub- 
sequently the  witness  appeared  again  with  his. 
counsel,  and  the  examination  being  com- 
menced from  the  beginning,  the  witness  read 
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his  answers  from  the  papers  he  brought, 
which  had  been  prepared  by  himself  and 
oonnsel,  and  was  in  his  oonnsePs  handwriting, 
— Eeld^  npon  motion,  that  tBe  deposition 
most  be  suppressed.  Supreme  Ot.^  8p.  Z, 
1857,  Oreamer  v,  Jackson,  4  AbbotW*  iV.,  418. 

115.  It  eeemiy  that  in  such  a  case  the  an- 
swers taken  upon  the  first  examination  should 
not  have  been  disregarded  by  the  conmiis- 
sioner ;  but  that  the  proceedings  should  have 
been  stated  by  him  as  they  took  place,  and 
botii  examinations  should  have  been  included 
in  the  depositions  returned.    lb. 

116.  Identifying  eacfaibita.'  When  the  wit- 
ness in  a  deposition  testified  to  a  note,  refer- 
ring to  it  by  amount,  date,  &o.,  and  as  de- 
scribed in  the  interrogatories,  and  upon  which 
he  had  written  his  name ;  and  the  return  of 
the  commissioners  stated  that  ^Uuch  testimo- 
ny was  subscribed  by  the  witnesses,  who  also, 
in  the  presence  of  the  commissioners,  si^^ned 
their  names  on  the  back  of  the  note  attached 
to  their  testimony,  which  notes  were  produced 
and  shown  to  them ;"— iTeZtZ,  that  this  was 
all  that  was  necessary  to  identify  the  note, 
and  that  it  was  admissible.  Ot»  qfAppeaU, 
1854,  Brumskill  o.  James,  11  K  F.  (1  Kem,\ 
294.  t 

117.  Where  the  commissioner  certified, 
upon  an  exhibit,  that  the  same  ^^was  pro- 
duced and  shown  to  the  said  J.  M.,  a  witness 
sworn  and  examined,  and  by  him  deposed 
unto  at  the  time  of  his  examination  as  a  wit- 
ness under  such  commission;" — ffelcL,  that 
the  certificate  was  sufficient.  [2  Oow.  Tr., 
882.]  Supreme  Ct,  1857,  Hall  «.  Barton,  25 
Barb.,  274. 

118.  Proof  of  record.  Under  1  Rev.  L.  of 
1818,  520, — which  prescribes  that  all  exhibits 
proven  under  a  commission  shall  be  annexed 
to  it, — ^if  the  paper  proven  is  a  record,  a  copy 
annexed  will  answer,  if  completely  identified. 
Supreme  Ct,,  1826,  Jackson  «.  Shepherd,  6 
(^.,444. 

119.  OatiL  Where  the  local  authorities  of 
the  place  where  the  deposition  was  taken  pro- 
hibited the  commissioners  from  administering 
the  oaths,  and  the  witnesses  were  sworn  by 
the  authorities,  in  the  presence  of  the  commis- 
sioners,—jSe2(2,  that  this  was  sufficient.  Su- 
preme Ot,,  1881,  Lincoln  v.  Battelle,  6  Wend.y 
475. 

120.  Where  it  appeared  by  the  return  of  a 
commission  that  the  witnesses  had  been  sworn 


"  to  make  true  answers  to  the  interrogatories 
read  to  them,"  instead  of  being  sworn  **  to  tell 
the  truth,  the  whole  truth,  and  nothiog  but 
the  truth,"  as  required  by  the  statute, — Meld^ 
that  the  oath  administered  was  insufficient, 
and  the  commission  ought  not  to  have  been 
received  in  evidence.  Supreme  Gt.y  1857, 
Whitney  c.  Wyncoop,  4  AbboM  Fr.^  870. 

121.  Commiaaioner'B  retozn.  It  is  not 
necessary  for  the  commissioner's  retom  to 
state  that  the  witness  was  sworn  "  publid j." 
Supreme  CUy  1840,  Halleran  v.  Field,  28  WencL, 
88;  1841,  Williams  o.  Eldridge,  1  HiU,  249. 

122.  It  is  not  necessary  for  the  retom  to 
state  that  deposit  in  the  post-office  was  made 
^*  immediately."  This  provision  of  the  statute 
is,  it  eeemSy  directory.  Supreme  Ct^  1840, 
Halleran  o.  Field,  28  Wend.,  88. 

123.  IndGndn^  The  return  of  the  com- 
missioners must  be  indorsed  upon  the  commis- 
sion. If  it  be  made  upon  a  separate  paper  and 
annexed,  the  depositions  are  inadmissible.  The 
statj^te  must  be  strictly  pursued.*  Supreme 
Ct.,  1849,  Fleming  o.  Hollenback,  7  Baarb.,  271. 

124.  Where  the  return  of  the  commissioner 
was  written  on  the  deposition,  and  the  depo- 
sition and  the  commission,  &c.,  were  annexed 
together,  in  such  a  manner,  that  the  retam 
could  not  be  separated  from  the  evidence ; — 
Held,  that  this  was  a  substantial  compliance 
with  the  statute ;  although  the  return  was  not 
indorsed  on  the  commission.  Supreme  Ct., 
1857,  Hall  9.  Barton,  25  Barb.,  274. 

125.  Where  the  return  to  the  commission 
was  indorsed  upon  the  interrogatories,  which, 
with  the  deposition  of  the  witness,  were  an- 
nexed and  secured  to  the  commission ; — Meldi 
[Following  Hurd  9.  Pendrigh,  2  Hill,  502,  and 
distinguishing  Fleming  v.  Hollenback,  7  Barb., 
271],  that  the  deposition  was  admissible.  Su' 
preme  Ot.,  1858,  McOleary  o.  Edwards,  27 
Barb.,  289. 

12&  SeaL  If  the  package  is  sealed,  it  will 
be  presumed  to  have  been  sealed  by  the  officer. 
Supreme  Ct.,  1841,  Williams  «.  Eldridge,  1 
Hill,  249. 

127.  Annexing  the  papers  with  wafers  is 
sufficient.    lb. 

12a  Aathentication.  Under  the  provi- 
sions of  1  Rev.  L.  of  1802, 851,— requiring  the 
witnesses  to  be  examined  by  the  commisBion- 

*  Bat  oompare  Tharman  «.  Cameron,  S4  Wend.,^ 
87 ;  q,  «.,  Aoknowuimiibmt,  85,  JmU,  voL  L,  p.  80. 


DEPOSITION. 


441 


Ttlkiag  Taitiinfliiy  wilhoat  tlM  State;- 


en  under  oath,  aod  the  oommissioners  to  re- 
duce the  evidenee  to  writing,  and  caose  it  to  be 
signed  by  the  witnesses,  and  that  the  oommis- 
ffooers  also  sign  it, — ^a  return  which  recites  tflat 
the  witness  was  sworn,  and  which  is  subscribed 
bj  the  witness  and  the  commissioners,  is  insuf- 
fieknt.  The  manner  of  executing  must  be 
ttated.  Supreme  Ot^  1807,  Bailis  v.  Cochran, 
iJekni.,417. 

129.  The  return  to  a  oommission  stated,  in 
the  caption  of  the  deposition,  that  the  witness 
WM  sworn  and  examined  by  virtue  of  the  com- 
misskm,  and  at  the  bottom  of  the  deposition, 
the  eommissioners  had  signed  their  names,  as 
gaeh  commissioners ; — Eeldy  sufSicient^  As  the 
4xnBmisrioner8  certify  that  the  witness  was 
iwom  by  virtue  of  the  oommission,  it  will  be 
intended  that  he  was  sworn  and  examined  by 
them,  and  that  the  deposition  was  reduced  to 
writing  by  them,  or  under  their  direction. 
Supreme  Ot,^  1809,  Bolte  v.  Van  Rooten,  4 
Mm.,  180. 

180.  Mode  of  execution  and  form  of  return, 
inscribed.     2  Bof.  StaL,  994,  %  U. 

131.  Though  the  caption  state  that  the 
deposition  was  taken  before  *'us,'*  if  it  is  cer- 
tified by  only  one  of  the  two  commissioners, 
it  wffl  be  intended  that  he  alone  executed  it. 
Hie  court  regard  him,  quoad  hoe^  as  its  offi- 
cer, and  will  recognize  his  signature,  though 
Us  first  name  be  denoted  only  by  initials. 
Ihey  wiU  presume  that  he'  did  every  thing 
which  he  was  bound  to  return  specifically  as 
done.  Supreme  Cty  1841,  Williams  e.  £1- 
bridge,  1  Em,  249. 

6.  JRetum, 

132.  Three  montha,  a  sufficient  time  for 
retondng  a  commission  arrived  in  London. 
Ooles  •.  Thomson,  1  Oai.,  517. 

133w  TkanmilttUig  hy  attorney.  As  there 
is  no  direction  in  the  statute  as  to  how  the 
eGDunission  is  conveyed  to  the  derk  from  the 
post-office,  it  may  be  in  any  way,  even  by  the 
attorney  of  a  party,  so  that  it  is  faithfblly  de- 
livered. Supreme  Ct.,  1826,  Homer  o.  Martin, 
6  0(m^  156. 

IM.  FDing.  U/ider  1  Rev.  L.  of  1818,  re- 
qnixing  the  depositions  to  be  returned,  sealed, 
to  the  Judge,  and  with  his  certificate  to  be 
filed,  they  cannot  be  read  unless  they  have 
aotoally  been  filled.  Supreme  Ot.,  1828,  Jack- 
eon  «.  Hobby,  20  Johns,,  867. 


135.  Mode  of  retnmhag  and  filing  pre- 
scribed.   2  i2w.  .aedrf.,  894,  SS  16-22. 

136.  BffaU.  Under  2  Bev.  Stat,  894,  §  15, 
a  return  by  mail  is  allowable  only  where  the 
officer  who  setties  the  interrogatories,  directs 
the  return  to  be  in  that  mode.  Supreme  Ot., 
1889,  Richardson  e.  Gere,  21  Wend.,  156. 

137.  A  direction  indorsed  upon  a  commis- 
sion, that  the  commission,  when  executed,  is 
to  be  deposited  in  the  post-office,  directed,  &c., 
and  a  certificate  thereof  indorsed  on  the  wrap- 
per by  the  commissioner8,^<loe8  not  require 
a  certificate  that  it  was  deposited  in  the  post- 
office.  Ot,  of  Appeals,  1854,  Brumskill  «. 
James,  11  ^.  F.  (1  Kern.),  294. 

138.  Though  the  envelope  do  not  show  that 
it  was  deposited,  or  returned  by  mail,  this 
may  be  presumed.  Supreme  Ct,  1857,  Hall 
e.  Barton,  25  Boirb.,  274. 

139.  That  due  receipt,  opening,  and  filing, 
by  the  clerk,  may  be  presumed.  Whitney  e. 
Wynooop,  4  AhhoM  2V.,  870;  and  see  Hall 
«.  Barton,  25  Barh.,  274. 

140.  fi^aeoial  agent.  Where  a  oommission 
to  examine  witnesses  abroad  is  returned  by  an 
agent,  his  affidavit,  as  prescribed  by  statute, 
that  he  received  it  from  the  hands  of  the  com- 
missioners, and  that  it  has  not  been  opened  or 
altered  since  he  received  it,  is  indispensable,  un- 
less waived  by  consent  Supreme  Ot,,  Circuit, 
1854,  Dwindle  e.  Howland,  1  AhhoM  Pr.,  87. 

141.  A  commission  returned  by  express,  and 
unaccompanied  by  such  affidavit,  was  excluded 
at  circuit,  although  so  returned  pursuant  to 
the  order  awarding  the  commission.*    lb. 

142.  eWpulatlon.  The  particular  form  of 
the  direction  is  not  essential  to  be  pursued, 
where  the  return  is  directed,  not  by  a  Judge's 
order,  but  by  stipulation.  Supreme  Ot.,  1841, 
Williams  e.  Eldridge,  1  ffUl,  249. 

143.  Change  of  {dace  of  trial.  Where  the 
place  of  trial  of  an  action  was  changed,  and  a 
commission  was  afterwards  issued  and  was 
directed  to  be  returned  to  the  clerk  of  the 
county  ori^nally  named  in  the  complaint  as 
the  place  of  trial,  instead  of  to  the  clerk  of  the 
county  afterwards  selected, — Betd,  that  as  it 
did  not  appear  but  that  the  place  of  trial  was 
changed  merely  for  the  convenience  of  wit- 
nesses, the  direction  was  proper.  Supreme 
Ot.,  1857,  Whitney  e.  Wynooop,  4  Ahbotti*  Br., 
870. 


*  Commented  on  in  Creamer  e.  Jeokion,  4  JXbeUf 
iV.,  418. 
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7.  The  Dqkmtian  a$  Bnd&nee. 

144.  InwhatoMMftdmlMible.  2Se9.SUiL, 
396,  S  28. 

140.  AbMnoe  of  wtbieM.  Tha\  the  testi- 
mony takeD  abroad  under  a  commissioa  may 
be  read  by  the  party  who  sued  it  oat,  though 
the  witness  is  present,  bat  the  other  party 
may  oall  him.    Pheniz  e.  Baldwin,  14  Wend,^ 

•a. 

146.  Upon  the  trial  the  judge  should  not  go 
behind  the  emnmiseion,  and  require  proof  that 
it  was  regukriy  issued.  And  in  the  absenoe 
of  proof  of  fraud  or  surprise,  the  oommission, 
indorsement,  and  aocompanyihg  papers  pro- 
duced with  them,  are  to  be  presumed  regular 
and  properly  oomMoted.  £kiprmhe  Ot^  1840, 
Halleran  v.  Field,  d6  Wend.^  86. 

147.  Omiasion  to  pat  ^«a««l  intenrogn- 
tocy.  Where  the  deposition  returned  on  a 
oomnission,  oootaiDs  no  answer  to  the  con- 
eludiug  cross-interrogatory,  as  to  whether  he 
knew  any  other  matter  whioh  m^t  benefit 
deftndant, — Held^  that  it  ooidd  not  be  sup- 
pressed at  the  trial  on  the  objection  of  the 
defendant,  as  it  appeared  that  both  parties 
were  present  by  counsel.  In  suoh  case  the 
interrogatory  may  be  deemed  waited.  Ok  of 
Brrarty  1640,.  Brown  e.  Kimball,  B6  TFmd, 
M9 ;  approTing  as  to  this  point,  8.  0.,  below, 
Stt6  nom.  Kimball  e.  Davis,  19  Id.^  487. 

14a  ZiMdlng  qg—ttons.  Where  the  in- 
terrogatories were  administered  under  stipu- 
lation ^^  saving  all  legal  exceptions,*' answers 
to  leading  questions  must  be  excluded  oo  ob- 
jection. Supreme  Ot.^  1841,  Williams  «.  £1- 
dridge,  1  EOl,  249. 

149.  The  party  may,  on  the  trial,  object 
that  an  interrogatory  is  leading;  for  the  offi- 
cer settling  the  interrogatories  has  no  right  to 
reject  one  for  being  leading.  If  the  direct 
interrogatory  and  the  answer  to  it  are  ex- 
cluded on  the  trial,  a  cross-interrogatory  and 
answer,  dependent  on  them,  fall  also.  Su- 
preme Ot,^  1849,  Fleming  e.  Hollenback,  7 
Barb,,  271. 

150.  As  to  the  effect  of  leading  questions 
in  the  interrogatories  upon  the  admissibility 
of  the  deposition,  compare  WiUiams  e.  £1- 
dridge,  1  EiU,  249;  Oope  e.  Sibley,  12  Barb,, 
621 ;  Hall  e.  Barton,  25  Id.,  274. 

151.  Refusal  to  anawer.  If  the  witness 
has  refused  to  answer  a  proper  and  material 
cross-interrogatory,  the  whole  deposition  may 


be  rejected.  [25  Wend.,  651.]  Sitprwme  Qt^ 
1842,  Smith  e.  Giiffith,  8  HiO,  888. 

152.  Iiiooiiiidete  answer.  A  depoeoition 
tften  upon  commission  being  offered  in  evi- 
dence by  the  plaintifl^  the  defendants  objected 
on  the  ground  that  two  of  the  crofls-intarrog- 
atones,  the  first  and  the  ninth,  were  unan- 
swered in  part.  After  the  deposition  had  been 
received  and  read,  the  same  objection  was 
renewed.  That  which  was  called  tba  first 
cross-intsrrogatory  embraced  ninetean  q«es- 
tions ;  and  the  ninth,  five  queatieBs.  Wiiieh 
of  these  numerous  questions  the  witness  had 
failed  to  answer  was  not  pointed  out;  but  the 
court  was  left  to  ascertain  from  an  eoauniDa- 
tion  of  the  interrogatories,  and  indeed  from 
the  entire  deposition,  whetiier  like  witness  had 
fiuled  to  tell  the  whole  truth.  In  what  rsqioet 
the  interrogatories  w«re  UMUSwered  was  not 
apeoifioally  stated  by  the  obfeoting  party. 

EM,  that  under  these  drcuiaataDoes  it 
would  have  been  an  unjustifisble  exeroiae  of 
discretion  to  have  suppressed  the  deposition. 
It  is  only  when  the  officer  nec^ects  to  put  the 
interrogatories  settled,  or  the  witneas  r^fau^ 
to  answer,  that  the  deposition  can  be  sup- 
pressed as  imperfectly  executed.  But  there 
is  no  rule  by  which,  when  a  party  unites  all 
sorts  of  questions  in  an  interrogatoiy,  and 
there  is  no  neglect  of  the  officer  to  put  them 
to  the  witness,  and  the  witness  does  not  re- 
fuse to  answer,  but  gives  what  he  and  the 
officer  deem  to  be  a  proper  and  suffident  an- 
swer, the  court  can  be  called  upon  on  the  trial 
to  determine  as  to  the  pertinency  of  a  part  or 
the  whole  of  the  interrogatory,  and  the  wllfal 
attempt  of  the  witness  to  evade  a  fhll  answer, 
and  as  these  questions  shall  be  found,  to  re- 
ceive or  suppress  the  deposition.  SitpHfiM 
Ot.,  1854,  Yalton  e.  National  Loan  Fund  Life 
Assurance  Society,*  22  Bivfb,,  9. 

158.  If  a  parQr  is  anzialaed  by  pertiaent 
answers  to  a  proper  interrogatory  in  a  depo- 
sition returned,  and  desires  to  contvovert  or 
explain  the  ftcts  stated,  his  remedy  is  by  an 
application  for  opportunity  to  do  ao,  and  not 
by  objection  to  the  admission  of  the  depod- 
tion.  Ot,  of  ApfeaU,  1854^  Oommercial  Bank 
of  Pennsylvania  «.  Union^Bank  of  N.  Y^  11 
N.  T.  (1  JTsm.),  208 ;  affirming  a  O.,  19 
Barb.,  891. 


*  Kevened  on  other  groandft,  but  approved  as  to 
this,  in  S.  C,  80  K,  F.  (6  SmUk),  8S. 
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IM,  0aa99indog  with  mUtttbm.  The  fact 
tbst  the  attorney  for  a  party  conversed  with 
iiie  witnesses  in  a  deposition,  and  at  their  re* 
qnest  wrote  down  ttft  litem  the  smbetaiioe  of 
the  IhetB  in  ailswer  to  the  interro^ratoiHee, 
goee  to  the  weight  of  the  testimony,  bat  is  no 
reason  fi^  snppresshag  the  deposition,  in  the 
absence  of  any  suggestion  of  positiTe  misstate- 
ment or  ooloritig.    lb. 

155.  dt^olatlon.  The  proyision  of  2  Rev. 
Stat,  895, 1  28,— reserving  objections  to  the 
competency  or  relevancy,— is  not  applicable 
where  the  parties  have  expressly  etipnlated 
and  agreed  on  the  ohjectlons  which  are  re- 
ser^  tikitty  by  implication,  waiving  every 
other.  Suprme  €*.,  1851,  lliorse  e.  Cfloyes,* 
11  HM.,  100. 

156b  Thns  where  the  interrogatories  were 
tetSed  by  atipnhition,  without  pnjndioe  to 
tB7  valid  oljjectioHS  to  the  competency  of  the 
witness,  and  to  the  admissibility  of  entries 
from  books,  and  to  the  materiality  of  two  of 
file  eroilB-iiiterrogatories;— :£M^  that  ifll  ob- 
jeetiona  of  form  to  the  interrogatories, — e,  g.^ 
that  theiy  were  leading, — were  waived.    Ib» 

157.  Where  the  interrogatories  were  settled 
by  stipulation,  that  ^  the  within  interrogato- 
ries and  croes-interrogatories  are  agreed  upon, 
sad  this  stipolation  shall  have  the  same  effect 
as  the  allowance  of  a  judge,  reserving  all  legal 
rights  {^—Meldj  that  the  ol^eotion  to  the  form 
of  the  interrogatories  was  wdved.  Effect 
ibonld  be  given  to  the  first  clause  of  the  stip- 
ulation, by  limiting  the  latter  clause  to  other 
objeetiona  than  those  of  form.  Supreme  Ot.^ 
1850,  Oope  e.  Sibley,  12  Barb^  621. 

158.  Inqpeaching.  The  rule  that  a  witness 
mostblmaelf  be  fint  interrogated  as  to  his  in- 
o<»si8tent  statements,  before  they  oan  be  given 
in  evidence  to  impeach  him,  applies  where 
the  testimony  has  been  taken  by  deposition 
before  the  trial;  The  deposition  cannot  be 
impeached  on  the  trial,  in  his  absence,  by 
proving  that,  subsequent  to  his  esamination, 
be  made  statements  inconsistent  with  his  tes- 
timony, or  said  that  what  he  had  sworn  to 
was  false.  Ot.  ef  Appetth,  1856,  Btaoy  e.  Gra- 
bwn,  14  N^.  T,  (4  Kem,\  482 ;  affirming  8. 0., 
8i>tt«-,  444. 

159.  Otjeotloni  to  parttoolar  parte  of  a* 
depodtion  are  no  ground  for  excluding  the 


*  BeverMd,  bat  if^  eeemi^  on  other  grounds.   SM. 
SoUif  Ko.  6, 18. 


whole;  the  parts  inadmissible  should  be  ex- 
cluded, bilt  tiie  rest,  although  littie  should  re- 
main which  could  affect  the  merits,  should  be 
admitted.  Ot,  of  Appeals^  1854,  Oommerdal 
Bank  of  Pennsylvania  o.  IJhion  Bank  of  N.  Y., 
11  IT.  T.  (1  Kern.),  203;  afflrmmg  8.  0.,  10 
Btrh.,  801. 

.160.  A  motion  to  sopiwreaa  a  depomtion 
for  a  reason  applying  only  to  a  part  of  the 
depootion,  is  too  broad.    lb, 

161.  The  absence  of  the  return  which  the 
statute  requires  the  oommissioiMirs  to  indorse 
upon  a  oommission  to  take  testimony  abroad^ 
though  it  might  be  a  good  reason  for  not  A- 
lowing  the  deposltidn  to  be  read  upon  the  tM^ 
is  nbt  ground  for  suppresshig  the  deposition 
upon  motion.  Supreme  Ot.^  1867,  Creamer  v. 
Jackson,  4  ui»5<?«tt' iV.,  418. 

16S.  In  the  K.  Y.  Superior  Court,  a  moti<ln 
for  the  snppreS8i<m  or  re-execution  of  a  com- 
mission on  the  ground  of  its  irregular  or  d^ 
fective  execution,  must  be  made  at  chambers. 
It  will  not  be  entertained  on  the  trial,  where 
the  commission  has  been  returned  and  opened 
in  such  season  that  its  contents  might  with 
reasonable  diligence  have  been  known  to  the 
parties  before  the  trial.  tJnion  Bank  of  Son- 
dusky  «.  Torrey,  2  AbboM  iV.,  271,  note. 

lY.  Dbposxtions  m  Chajtobey. 

163.  Who  may  ^ant  oommlflaton.  Al- 
though in  certain  oases  the  register  or  clerk 
may  issue  a  commission,  the  court  has  power 
to  do  BO  also.  Okaneerpy  1687,  Clarke,  ^mdx, 
6  Pi»iffe,  482. 

164.  The  master  in  chancery  cannot  grant 
a  certificate  for  a  general  oommission  to  ex* 
amine  witnesses  not  named,  except  with  the 
consent  of  all  the  parties  who  have  appeared. 
Ohaneery,  1848,  Renwick  e.  Benwiok,  10 
Paige,  420, 428. 

165.  Practice  in  issuing  commissions  in 
chancery  stated.    Jb, 

166.  Referanoe.  Aged  witeesses  residing 
in  a  distant  part  of  the  State  may  be  allowed 
to  be  examined  on  interrogatories,  before  a 
master,  in  the  county  where  they  reside,  under 
the  directions  of  the  master  beftyre  whom  a 
reference  is  pending,  and  their  examinations 
used  on  the  reference,  saving  all  Just  excep- 
tions. Ohaneerff,  1818,  Mason  e.  Roosevelt^ 
8  JohM.  Oh.^  027. 

167.  Wlien  to  be  oompletad.  Though  a 
deposition  completed  after  publication  passed^ 
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IB  irregnlar,  whether  it  shall  be  suppressed  is 
in  the  discretion  of  the  court,  and  nnder  special 
circumstances  and  where  the  witness  was 
cross-examined,  it  may  be  admitted.  [Dick, 
50 ;  1  P.  Wms.,  414.]  OJume&ry^  1817,  Under- 
bill V.  Van  Oortlandt,  2  Johna,  Cfh.^  889. 

168.  Interest.  The  deposition  of  a  wit- 
ness is  not  rendered  incompetent  by  subse- 
quently acquiring  an  interest  [2  A^.,  615.] 
A.  V.  Chan.  Ct.,  1839,  Hitchcock  «.  Skinner, 
Hoffm,^  21.^ 

169.  CmwH^TTninliinHon  That  the  party 
examining  a  witness  is  bound  to  keep  him  be* 
fore  the  examiner  a  sufficient  length  of  time 
to  enable  the  other  party  to  complete  his  cross- 
examination.  Trustees  of  Watertown  o.  Oow- 
en,  5  Faig^  510. 

170.  Prepared  depoaitioiL  A  witness 
should 'not  go  before  the  examiner  with  a 
prepared  deposition.  He  should  go  untaught, 
imd  without  instruction.  [4  Inst.,  279.]  OJum- 
e«ry^  1817,  Underbill  o.  Van  Oortlandt,  2 
Johfu.  Gh^  889. 

171.  Iffianomer.  If  the  Ohristian  name  of 
a  witness  be  mistaken  in  the  commission,  his 
examination  under  it  cannot  be  read,  except 
by  consent.  But  if  consent  be  withheld,  the 
party  may  have  a  new  commission,  directed 
to  the  same  commissioners,  or  any  of  them ; 
and,  when  necessary,  an  order  staying  pro- 
ceedings. Ohaneery^  1841,  Brown  v,  South- 
wortii,  9  Faige,  851. 

172.  Several  errors  in  the  description  of 
witnesses, — Seldy  immaterial,  in  the  absence  of 
surprise.  Blackett «.  Laimbeer,  1  8an4f»  Oh^ 
366. 

17a  IndoxMiiient  The  irregularity  of  the 
names  of  all  the  commissioners  being  indorsed 
by  one  of  them  upon  the  enrelope,  instead  of 
being  signed  tiiereon  by  each,  severally,  will 
not  be  an  available  objection  to  the  admission 
of  the  depositions,  where  there  is  no  doubt  of 
their  genuineness,  and  that  they  have  not  been 
altered  since  they  were  taken  and  certified  by 
the  commissioners.  [1  Dick.,  99 ;  2  Fowl.  Ex. 
Pr.,  80.]  Ohane&ry,  1841,  Brown  v.  South- 
worth,  9  Faige^  851. 

174.  RetorzL  In  the  case  of  a  commission 
issued  from  chancery,  the  commissioners  may 
return  the  commission  by  mail,  directing  it  to 
the  proper  officer  of  the  court  with  whom  the 
depositions  are  to  be  filed,  unless  there  is  a 
special  order  of  the  court  to  the  contrary. 
lb. 


175.  Amending  depoeitlomk  After  pub- 
lication passed,  and  the  cause  set  down  for 
hearing,  the  deposition  of  a  witness  was  allow- 
ed to  be  amended,  on  his  examination  by  the 
court,  he  being  aged  and  very  deaf.  Chancery ^ 
1815,  Denton  v.  Jackson,  1  Johns,  Oh^  626. 

176.  Re-examination  may  be  ordered,  on 
the  ground  that  the  testimony  was  not  truly 
taken  down,  where  there  is  no  suggestion  of 
tampering  with  the  witness.  [2  P.  Wms., 
646;  Dick.,  858.]  Chane&ry^  1815,  Trostees 
of  Kingston  v,  Tappen,  1  Johns.  (7A.,  868. 

177.  De  bene  eoaa  On  sufficient  oause, 
shown  by  affidavit,  the  court  may  grant  an 
application  to  examine  a  witness  de  bene  «M0, 
before  issue.  [1  Dick.,  2 ;  Oarey,  48;  18  Yes., 
56.]  Chancery^  1816,  Fort  «.  Bagusin,  2 
Johns.  Cfh.,  146. 

178.  An  ec>parte  motion  for  examination  of 
a  witness,  de  bene  esse^ — granted.  Bookwell 
V.  Folsom,  4  Johns.  Oh.^  166. 

Y.  Depobitionb  to  bb  used  m  othxb 
States. 

179.  Party.  The  statute  (1  JSev.  L.  tf/1818, 
49),  authorizing  mag^trates  to  take  depositions 
in  suits  in  other  States,  and  empowering  them 
to  compel  witnesses  to  testify,  does  not  author- 
ize them  to  compel  a  party  to  testify ;  and  a 
party  in  interest,  though  he  be  not  a  party  on 
the  record,  is  a  party  within  this  rule.  ^- 
preme  €t.^  1828,  Peoples.  Irving,  1  Wend.^  20. 

180.  Cases  and  mode  in  which  parties  to 
suits,  in  other  States,  may  take  depositions  here. 
2  Reo.  Stat,y  897,  §§  29-82 :  Lam  <f  1881,  887,  ch. 
191. 

YX  PEBPsriTATiNa  Tebtdcont. 

181.  Prooeedinga  to  perpetuate  testimony 
for  a  suit  pending  or  about  to  be  commenoed, 
prescribed.    2  Beo.  8tat.,Z^%. 

182.  Privilege  of  witness.  Under  the  act  to 
perpetuate  testimony  (1  Beo,  L.  ^1818,  454), 
a  witness  may  be  compelled  to  give  evidence, 
only  in  the  same  cases,  and  to  the  same  ex- 
tent, as  he  might  on  the  trial  of  the  oause. 
Chancery^  1829,  Matter  of  Eip,  1  Faige,  601. 

183.  DlacretioiL  That  the  officer  may  ex- 
ercise a  discretion  as  to  the  propriety  of  com- 
pelling an  answer  to  a  question.  lb.;  ap- 
proved, Paton  V.  Westervelt,  5  Emo.  Fr.^  899. 

184.  Disafaflity  of  witness.  Under  the  act 
to  perpetuate  testimony,  ^.  (1  Beo,  L.  ofl^lZ^ 
455),  witnesses  in  health  as  well  as  those  that 
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are  infirm,  may  be  examined,  but,  on  the  trial, 

the  disability  of  the  witness  to  attend  must  be 

shown,  or  the  deposition  cannot  be  read.    8y^ 

.  ^OM  Ct^  1829,  Jackson  «.  Perkins,  2  Wend.^ 

185.  Proof  that  the  deponent,  being  74 
jean  old,  conid  not,  in  the  opinion  of  the  wit- 
ness, from  his  knowledge  of  her  age  and  infir- 
mities, take  the  jonmey  to  conrt  withont  se- 
rioQs  hazard  to  her  health,  is  sufficient    Ib\ 

186i  The  oxftmlnatlon  of  a  party  as  a 
vitness,  or  the  production  of  his  books,  can- 
not be  compelled  in  a  proceeding  nnder  the 
Bevised  Statutes  to  perpetuate  testimony.  N, 
Z  Superior  Ct,^  1858,  Keeler  o.  Dusenbury, 
1  jPuer,  660 ;  S.  0.  11  K  T.  Leg.  OU., 
M7. 

187.  On  application  for  the  examination 
of  witnesses  under  2  Bey.  Stat.,  898,  art.  6, 
vhioh  treats  of  proceedings  to  perpetuate  tes- 
timony,— the  papers  must  show  that  the  ob- 
ject is,  in  good  faith,  to  perpetuate  the  testi- 
mony of  the  witnesses.  If  ^e  cause  is  ready 
for  trial,  the  application  may  be  denied.  Sti^ 
pmmr  Ct.^  Ohambere^  1860,  Paton  v.  Wester- 
velt,  5  Eow.  iV.,  899. 

188b  Tcrwm  of  judge.  Under  the  proYi- 
Bons  of  2  Bev.  Stat,  898,  entitled,  "Of  Pro- 
ceedings to  Perpetuate  Testimony,"  a  judge  of 
the  Supreme  Oourt  may  order  a  deposition  to 
be  tsken  before  the  county  judge  of  Erie 
county,  to  be  used  in  an  action  pending  in  the 
N.  T.  Superior  Court,  the  witness  to  be  ex- 
amined then  residing  in  Erie  county.  Such 
conntj  judge  might  have  made  the  order,  on 
an  application  to  him  therefor.  2f,  T,  Svpe- 
rwr  Ot.,  1857,  Sheldon  «.  Wood,  2  Boew.^  267. 

YIL  In  Cruonal  Casbs. 

189.  At  common  law^  there  is  no  author- 
ity for  taking  depositions  in  criminal  cases, 
ont  of  court,  without  the  consent  of  the  de- 
fendant Supreme  Ot^  1842,  People  «.  Bes- 
teII,8^iZ2,289. 

190.  Cautioning.  A  deposition  is  not  to 
be  exdnded  because  it  does  not  appear  that 
the  magistrate  cautioned  the  prisoner  that  it 
onght  to  be  free,  or  that  it  would  be  read 
agunst  him.  Gen.  8eu,^  1828,  People  «.  Maz- 
▼eD,  1  Whe€L  Cr.,  168. 

19L  Form.  The  confession  of  a  prisoner, 
on  examination,  ought  to  appear  in  his  own 
▼ords;  but  if  the  examination  is  in  the  form 
ef  question  and  answer,  it  is  not  a  ground 


why  it  should  not  be  read  on  the  trial.     OenK 
Seu.^  1822,  Peoples.  Smith,  1  Wheel  Or.^  H. 

192.  The  deposition  is  not  to  be  excluded 
because  matter  not  properly  evidence  is  em- 
braced in  it, — e.  ^.,  tiie  admission  of  the  pris- 
oner that  he  had  formerly  been  oonvioted  of 
larceny.    lb, 

193.  The  defendant  must  be  present  at 
the  examination  of  the  witnesses  against  him, 
and  have  an  opportunity  to  cross-examine; 
and  if  that  right  is  not  enjoyed^  the  deposition 
cannot  be  read  in  evidence  against  him  on  the 
trial.  [2  Bev.  Stat.,  706,  S§  2-18.}  Supreme 
Ot.,  1842,  People  «.  Bestell,  8  EUl,  289. 

194.  The  practice,  on  taking  such  deposi- 
tions, pointed  out    Ih. 

195.  Conspizaoy.  That  on  trial  of  an  in- 
dictment for  a  conspiracy,  the  separate  ex- 
amination of  one  prisoner  implicating  others 
cannot  be  read.  People  o.  Bleeker,  2  Wheel, 
dr.,  256. 

196.  Admisaifaflity.  Depositions  taken  by 
the  committing  magistrate,  pursuant  to  2  Bev. 
Stat,  708,  §§  18-27,  may,  when  the  witness  is 
dead,  and  in  some  other  cases,  be  read  in  evi- 
dence on  the  trial.  They  are  admitted  on  the 
ground  that  they  were  taken  in  a  judicial  pro- 
ceeding, when  defendant  was  present  and  had 
the  right  of  cross-examination.  Supreme  Ot.^ 
1842,  People  «.  Bestell,  8  Hill,  289. 

197.  Confeaaiona.  That  examinations  of 
prisoners  before  a  magistrate  stand  on  the 
same  footing  as  their  declarations,  reduced  to 
writing,  before  any  individual  would.  Bobe- 
taille's  Case,  5  City  K  Bee,,  171. 

198.  Reaaona  fbr  ezolodlnc^  If  the  dep- 
osition  be  prepared  and  subsequently  sworn 
to,  or  if  defendant  has  not  reasonable  time  to 
procure  counsel,  or  if  the  magistrate  does  not 
take  down  answers  to  pertinent  inquiries  of 
the  prisoner,  and  under  oath, — the  deposition 
cannot  be  read.  A  subsequent  offer  to  exam- 
ine the  witness  in  the  presence  of  defendant 
and  her  counsel,  will  not  cure  its  defects.  Su- 
preme  Gt,  1842,  People  «.  Bestell,  8  mU,  289. 

199.  Alteration.  If  the  deposition  has 
been  altered,  though  by  order  of  court,  so  as 
to  purport  to  have  been  taken  before  the 
court,  it  cannot  be  read;  and  evidence  to 
prove  that  it  was  taken  before  the  magistrate 
is  inadmissible.    lb. 

200.  Refusal  to  anawer.  Though  the  ex- 
amination shows  a  mere  refusal  of  the  prisoner 
to  answer,  it  is  admissible.    The  proceedings 
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before  the  magistrate  are  always  legal  evl- 
denoe  of  what  aotoally  took  place  on  sndi 
ezaxmnation.  The  aocosed  is  not  boand  to 
make  any  answer;  bat  if  he  refuses  to  gtve 
any  account  of  himself  or  of  the  transaction, 
the  court  and  jury  hare  a  right  to  know  that 
fact.  Such  a  refusal  alone  cannot  be  sufficient 
to  convict  any  person  of  a  crime ;  but  if  there 
are  strong  circumstances  against  a  prisoner, 
and  he  has  refused  to  improve  this  opportu- 
nity which  the  law  gives  him  to  explain  those 
circumstances,  he  cannot  complain  if  the  Jury 
presume  that  they  could  not  be  explained  con- 
sistency with  his  innocence.  Oyw  <B  21, 1898, 
People  «.  Banker,  2  Park.  Or.^  26. 

201.  CoDBent  to  admit  depoBitioiL  Where 
no  proper  foundation  for  admitting  the  depo- 
sition is  laid,  and  it  is  admitted  in  pursuance 
of  a  deliberate  stipulation  of  the  defendant, 
defendant  cannot  afterwards  object  Supreme 
Cft,,  1848,  Bebee  v.  People,  5  EUly  82. 

202.  Mbdeof  taldngand  effect  of  examina- 
tions of  prisoners  and  witnesses.  8  Seo.  SkU„  6 
ed.,  996-999.  ' 

203.  Coroner's  ftxamlnatlon.  Though  the 
law  presumes  that  the  coroner  reduced  the 
testimony  of  the  witnesses  to  writing,  as  re- 
quired by  statute  (2  Bev.  Stat,  2  ed.,  622,  §  8), 
yet  such  written  testimony  must  be  officially 
returned  with  the  coroner's  certificate  that  the 
witnesses  were  in  fact  sworn,  and  that  the 
statement  of  the  testimony  is  correct.  Su^ 
prems  Ot.,  1889,  People  «.  White,*  22  W&nd,. 
167. 

204.  Tha  fixaininntlon  of  a  witaeas  is  to 
be  taken,  certified,  and  returned,  in  the  same 
manner  as  examinations  of  prisoners  (2  JSev. 
Stat,  T08,  §  16),  and  must  be  proved  in  the 
same  manner  aJso;  and  to  entitle  the  exam- 
inations of  witnesses  to  be  read  as  evidence, 
it  must  be  proved  that  they  are  the  same  as 
those  sworn  before  the  magistrate.  [1  OMt. 
Or.  L.,  81 ;  1  Hale,  806;  2  Id.,  62,  284;  Kel., 
66 ;  Archb.,  66,  78.]  Supreme  Ot,  1882,  Bel- 
linger V.  People,  8  Wend.,  696. 

205.  A  debtor's  voliintaxy  i*-»^*wfnntton| 
under  section  8  of  the  act  "to  abolish  impris- 
onment and  to  punish  fraudulent  debtors,"  is 
not  admissible  in  evidence  against  him  on  an 
indictment  under  the  act  Supreme  Ot,  1887, 
People  «.  Underwood,  16  Wend.,  646. 


As  to  depositions  made  by  AUeaa  to  euable 
them  to  h<^d  real  property,  see  Auxn,  27-88. 

As  to  questions  turning  on  the  general  prin- 
ciples of  the  law  of  Bvldenoer  see  EviDura. 


DEPUTY. 

Appointment  of,  when  not  otherwise  pro- 
vided, to  be  by  superior  officer  or  board.  1  Sa. 
StaL,m,%5. 

Consult,  also,  Offiokb;  and  as  to  the  depu- 
ties of  particular  ofikera,  see  the  respeetire 
titles  of  the  principal  officers. 


DSBCBNT. 

[Under  tliiB  tide  are  ooUecfced  the  cshb  on  the  right  ef 
Boeoeflirion  to  real  proper^.  ineladin|r  those  whioh  dodve 
what  property  te  deeoendible.  The  generml  lair  of  the  set- 
Uement  of  the  eetatai  of  deeedenta,  wlU  be  Iboad  wider 
BziooTOBa  Airo  AsMXKxaxBATORSi  end  Wau;  while  nut- 
ters relating  to  the  capacitj  of  partioolar  paztles,  or  the 
eflbel  of  pertioalar  relations,— eneh  as  hnband  and  wlb, 
partners,  &e^— ere  farther  Ulnstrated  under  their  appropri- 
ate titles  elsewhere.]  ^*^  ^ 

I.  What  pbopbsty  dbsobnds. 
II.  Who  mat  taxb  bt  dbboxnt. 

m.   ObDBB  of  DB80XBT. 

lY.  Dbsobnt,  how  affbotxd  by  Ajjoamn  or 
anobbtob. 


♦  Bevecsed,  on  other  grounds,  ft.  C,  84  Wmd., 

no.  ' 


I.  What  Pbopkbtt  DjBGBHDflL 

1.  SeiziiL  Under  section  8  of  the  act  of 
1786  (8  £ev.  Stat,  1  ed.,  app.  48),^providiiig 
canons  of  descent  in  cases  where  ^'any  person 
shall  die  seized  of  any  lands,  tenements,  or 
hereditaments,"— one  who  has  a  vested  re* 
mainder  in  fee  simple,  expectant  on  the  deter- 
mination of  a  present  freehold  estate,  has  such 
a  seizin  at  law,  where  the  estate  ie  acquired 
by  purchase,  as  will  constitute  him  a  ePirpt  or 
stock  of  descent.  Ot.  o/AppeaU,  1848,  Wen- 
dell f>.  Orandall,  1  JT.  Y.  (1  Ckmit.%  491;  af- 
firming Yanderheyden  v.  Orandall,  2  2^  9, 
where  previous  cases  are  collected. 

2.  Desoent  snspended  by  dower  or  our- 
tesy*  At  common  law,  during  the  contin- 
uance of  an  estate,  of  dower,  or  by  the  curtesj, 
descent  isauspended,  and  the  heir  is  not  seised, 
so  as  to  form  a  new  stock  of  descent,  or  to 
constitute  hpoeeeeno/ratrie.  Upon  the  death 
of  such  heir,  the  inheritanoe  relates  back  to  the 
person  last  seized  in  fee,  and  when  such  person 
died  before  the  Statute  of  Descents  was  passed, 
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the  h€ir  at  oobdoiod  law  iDh^ts.    Stvprmns 
€t^  1808,  Jackson  9.  Hendrioka,  8  Johns,  Gom.^ 

3.  Where  saoh  person  died  after  tlie  Statute 
of  Desoenta,  the  mheritanoe  Tests  in  the  one, 
who,  aooording  to  its  provisions,  was  heir  of 
tbe  person  last  seized  in  fee.  Supreme  Ot.^ 
1810,  Bates  «.  Shr»der,  18  Johw.^  260. 

4.  —  anspanded  by  defviae  of  Ufa-eatate. 
The  eziateDoe  of  a  life-estate  created  by  de- 
rise,  as  well  as  that  of  an  estate  in  dower  or 
by  Uie  eortesj,  8n^;>end8  the  descent ;  and  the 
beir  who  diea  pending  such  life-estate  is  not  a 
new  stock  of  descent.  [8  Johns.  Oae.,  214;  18 
Id.,  200.]  Supreme  Oty  1819,  Jackson  v. 
BSton,  16  Johns,,  96. 

Otherwise,  it  Beeme,  where  there  is  a  devise 
of  the  remainder  after  the  life^estate.  In  snch 
case,  the  hears  of  the  remainder-man  wonld 
t^e.    People  «.  Conklin,  2  SUl^  67. 

5L  The  seizin  of  the  heir  is  defeated  ab  initio, 
tnd  he  is  not  afterwards  considered  as  ever 
haTing  been  seized.  [Omise  Dig.  tit.  Dower, 
ch.  8, }  1.]  Ot,  of  Appeals,  1849,  Lawrence  «. 
Mmer,  2  K.  T.  (2  Cbmst),  246 ;  1851, 6  -Y.  F. 
(1 8dd.),  894. 

5.  Nevertlieleaa  tbe  belr  may  aliene. 
Though  the  heir  in  snch  cases  was  not  seized, 
and  was,  therefore,  not  a  stock  of  descent,  he 
ksB  s  vested  revernon  in  the  land  itself,  which 
he  may  convey  absolntely.  [litt.  Ten.,  §§  447, 
448;  Ck>.  Litt,  266  b.,  68  b. ;  Shep.  Tonchst, 
Sa,  288.]  IT,  Y.  Superior  Ot.,  1849,  Fowler 
«.  GriffiD,  8  Sandf.,  88!$. 

7.  boocporeal  heredltaxnentB,  as  well  as 
ootporeal,  descend  by  the  Btatnte  of  Descents, 
ix>  all  the  children,  &c.,  of  the  intestate,  in  the 
same  manner  as  lands  and  tenements;  and 
this  is  so  in  the  case  of  a  ri^t  of  common, 
winch  vesta  in  all  of  several  heirs,  instead  of 
in  one  only,  as  at  common  law.  Supreme  Ot, 
1819,  Leyman  v.  Abeel,  16  Johns.,  80. 

Sw  Rent  aocraing  after  the  death  of  a  dece- 
dent seized  in  fee,  goes  to  the  heir.  [Oro.  Oar., 
807;  ToB.,  186.]  Supreme  Ot,  1826,  Wright 
«.  Williams,  6  Cow.,  501. 

9.  An  annnal  rent  reserved  by  deed  with 
cUnse  of  distress,  npon  a  grant  in  fee,  is  a  valid 
charge,  notwithstanding  there  is  no  reversion 
in  the  person  ^titled  to  it.  Such  rent,  though 
not  strictly  an  estate  in  the  land,  is  an  here- 
ditament, desoen^ible  to  the  heirs  of  those  in 
whose  favor  they  are  granted.  Ct,  of  Appeals, 
1869,  Van  Rensselaer  «.  Hays,  19  K  F.  (6 


Smith),  68;  affirming  8.  0.,  27  B€»rh,,  104; 
Supreme  Ot,  1868,  Hnnter  v.  Hnnter,  17  Barb,, 
26;  and  see  Van  Rensselaer  o.  Platner,  2 
Johns.  Cos.,  17. 

10.  Real  eatate.  The  real  estate  of  every 
person  who  dutU  die  wiihoat  devising  the  same ; 
. .  .  indudiag  every  estate,  interest,  and  right, 
legal  and  equitable,  in  lands,  tenements,  and 
hereditaments,  except  such  as  are  determined  or 
eztinguisl^ed  by  the  death  of  an  Intestate,  seized 
or  possessed  thereof,  or  in  any  manner  entitled 
thereto,  and  except  leases  for  years,  and  estates 
for  the  life  of  another  person— descend.  1  Reo. 
fifarf.,  761,  S«  1,27. 

11.  Property  of  an  InaanepBiBOD  descends 
as  if  he  were  of  sound  mind.   2  &o.  5to^  56,  %  25. 

12.  Landa  conveyed  aa  aeonrity,  &c.,  for 
money  loat  at  play,  pass  immediately  to  the 
heir  apparent  of  the  giantor.  1  Beif.  Stat.,  668, 
817. 

18.  Graaa  and  fitdts  growing  npon  lands 
belonging  to  an  intestate  at  the  time  of  his 
decease,  are  not  assets  belonging  to  the  admin- 
istrator [2  Rev.  Stat.,  82,  §  6,  snbd.  6],  bnt 
descend  with  the  land  to  the  heir.  [4  Bao. 
Abr.,  til^  Ex.  and  Ad.,  H.,  8.]  And  if  the 
widow  receives  the  same,  she  is  liable  to  the 
heir  for  their  full  value,  and  cannot  retain 
one- third  on  account  of  her  right  of  dower  in 
the  lands.  Ot  of  Appeals,  1862,  Eain  «.  Fish- 
er, 0  If.  y.  (2  Seld.),  697;  and  see  Bank  ot 
Lansingburgh  v.  Orary,  1  Barh.,  642 ;  Warren 
e.  Leland,  2  Id.,  018. 

14.  Bqoity  of  redemption  In  land.  That 
it  descends  to  the  heir.  Roosevelt  v.  Folton, 
7  Oow.,  71. 

15.  Lalld  the  primary  fond.  A  mortgage 
npon  the  inheritance  is  to  be  discharged  by 
the  heir,  and  not  from  the  personal  assets. 
[1  Rev.  Stat,  749,  f  4.]  Ohtmeeryy  1844, 
Johnson  «.  Corbett,  11  Paige,  266. 

And  this  provision  applies  as  well  to  cases 
of  abeolnte,  aa  of  partial,  intestacy,  {^aneery^ 
1848,  House  e.  House,  10  Paige,  168 ;  S.  0.,  2 
K  F.  Leg.  Obs.,  206. 

IS.  Chiipliia  moneys  arising  after  tbe  in- 
testate^s  deaths  on  the  sale  of  his  lands  under 
foreclosure  of  a  mortgage,  are  a  part  of  the  real 
estate,  and  go  to  the  heir,  not  to  the  adminis* 
trator.    Chancery,  1814,  Moses  9.  Murgatroyd, 

1  Johns.  Oh.,  119.    To  the  same  eifbot  [citing 

2  Sim.  diStu.,  828],  N.  T.  Superior  (H.,  1849, 
Oox  e.^Bumey,  2  Sanif.,  561. 

Otherwise,  where  the  surplus  arises  before 
the  inteslate's  death.  Ohanoerff,  1848,  Bogwt 
e.  Furman,  10  Paige,  496. 

17.  An  infant  being  owner  of  the  equi^  of 
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redemption  in  mortgaged  premises,  the  Bar- 
plofl,  remaining  after  .the  foreclosure,  was  in- 
yested,  by  the  Oourt  of  Ohanoery,  in  a  mort- 
gage, and  the  interest  applied  to  his  support ; 
and  he  died  daring  his  minority  ;-^ff«ldy  that 
the  mortgage  descended  to  his  heirs.  N,  F. 
Superior  CL,  1863,  Sweezy  v.  Thayer,  1  Duer^ 
286. 

18.  The  principles  of  equitable  conversion 
discassed.    Ib» 

19.  A  sale  of  an  infanf  a  real  propexty  on 
petition,  under  2  Rev.  Stat,  195,  §  180,  does 
not  change  the  proceeds  invested  by  the  oourt 
into  personalty,  but  the  ftmd  continues  realty, 
and,  upon  his  death,  passes  as  such,  unless 
the  infant,  after  attaining  migority,  evinces  an 
intention  to  change  its  character.  Supreme 
Ct.^  Sp,  71,  1849,  Foreman  «.  Foreman,  7 
Bcvrhy  215;  Supreme  (?i^.,  1858,  Shumway  «. 
Oooper,  16  /i.,  556.  To  the  same  effect,  A. 
F.  Ohm,  Ot,  1846,  Davison  «.  De  Freest,  8 
Sandf.  Ch,,  456. 

20.  Contraot  for  porohaae  of  land.  The 
equitable  interest  of  the  purchaser  under  an 
executory  contract  for  the  sale  of  land  is,  in 
equity,  real  estate,  and  descends  to  the  heirs, 
though  the  unpaid  purchase-money  is  to  be 
paid  out  of  the  personal  assets.  Ohaneeryy 
1822,  Champion  «.  Brown,  6  Johne,  €%,<,  898. 
To  the  same  effect  is  Livingston  o.  Newkirk, 
8  Id.y  812;  Johnson  «.  Oorbett,  11  Faige^  265. 

21.  A  contract  for  the  purchase  of  land 
goes  to  the  heirs,  and  not  to  the  administrator. 
Supreme  Cft,,  1851,  Griffith  v.  Beecher,  10 
Barh.y  482.  To  the  same  effect,  F.  Chan.  Ct.^ 
1884,  Cogswell  v.  Cogswell,  2  Edw,^  281. 

22.  Contract  for  aale  of  land.  An  ante- 
nuptial contract  provided  that  if  the  wife  died 
leaving  her  husband  surviving,  her  real  prop- 
erty should  be  sold,  and  the  money  paid  to 
him ; — Held^  that  her  heirs  took  the  legal  title 
in  trust  to  execute  the  contract.  Supreme  Ot^ 
Ohamhen,  1849,  De  Barante  v.  Gott,  6  Barb.^ 
492. 

'  23.  Under  contract  for  the  edle  of  lands 
unperformed  at  the  vendor's  death,  the  consid- 
eration becomes  {>ersonalty,  and  does  not  go 
to  the  heirs.  F.  Chan.  Ot.^  1886,  Matter  of 
Everit,  2  Edv,,  597. 

24.  Partneral^p  lands.  That  a  partner's 
interest  in  land  belonging  to  the  firm  does  not 
survive,  but  descends  to  tiie  heir.  Smith  «. 
Jackson,  2  ^to.,  28. 

25.  As  between  the  personal  representa- 


tives and  the  hars-at^law  of  a  deceased  part- 
ner, his  share  of  the  surplus  of  the  real  estate 
of  the  copartnership,  which  remains  after 
payment  of  the  copsjrtnership  debts,  and  ad- 
justing all  equitable  claims  of  the  partnership 
as  between  themselves,  is  considered,  in 
equity,  as  real  estate.  So  held^  on  a  review  of 
authorities.  Chancery,  1847,  Buohan  «.  Sum- 
ner, 2  AwJ.  Oh.,  165. 

26.  Ijanda  subject  to  resnlting  trust  If 
the  trustee  of  a  resulting  trust  dies,  the  legal 
estate  descends  to  his  heirs,  charged  with  tiie 
trust  Chancery,  1886,  Giddings  o.  Eastman, 
6  Faige,  561. 

27.  Land  conveyed  in  fee  by  tenant  for 
life.  Tenant  by  the  curtesy  having  conveyed 
the  fee,  with  warranty,  the  heurs  were  per- 
mitted, on  confirming  the  title,  to  come  in  as 
creditors  for  the  amount  of  the  purchase-mon- 
ey, with  interest  from  his  deatJi.  Ohemeerjf, 
1843,  House  «.  House,  10  Faige,  158. 

28.  Interest  of  cestui  qoe  tmst  A  pow- 
er was  created  by  statute,  to  sell  lands  granted 
to  the  trustee  by  the  State,  in  trust,  to  apply 
the  proceeds  to  the  support  of  A.  during  his 
life,  and  pay  the  surplus  to  his  heirs,  but  the 
power  was  not  executed  in  A/s  lifetime; — 
ffeld,  that  the  fee  vested  in  his  heirs  upon  his 
death.  The  trust  was  nominal,  and  was  ex- 
ecuted by  virtue  of  1  Bev.  Stat,  727,  §  47; 
and  as  the  surplus  was  to  go  to  the  heirs,  the 
estate,  not  having  been  sold,  must  take  the 
same  direction.  Supreme  Ct,,  1889,  Welch  e. 
Allen,  21  Wend,,  147. 

29.  Interest  of  distzibutee  under  ponret 
of  sale.  Though  a  power  to  sell  for  the  pur- 
pose of  distribution  be  an  entire  converaion, 
yet  if  one  of  the  distributees  dies  before  ac- 
tual conversion,  the  grantees  of  the  power  are 
trustees  for  his  heir,  not  his  personal  repre- 
sentatives. [4  Mad.,  484;  4  Hill,  498.]  N. 
T.  Surr.  Ct,,  1848,  Matter  of  Vandervoort,  7 
IT.  F.  Leg.  OU,,  25. 

30.  Remainder  in  fee^  undisposed  of  by 
wfU.  The  testator  devised  his  real  property 
to  trustees,  to  apply  the  income  to  the  support 
of  his  daughter,  and  in  case  she  should  die 
leaving  lawfal  issue,  to  divide  the  same  amon^ 
her  heirs.    She  died  leaving  no  issue. 

Held,  that  there  being  no  disposition  of  the 
estate  in  this  event,  and  the  testator's  inten- 
tion not  appearing  to  be  to  devise  the  fee  to 
her,  the  contingent  remainder  was  an  interest 
not  disposed  of  by  the  will,  and  vested  in  tha 
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heir  of  the  testator.  Chancery^  1840,  Wood 
«.  Keyes,  8  Paige^  865.  • 

31  And  this  would  be  so,  though  the  prop- 
erty hiid  been  converted  into  personalty  for 
the  purposes  of  the  will.    Ih, 

3&  Descent  not  affected  by  invalid  de- 
vise. Where  lands  sought  to  be  devised  are 
Dot  legally  disposed  of, — e,  ^.,  by  reason  of 
the  devise  contravening  the  Statute  of  Trusts, 
—the  inheritance  passes  to  the  heirs.  Ot.  <(f 
Errori^  1886,  Hawley  v.  James,  16  Wend,^  61 
(sod  see  8.  0.  below,  5  Faige^  818);  Van 
Yechten  «.  Van  Vetohen,  8  Paige,  104. 

33.  How  aifebted  by  mere  power  of  sale. 
Though  the  will  direct  the  executors  to  sell, 
the  land  descends  subject  to  the  execution  of 
the  power.  Ct  of  Brrora^  1804,  Bergen  «. 
Bennett,  1  Oai.  Ca$,^  1 ;  Chancery,  1884,  Vail 
f.  Vail,  4  Paige^  817;  Supreme  Ot.,  1851, 
Reed  «.  UnderhiU,  12  Barb.,  118 ;  and  see 
Domisdek  v.  Kiohael,  4  Stfndf.,  874. 

3C  nOW  idttuted  by  d#olae  in  tMat  wfui 
power.  Though  the  will  devise  the  land  to 
Ae  erecntor  in  trust,  to  sell,  the  land  descends 
sQlgeet  to  the  execution  of  the  power.  Su- 
prtfue  Ct,  1849,  Germond  «.  Jones,  2  SiU, 
669. 

35.  Where  power  of  sale  is  not  ezerciaed. 
Though  the  wf  11  empcrwers  the  executor  to  deU 
aH  the  real  estate  lor  the  payment  of  debts, 
and  Ae  support  of  the  family,  yet,  if  there  7s  no 
t^M  exercise  of  the  power,  the  fee  descends 
to  tiie  heirs.  CU  of  AppedU,  1850,  ARen  «. 
De  Witt,  8  IT.  F.  (8  Com$t,),  276. 

a&  WlMve  the  dbtsott  of  ttie  p»wef  AiL 
Where  the  objects  of  the  testator,  in  devising 
the  poT^er  of  sale,  have  been  defeated,  the 
power  is  to  be  deemed  as  gone,  and  the  land 
descends.  Ct,  of  Btton,  1824,  Sharpsteen  «. 
HHou,  8  Ow.,  661. 

d7.X7bdijqx)eedflini>litoofinboma  Where 
executors  are  merely  authorized  to  sell  land, 
and  directed  to  apply  the  rent  and  profits  to 
the  support  of  minors,  during  minority,  there 
is  a  resulting  trust  in  favor  of  the  heirs  of  the 
testator,  for  so  much  of  the  rents  and  profits 
as  are  not  wanted  for  that  purpose.  Ohaneery, 
1834,  Vail  t.  Vail,  4  Paige,  817. 

38l  ContretBlon.  As  to  when  the  heir  takes 
such  a  ftind  as  money,  and  when  as  land.  Bo- 
?ert  t.  Hertell,  4  HiU,  492. 

39.  Though  the  proceeds  of  real  estate,  di- 
rected by  the  testator  to  be  sold,  is  considered 
as  converted  into  personalty,  for  the  purposes 
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of  the  will,  if  any  estate  or  interest  in  such 
proceeds  is  not  legally  and  efTeotually  disposed 
of  by  the  will,  there  is  a  resulting  trust  in  re- 
spect to  it  to  the  heir.  [Oas.  Temp.  T.,  51 ;  8 
Dow,  209.]  Chancery,  1889,  Wood  «.  Gone,  7 
Paige,  471 ;  1840,  Wood  e.  Eeyes,  8  Paige,  865. 

40.  Dfainheriting.  It  is  not  enough,  to  pre- 
vent the  heir  or  distributee  from  taking  by 
operation  of  law,  that  the  testator  clearly  sog- 
nified  an  intent  that  he  shonld  not  inherit. 
The  testator  must  make  an  effectual  disposi- 
tion to  some  other  person.  [Oowp.,  657.] 
Chancery,  1848,  Haxtun  o.  Corse,  2  Barb.  Oh., 
506,  521.  To  tiie  same  effect.  Supreme  CU, 
1827  [citing  also,  2  Fonbl.,  51 ;  2  Ves.,  225-; 
8  Id.,  498],  is  Roosevelt «.  Fulton,  7  Own.,  -71. 

41.  V¥nat  le  sooh '  crtMOIual  ^UeiXMRiozL 
The  testator  gave  his  son  twenty  shillings,  and 
*^  utterly  precluded  him  from  having  or  claim- 
ing any  further  preitensions,"  dec.,  as  his  heir; 
and,  without  expressly  devising  tiie  land,  eq|- 
powered  the  executors  to  sell  for  the  purposes 
of  the  will ; — Heidi,  not  sufficient  to  cUsinherit 
the  heir,  for  there  was  no  sufficient  devise  to 
the  executors.  [1  Oai.  Oas.,  1,  15;  Pow.  on 
Dev.,  198;  8  Burr.,  1684;  Oowp.,  957;  Oro. 
Oar.,  882;  Oowp.,  ^61.]  Supreme  Ot,  1827, 
Jackson  c.  Schauber,*  7  Cow.,  187. 

42.  Ineffeotnal  devise  not  a  snfflolent  die- 
position.  Where  the  devise  is  void  by  reason 
of  the  want  of  capacity  in  the  devisee  to  take, 
at  the  time  of  the  execution  of  the  will,  and 
ever  dnce, — e.  g.^  a  corp<^ration  by  law  incapa- 
ble of  taking, — ^the  inheritance  descends  to  the 
heir,  notwithstanding  a  residuary  devise.  Ot. 
ofBrroTMy  1888,  Van  Kleeck  v.  Dutch  Ohurch, 
20  Wend.,  457;  affirming  8.  0.,  6  Paige,  600. 

43.  Unless  oontinijenoy  of  fiEdlnre  was 
foreseen.  But  the  property  will  pass  by  the 
residuary  devise,  where  the  contingency  ot 
the  failure  of  the  devise  can  be  deemed  to 
have  been  foreseen  by  the  testator.  Chancery, 
1848,  Oraig  v.  Oraig,  8  Barb.  Oh.,  76,  102. 

44.  UabiUty  to  sale  for  debts.  The  heir 
takes  subject  to  the  liability  of  a  sale  of  the 
real  property  under  the  statute,  to  pay  debts; 
and  a  conveyance  on  such  a  sale  divests  his 
title,  so  that  he  has  nothing  by  descent.  St/b- 
preme  Ot.,  1828,  Oovell  «.  Weston,  20  «/bAnt., 

*  The  judgment  in  this  ease  was  reversed  in  the 
Oonrt  of  EiTon,  and  thoagh  the  reversal  was  on 
another  groand,  this  qneation  was  disenssed  by 
several  members  of  the  ooart  in  their  opinions. 
See  Schauber  «.  Jackson,  2  Wmd.,  1. 
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414.  To  similar  effect,  Sp,  71, 1847,  Hyde  «. 
Tanner,  1  Barb.^  76. 

45.  RemodieA  that  daaoend  to  the  hair. 

Entry,  action,  or  other  remedy  for  breach  of 
covenant  in  lease.  1  Rat,  Stat.,  747,  §  28 ;  Law 
qf  1846,  ch.  274 ;  Action  for  waste,  2  Rev.  Stat., 
884,  §  4  ;  Bight  of  entry  not  impaired  by  descent- 
cast.    2  Meo.  Stat.,  296,  §  16 ;  OotkqtJPro.,  §  87. 


For  Other  oaaee  on  the  distinotion  between 
what  descends  and  what  is  distribnted  as  per- 
sonalty, see  DiBTBiBiTTioir. 

IL  Who  mat  takb  by  DESCs^rr. 

46.  Bvery  dtimen  of  the  United  States.  1 
Ba.  Stat.,  719,  §  8. 

47.  Aliens,  in  what  cases.  8  Bbp.  Stat.,  6  ed., 
6~8.    Consult,  also,  Auvi. 

48.  Bffairled  'vroman,  may  take,  except  from 
husband,  and  hold,  free  from  husband's  disposal 
or  debts.  Law  <f  1848,  807,  ch.  200,  §  8;  as 
amended,  Lawt  </  1849,  628,  ch.  876,  §  1 ;  and 
see  Lawt  qf  1860,  167,  oh.  90. 

49.  Indian  beln.  Under  a  patent  of  land 
to  an  Indian  and  his  heirs  forever,  the  Indian 
h&in  of  the  patentee,  whether  oitisena  or  not, 
may  take  by  descent  Ot,  of  Errwt^  1828, 
Goodell «.  Jackson,  20  /<?An«.,  698. 

60.  Hein  of  alave.  Under  the  act  of  1809 
(XoiM  O/1809,  oh.  44,  S  2;  2  2200.  Z.  0/I8I8, 
901),  lands  granted  by  the  State  to  a  slave,  and 
his  heirs,  pursuant  to  the  acts  directing  patents 
to  be  issued  for  nulitary  senrices,  the  children 
of  the  slave  are  entitled  to  take  as  his  heirs. 
[20  Johns.,  698.]  Supreme  Ct,^  1826,  Jackson 
«.  Lervey,  6  Oow,^  897. 

51.  Alien  bein  of  patentee.  80  under  a 
patent  to  an  alien  and  his  heirs,  alien  heirs  are 
entitled  to  take.  Supreme  Ot.^  1826,  Jackson 
e.  Ets,  6  Oow^  814. 

52.  Alien  lMiba,mideraot  of  1798.  Under 
the  act  of  1798, — providing  that  every  convey- 
ance thereafter  to  be  made  to  an  alien,  vested 
the  estate,  and  makhig  it  lawful  for  him  to 
hold  the  same,  and  to  his  heirs  and  assigns  for- 
ever,— the  land  acquired  the  quality  of  being 
inherited  by  aliens,  until  by  inheritance,  grant, 
or  devise,  it  should  come  to  a  citizen ;  and  the 
alien  heir  of  the  alien  grantee  could  inherit. 
[6  Oow.,  897;  Id.,  814;  20  Johns.,  707];  and 
if  otherwise,  the  act  of  1819  cured  the  defect 
Ot,  of  AppeaUy  1862,  Duke  of  Cumberland  v. 
Graves,  7  K  F.  (8  SeiUL.),  806 ;  affirming  8. 0., 
9.Bi»r6.,696. 

53.  Alien  paMfWI  by.  If  the  next  heir  of 
the  person  last  seized  be  an  alien,  the  land 


does  not  therefore  escheat,  but  goes  to  a  re- 
moter heir,  if  any  there  be,  who  is  capable  of 
taking.  [Go.  litt.,  8,  a ;  Hardw.  Law  of  Forf ^ 
72.]  Supreme  Ot,^  1810,  Jackson  «.  Jackson, 
7  Johna.^  214.  To  the  same  effect  is  Orser  v. 
Hoag,  8  Sill,  79. 

Otherwise,  it  smim,  in  case  the  remoter  heir 
can  only  deduce  descent  through  such  alien. 
McLean  «.  Swanton,  18  If.  Y.  (8  Eem.)^  686. 

54.  Slegitiniate  ohildren  may  inherit  fit>m 
the  mother  as  if  legitimate.  Lawi  qf  1866,  1046, 
ch.  647. 

55.  The  interest  of  a  legitimate  h^  or  dia- 
tribntee,  in  property  of  an  intestate  who  died 
before  ttna  act  took  effect,  is  not  affected  by 
this  provision.  If.  F.  Surr.  Gt.,  1856,  Ferrie 
0.  Public  Administrator,  8  Bro/df^  249. 

IIL  Obdeb  of  Descent. 

56w  Representation  under  etatnta  of  1786. 
A.  died  seized,  leaving  B.  and  0.,  children  of 
a  deceased  sister,  and  D.,  the  son  of  a  deceased 
brother,  his  heirs-at-law. 

EM,  that,  by  the  fifth  canon  of  the  third 
section  of  the  act  regulating  descents  (1  JZSm. 
L.  0/I8O2,  46),  B.,  0.,  and  D.,  must  take  peir 
stirpes,  and  not  per  capita.  Supreme  CL,  1810, 
Jackson  e.  Thurman,  6  Johns.,  822. 

57.  Limited  in  reepeot  to  odUaterala.  Un- 
der the  statute  of  1786  (1  Beo,  L.,  (/1818, 62), 
no  representation  was  allowed  among  ooUat* 
erals,  beyond  brothers*  and  sisters'  children. 
Ghaneery,  1884^  Hannan  «.  dsbom,  4  Paige, 
886. 

58.  The  order  of  descent,  in  various  cases, 
decbured.    1  iSw.  Aa^  761-766. 

Ab  to  life-estate  of  surviving  husband  or  wife, 
see,  also,  Laws  <f  1860,  167,  ch.  90,  §§  10, 11. 

59.  Repreaentation  nnder  Revtoed  Stat- 
ntea.  The  object  of  sections  8,  9,  and  10,  of 
1  Rev.  Stat.,  762,  was  to  place  the  law  of  de- 
scents, among  lineal  and  collateral  relatives, 
upon  the  same  footing,  in  this  respect  The 
cUss  of  nearest  relatives  of  the  decedent,  not 
only  take  equally,  where  they  are  his  only 
heirs-at-law,  but  all  the  original  memben  of 
that  class  take  equally,  by  themselves,  or  by 
their  representatives,  where  some  of  them 
have  died  leaving  issue,  in  the  same  manner 
as  if  they  had  survived  the  person  last  aeiaed, 
and  had  then  died  intestate.  Ohaneery,  1848, 
Pond  V.  Bergh,  10  Paige,  140. 

60.  Mother,  when  to  inherit  in  lea.  The 
only  daughter  died  intestate,  entitled  to  aa 
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absolute  Tested  intoreet  in  a  remaiDder  in  fee 
ample,  siibjeot  to  open  and  let  in  after-bom 
chikbeD,  and  it  was  admitted  by  the  parties 
that  the  birth  of  any  other  children  was  then 
phyricallj  impossible. 

Held,  that  she  was  absolute  owner,  subject 
cfily  to  a  life«estate  in  the  mother.  On  her 
deiJii,  without  issue,  the  interest  descended  to 
the  mother,  under  section  6  of  1  Rev.  Stat, 
75L  Chaneerjfy  1841,  Macomb  v.  Miller,  9 
jPo^  265;  affirmed,  S.  0.,  26  Wend.,  229. 

6L  AihOKitaiioe  which  "came  on  tbe  part 
of  ti»  motlier.''  An  estate  devised  to  the  in- 
testate by  his  maternal  grandfather,  is  an  in- 
Iwritanee  which  "  came  to  him  from  the  part 
of  his  mother  ;*'  and,  under  the  third  canon  of 
tbe  Statute  of  Desoento  (Act  of  1786, 1  £eo,  L, 
«/1818,  58),  descends  to  the  intesteto^s  broth- 
en.  The  proyidon  embraces  an  inheritance 
▼lueh  eam0  by  devise  as  well  as  by  descent, 
and  one  whieb  came  from  the  mother's  side  of 
the  hoQse  or  fiunily,  as  distinguished  from  the 
isther's  side.  F.  (Than.  Ot.^  1840,  Torrey  e. 
Sh«ir,8  J&9.,856. 

62.  And  tba  Raviaed  Statntaa,  U  teems, 
«nbnee  the  aame  class  of  cases.    (1  Bee.  Stat., 

m.)  lb. 

63i  ZrfUDd  iMMght  with  money  givvn.  The 
intestate  reo^red  money  from  her  mother  as 
i  gift,  and  invested  it  in  land. 

EM,  that  the  land  did  not  coine  to  her  on 
the  part  of  the  mother,  within  the  act  of  1786 

0  «&».£.  ^  1818, 52),  and  it  must  descend  in 
the  aame  maimer  as  if  the  money  were  earned 
hy  hefself.  Ohaneery^  1829,  Ohamplin  e.  Bald- 
iHn,  1  Po^e,  562. 

61  Alton  mcytfaar  of  lllagttiniate.    Under 

1  Kev.  Stat^  758,  f  14,— which  provides,  that 
in  esse  of  the  death,  without  descendants,  of 
an  mtestate  who  shall  have  been  an  illegiti- 
mate,  the  inheritance  shall  vest  in  his  mother ; 
and  tf  she  be  dead,  in  his  relatives  on  the  part 
of  the  mother, — the  inheritance  is  to  go  to  the 
reUtives  of  the  illegitimate  intestete  on  the 
part  of  his  iftother,  only  in  case  she  is  dead  at 
the  time  of  the  death  of  the  illegitimate.  If 
ahe  be  living,  and  be  an  alien,  she  cannot 
take ;  nor  can  the  stetute  help  the  relatives  to 
inherit  Oirongh  her.  [21  Wend.,  128.]  Su- 
preme Ot^  1856,  St.  John  e.  Northrup,  28 
£Br6.,25. 

66.  Half  Uood  to  take  eqnaUy  with 
whole.  The  firat  purchaser  died  leaving  no 
*asiie,  father,  mother,  brother,  or  sister,  but 


a  child  of  a  deceased  sister  of  the  whole  blood, 
and  a  brother  and  sister  of  the  half  blood  on 
the  mother^s  side. 

Held,  that  each  took  one-third.  The  com- 
mon-law rule,  as  to  preferring  the  ftther^s 
blood,  applies  only  where  there  are  relatives 
on  the  side  of  both  father  and  mother.  If 
otherwise,  section  15  of  1  Bev.  Stat,  768,  ap- 
plies to  the  case,  and  entitles  the  half  blood  to 
inherit  as  well  as  the  whole.  N.  F.  Superior 
Ot,  1852,  Brown  e.  Burlingham,  5  Sandf., 
418;  S.  0.,  10  K  T.  Leg.  Ob»,,  106. 

6€l  Bacoeption  under  the  atatate  of  1786w 
That  the  Stetute  of  Descents  extends  to  broth- 
ers and  sisters,  as  well  of  the  half  blood  as  of 
the  whole  blood,  but  not  to  the  grandchildren. 
Fuller  V.  Williams,  7  <7<no.,  58,  56.  (Other- 
wise under  the  Bevised  Stetntes,  1  Eee.  Stat, 
758,  f  15.) 

67.  Who  Is  "of  the  blood"  of  the  anoea- 
tor.  Where,  by  the  stetute,  lands  descend  to 
<he  brothers  and  sisters  of  the  father  of  the 
intestete  (1  Eeo.  Stat.,  752,  §  10,  subd.  1), 
those  of*the  half  blood  take  equally  with  those 
of  the  whole  blood.  The  terms,  ^'the  blood'^ 
of  the  ancestor,  in  the  latter  part  of  the  15th 
section  of  the  stetute  (1  Eev.  Stat.,  758),  in- 
clude his  relations  of  the  half  blood.  [2  Pet, 
58;  6Whart,i77;  2  Halst,  840.]  Ot.ofAjh 
peah,  1856,  Beebee  e.  Griffing,  14  IT.  T.  (4 
Eem.),  285. 

IV.     How    AFFJflOl'KD    BY    AUBNISM    OF 

Akcestob. 

ea  At  oommon  law,  no  one  can  meke 
titie  by  descent  through  an  alien  ancestor. 
People  e.  Oonklin,  2  ffill,  67;  Jackson  e.  Fite 
Sunmons,  10  Wend.,  9 ;  Jackson  e.  Green,  7 
Id.,  888. 

69.  Between  oooadna.  The  intestete  died 
before  the  Bevised  Stetutes,  leaving  surviving 
him  the  children  of  a  deceased  cousin  who 
had  been  naturalized ;  but  the  mother  of  such 
cousin,  who  was  the  sister  of  intestete*s  moth- 
er, was  an  alien. 

Held,  that  the  case  must  be  governed  by 
the  common  law,  and  that  the  descent  was 
impeded  by  the  alienism  of  the  ancestor.  Su- 
preme  Ct.,  1881,  Jackson  e.  Green,  7  Wend., 
888. 

70.  Son  of  alien  brotiier.  The  intestete 
died  before  the  Bevised  Stetutes,  leaving  a 
brother,  who  had  been  naturalized,  and  a 
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nephew,  who  had  also  been  natoraUzed,  but 
whose  father,  the  intestate's  brother,  died  au 
alien.  Held,  that  under  the  act  of  1786,  the 
nephew  oould  not  inherit     [7  Wend.,  888; 

6  Pet.,  108.]  The  statute  was  intended,  not 
as  an  enabling  act  to  qualify  those  to  take 
who  otherwise  had  no  capacity,  but  merely  to 
modify  the  common-law  rules  of  descent.  Ot. 
ofErrorSy  1882,  Jackson  «.  Fitz  Simmons,  10 
Wend.^  9. 

71.  ]>eaoent  between  repreeentattvea  of 
brothen*  immediate.  Under  the  common- 
law  rule  of  descents,  alienism  in  the  common 
grandfather  did  not  impede  the  descent  be- 
tween cousins  whose  immediate  anoeetors 
were  brothers,  and  capable  of  transmitting 
by  descent.  There  is  no  authority  for  apply- 
ing any  different  rule  to  a  case  of  descent 
between  brothers  than  to  a  case  of  descent 
between  their  representatiyee.  In  both  oases 
the  descent  is  traced  through  the  brothers 
directly  from  one  to  the  other.  \%  Bl.  Com., 
228 ;  1  Keb^  (»5 ;  1  Yentr.,  418 ;  O.  Bridg., 
410.]  CU  tf  Appeals,  1850,  McGregor  e.  Oom- 
stock,  8  N,  F.  (8  C&m%t.\  408 ;  Supreme  (H,y 
1856,  Parish  «.  Ward,  28  Barb.^  828. 

72.  8cm  of  alien  deviaee.  A  citizen  de- 
vised to  his  wife  for  life,  remainder  in'  fee  to 
alien  children.  They  died  aliens  in  1828,  but 
the  son  of  one  of  them  had  been  naturalized; 
— Meldy  that  he  could  not  hold  against  the 
State.  Supreme  Ct.^  1841,  People  o.  Oonklin, 
2irt7I67. 

7a  Bngiiah  atatate.  That  the  statute,  11 
and  12  William  III.,  ch.  6,  removing  the  disa- 
bility of  citizens  to  inherit  from  eadi  oth^r, 
where  they  trace  their  relationship  throuf^ 
the  blood  of  an  alien,  was  never  in  force  in 
this  State.  Jackson  «.  Fiiz  Simmons,  10  TT^nd, 
9 ;  Banks  «.  Walker,  8  Barb.  (Th.,  488. 

74.  No  peraoii  capable  of  inheriting  real 
estate, ''  shall  be  precluded  from  such  inheritance 
by  reason  of  the  alienism  of  any  ancestor  of  sudi 
person."     1  iSao.  StaL,  764,  §  22. 

75.  This  provision  is  purely  prospective, 
and  a  person  cannot  inherit,  through  his  alien 
mother,  from  an  ancestor  who  died  previous 
to  January  1,  1880,  when  this  provision  took 
effect.  i\r.  T,  Superior  Ot^  1849,  Redpath  «. 
Kioh,  8  SofM^f.^  79 ;  and  see  Jackson  «.  Green, 

7  Wend,,  888. 

76.  Idving  alien  impedea  deaoent  This 
provision  of  the  Revised  Statutes  applies  only 
to  the  case  of  a  deceased,  not  to  that  of  a  liv- 


ing ancestor.  [9  Wheat  j  854;  2  Kent  Oom., 
55;  7  Wend.,  889.]  Supreme  Ot.^  1889,  Peo- 
pie  e.  Irvin,  21  FeiuZ.,  128.  To  the  aame  effect 
is  Wright «.  Meth.  Episo.  Ohurcfa,  Hoffm,,  202 ; 
and  St  John  e.  Northrup,  28  Bofrb.,  25,  ^. «., 
eupra^  64.  '  * 

77.  The  object  of  tiiis  provision  is  merely 
to  enable  those  to  inherit  who  would  be  en- 
titled to  the  estate  by  the  ordinary  law  of  de- 
scent, on  the  death  of  the  person  last  seized, 
but  for  the  alienism  of  some  person  through  • 
whom  title  is  deduced.  It  does  not  enable  a 
person  to  take  an  estate  by  inhetitKnce  who 
deduces  title  by  descent  tfarongfa  a  fiviHg  alien 
relative  of  the  deceased,  who  would  hhniself 
inherit  the  estate  if  he  were  a  citizen.  [9 
Wheat,  854 ;  21  Wend.,  128 ;  7  Id.,  888 ;  % 
Kent,  68.]  Ot,  ef  AppeaU,  185A,  fieL^An  e. 
Swanton,  18i\r.  F.  (8  jE^^m.),  685. 

78.  The  decedent  left  him  surviving  a  sistef, 
and  a  niece,  her  daughter,  the  former  an  alien 
and  the  latter  a  citizen.  HefA,  that  the  niece 
did  not  inherit    lb, 

79.  Meaninc;  of  "anceator."  Denida  Mo 
Oartfay,  a  naturalized  citizen,  died  in  1885,  in 
the  city  of  New  York,  intestate  and  without 
issue.  Dennis  McCarthy,  of  Saratoga,  who 
was  naturalized  in  1884,  and  was  a  gteat 
grandson  of  Daniel  McCarthy,  a  broliker  of 
Timothy  McCarthy,  who  was  the  grandfather 
of  the  deceased  Dennis,  claimed  the  estate  of 
which  the  latter  died  seized,  as  his  heir  at 
law ;  all  the  an<ystors  of  the  latter,  and  of  the 
claimant,  having  died  aliens. 

HMy  that  the  claimant  was  entitled  to  tiie 
estate.  The  father  and  grandfiiHier  of  the  hi- 
testate,  though  not  the  progenitors  6f  the 
claimant  were  his  ancestors  within  1  Bev. 
Stat,  758,  $  22.  The  word  ancestor,  as  there 
used,  embraces  collateral  kindred  [14  Pet, 
198;  TerroesdeULey.;  2  Bl.  Com.,  201, 248; 
1  Steph.  Com.,  218;  Co.  Inst.,  pt  2,  400,  n. 
8;  2  Kent, 419;  1  B.L.,817,  §2,4;  8  Halst, 
845;  Co.  Litt,  18,  b.] ;  and  the  effect  of  tiiis 
provision  is  to  remove  the  impediment  of  alien- 
ism in  the  transmission  of  an  inheritance  in  re- 
gard to  all  the  deceased  individuals  throogh 
whom  the  blood  of  the  last  owner  of  the  land 
is  to  be  traced  to  the  heir.  Ot,  ofAppeak, 
1851,  McCarthy  e.  Marsh,  5  iT.  F.  a  SM), 
268. 

The  contrary  had  been  held  m  Banks  «. 
Walker,  8  Barb,  Oh.,  488. 

80.  Statatoty  antiusritjr  to  take  bT  ^^ 
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That  where  there  is  a  fiulnre  of  heirs 
eompetent  to  take,  and  the  inheritaooe  must 
Moheat,  the  Lefpslatnre  have  power  to  author- 
ise ft  party  to  take  oi  by  decent,  Englishhee 
f.  Hehnnth,  7  IT.  F.  Leg.  OU^  186;  and  see 
fi.  0^  on  iippeal,  8  N.  F.  (8  ChvMt),  894. 

Ab  to  th^  effect  oi  A#wajo^fifXfi^aaf9^  s^  Ad- 

TiKOmSST. 

Ai  to  all  matters  relating  to  Powen^  tnwt% 
vfflsi  and  the  like,  consult  those  titles. 


nBXBBSSXlTATIQIf  OF  OQlSTZJCTma 
CTiAIiOT  TO  RBAIi  VmOFEEBOn, 

L  Tlie  rule  tp  plead,  nnder  the  proceed- 
\a^  given  by  2  Rev.  Stat.,  812, — to  compel 
the  detennination  of  conflicting  claims  to  real 
property, — may  be  entered  upon  any  day  in 
term  after  service  of  notice,  in  the  same  term 
IS  well  as  at  a  subsequent  one.  Supreme  Ot.^ 
IMI,  Flatt  •.  Torrey,  18  Wmd.,  672. 

1  Ple^  tQ  poflMflslon.  If  the  plea  that 
the  p^y  taking  the  proceeding  has  not  had, 
the  zeqnisite  posseesionf  is  determined  against 
tk  {deader,  the  other  cannot  have  Judgment, 
Imt  should  enter  a  rule  that  his  adversary 
plead  to  the  title.  Supreme  Ct^  1886,  Tanner 
a  Xihbita,  18  Wsnd,,  644. 

8l  That  the  record  should  commence  witU 
the  notice.     lb. 

1  DoJBnoe.  When  the  party  receiving  the 
ootioe  either  pleads  in  bar,  disclaims,  or  declares 
in  geetroent,  he  thereby  makes  his  election  as 
to  his  mode  of  answering,  and  cannot  abandon 
that  answer,  and  resort  to  another,  without 
fint  obtaining  the  leave  of  the  court  Si^ 
fnm  at.j  1846,  Rosevelt  e.  Giles,  7  BUI,  201. 

&  Detadt  to  appear  and  plead  in  time,  can 
he  entered  only  by  appUoation  to  the  court, 
•hewing  when,  and  upon  what  proof^  the  rule 
te  tppear  and  plead  was  entered.  Supreme 
(H.,  1844,  Boserelt  e.  Giles,  7  HiU,  166. 

€.  A  neglect  to  move  to  open  the  defkult  at 
the  first  opportunity,— ^<^,  not  to  defeat  the 
motion.    lb. 

7.  A  defoult  for  not  pleading  may  be  open- 
ed for  cause,  and  on  terms,  before  judgment. 
AiprmM  Ot.^  1881,  WiUiams  e.  Oox,  6  Wend., 
619. 

8o  may  Judgment  by  de&ult  1886,  Piatt 
t.  Torrey,  18  Wend.,  672. 

a  Ibat  a  deolaratloii  served  after  default 


cannot  be  deemed  a  pleading  under  the  notice. 
Rosevelt  e.  Giles,  7  Hill,  201. 

9.  A  Judgment  had  after  trial,  is  made  con- 
clusive (2  ^.  Stat,  814,  §  14),  and  the  par- 
ties are  limited  to  the  ordinary  practice  of  the 
court,  as  to  new  trials.  Supreme  Ct.,  1884, 
Malin  e.  Rose,  12  Wend.,  258. 

10.  Tba  judgment  is  conclusive  against  the 
defendant,  and  all  persons  claiming  under  him, 
by  title  accruing  subsequent  to  the  service  of 
the  notice.  [2  Rev.  Stat,  817,  §§  7,  8.]  Su- 
preme Ct.,  1848,  Maltonner  v.  Dimmick,  4 
Barb.,  666. 

11.  Costa.  Under  section  8,  if  the  party 
proceeding  has  judgment  by  de&ult,  after  the 
rule  to  plead  to  title,  or  by  disclaimer,  it  should 
be  with  costs  to  the  adverse  party«  Supreme 
Ok,  1888k  Tanner  e.  Tibbits,  19  Wend.,  188. 

12.  But  there  must  be  but  one  record  of  the 
judgment    lb. 

13.  Allowanoe.  The  proceedings  to  com- 
pel the  determination  of  claims  to  real  prop- 
erty, referred  to  by  section  808  of  the  Code, 
are  those  specially  authorized  by  2  Rev.  Stat., 
&1&.  And  that  section  does  not  embrace  an 
action  to  set  aside  a  conveyance  of  real  estate 
upon  the  ground  of  incompetency  of  the  gran- 
tor. H.  T.  Superior  Ok,  1868,  Bridges  e.  Mil- 
ler, 2  Buer,  688. 

14.  Bffeot  of  Code.  The  fbrmal  requisites 
of  the  notice  prescribed  in  the  Revised  Stat- 
utes are  superseded  by  the  Code  of  Procedure 
[$  449],  and  these  proceedings  may  be  had  by 
action.  Thus  the  complaint  may  contain  eyery 
thing  which  was  necessary  to  be  stated  in  the 
notice ;  and  the  form  of  subscribing  the  sum- 
mons and  complaint  and  the  time  allowed  to 
answer,  which  the  Oode  prescribes,  are  a  sub- 
stitute for  that  prescribed  by  the  statute ;  and 
the  plea  in  bar,  or  dischumer,  may  be  presented 
by  andwer.  Supreme  Ot.,  1864,  Hammond  «. 
Tillotson,  18  B(Mrb.,  882;  disapproving  Orane 
e.  Sawyer,  6  Erne.  Pr.,  872. 

1&  Where  the  summons  in  such  an  action 
named  forty  days  instead  of  twenty,  as  the 
time  for  answering,— ^^2(2,  that  the  irregu- 
larity was  not  ground  for  setting  it  aside.   75. 

16.  Amendmenta.  The  provisions  of  2  Bev. 
Stat.,  812,  sections  6-7,  18-16,  and  20,— relative 
to  propeedings  to  compel  the  determination  of 
claims  to  real  property, — amended ;  sections  4, 
8,  9,  10-12,  repealed;  and  an  appeal  given  in 
cases  of  trials.    Zomw  ^  1866, 048,  ch.  611. 

17.  The  statute  made  applicable  to  estates  for 
vears,  not  less  than  ten.  Lowe  if  1860,  296,  oh. 
178.    Corporations  may  proceed.   1864,  ch.  116. 
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la  Since  the  act  of  1865  (Xoim,  948,  ch. 
511),  oonforming  the  proceedings  anihorized 
bj  2  Rey.  St&t.,  tit.  2,  pt.  8,  oh.  6,  to  compel 
a  determination  of  olaima  relative  to  real  prop- 
erty to  the  mode  of  procedure  in  actionsi — 
those  proceedings  have  lost  the  mere  statntory* 
character  they  once  possessed,  and  are  become 
an  action  regulated  by  the  Oode.  The  oonrt 
has  therefore  power  to  open  a  judgment  en- 
tered upon  failure  to  answer,  in  such  an  action. 
Supreme  Ot^  Sp,  71, 1856,  Mann  «.  ProYOst,  Z 
Ah^W  iV.,  446. 


DBVIBIL 

rUndtr  liito  tide  an  crilMlad  flw    

tDlb«  tnmiiinhrtoii  of  property  bf  %  d«TlMu  Matter*  ton- 
tng  OB  prtnolirice  impUeable  to  wlUs  In  fenereL  m  weD  m 
tie  ralea  penlealariT  referring  to  kgMdeib  wlU  be  fband 
Md«r  thoae  beede,  efaewhere.] 

I.  InGsnbsal. 

1.  What  may  he  d&n$ed  ;  and  hy  whom. 

2.  Who  may  take  hy  doiite, 
II.  Intbbfbbtatioh. 

m.   OV  THB  I8TATS  OBBATBD  OB  OOHRBBBD. 

I Y.  Of  THB  DasoBipnoN  aitd  ihtibbsts  ov 


y.  Of  THB  FBBMIBBS  DXYIBED. 
YI.   OhaBGBB  AND  OONDITIOVS. 
YU.  BSTOOATION. 

Ym.  Lapsb. 
IX.  Arbb-aoquibbd  fbofbbtt. 

X.  YiXmiTT  AND  BFFBOT. 

I.  In  Oznebai.. 

1.  What  may  be  domed;  and  by  iohom, 

1.  Tlflo.  A  testator  must  have  a  legal  or 
equitable  tide  in  the  land  deyised,  at  the  time 
of  making  the  wiU,  or  nothing  will  pass.  A 
title  subsequentiy  acquired  is  of  no  avail ;  and 
a  judgment  which  is  a  lien,  is  not  enough. 
Ohaneery^  1818,  McEinnon  v,  Thompson,  8 
JoJmo,  Oh,y  807 ;  and  see  Liyingston  9.  New- 
kirk,  Id.,  812. 

2.  That  an  eqnltabla  interest  in  land, 
founded  upon  an  agreement  for  its  purchase, 
will  pass  by  a  subsequent  devise.  Livingston 
«.  Newkirk,  8  Johns,  Oh,,  812. 

3.  Every  estate  descendible  to  heirs  may  be 
devised.     2  Beo.  Sua.,  57,  §  2. 

4.  A  poaribflity,  coupled  with  an  interest, 
is  devisable,  where  the  person  in  whom  the 
interest  is  to  vest,  in  the  event  contemplated, 


is  known,  or  capable  of  being  asoMiained.  In 
relation  to  all  aaoh  interests,  descendible  and 
devisable  are  convertible  terms.  [1 W.  Blaok., 
606;lH.Blaok^80;  8T.R.,88;  2£den,842; 
1  Bob.  on  WUls,  212;  4  Kent  Oom.,  510;  2 
Bev.  8tat,  57,  $  2.]  Ohaneory,  1848,  Pond  e. 
Bergh,  10  Paiffe,  140. 

5.  Wbo  may  devise.  All  persons,  except 
idiots,  persons  of  unsound  mind,  married  women, 
and  in&nts,  may  devise.    2  Beo.  SloL^  67, 1 1. 

2.  Who  may  tahe  by  Dooioe. 

6.  Bvery  dtisen  of  the  United  States  is 
capable  of  taking  by  devise.    \Rm.  Stat., 119,%%. 

Sveiy  person  caoable  by  law  of  holding  real 
proper^  may  take  bv  devise,  except  ooipanlioos 
not  expressly  authoiiied  by  law  to  take  by  de- 
vise.   2itf.,57,S8. 

7.  BCarried  wovnen  may  devise,  and  take  by 
devise,  as  if  unmarried.  Lmn  rf  1848,  807,  ch. 
200,1 8;  amended,  ZdiMy  1849,528,  ch.875,  §1; 
and  see  Lam  tf  1860, 157,  ch.  00. 

8.  Aliens  who  aoquiTed  land  before  iiUng  de]> 
osition  may  hold  by  devise.  Lmn  <f  1845,  94, 
ch.  115,  %  1. 

Devises  to  aliens  not  authorised  to  hold  land, 
void.    2i2». /SCol.,  67,  14. 

9.  Booleslsstiosl  persons.  Ko  devise  csn 
be  made  to  any  ecclesiastical  person  for  the  ben- 
efit  of  him  and  his  sucoeasors ;  nor  to  any  person 
for  religious  purposes,  except  to  a  reUgioos  oor- 
poration.    Zosw  (^T 1866,  888,  ch.  280,  §  1. 

10.  Coiporatlons.  Devises  to  the  corpora- 
tions of  colleges,  of  literary  institutions,  common- 
school  officers,  cities,  and  villages,  for  certain 
purposes,  sanctioned.  Zam  qf  1840, 267,  di.  818 : 
1841,  246,  ch.  261. 

11.  That  the  right  of  a  corporation  to  par- 
chase,  does  not  include  the  rig^t  to  take  by 
devise.  [2  Oai.  Oas.,  887.]  McOartee  e.  Oi^ 
phan  Asylum  Soc.,  9  Oow^  487.  See  Oobpo> 
BAnoN,  tit.  Corporate  Powert. 

12.  A  posUnmioas  obJld  of  A.  will  take  a 
remainder  in  tail,  limited  upon  A.'s  life-estate. 
Supreme  Ct.,  1802, 6ted£ftst  e.  Niooll,  8  Jokne. 
Oa$.,  18;  1886,  Jackson  e.  Brown,  18  Wond^ 
487. 

13.  megttlmate.  Where  there  are  legiti- 
mate children  in  existence  at  the  time  of  mak- 
ing the  will,  an  illegitimate  child  cannot  take 
under  a  devise  or  bequest  to  children,  as  a 
class,  unless  there  is  something  in  the  will  to 
show  that  to  be  the  intention  of  the  testator. 
[6  Yes.,  580;  Turn.  4c  Buss.,  810;  1  Yea.  di 
Bea.,  469.]  Ghaneory,  1841,  Oollins  e.  Hozie, 
9  Paiffe,  81. 

14.  Heleaae  hy  devisor  to  devisee's  ex- 
eontora.  Where  a  father  devised  to  his  son^ 
in  consideration  of  the  son's  covenant  to  sup- 
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port  him,  and  coTenanted  not  to  revoke  or 
alter  soch  devise,  and  the  eon  died  firat,  after 
making  a  will  diapoaing  of  the  estate  devised, 
and  the  father  therenpon  released  the  estate 
to  the  son's  ezecntors,  to  be  disposed  of  in 
pursuance  of  the  son's  will ;  and  the  father's 
will  also  gaye  his  daughter  a  legacy,  and  the 
90Q*s  will  gave  her  a  residuary  interest  in  the 
estate  in  lien  of  it ; — ffeld^  that  the  estate  must 
be  disposed  of  by  the  son's  ezecntors  in  aooord- 
sDce  with  the  son's  will,  but  his  sister  might 
elect.  Ghancefy^  1887,  Wood  «.  Vandenbnrgh, 
6PflVd,277. 

n.  iNTEBPBXrAXION. 

15.  ThB  mles  for  the  oonstmotion  of  wills 
BUted.   Ohrystie  «.  Phyfe,  19  ^.  F.  (5  iSbitA), 

m. 

16.  Vague  saspidon  of  intent  cannot  pre- 
Taii  over  explicit  language.  Thus,  where  a 
testator  devised  a  part  of  his  lands  to  one  of 
his  sons  in  fee,  with  a  limitation  over  to  his 
daughter  in  fee,  in  case  of  the  son's  thereafter 
intennarrying  and  dying  without  lawfhl  issue, 
she  iurvlTing  him ;  the  son  died  intestate,  in 
the  lifetime  of  his  sister,  without  ever  having 
married ; — SM^  that  the  limitation  o^er  did 
Qot  take  effect.  (Ihano&rY<t  1882,  Jenkins  «. 
Van  Schaack,  8  Paige^  242. 

17.  When  the  introductory  clause  prefixed 
to  a  devise  of  real  estate  shows  that  the  testa- 
tor intended  to  part  with  his  own  interest,  the 
rabfleqnent  words  will,  if  possible,  be  construed 
80  as  to  pass  an  estate  in  fee,  to  prevent  an 
intestacy  as  to  any  part  of  his  property.  [8 
Bonr.,  1618;  6  Oruise  Dig.,  244.]  Supreme 
Ct.,  1810,  Jackson  «.  Merrill,  6  Johns,,  186. 

18.  Those  technical  words  are  not  required 
in  a  devise,  which,  in  a  deed,  are  deemed  ab- 
soktely  necessary.  The  intention  of  the  tes- 
tator is  to  be  carried  into  effect,  if  sufficiently 
declared,  however  defective  the  language  may 
be.  Supremti  Ot^  1810,  Jackson  «.  Merrill,  6 
Jobm,,  186.  To  the  same  effect,  1816,  Jack- 
son 0.  Babcock,  12  7<i,  889. 

19.  That  devises  may  be  transposed,  to 
construe  them  so  as  give  effect  to  the  testa- 
tor's intention.     Bathbone  «.  Dyckman,  8 

2a  The  rule  in  Shelley's  Oase  must  give 
way  to  the  plain  intent  of  the  testator.  Ot, 
tfBrron^  1829,  Bogdrs  «.  Rogers,  8  Wend,, 
fi08;  affirming  8.  0.,  1  Paige,  188;  Supreme 
Ot^  1884  [citing  Feame,  186, 191 ;  4  Oruise, 


894;  4  Kent,  226],  Tanner  v,  Livingston,  12 
Wend,,  88j 

21.  A  general  clauae  following  several 
particulars,  with  which  it  is  connected  by  the 
same  punctuation,  qualifies  the  whole.  Su- 
preme Ot,  1868,  Hunter  o.  Hunter,  17  Bttrb,, 
26,  86. 

22.  Several  olauaea.  After  several  spebifio 
devises,  and  bequests  to  children,  exhausting 
his  estate,  the  testator  added,  '*  and  if  any  one 
or  more  happens  to  die  without  heirs,  his  or 
their  parts  or  shares  shall  be  divided  among 
the  rest  of  the  children."  Held,  that  this  de- 
vise over  extended  to  all  the  antecedent  sub- 
jects, and  was  not  to  be  confined  to  the  one 
immediately  preceding.  Supreme  Ot.,  1814^ 
Jackson  v,  Btaats,  11  Johm,,  887.  To  the 
same  effect,  see  Moffat «.  Strong,  10  Id,,  12. 

23.  That  a  void  devise  may  be  considered 
in  expounding  the  will.  Tucker  «.  Tucker,  6 
IT.  T.  (1  Seld,),  408;  S.  0.,  10  IT.  T.  Leg. 
OU,,  67. 

24.  The  habendum  clause  may  enlarge  the 
granting  clause,  by  adding  words  of  inherit- 
ance and  fixing  the  character  of  the  devisee's 
tenancy.  Supreme  Ot.,  1884,  Tanner  «.  Liv- 
ingston, 12  Wend.,  88. 

25.  Qlft  over  to  ohfldren.  Where  the  lan- 
guage of  the  will  necessarily  confines  the  in- 
terest of  a  devisee,  who  is  a  parent,  to  his  life, 
slight  circumstances  may  raise  a  gift  over  to 
the  children  of  such  devisee ;  but  the  g^ft  over 
must  be  made  out  by  construction,  and  parol 
evidence  is  inadmissible  for  the  purpose.  Thus, 
a  will  showing  an  intent  to  g^ve  the  estate  in 
five  parts,  to  five  children,  the  provision  for 
one  only  purporting  to  be  for  life,  vests  the 
share  of  that  one,  in  her  for  life,  with  remain- 
der in  fee  to  her  children.  A.  V.  Ohan.  Ot., 
1844,  Sturges  «.  Oargill,  1  Sand/.  Oh.,  818. 

25  a.  A  devise  to  a  class,  and  if  any  die 
without  children,  to  the  survivors,  is  an  im- 
plied gift  to  the  children  of  one  who  dies  leav- 
ing children.    King  v.  Barker,  8  Brad/.,  ]  20. 

2e.  "Or,"  read  "and."  In  a  provision  that 
^Mf  any  one  of  the  devisees  should  die  before 
arriving  at  full  age,  or  without  lawful  issue, 
then  his,  her,  or  their  part  should  devolve 
upon  and  be  equally  divided  among  the  sur- 
viving children,  and  their  heirs  and  assigns 
forever," — ^the  word  "<>r"  must  be  construed 
as  ''and:'  [6  Bos.  4c  P.,  88.]  Supreme  Ot., 
1810,  Jackson  v.  BllUishan,  6  Johm.,  64 ;  and 
see  Van  Vechten  v.  Pearson,  6  Ptnge,  612. 
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27.  In  a  devise  to  R.,  of  a  bouse,  to  be  de- 
fivered  to  bim  as  soon  as  be  comes  of  age,  but 
if  be  die  before  be  comes  of  age  and  witiiont 
male  children,  tben  to  If., — Eeld^  tbat  tbe 
word  "  and"  wa«  not  to  be  read  "  or."  (fhanr 
eery^  18H,  Boosevelt  o.  Thurman,  1  Johns. 
Oh,j  220. 

aa  The  word  "or"  construed  ** and."  Grim 
«.  Dyar,  8  BueTy  SH. 

29.  Peouliar  oaBen  of  oonstruQtloiL  Tbe 
word  "  reviving"  aon,  read  "  surviving."  Pond 
V.  Bergb,  10  Faig^  140. 

30.  The  testator  devised  to  two,  the  income 
to  be  equally  divided  between  them  till  the 
youngest  ^rived  at  age,  when  the  property 
nqii^ht  be  sold,  an^  the  proceeds  be  equally 
divided  between  them,  and  in  case  of  the 
de^^  of  either,  leading  no  heirs,  the  survi- 
yor  to  have  the  share  of  the  one  so  dying. 

ffeldy  th&t  the  word  ^^  heirs"  must  be  t^en 
to  mean  issue,  and  the  survivorship  to  refer  to 
the  period  fixed  for  the  division ;  so  thiat  each 
toojc  a  vested  nndivid^  kfd^  subject  to  a  lim- 
Itfition  oyer  to  t^e  survivor,  in  case  either 
fiJipuld  die  without  issue,  before  the  youngest 
attained  21.  [2  Jarm.,  698;  7  Ves.,  279;  li 
Id.,  470;  19  Id.,  684;  8  Atk.,  Q19.]  K 
F.  Surr.  Ot^  1850,  Pinokney  v.  Pinckney,  1 
Bra€if.,  269. 

31.  A  devise  of  an  undivided  half  of  im 
estate,  in  trust,  to  pa^  from  the  income  four 
life-annuities, — Meld^  upon  a  construction  of 
tjie  wholQ  will,  to  be  a  devise  in  shares,  cre- 
atine four  fun4s.  Vason  «.  Jones,*  2  Barh,^ 
229. 

32.  4-  devise  of  a  factory  to  children,  which 
was,  in  terms,  absolute  and  vested, — HM^  not 
to  be  qualified,  except  in  reference  to  the  time 
of  division,  by  a  subsequent  direction  that  the 
factory  should  be  carried  on  for  a  time  for  the 
benefit  of  the  testator^s  faiAily*  Vc£w:ing  «. 
Bertine,  8  Brac^f.^  194. 

3a  A  devise  to  0.  for  her  life,  and  imme- 
diately after  her  death,  to  such.children  as  she 
shall  have  lawfully  begotten,  at  the  time  of  her 
death, — Meld^  to  be  understood  as  if  reading — 
such  children  as  she  shall  have  borne  in  her 
lifetime.  Supreme  Ot,,  1809,  Doe  v,  Provoost, 
4  Johns.^  61. 

*  The  Judgment  in  this  oaae  wm  siirmed  by  the 
Court  of  Appeals,  who,  however,  it  seems,  were 
equally  divided.  Bd^ason  v.  Jones,  8  ^  F.  (8  Oomtt.), 
876;  Mason  v.  Maeon,  4  Saruff.  Ck.^  623,  noU. 


34.  The  testator  gave  his  wife  the  rents  and 
profits  of  all  his  real  property,  for  life,  and 
then  devised  to  three  daughters  several  par- 
cels in  fee,  the  devises  to  the  two  first  being 
expres^d  to  take  efiect  after  the  death  of  the 
widow,  and  the  third  not  being  sa  limited ; — 
Held^  that  the  omission  in  the  latter  case  did 
not  imply  an  ptention  to  make  any  distinc- 
tion, but  that  the  widow  Wk  a  lite-estate  in 
the  tliird  daughter's  parcel  as  well  as  in  the 
others.  Supreme  Ct,^  1841,  Ohesebio  «.  School- 
craft, 25  Wend,,  688. 

35.  The  testator  devised  to  his  wife,  after 
payment  of  debts,  &o»,  all  his  estate,  to  be  at 
her  absolute  dufpeal,  acqprdlng.  to  an  ante- 
nuptial agreement,  and  statfng  hi9  iAt^otipn,  if 
his  wife  should  die  before  him,  that  his  estate 
should  be  divided  among  his  Children,  their 
heir9  and  ^gns  \-^Held%  tbat  the  wife  took 
i^n  estate  iA  fee,  not  by  implication,  but  by 
force  of  the  words  "  all  my  estate  to  be  at  her 
absolute  disposal;'*  that  aa,  by  reference  to 
the  a^eement  in  writing  mentioned  in  the 
will,  it  appeared  that  it  was  intended,  tbat 
after  the  death  of  one,  the  other  shpnld  have 
the  full  benefit  of  survivorship  in  the  joint- 
estate  created  by  that  agreement^  the  inten- 
tion of  the  testator  to  dispose  of  the  fee  was 
shown ;  and  the  use  of  the  word  ^'  heir^,'*  in  the 
devise  to  the  children,  did  not  show  an  inten- 
tion to  limit  the  preceding  devise  to  the  wife, 
to  her  life  only.  Supreme  Ct,  1815,  Jackson 
V,  Babcock,  12  Johne^  889. 

36.  After  his  giving  all  his  houses  and  lands 
to  his  wife  during  widowhood,  the  testator 
gave  to  his  daughter  a  house  and  lot,  "which 
she  is  to  have  after  her  mother's  decease  or  day 
of  marriage,  bounded  as  folio  vrs,*'  describing  it; 
"  also,  one  piece  of  woodland,  lying  near  K, 
bounded  as  follows,"  describing  that ;  "  to  her 
and  her  heirs  forever,  after  her  mother's  de- 
cease or  day  of  marriage;" — ffeld,  that  the 
daughter  took  a  vested,  remainder  in  fee  io 
both  parcels.  Supreme  Ct^  1848,  Sun^ners  «. 
Burtis,  4  JSdw.^  728, 

37.  In  a  devise  to  several  persons,  £or  life, 
with  remainder  in  fee  to  their  children,  a  pro- 
vision that  ijiio  portion  of  the  property  devised 
should  be  alienated  by  the  devisees  or  their 
descendants,  except  to  each  other,  upon  pain 
of  forfeiting  the  premises, — ^is  repugnant,  and 
is  void,  at  least  as  to  those  who  were  to  take 
in  fee.  [4  Kent  Ood(i.,  181 ;  2  Oai.,  845;  2 
Cruise  Dig.,  6;  2  Serg.  &  B.,  518;  Go.  Litt, 
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m.]    Sftgrpm  OU  ld^>  8chemerhprn  o. 
Negus,  1  ZW,  446. 

3^  The  testator  deyje^  to  A^  B,,  and  0., 
it  to  them  and  their  heirs,  for  their  iise^  im- 
proTement,  and  eqnal  e4u>lmii^t,  durlpg  their 
o&taral  liyes,  wd  alter  their  decease,  to  the 
heirs  of  D."  HddL,  that  the  words  "  and  their 
bein,"  tsxx^  be  rejected  as  repugnant.  0%,  of 
Affff^lt,  186a,  OampM  9.  SaffrdoBrlS  If.  T. 

38,  The  t^tator  gave  the  fiete  to  T.,  pro- 
Tiding  tiia^  his  widov  and  child  ahonld  haye 
the  080  of  on^half  the  esjtate  aa  long  as  she 
Temsined  a  -wido^F*  '*  and  ft^  her  deatlv  or 
luni^lf^  to  be  c^uall/  div^d^  between,"  4eo. 
Held,  tbat  it  was  the  Tfl^ole  of  tjhe  eeta^ 
vbicb  was  tp  bse  equally  divided—- not  merely 
thftt  half,  the  use  of  which  was  given  to  the 
widow  and  ohild.  S^pf^aa^  Ct,y  18^7,  Brai^t 
f.  WilUoil,  8  (hw.y  56. 

m  Qw  THX  Ebtatb  Okbatbd  OB  CON- 

FEBBKD. 

40.  Wha^  will  pwffi  a  f^  A  devise  of 
the  testator's  right  in  certain  lands  pasQes  his 
esta^  and,  of  coarse,  the  fee^  if  he  have  it 
Si^emCt.j  1805,  Newkerk  «.  Newkerk,  2 

4L  The  testator  gave  his  ^^^^  &P  estate  for 
life,  and  gave  his  daughters  legacies,  which  he 
dincted  his  three  sons  tp  pay  ont  of  his  fast- 
estate,  as  soon  as  it  should  coQie  to  their  hands, 
to  the  danghtera,  a^  soon  aa  they  qame  of  age; 
sad  provided  that  if  any  of  his  "children" 
died  before  they  cajole  of  age,  their  part  should 
be  equally  divided  an^ong  the  rest; — ffeld^ 
that  the  sons  took  a  ves^  remainder  in  fee, 
asd  that  the  share  of  a  ^n  who  died  before 
be  came  of  age,  passed  by  the  executory  de- 
vise to  the  surviving  children,  both  daughters 
and  SODS.  Supreme  Ot,^  1810,  Jackson  «.  M^^r- 
TiOy  tJohnt^lB5. 

4^  The  same  words  in  a  will  which  will 
carry  any  other  estate,  will  carry  also  the 
legal  estate  held  in  tru^t  u^d^r  a  mortgfige. 
Ct,  qf  Brrott^  1816,  Jacksoi^  c  Delancy,  18 
Jo&ai.,  587 ;  ajaiming  S.  0.,  11  Id.,  865. 

43.  The  word  "estate,"  in  a  devise,  passes  a 
fee.  Jackson  9.  Merrill,  6  «7bAn«.,  185.  To  the 
BUM  eflEect,  Ot.  (tf  Erron,  1816,  Jackson  «.  De- 
Uooy,  18  Id.,  587. 

44  A  devise  of  all  the  rest  and  residue  of 
the  real  estate  will  pass  the  profits  from  the 


testator's  death  to  the  time  of  the  vesting  of 
the  estate;  aud  whoever  takes  the  legal  estate, 
in  the  mean  time,  will  be  answerable  for  those 
profits.  tO^.  Tewp.  T.,  4^  328 ;  1  Vee.,  485 ; 
S.  C  Amb.,  08 ;  2  Ves.,  122, 521.]  Ghanc^, 
1820,  Rogers  e.  R<^  4  Jo^m.  Oh.,  888. 

4j^  The  words  "all  mj  estate*  both  real 
and  personal,"  "  to  be  at  her  absolute  dispo- 
sal," «^  suflScie^t  tQ  vjVBt  a  fee.  JS^eme  Ct., 
1^15,  Jackson  e.  Saboock,  12  JoJme.,  889. 

4^  ^IFhere  a  devise  contains  no  words  of 
limitation  or  perpetuijky  aud  there  is  noting 
in  the  will  from  which  a  &e»  by  im^oation, 
may  b|e  inferred,  the  dayisee  oan  tak^e  only  an 
estate  for  life.  Supreme,  OUy  1817,  Jaoksou  0. 
Eipbler,  14  Johne,,  198;  and  see  Jackson  0. 
Weljis,  9  Id.,  222. 

47.  ^hece  an  estate,  is  given  to  a  person 
generally,  ^r  indefinitely,  with  a  pQ^er  of  dis- 
positic^  it  carries  &  ^^ ;  And  the  QQly  excep- 
tion to  the  rule  is,  where  the  testator  gives  to 
the  first  taker  an  estate  for  life  anl^^  by  cer- 
tain and  express  words,  and  annexes  to  it  a 
power  of  disposal.  [1  SaUc,  289 ;  1  P.  Waps., 
149;  2  Oox,  896;  10  Ves.,  870;  2  WUs.,  6.] 
Ot.  qf  Errors  1819,  Jackson  v.  BpbiAs,  16 
Johns.,  587,  588. 

40.  The  testator  gave  his  wife  aa'  annuity 
fpr  heirself;  and  one  for  the  use  of  her  chil- 
dren, the  hitter  payable  **out  of  the  profits 
arising  from  my  steamboajba,  or  any  other 
property,  real,  or  personal,"  and  the  former 
out  of  the  profits  of  the  steamboata  ^*  pr  out  of 
any  other  property  or  profits  arising  from  my 
estate,  real  or  personal;*^— ^^2^,  that  the  an- 
nuities were  payable  out  of  rents  and  profits, 
and  that  the  real  property  was  not  devised, 
but  descended.  Suprane  Ct.^  1827,  Roosevelt 
«.  Fulton,  7  (7w.,  71. 

49.  A  devise  to  A.  for,  and  during  his  nat- 
ural life,  audi  after  his  decease,  to  the  children 
of  his  body  lawfully  begotten,  followed  by  an 
habendum  clan9e  to  have  and  to  hold  unto 
the  said  A.  for,  and  during  his  natural  life, 
ai|d  after  his  decease,  to  the  heirs  of  his  body 
lawfully  b<^(9tten,  and  their  heirs  and  assigns 
fprever,-rgLves  a  life-estate  to  A.,  and  a  re- 
mainder in  fee  to  his  children.  The  intention 
of  th^  testator  to  do  this  is  apparent,  and  the 
int^tion  nmst  govern.  Ot.  ^Errors,  1829, 
Rogers  v.  Rogers,  8  Wend.,  508 ;  affirming  S. 
0.,  1  Paige,  188.  Followed,  Ohancery,  1884, 
Matter  of  Sanders,  4  Paige,  298. 

60.  A  general  devise  of  all  the  teatator'a 
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real  estate  will  carry  his  real  property  of  every 
descriptioii,  and  every  estate  or  interest 
which  he  has  therein,  either  in  possession, 
reversion,  or  remainder,  whether  ahsolate  or 
contingent,  unless  restrained  by  other  words 
of  the  will  [1  Salk.,  286;  Watk.  on  Oom., 
591.]  Chanceryy  1848,  Pond  f>.  Bergh,  10 
Paige^  140. 

51.  What  words  will  paaa  a  fee.  A  de- 
vise without  words  of  inheritance, — Heldy  in 
the  absence  of  any  thing  to  shaw  a  contrary 
intent,  to  confer  only  an  estate  for  life.  Ferris 
«.  Smith,  17  j0hM.y  221. 

52.  The  devise  was, — *^  after  the  death  of  my 
wife,  in  case  I  should  have  no  more  children, 
I  give,  te.,  to  my  daughter,  my  house  and 
farm*'  (previously  devised  to  the  wife  for  life), 
**  together  with  all  the  residue  of  my  real  and 
personal  property ;" — Heldy  on  a  view  of  the 
whole  will,  not  to  be  a  devise  by  implication, 
of  the  residue  to  the  wife  for  life,  but  an  abso- 
lute devise  thereof  to  the  daughter.  Ohaif^ 
«9ry,  1881,  Bathbone  «.  Dyckman,  8  Paige^  9. 

53.  Where  the  devise  to  A.  and  her  heirs, 
of  land  charged  with  debts,  directed  that  the 
land  shall  remain  in  the  hands  of  the  execu- 
tors for  the  benefit  of  A.  during  her  life,  and 
then  be  surrendered  to  her  heirs, — Heild^  that 
there  being  no  valid  trust  in  the  executors  to 
receive  the  rents  and  profits,  A.  took  an  es- 
tate for  life,  with  a  contingent  remainder  to 
her  heirs.  Ohancery^  1888,  Knight  v.  Weath- 
erwaz,  7  Paiig&^  182. 

54.  A  testator  directed  that  his  wife  should 
"have  the  care"  of  his  farm,  "for  the  sup- 
port" of  herself  and  of  the  family,  during  her 
widowhood,  and  devised  the  fee  to  A.,  who 
died,  living  the  widow ; — Held^  that  the  widow 
took  an  interest  during  widowhood.  [Cro. 
Eliz.,  190;  Oro.Jac.,104;  8  Sim.,  898.]  3a- 
preme    Ct.^  1888,  Beekman  v.  Hudson,  20 

Wend,^  68. 

8o  held^  also,  where  the  expression  was 
that  the  wife  "  should  be  master  of  the  estate" 
during  widowhood.  SuiprwM  Ct,y  1849, 
Beardslee  «.  Beardslee,  5  Barb.<i  824. 

55.  The  testator  devised  all  his  real  prop- 
erty to  executors,  and  then  gave  the  wife  an 
annuity  for  life,  and  directed  that  she  should 
have  the  possession  and  direction  of  his  farm, 
and  gave  her  an  additional  annuity,  in  order  to 
keep  and  improve  the  property ; — EM,  that 
she  took  a  life-estate,  by  implication.  Ohan^ 
eery^  1840,  Fuller  «.  Yates,  8  Paige,  826. 


56.  Under  a  devise  to  the  widow  during 
widowhood,  remainder  to  "  IC.  so  long  aa  she 
shall  live,  and  if  she  has  no  heirs  at  her  death, 
then  to  the  children  of  Of—HM^  thatlL 
took  only  a  life-estale.  [8  Atk.,  784.]  F. 
Chan,  Ot.y  1888,  Eagle  Fire  Ins.  Co.  «.  0am- 
met,  2  Mu>,y  127. 

57.  A  devise  of  the  rents  and  profits, — 
Meldy  to  pass  the  title  to  the  land.  [11  Wend., 
298.]    Smith  «.  Post,  2  JS^.,  528. 

5a  A  devise  to  A.  and  her  heirs,  without 
the  addition  of,  "and  assigns,"  carriee  a  fte. 
[2  Prest.  on  Est.,  8.]  Supr&ma  Ot^  1848, 8um- 
msKfi  V.  Bortis,  4  Edw.^  728. 

59.  Where  there  was  an  explicit  devise  to 
A.  and  B.,  and  following  it  was  an  equally 
explicit  devise  of  the  same  property  to  execu- 
tors, expressed  to  be  notwithstanding  the  for- 
mer devise,  and  with  directions  to  sell  and 
pay  the  proceeds  to  A.  and  B'^^-Held^  thac 
the  latter  devise  must  prevail  over  the  former, 
and  vested  a  fee  in  the  executors.  Supreme 
Ot.y  1884,  Bradstreet «.  Olarke,  12  Wend^  601. 

GO.  The  testator  gave  a  life-estate,  and  di- 
rected that  upon  the  life-tenant^s  death,  the 
land  should  be  equally  divided  between  ''A. 
and  B. ; — HdA^  that  this  vested  only  a  life- 
estate  in  remainder  in  A.  and  B.,  as  tenants 
in  common.  Ot,  of  Appeals^  1860,  Edwards^ 
9.  Bishop,  4  K  T.  (4  Chmit),  61. 

61.  A  direction  that  certain  land  of  the  tes- 
tator "  be  divided  in  equal  parts  unto  my  five 
daughters,"  gives  them  a  life-estate  merely. 
[10  Johns.,  148;  Oowp.,  667.]  Supreme  Ct.y 
1848,  Lippen  v.  Eldred,  2  Barb,^  180. 

62.  The  words,  "I  give  and  bequeath  to 
N."  certain  land,  "he  to  come  into  possession 
of  the  same  immediately  on  my  decease,^'  con- 
fers only  a  life-estate.  Ot.  ofAppeaU^  1860, 
Ohnstead  «.  Olmstead,  4  K  F.  (4  OemMt), 
66 ;  and  see  Harvey  «.  Olmsted,  1  N.  F.  (1 
Oom»t.\  488. 

63.  That  the  word  "asngns"  does  not  in- 
dicate a  fee.  Ohrystie  «.  Phyfe,  19  K,  T,  (6 
SmitlC)^  844. 

64.  By  a  devise  (before  the  Revised  Stat- 
utes) in  general  terms,  without  words  of  in- 
heritance, the  devisee  takes  a  life-estate  only; 
and  the  introductory  words,  "I  order  and 
direct  my  real  and  personal  estate  to  be  divi- 
ded and  distributed  as  follows,"  do  not  en- 
large the  devise  to  a  fee.  There  must  be  not 
only  an  intent,  but  also  words  of  disposition. 
[Exch.  Law  J.,  249,  242.]     Ct,  0/ Appeals, 
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18i8,  Harvey  «.  Olmsted  *  1  iT.  F.  (1  OofMt.)^ 
488 ;  affinniDg  S.  0.,  1  Barb,^  102. 

€&  A  devise  of  "all  that  part  of  the  lot  I 
DOW  live  on,"  without  words  of  limitation  or 
Iwrpetnity, — Jleld^  to  convey  only  a  life-es^ 
tato.  Buprmne  Ot.^  1812,  Jackson  v.  Wells,  9 
Jokm^  222. 

66L  A  will  is  not  to  be  oonstnied,  by  impli- 
eoHon^  to  veM  an  estate  in  the  ezecntors, 
where  all  the  dnties  devolved  on  them  can  be 
diaeharged  under  a  power;  especially  where, 
by  oonstming  the  will  as  giving  an  estate,  the 
devise  will  be  rendered  void,  as  nnlawfnlly 
suspending  the  power  of  alienation.  Ot,  of 
A^€dU^  1851,  Tacker  «.  Tnoker,  6  ii^  F.  (1 
&U.),408. 

€7.  iDopUoatioii  of  intent  to  paaa  fee.  A 
devise  is  to  be  intended  for  the  benefit  of  the 
devisee.  Hence,  if  land  be  devised,  with  di- 
reedons  that  the  devisee  shall  pay  a  gross  snm 
ODt  of  it,  the  devisee  takes  an  estate  in  fee, 
withont  any  other  words,  though  the  snm  to 
be  psid  does  not  amount  to  a  year's  rent  of 
the  land.  [Co.  Litt,  9;  2  Blaokst.,  108;  6 
Ondse  Dig.,  258 ;  8  Burr.,  1628 ;  6  T.  R,  661.] 
Supreme  Ot,^  1810,  Jackson  v,  Merrill,  6  Johm,^ 
186. 

€8.  Foetponement  of  the  payment  does  not 
defeat  the  effect  of  suoli  devise.    lb. 

69.  To  carry  a  fee  by  implication,  it  is 
necessary  that  the  charge  should  be  absolute 
sod  certain.  If  it  is  on  the  testator's  estate 
generally,  the  charge  is  contingent^  for  the 
personalty  may  cover  it;  and  the  devisee 
tekes  only  a  life-estete.  [2Atk.,  841;  8T.R., 
W.]  Suprmne  Ot.^  1811,  Jackson  e.  Harris,! 
HJohm^  141. 

70.  The  testetor  devised  his  farm  to  two 
sons,  to  be  equally  divided  between  them; 
and  for  them  to  pay  certain  legacies,  to  be 
paid  by  his  executors  out  of  his  money  and 
movables; — ffeld^  that  here  was  no  charge 
upon  them  personally,  and  that  they  took  only 
aHfe-eetate.  Supreme  Gt,^  1818,  Jackson  e. 
Bnll,  10  Johne.,  148. 

71.  The  devise  was,  "I  give,  te.,  to  my 
wife,  alter  payment  of  my  debts  and  funeral 
charges,  all  my  estate,"  dec. 

SM^  that  this  did  not  amount  to  a  charge 


*  The  dedsion  in  this  case  was  reasserted  in 
(HoBitead  e.  Ohnatead,  ^KT,{^  Otmtt.),  66. 

t  8«e  thia  case  oommented  on  iu  Jaokaon  «.  Boll, 
10  JehM.y  148;  and  Jaokaon  e.  Baboook,  12  Jd,^ 
889,  S9S. 


upon  the  devisee,  or  specifically  on  the  land, 
which  would  give  a  fee  by  implication.  Sw-^ 
prime  Vt,^  1816,  Jackson  e.  Babcock,  l2John$^ 
889. 

72.  Where  the  devise  is,  ^^he  complying," 
^^,  this  expression  oreates  a  personal  charge, 
and  conveys  a  fee.  [6  Oo.  B.,  16.]  Supreme 
Ot.^  1820,  Jackson  e.  Martin,  18  Johns.^  81. 

73.  Where  the  will  shows  that  the  testator 
had  made  advances  to  the  devisee  which  ex- 
ceeded the  amount  of  the  charge,  it  would  be 
unreasonable  to  imply  that  he  must  have  in- 
tended to  devise  to  him  the  fee.  Supreme  Gt.^ 
1884,  Tanner  «.  Livingston,  12  Wend.^  88. 

74.  Where  the  charge  is  on  the  estate,  and 
there  are  no  words  of  limitation,  the  devisee 
takes  an  estate  for  life  only ;  although  where 
the  charge  is  on  the  person  of  the  devisee,  in 
respect  to  the  estate  in  his  hands,  he  takes  a 
fee.  [4  East,  406;  6  Id.,  87;  2  Bos.  d^ P., 
247;  6  Id.,  848;  6  Co.,  16.]  Supreme  Ct.^ 
1818,  Jackson  e.  Bull,*  10  Johne.,  148;  Gt. 
qfErrere^  1887,  Spraker  «.  Van  Alstyne,  IS 
TTdfuL,  200;  reversing  S.  0.,  18  /<i,  678. 

75.  The  testator  directed  kis  sons,  IL  and 
0.,  to  pay  all  his  Just  debts,  and,  after  be- 
queathing all  kis  household  gboda  and  mova- 
ble effects  to  his  wifb,  devised  to  them  land, 
without  words  of  limitation.  Upon  a  con- 
struction of  the  whole  will,— iT^ieZ,  that  the 
debts  were  charged  upon  them  personally  in 
respect  of  the  land,  and  that  they  took  the  fee 
by  implication.  Ot,  o/Brrare^  1887,  Spraker 
e.  Van  Alstyne,t  18  Wend,y  200;  reversing 
8.  0.,  18  /d.,  678.  Followed,  St^jtreme  Ot^ 
1846,  Heard  «.  Horton,  1  Den.y  166. 

76.  A  charge  equal  to  one-half  the  value  of 
lands, — Seld^  sufficient  to  raise  a  fee  by  im- 
plication. Cft,  e/Brrere^  1888,  Fox  «.  I^helps, 
20  Wend.,  487 ;  affirming  S.  0.,  17  Id.,  898. 

77.  A  charge  that  the  devisee  must  give 
out  of  the  devised  estete,  is  a  charge  both  on 
the  devisee  personally  and  on  the  estete.  Ot. 
qf  Errore,  1888,  Barheydt  e.  Barheydt,  20 
Wend.,  676. 

7&  The  testetor  devised  to  his  son  a  farm, 
dec.,  withont  words  of  inheritance,  he  comply- 
ing with  directions  that  he  was  to  maintein 
his  mother ;  and  in  case  she  should  not  choose 


*  Thia  oaae  waa  approved  in  Jackson  e.  Baboook, 
12  John».^  889 ;  and  in  Jaokaon  e.  Martin,  18  il.,  81, 
aa  an  able  ezamiaation  of  the  aabjeot.  ' 

t  Commented  on,  as  an  extreme  case,  In  Bniling- 
ham  «.  Belding,  21  W^nd.,  468. 
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to  live  in  the  hoofie  devised^  in  th^  ey<$nt  of 
tbfi  spn^B  marriage,  that  then  he  should  build 
a  lnouse  for  her  on  ahother  part  of  the  testa- 
tor's land.  JSeldy  that  this  was  a  personal 
charge  on  devise^  in  respeot  to  the  esta^  de- 
vised, and  that  he,  therefore,  too^  an  estate  in 
feie,  by  implication.  £fuprem»  CU^  1890,  Jack- 
son «.  Hartin,  18  /0W.,  31. 

79.  What  cb9j:g»  nOvoi  UopUcwtioa  of 
fee.  Under  a  devi^  as  follows; — ^^I  give  to 
my  son  J.  the  upper  half  of  my  &n9 ;  I  give 
to  his  sqn  J.  the  lower  half;  but  my  soa  J. 
must  giye  out  of  said  estate*'  to  a  daughter,  a 
sum  of  mon^y^—jHiW,  that  the  .<*»rg!9  was 
pergonal  upon  the  testator's  aon;  that  it  was 
upon  the  vhole  &nn,  not  alone  on  the  part 
deyised  to  J. ;  a^d  that  the  peculiar  ciroom- 
stanoes  of  the  ease  raised  an  implication  that 
the  grandson,  as  well  ^  the  son,  was  to  take 
a  fee.  Qt  ofBinw%  1888,  Ba^rbeydt  0.  Bar- 
heydt»  20  Weng^  576. 

Sfl  Wl^ere  another  ftind  tiba«i  the  ieviae  is 
plajnly  indicated  as  an  eqnivalent  fojr  a  burden 
Imposed  upon  the  beneficiary,  the  devise  is 
not  enlaiged  to  a  fee,  by  implication.  Thus, 
where  th^  test^Ar  gave  l^is  per^nal  propcirty 
Xfk  his  wife  for  life,  and,  upon  her  death,  to 
**  my  son  L.,  who  ia  to  t^e  care  of  his  mother 
during  her  nat^ral  \}X^^—Hel4^  that  this  was 
not  sjul&cient  to  enlarge  into  a  fee  a  subsequent 
devise  to  L.,  without  words  of  limitation.  Qm^ 
jpremfi  Ot^  188&,  Burlingham  «.  Beldjng,  %l 

9X  The  testator  devised  a  farm  to  A.  for 
eight  years,  he  paying  an  annual  rent  of  fifty 
dollars  to  Bu,  and  bequeathed  it  after  the  eight 
years  to  B.,  and  charged  him  with  the  pay- 
ment of  legacies  exceeding  in  the  aggregate 
the  eight  years'  rent  EM^  sufficient  to  give 
a  £ae  by  implication.  Ghdmcery^  18i2,  Ho- 
X^achlan  «.  McLaohlan,  9  Paig$^  53i. 

93.  Where  there  was  a  devise  for  a  term  of 
years  to  A.,  he  rendering  an  annual  rent  to  B., 
with  a  remainder  to  B.,  charging  B.  personally 
with  legacies,— j5i$2(2,  that  the, receipt  by  B.  of* 
rent  from  A.  was  an  acceptance  of  the  estate. 
lb. 

83.  Giving  a  mortgage  on  premises  devised 
subject  to  a  ohaige,  is  an  acceptance  of  the 
devise.  Ohanctry^  1844^  Dodge  v.  Manning, 
11  :Baift^  884. 

M.  A  charge,  to  carry  a  fee  by  implication, 
ijam^t  b^  upon  the  person  of  the  devisee  in  re- 
spect to  the  lands  devised.    Where  it  exists, 


it  tak^.  frqm.  the  device  the  character  of  a 
gift,  and  invepts  it  with  thi^t  of  a  purchase. 
GU  ofAfj^eal^  1848,  Hary^y  v.  Olmsted,*  1 
F.  Y,  (1  (hm^t.\  483 ;  affirming  8. 0.,  1  Barb., 
1Q2.  Followed,  ^wpr^ww  Ct.,  8p.  Z,  1849, 
Yanderwerker  v.  V^d^rwerker,  7  Barb.,  321. 

85.  A  fee  cannot  be  taken  by  impUcatioD, 
vrhen  die  estate  is  partfoul^rly  described  in 
the  will  to  be  otherwise.  [12  Wend.,  88 ;  17 
Id.,  898.]  au^prm^  Ct.,  1848,  Tator  v.  Tator, 
4  Bq/rb.,  481. 

86y  Introducjliory  woi!^  evincing  the  testa- 
tor's ij^te^tion  to  disp9€(e  of  aU  hi^  n^orjdly 
estate,  wiU  i^ot  enj«rge  the  devise  to  a  fee, 
unle^  the  ^prd9  of  dispositioii  in  the  clause 
of  devise  are  connected,  in  terxns  or  sense, 
with  the  introductory  clao^e,  i^iiid  impQrt  more 
than  a  mere  description  of  the  property,  ^ 
pvme  Ct.,  ^,  T.,  184#,  Vapderwerjker  «.  Van- 
d^rw^rker,  7  Ba^b.^  221.  To  similar  effect, 
Barheydt  e.  Barheydt,  20  Wmd.,  576;  01m- 
sM  «.  Harvey,  1  Bwrb.,  102;  affirmed,  8.  0., 
1  N.  7.  (1  Com»t,)y  498. 

87.  In  order  to  rajse  a  fee  by  implication, 
the  ch^rg^  mu^t  he  upon  the  devisee  pereon- 
ally.  A  charge  solely  upon  the  property  de- 
vised, even  though  it  might  defeat  the  devise, 
will  npt  injply  a  ffie.  Ct.  ((f  AfipeaU,  1850, 
Olmstead  i}.  Okost^^^,  4  Jf.  F.  (4  Oomt), 
56. 

aa  That,  since  by  1  Bev.  8tAt,  749,  $  I9  & 
devise  passes  all  the  t^tpitor's  esti^te  unless  a 
differept  intent  appears,  a  devise  of  land,  with- 
out words  of  perpetuity,  passes  the  fee,  and  a 
subsequent  annual  fdlowanoe  given  to  the  dev- 
isee to  keep  it  in  repair,  ^oul4  not  b^  sufficient 
evidence  of  an  intent  to  limit  the  ^tate  to  the 
li&  of  the  devisee.  Fuller  t^.  Yatea,  8  Pa«^0, 
825. 

89.  Where  the  testator  directs  the  <^arge 
to  be  p(ud  out  of  his  hmds,  without  saying  by 
whojip,  no  dnty  is  iQipoi^  oii  the  devisee,  and 
the  charge  does  not  operate  to  enlarge  his  es- 
tate. [2  Pow.,  894,  882;  4  Oomst.,  60;  2 
New  E.,  849 ;  6  East,  87 ;  10  Johns.,  151 ;  18 
Wend.,  205 ;  2P  Id.,  576 ;  2  Jarm.  on  W.,  172; 
1  Orompt.  df  M.,  89.]  Ct.  qfAppeaU,  1852, 
Mesick  e.  New,  7  IT,  T,  (8  aM.\  168. 

90.  That  an  explicit  devise  of  a  life-estate 
cannot  be  enlarged  to  a  fee  by  implication, 
from  merely  charging  the  devisee  with  the 


*  The  djdoULon  in  this  case  was  reasaerted  in  Olm- 
Btead  9.  Olmstead,  4  N,  T,  (4  Obmi^^,  66. 
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paxment  of  debts.  [Oowp.,  841.]  Tanner  v. 
liTingBton,  12  Wend.y  88. 

91.  IMaJlfl.  A  devise  to  A.,  for  life,  abd 
on  her  death  to  her  lawful  issue,  bia,  her,  and 
their  heirs,  executors,  administrators,  assigns 
forerer,  equally  to  be  divided  among  them, 
share  and  share  alike,  gives  A.  a  fee-taal,  which 
the  statute  converted  into  a  fide.  The  words 
"lawfbl  isBUe^  are  to  be  given  the  aame  effect 
as  "  heirs  ;'*  and  superadded  words  may  be 
rejected.  F.  Chan,  Cft.,  1884,  Kingslaiid  e. 
Bapelye,  8  JSiw.^  1.  To  similar  effect,  A,  F. 
Chan.  CfL  (1842?),  Child  e.  Child,  1  If.  Y. 
Ltq.  Obi^  182.  Compare  Beeckman  v.  Soher- 
merhom,  S  SatU^.  Oh.^  181.   . 

92:  H.,  in  1784,  devised  his  estate  to  M.  and 
to  the  heirs  of  her  body  lawfully  begotten,  and, 
ID  defiiult  of  such  heirs,  to  8.,  and  the  heirs  of 
bis  body.  Stid^  that  the  estate-tail  devised 
to  M.  was  converted  into  a  fee  simple  absolute 
by  the  act  of  1782 ;  aind,  $he  being  iUe^timate, 
lad  dying  without  issue,  tiie  estate  escheated. 
Btprime  Ot,y  1815,  Jaoksoh  e.  Van  Zandt,  12 
Mnt.,  189. 

93.  An  eetate-tail  may  be  created  by  mere 
impScatioD,  withott  ainy  exprcfss  words  of  de^ 
Tise.  [Oroise  Dig.,  tit.  Dev.,  ch.  12,  §g  80-40.] 
If  the  implication  be  a  necessafy  one,  it  will 
defeat  the  heir-at-law  of  his  estate  in  fee.  Sfa^ 
prme  Ot^  1820,  Jackson  e.  Bilfinger,  18  •TbAfM., 
368. 

94.  The  testfeitor  devised  to  B.  for  Kfe,  re- 
mainder to  C.  In  fee,  but  if  he  died  without  an 
beir,  then  to  D.  in  fee;  but  D.  wa^  in  fact  hmr 
presomptive  to  C.  HeJd,  that  as  the  devise 
oTer  could  not  talce  effect  as  an  ezeoutbry  de- 
Tise,  0.  took  an  estiitei^tail,  Which  Was  turned 
into  a  fee  simple  absolute  by  the  statute. 
Okanewry^  1821,  Burnet  e.  Denniston^  6  JohM, 
Oh^SS. 

95.  The  testator  devised  land  to  his  son  B. 
for  his  tiAtnral  life,  with  remainder  to  B.^s 
first  son,  for  his  natural  life,  With  remainder 
in  tail  male  to  such  son's  firM  son.  After  the 
testator's  death,  B.,  who  was  before  childless, 
invried  and  had  a  son,  C,  who  was  bom  af- 
ter B.'s  death  ;—Eeld,  that  C.  took  an  estate- 
tail,  which  was  turned  by  the  statute  into  a 
fee  simple.  St^eme  Oty  1886,  Jackson  e. 
Brown,  18  Wend,,  487. 

96.  A  devise  by  words,  which  would  former. 
Ij  be  appropriate  to  create  an  estate-tail,  car- 
ries a  fee,  sinqe  the  statute  abolishing  entails. 
^  statute  frustrates  the  testator's  intention  to 


liihit  the  estate,  and  substitutes  a  limitation  of 
its  own.  Ot.  qflhrorsy  1846,  Grout  e.  Town- 
send,  2  Dm,,  886;  aflSrming  S.  C,  2^22, 664. 

97.  XdmitatiokiB.  A  devise  was  to  A.  in 
fee,  adding,  that  in  case  A.  should  die  without 
lawful  issue,  ^*  the  said  property  he  died  pos- 
sessed of,  I  will  to  B."  Held,  that  the  latter 
cknse  was  void  for  repugnancy  to  the  abso- 
lute power  of  disposal.  [Fitzg.,  814 ;  1  Yes., 
9;  6  Tyng,  600.]  Supreme  Ot,  1818,  Jack- 
son e.  Bulk,  10  John».y  19.  Followed,  Ot.  of 
Btron,  1816,  Jackson  e.  Delancy,  18  Id,,  687. 

da  Where  a  limitation  reatil^  solely  on  the 
words  **  dying  without  issue"  would  fail,  if  th« 
will  proceeds  and  gives  the  part  of  the  one  so 
djing  without  issue  to  the  survivors,  the  term 
*^  tfUrtivors"  rescues  the  limitation  from  the  op- 
eration of  the  general  principle,  for  the  reason 
that  it  conld  not  have  been  intended  that  the 
survivor  was  to  take  only  after  an  indefinite 
failure  of  issue,  as  that  event  might  not  hap- 
pen till  long  Biter  the  death  of  all  the  survi- 
vors. JSkipreme  Ot,,  1818,  Moffiit  e.  Strong, 
10  Johne.,  12. 

99.  Where  llmds  are  deviaed  in  fee  with  a 
limitation  over,  the  latter  devise  ia  in  f8e.  It 
necessarily  refers  to  the  estate  before  devised. 
Suprmhe  0^.,  1814,  Jacks6n  e.  8taata»  11 
Johns,,  887. 

100.  A  devise  was  to  A.,  and  if  the  deviaee 
should  die  without  dispodng  of  the  property, 
then  to  B. ;— J9«2(Z,  that  as  the  first  devisee 
took  a  fee,  the  limitation  over  was  repugnant 
to  the  power  to  sell,  and  therefbre  void.  €f^ 
of  Brron,  1816,  JackBon  e.  Delancy,  18 
John»^  687;  affirming  S.  C,  11  /il,866;  re- 
examined and  reaffirmed,  1819  [citing  Fitzg .^ 
814;  6  Mass.,  600;  1  Yes.,  10^*  4  Term.,  441], 
Jackson  e.  Bobins,  16  JohnM.,  687;  affirming 
a  a,  16  Id.,  169. 

101.  Wherever  the  first  limitation  vests  ia 
poe$eman,  those  that  follow  vest  in  interest  at 
the  same  time,  and  cease  to  be  executory,  and 
become  mere  vested  remainders,  subject  to  all 
the  incidents  of  remainders.*  [2  Saund.,  888 ; 
2  Yes.  Sen.,  248.]  Sapr&me  Ot,,  1828,  Lion 
e.  Burtiss,  20  Johm,,  488 ;  8.  P.,  Ot,  ((fErrore, 
1828,  Wilkes  e.  Lion,  2  Co^.,  888. 

103.  After  devising  a  life-eetate,  the  testa- 
tor devised  to  M.  and  K,  in  fee  simple  for- 
ever ;  if  one  of  them  should  die,  the  property 


*  S«e  this  oomtnoDted  on  in  Vedder  e.  Xvertson, 
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to  descend  on  the  other ;  ^  in  case  both  should 
die,  the  property  to  descend  on  my  wife;" — 
JSMd^  that  tixe  words  **  without  issue''  must  be 
supplied,  by  necessary  intendment,  after  the 
phrases  **if  one  of  them  should  die,"  and  ''in 
case  both  should  die;"  so  that  upon  the  death 
of  both  without  issue,  the  widow  took  the  fee. 
JV.  Y.  Superior  Ot.^  1829,  Jackson  «.  Strang, 
1  EaU,  1. 

103.  Where  the  first  limitation  over  was  to 
children,  on  the  death  or  marriage  of  their 
mother,  but  if  one  or  more  of  them  should  die 
without  lawful  issue,  the  surviyors  should 
have  the  estate, — Hdd^  that  the  children  took 
a  conditional  fee,  and  that  the  limitation  over 
to  the  suryivors  on  the  happening  of  the 
contingency,  was  in  itself  a  separate  and  dis- 
tinct executory  devise,  and  could  not  be  made 
▼alid  as  a  remainder.  Ohane&ry^  1862,  Ted- 
der «.  Evertson,  8  Pa4ge^  281. 

104L  The  nde  In  Sheilley's  Caae  only  applies 
to  a  limitation  of  a  remainder  to  the  heirs,  or 
heirs  of  the  body,  of  the  first  taker ;  and  not 
to  an  estate  for  Ufe,  with  remainder  to  the 
issue  of  the  deyisee  who  may  be  living  at  the 
time  of  her  death.  The  term ''  issue,"  in  such  a 
devise,  is  a  word  of  purchase,  not  of  limitation. 
[Fmch,  280;  Ooke,  268.]  Ohaneerff,  1884, 
Oushney  «.  Henry,  4  Paige,  845. 

105.  A  limitation  for  life  to  an  unborn 
son  is  good;  but  a  limitation  to  the  issue  of 
such  unborn  son,  as  purchaser,  is  void,  as  be- 
ing a  possibility  upon  a  possibility,  and  the 
unborn  son  wiU  take  a  fee  simple.  Supreme 
Ot,,  1885,  Jackson  «.  Brown,  18  Wend.,  487. 

106.  A  devise  to  A.  for  life,  with  remain- 
der ''  to  the  male  heirs  that  he  now  has,  or 
may  hereafter  have,"  and  "  if  he  dies  without 
male  heirs,"  then  to  his  female  heirs;  does 
not  create  an  estate-tail,  within  the  rule  in 
Shelley's  Oase.  [6  Cruise  Dig.,  846;  12 
Wend.,  88.]  A.  V.  Chan.  0%.,  1845,  Oonklin 
0.  Oonklin,  8  Satnif,  Oh,,  64. 

107.  The  effect  of  the  words  ''heirs,"  and 
"  children,"  contrasted.  Rogers  «.  Rogers,  8 
Wend,,  608 ;  Matter  of  Sanders,  4  Paige,  298. 

108.  In  a  devise  to  H.,  "to  hold  during  her 
life,  and  then  to  descend  to  the  heirs  of  her 
body,  and  their  heirs  and  assigns  forever,"  the 
words,  "  heirs  of  her  body,"  are  words  of  limi- 
tation and  not  of  purchase,  according  to  the 
rule  in  Shelley's  Oase ;  and  the  addition  of  the 
words,  "and  their  heirs,"  te.,  does  not  suffice 
to  take  the  oase  out  of  that  rule.     Ot.  itf  Ap- 


peaU,  1852,  Brown  «.  Lyon,  6  K  Y,  (2  iS9&2.), 
419.  To  the  same  effect,  Ct,  ofErrore,  1846, 
Schoonmaker  v.  Sheely,  8  Den,,  485 ;  affirm- 
ing S.  0.,  8  EiU,  165 ;  and  see  Brant «.  Gels- 
ton,  2  Johne,  Cae,,  884;  and  Barlow  «.  Barlow, 
2  K  Y.  (2  Comet,),  886. 

109.  .In  such  case,  therefore,  the  devisee 
takes  an  estate-tail,  which  was  converted  into 
a  fee  simple  by  the  statute  of  1786,  abolishing 
estates  in  tail.    Ih, 

110.  Suivlvotrtiip.  The  testator  devised 
real  property  for  twenty  years,  and,  after  the 
expiration  of  that  term,  devised  the  same  to  his 
three  sons,  in  fee,  to  be  equally  divided  between 
them,  providing  that,  if  either  should  die  before 
a  division  should  be  made,  leaving  a  child,  or 
children,  such  child  or  children  should  take 
his  share ;  and  that,  if  either  should  die  before 
such  division  should  be  made,  without  lawful 
issue,  his  share  should  go  to  the  siurivin^ 
sons;— JTis^  1.  That  the  testator  did  not 
contemplate  an  actual  partition  as  the  time 
when  the  estates  of  the  sons  were  to  vest  ab- 
solutely, but  referred  to  the  end  of  the  term 
of  years,  so  that  any  son  who  survived  that 
term  would  take  an  absolute  fee.  2.  That 
the  children  of  a  son  who  was  deceased  oould 
not  daim,  under  the  second  clause,  the  share 
which  such  deceased  son  would  have  been 
entitied  to,  on  the  death  of  another  son.  Ot. 
of  Error;  1887,  Okson  «.  Olason,  18  Wend^ 
869;  affirming  S.  0.,  6  Pat^tf,  541. 

HI.  The  testator  devised  to  his  wife  all  his 
"  estate,  real  aud  personid,"  and  added  a  de- 
vise to  0.,  of  "all  the  avails  of  it  that  might 
remain"  at  her  death ; — Eeld,  that  the  wife 
took  the  fee,  and  the  devise  over  to  0.  was 
repugnant  and  void.  Supreme  Ot,  1889,  Hel- 
mer  «.  Shoemaker,  22  Wend,,  187. 

112.  In  a  devise  to  two  sons  in  fee,  with  a 
limitation  over,  in  case  of  the  death  of  either 
without  issue,  to  the  survivor, — EM,  on  a 
view  of  the  whole  wiU,  that  the  words  "or 
the  son  who  has  died  and  left  issue,  who  are 
then  living,"  might  be  supplied,  so  as  to  enable 
the  issue  of  the  one  who  died  first  to  take  of 
the  share  of  the  other  dying  without  isaue. 
OhofMsery,  1848,  Pond  «.  Bergh,  10  Paige,  140. 

113.  Pzoteotlon  against  oreditora.  A  tee- 
tator  may  accompany  a  devise  for  life  with  a 
provision  that  in  case  Judgment  be  recovered 
against  the  devisee  in  a  creditor's  suit  instituted 
for  the  purpose  of  obtaining  the  ftmd,  then  the 
interest  of  the  devisee  in  the  fund  shall  i 
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tnd  the  ezecators  shall  thereafter  apply  the 
inoome  to  the  support  of  his  family.  A  prov i- 
81011  repngnaiit  to  the  estate  devifled  is  ineffect- 
oaL  pi  Pibk.,42;  6  Paige,  688;  1  Sim.,  66.] 
But  this  role  does  not  deprive  a  testator  of 
the  power  to  dedare  effectually  that  a  heqnest 
ahaU  cease  on  the  happening  of  an  event, 
whifih  wonld  subject  it  to  the  claims  of  ored> 
iton,  and  then  to  give  it  a  different  direction. 
[18yes.,429;  18Id^404;  6Sim.,804;  SMadd., 
483.]  Kor  is  the  provision  in  question  void  as 
ijiainst  public  policy.  Ot.  of  Appeals^  1856, 
BrambaU  «.  Ferris,  14  K  Y.  (4  JT^m.),  41. 

114;  Wlieco  a  ctoviae  is  limited  upon  a  col- 
kterai  event,  the  estate  must  determine  when 
the  event  arises,  thoogh  the  devise  over  should 
be  void.  Thus,  where  the  testator  devised  to 
R  the  use  of  certain  lands  ^^  until  G.  shall  be 
oioorporated  as  a  village,  and  then  to  the 
tmitees  of  said  village;*'— J9«U,  that  irrespec- 
tiTo  of  the  validity  of  the  devise  over  to  the 
tnateea,  the  estate  of  B.  terminated  upon  the 
incorporation  of  the  village.  Ot.  ofAppeaU^ 
1868,  Leonard  «.  Burr,  18  K  T.  (4  Smith),  96. 

11&  In  what  cases  the  word  ^^childiren*' 
u  a  word  of  limitation.  Ohrystie  v,  Phyfe,  19 
jr.  7.  (5  SmUh),  844. 

116L  A  limitation  over  ''  to  the  heirs  of  B." 
win  pass  a  fee,  and  this  ia  so  though  B.  were 
firing  when  the  will  was  executed,  although  it 
would  be  otherwise  of  a  devise  of  a  present 
estate.  Ot.  rf  -AppedU^  1868,  Oampbell  v, 
Bawdon,  18  K  F.  (4  Smitk),  412;  and  see 
8.G.bdow,19.&M-».,  494. 

117.  In  a  devise  to  two  in  fee,  in  severalty, 
and  ^  in  case  of  the  death  of  either  of  them, 
then  to  the  survivor,'*  the  word  ^  then"  refers 
to  some  determinate  period,  which  must  have 
been  before  the  testator's  decease,  or  under' 
Uwfol  age.  Supreme  Ot.y  1857,  Asht).  Oole- 
man,  94  Barb^y  645. 

1X8L  Where  a  devise  to  the  survivor  or 
sorTivors,  or  the  issue  of  any  who  may  have 
previously  died,  was  not  confined  in  terms  to 
a  death  within  the  lifetime  of  the  Either,  but 
the  elauaes  were  connected  by  the  copulative 
coDjonotion  ^^and,"  and  both  related  to  the 
aame  property,  and  provided  for  consistent 
alternatives, — J3iMy  that  there  was  no  doubt 
of  the  testator's  intention  to  confine  the  limita- 
tion to  death  within  the  lifetime  of  the  father. 
'A^prwM  Ot.^  1858)  Hunter  «.  Hunter,  17  Barb., 
«i89.  , 

119.  HdWMtnrtwm.   Where  a  precedent  limi- 


tation fails,  by  any  means,  the  subsequent 
limitation  takes  place.  Thus  where  a  devise 
was  to  the  widow  for  life,  remainder  in  fee  to 
B.,  but  if  the  widow  died  before  he  came  of 
age,  M.  was  to  have  possession  until  that  event; 
and  M.  and  the  widow  died  in  B.'s  minor- 
ity,—iTe^  that  an  absolute  remainder  wan 
vested  in  B.,  and  he  was  entitied  to  possession 
on  the  death  of  the  widow.  [1  Yes.,  422 ;  2 
Bro.  0.  a,  896;  8  Id.,  897.]  Supreme  Ot,, 
1801,  Jackson  «.  Durland,  2  Johne.  Oae,,  814. 
lacx  A  remainder  in  fee,  limited  upon  a  life- 
estate,  vests  on  the  death  of  the  testator. 
The  particular  estate  and  the  remainder  are 
but  one,  and  the  possession  of  the  life-tenant 
is  the  possession  of  the  remainder-man,  so  as 
to  enable  him  to  dispose  by  deed  or  will 
Supreme  Ot.,  1807,  Wimple  e.  Fonda,  2  Johne,, 
288. 

121.  By  a  devise  to  0.  for  life,  with  remain- 
der in  fee  to  all  such  children  as  she  shall  have 
at  her  death,  O.'s  children,  living  at  the  death 
of  th9  testator,  take  a  vested  remainder,  which 
will  open  and  let  in  after-bom  children  of  0. 
Supreme  Ot,,  1809,  Doe  «.  Provoost,  4  Johne., 
61. 

122.  It  is  a  rule  in  the  construction  of  wills, 
particularly  of  those  inartificially  and  obscurely 
drawn,  to  advert,  fai  order  to  discover  the  in- 
tention of  the  testator,  to  his  situation  at  the 
time  of  making  the  will,  as  to  the  number  of 
his  children,  the  different  kinds  of  property  of 
which  he  was  seized,  dec.  [6  Oruise  Dig.,  168.] 
lb. 

123.  After  devising  a  life-estate,  the  testa- 
tor gave  to  J.,  his  heirs,  and  assigns  forever, 
all  the  rest  of  his  estate,  he  to  pay  all  4ebts, 
ice.,  with  a  power  to  the  executora  to  sell  any 
part  of  the  estate  on  non-payment  of  debts, 
&c. ; — Seld,  that  J.  took  the  remainder  in  fee. 
Supreme  Ot.,  1812,  Jackson  «.  Welk,  9  Jehne,, 
222. 

124.  Upon  a  devise  to  A.  for  life,  remainder 
to  her  child  or  children,  a  child  of  A.,  living 
at  the  death  of  the  testator,  takes  a  vested  re- 
mainder in  fee,  subject  to  open  and  let  in 
after-bom  children.  Ohaneery,  1884,  Hannan 
«.  Osbom,  4  Paiffe,  886 ;  1885,  Yan  Yechten  v. 
Pearson,  6  Id,,  512. 

125.  A  devise  to  A.  for  life,  with  remainder 
in  fee  to  his  heirs,  vests  in  A.  an  estate  for 
life,  with  a  contingent  remainder  to  such  per- 
sons as  shall  be  his  heirs.  [1  Rev.  Stat.,  725, 
S  28.]     Ohancery,  1888,  Knight  e.  Weatiier- 
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wax,  7  Faig4^  A82 ;  and  see  Wood  «.  Eeyes,  8 
/i.,  866. 

126.  Retaiaiiidara.  The  testator  gave  his 
executors  a  power  of  sale,  and  gave  the  income 
to  his  widow  for  life,  and  the  property  itself 
to  the  children  of  a  brother,  after  her  death. 
Seldy  that,  on  the  death  of  the  testator,  the 
children  then  living  took  a  vested  remainder 
in  fee  as  tenants  in  common,  subject  to  open 
and  let  in  otheft,  and  sabject  to  be  divested 
by  death  in  the  lifetime  of  the  vridow,  or  to 
be  defeated  by  the  execution  of  the  power  of 
sale.  [4  Johns.,  61 ;  4  T.  K,  89 ;  1  Ball  & 
Beat.,  68.]  Ohane&ry^  1889,  Nodine  «.  Green- 
field, 7  Faigey  644. 

127.  In  a  devise  to  A.  for  life,  remaiiilder 
from  and  after  her  death  to  het  t&ree  dsogh* 
ters,  or  to  the  survivor  or  survivors  of  them, 
their  or  her  heirs  or  assigns  forever, — ^the  snr- 
vivorship  refers  to  the  death  of  the  testator, 
and  the  three  take  vested  rtanainders  upon  his 
death,  subject  to  be  divested  by  dying  without 
issue  before  the  death  of  the  mother;  so  that 
if  they  survive  the  testatdr,  but  before  tite 
death  of  the  mother  one  of  Iftiem  dies,  leading 
heirs,  a  survivor  takes  only  one-third,  and  the 
heirs  of  the  deceased  take  her  share.  Ot,  of 
Brrofty  1840,  Moore  e.  Lyons,  26  Fbuf.,  119; 
but  compare  Lovett  e.  Buloid,  8  Bofrb,  Oh,^  187. 

12a  Where  the  testator  gave  his  estate  in 
trust  for  the  support  of  a  daughter,  and  di- 
rected, in  case  she  should  die  leaving  lawfiil 
issue,  that  it  should  be  divided  amobg  hfer 
lawful  heirs, — Held^  that  she  having  died 
without  issue,  the  rcSmunder  Was  mdispOAd 
of  by  the  will,  and  went  to  the  testator's 
heirs.  Chancery^  1840,  Wood  «.  Eeyes,  8 
Faige^  866. 

129.  A  devise  t.o  A.  for  life,  with  remainder 
in  fee  to  her  child  or  children,  if  bhe  should 
have  any,— in  case  she  has  a  child,  vests  a  re- 
mainder in  fee  in  the  child,  subject  to  open 
and  let  in  A.*s  ftfter-bom  children.  Ot.  of 
Brrors,  1841,  Miller  e.  Macomb,  26  Wend.^ 
229 ;  affirming  S.  0.,  9  Faige,  266. 

130.  Where  there  is  a  devise  in  trust  to  the 
use  of  A.  for  life,  and  after  her  death  to  be 
divided  among  her  children,  with  a  limitation 
over  to  the  issue  of  such  of  her  chUdren  as 
shall  die  before  the  time  appointed  for  such 
division, — the  remainder  is  contingent,  for  the 
persons  who  are  to  take  cannot  be  ascertained 
during  the  continuance  of  the  particular  estate. 
"Issue"  is  here  a  word  of  purchase.     Ot,  of 


Brrors,  1848,  Ohamplin  e.  Halght,  7  BtU^  345; 
reversing  8.  O.,  10  Faigo^  274. 

131.  A  remainder  is  vested  wiiere  the  in- 
terest is  fixed,  althoQgh  it  may  be  nncertain 
whether  it  wiH  ever  take  effidot  in  poeseesion. 
It  is  the  present  capacity  of  taking  effect  in 
possession,  if  the  possession  were  to  become 
vacant,  that  distinguishes  a  vested  from  a  con- 
tnagent  remainder.  Ot.  ofBrron^  1845,  Grout 
«.  TownsMid,  2  Den^^  886 ;  aflinning  8.  C,  2 
ffiU,  654. 

132.  A  remainder  is  contingent,  when  ^e 
limitation  is  to  take  effect  on  an  evellt  whidi 
may  never  happen,  or  which  may  not  happen 
till  after  the  preceding  particular  estate  enda, 
6r  is  limited  to  a  person  not  in  being  or  not 
ascertained;  but  wh^re  the  littitation  is  to 
take  effect  upon  an  event  which  mast  oteur, 
and  the  person  to  whom  it  is  limiled  is  ascer- 
tained, the  ^nlidi^der  is  to  be  deemed  vested ; 
and  any  provision  or  cdntingeney  which  ntay 
prevent  its  cDning  into  possessiei^,  ot  entire^ 
cut  it  oSj  is  a  condition  subsequent  [F<^ow- 
ing  Ooohran  «.  Van  Bnrlaiy,  20  Wend.,  805  r 
15  Id.,  486;  and  distingnislnng  Jackson  «. 
Waldron,  18  Id.,  17&]  A.  V,  Oham.  OL,  18a, 
Williamson  «.  Field,  2  Sandf  (?%.,  688 ;  and 
A^  Beec^fltan  «.  Bchennerhcrim,  8  Id.^  181. 

193.  A  devise  to  a  son  in  fee,  ^^from  iM 
imifiedMltely  alter  the  youiigest  of  my  <Ai)dren 
dinU'  have  attained  the  age  of  fourteen  yean, 
if  niy  Mfe  shaU  iten  have  married,'^— AMI, 
on  a  view  of  the  whole  will,  to  be  Ai  absoluCa 
devise  in  fee,  vestinlg  in  poStesslon  lifter  the 
yodngest  child  lUttsSaed  fourteen,  and  after  the 
wife^a  estate  during  widowhood.  OhtmeSTfy- 
1887,  Ooeby  9,  Wend^,  ^FtHge,  648. 

134.  The  tebtator  devised  to  each  of  his 
children  an  nnditid^  share  in  certain  land, 
for  life,  and  after  the  deoease  of  each  ^ild,  to 
the  children  of  such  child,  their  hein  and  aa- 
signs  forever.  Reld^  that  the  devvie  in  re- 
mainder was  to  all  the  children  of  each  child 
as  a  dans;  and  that  eadi  of  such  ohildrea 
took,  at  birth,  a  vested  rismainder,  in  fee,  sub- 
ject to  open  and  let  in  aftor-boni  children. 
Ohaneery^  1847,  Carpenter  o.  Sohermeriiom, 
^Barb.Oh.,Zl^ 

135.  A  remainder  in  fee  limited  by  will  to 
the  eldest  son  of  the  first  taker,  to  whom  an 
intermediate  life-estate  is  given,  is  contingeat 
until  the  birtii  of  such  son ;  but,  on  the  birth 
of  such  SOD,  before  the  termination  of  the  life- 
estate,  it  becomes  a  vested  remaindw.     CL  qf 
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AfpealM,  1848,  Wendell  v.  Orandull,  1  M  F. 
(1  Ccnuty,  491 ;  affirmiDg  8. 0.,  wh  rum.  Yan- 
derbeyden  «.  Orandall,  2  Deti.^  9. 

136.  A  testator  gave  to  Iiis  wife  an  eetate 
for  life,  ^'and  after  her  death,  in  case  my 
daughter  should  die  without  children,  then 
to  W.  and  H."  The  daughter  survived  the 
mother,  but  afterwards  died  without  children. 
SMy  that  on  a  proper  construction  of  this 
provision,  W.  and  H.  took  contingent  remain- 
ders in  fee,  which  would  take  effect  only  in 
case  the  daughter  died  childless  during  the  life 
of  the  widow;  that  the  daughter,  in  the  mean 
time,  took  the  fee  by  descent ;  and  that  on  her 
corviring  the  widow,  the  remainders  feU,  and 
she  became  entitled  to  the  premises  absolutely. 
Ct,  ofAppeaU,  1849,  Wolfe  «.  Van  Nostrand, 

139.  CbntiDgent  remalndan  in  tail  are  not 
to  be  sustained  as  executory  devises.  Thus, 
where  the  testator,  by  will,  taking  effect  in 
1801,  devised  his  real  property  to  his  sons 
and  the  heirs  of  their  bodies,  share  and  share 
alike,  and  if  any  son  died  without  issue,  his 
ihare  was  to  go  to  the  survivors,  d^.  \^MMy 
that  the  devise  created  estates-tail,  which 
were  turned  into  estates  in  fee  simple  abso- 
lute, by  the  act  of  1786,  which  abolished  en- 
tails; and  that  tiie  limitations  over  fell  with 
the  estates-talL  Ct,  of  Appeals,  1849,  Lott  e. 
Wykofl;*  3  y.  Y.  (3  Oonut),  856 ;  affirming 
8.  C  1  Barb.,  5165. 

laa  The  testator,  by  wHl,  taking  effect  in 
1801, 'devised  his  real  property  to  his  four 
ions  and  the  heirs  of  their  bodies,  share  and 
.ahare  alike.  If  any  one  of  tbem  should  die 
without  issue,  his  share  was  to  go  to  the  sur- 
▼ivors,  to  be  equally  divided  among  them. 
BeU,  that  the  sons  took  estates-tail,  with  con- 
tingent cross-remainders.  [6  l£ad.,  258;  3 
BuU.  Peame,  51.]    /ft. 

139.  Under  a  devise  (by  will  made  in  1807) 
to  testator's  grandson,  of  ^'the  use  and  im- 
provement^' of  certain  real  property,  with 
power  to  dispose  of  the  same  to  the  children 
or  gnndchiTdren  of  the  devisee,  and  for  want 
of  sQch  children  or  grandchildren,  the  estate 
to  descend  to  the  testator^s  son  and  to  his 
heirs;— All,  that  the  grandson  took  a  life- 
estate,  with  remainder  in  fee  to  his  children 
or  grandchildren,  with  an  executory  Mmita- 


•  Followed  in  Barlow  v.  Barlow,  2  il?!  r.  (2  Oamtt.), 
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tion  over  to  testator's  son;  that  the  first-born 
child  of  the  grandson  took  a  vested  remainder 
in  fee,  subject  to  open  to  let  in  after-bom  ohii- 
dren  or  grandchildren,  and  subject  to  be  de- 
feated by  the  power  of  appointment.  Ct.  of 
Appeals,  1850,  Baker  v,  LoriUard,  4  K  F.  (4 
Com»t.),  267. 

140.  The  testator  devised  to  his  daughter 
**  J.,  and  such  her  child,  or  children,  as  shall^ 
at  her  decease,  be  living,  and  shall  have  at- 
tained, or  shall  thereafter  attain  the  age  of 
21,"  all  the  residue  of  his  estate,  and  the  re- 
version, remainder,  rents,  d^.,  "to  her  sole 
and  separate  use,"  as  though  she  were  unmar- 
ried. Meldf  that  J.  took  an  estate  for  life. 
The  words  "child  or  children"  in  this  pro- 
vision are  words  of  purchase,  and  the  remain- 
der is  contingent.  Supreme  C^,  1851,  Tayloe 
9.  Gould,  10  Barb.,  888. 

141.  Bzoontary  dewlaaa.  Rents  and  prof- 
its, as  weU  as  the  estate  itself,  may  be  given 
by  way  of  executory  devise.  Chaneery,  1820, 
Rogers  v.  Ross,  4  JohTie.  Ch.,  888. 

142.  The  rents  and  profits  may  accumulate 
in  the  hands  of  the  heir-at-law,  for  the  benefit 
of  the  executory  devisee,  until  the  vesting  of 
the  estate ;  or  the  court  may  appoint  a  receiver 
for  that  purpose.  The  heir-at-law  may  be 
considered  as  a  trustee,  in  such  case,  when  it 
is  necessai^  to  carry  the  intention  of  the  tes- 
tator into  effect    lb. 

143.  In  a  devise  to  the  testator's  children, 
in  fee,  with  a  provision  that  if  any  of  them 
should  die  without  male  heirs,  the  lands  should 
return  to  the  survivors,  to  be  equally  divided 
between  them; — Held,  on  a  construction  of 
the  whole  will,  that  the  latter  provision  did 
not  control  the  previous  devise  in  fee,  nor 
create  an  estate-tail ;  but  the  limitation  over 
being  to  take  effect  on  the  death  of  the  devisee 
without  issue  male,  was  good  as  an  executory 
devise.  Supreme  Ct.,  1806,  Fosdick  e.  Oor- 
nell,  1  JoTins.,  440.  Followed,  1814,  Jackson 
«.  Staats,  11  Id.,  887 ;  and  see  Jackson  e.  Blan- 
shan,  8  Id.,  292. 

144.  A  valid  executory  devise  of  real  or 
personal  property,  is  an  inalienable  interest, 
which  the  devisee  cannot  defeat  by  a  common 
recovery,  or  any  other  mode  of  conveyance; 
and  the  devisee  has  only  a  use,  and  not  an  ab- 
solute interest,  in  the  property  devised,  whether 
that  property  be  real  or  perscoal.  Supreme  Ct^ 
1818,  Jackson  e.  Ball,  10  .TsAfis.,  19 ;  8.  P.,  Ct. 
of  Errors,  1819,  Jackson  «.  Robins,  16 /<2.,  587. 
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145.  The  testator  devised  certain  real  prop- 
erty to  his  80D  J.,  his  heirs,  &o.,  forever,  and 
other  real  property  to  his  son  M^  his  heirs, 
Ac,  forever,  and  added  that,  if  either  should 
die  without  lawful  issue,  his  share  should  go 
to  the  survivor;  and  in  case  of  hoth  their 
deaths,  without  lawful  issue,  the  property 
should  go  to  the  testator's  hrother  and  sister. 

Held^  that  on  the  death  of  J.,  without  issue, 
M.  took  by  way  of  executory  devise.*  [1 
Johns.,  489;  8  Id.,  292;  10  Id.,  12;  11  Id., 
887]  Ct,  €f  Brron,  1819,  Anderson  v.  Jack- 
son, 16  Jbhnt.^  882.  To  the  same  effect,  Cfhan- 
eery^  1682,  Yedder  v.  Evertson,  3  Paigey  281 ; 
1848,  Pond  u.  Bergli,  10  Id.,  140;  1848,  Lov- 
ettu.  Buloid,  8  Barb.  Oh,,  187.  A.  V.  Chan.  Ct,, 
1846,  Davison  «.  De  Freest,  8  Sancif.  Ch,,  466. 

146.  In  a  subsequent  case,  arising  on  the 
same  will, — HM,  that  the  executory  devise 
to  the  survivor  thus  ceasing  to  be  executory, 
M.  became  seized  in  fee-tail,  and  the  subse- 
quent remainder  in  favor  of  the  testator's 
brother  and  sister  became  a  remainder  limited 
on  a  fee-tail,  which  brought  the  case  within 
the  statute  of  1786  (1  Bm.  L,  Of  1818,  62),^nd 
turned  the  estate  of  M.  into  a  fee  simple  ab- 
solute. Ot.  ofErron,  1828,  Wilkes  «.  Lion, 
2  (7otf.,  888.  To  the  same  effect,  Suprefns  Ot, 
1888,  is  Lion  «.  Burtiss,  20  Johrn,,  488.  Fol- 
lowed, Supreme  Ot^  1826,  Jackson  «.  Thomp- 
son, 6  Oi0.,  178;  1829,  Jackson  «.  Elmendorf, 
8  Wend.,  822;  1880,  Jackson  «.  Ohristman,  4 
Wend,,  277. 

147.  The  estates  which  J.  and  M.  took, 
were  only  determinable,  qualified  or  base  fees ; 
and,  on  the  death  of  one,  the  surrivor  took  a 
fee  simple  absolute.  £k^>rem4  Ot^  1844^  Wal. 
dmn  «.  Oianini,  6  JERU^  601. 

148L  A  devise  to  A.  with  a  devise  over  to 
the  testator^  next  heir,  if  A.  should  die  onmar- 
Hed  or  without  lawftil  issue, — ^there  being  noth- 
ing in  the  will  to  show  that  the  testator  meant 
iwue  liTing  at  the  time  of  A.'8  death,— vests  in 
A«  an  estate-tail,  which  is  turned  into  a  fee  by 
th«»  utatutei.  The  oontlDgenoy  is  an  indefinite 
ikilure  of  isauei  and  therefore  too  remote  to 
sustain  the  devise  over  as  executory.    Su- 


•  Explained  In  Wllkw  e.  Don  (S  Cbw.,  S88,  899, 
89<),  and  Vadder  •.  BvertMn  (S  Pn^  981),  w  tara- 
ing  on  the  word  *'  •nnrivor.**  The  roBolt  of  the  liti- 
gation on  this  will  is  ttatod  in  Waldron  •.  Gianlni  (6 
iStt,  601).  In  Jaokaon  •.  Chew  (19  WkstO.,  158), 
this  rule  was  disoossed,  and  followed,  as  a  local  mle 
of  property. 


preme  Ot,,  1820,   Jackson    e.   Billinger,    18 
Johns.,  868. 

149.  Though  a  limitation  over  of  an  an- 
nuity upon  an  indefinite  failure  of  issue,  ia 
void,  a  limitation  over  upon  the  death  of  the 
annuitant  without  issue,  living  at  the  time  of 
her  death,  is  good  by  way  of  executory  devise. 
[Amb.,  122;  18  Vee.,  484;  6  Bro.  P.  O.,  816 ; 
2  Oow.,  888.]  Ohaneery,  1829,  Bradhurst  t>. 
Bradhurst,  1  Paige,  881. 

150.  A  devise  over  upon  the  death  of  the 
first  devisee  without  leaving  lawful  issue,  de- 
pends upon  the  death  of  the  first  devisee  with- 
out issue  at  the  time  of  the  death, — and  is 
valid  as  to  personal  estate.  Ohaneery,  1831, 
Rathbone  v,  Dyckman,  8  Paige,  9. 

151.  A  devise  to  A.  from  and  immediately 
after  the  testator's  youngest  grandchild  be- 
comes of  age,  to  hold  the  same  to  her  for  life, 
with  remainder  to  such  child  or  children  as 
might  be  born  of  her  body,  and  to  their  heirs 
and  assigns, — gives  A.  a  contingent  estate  for 
life,  by  way  of  executory  devise,  which  be- 
comes vested  on  the  majority  of  the  grand- 
child, and  gives  a  remainder  in  fee  to  such 
child  or  children  as  she  had  when  her  estate 
vested  in  possession,  subject  to  open  and  let 
in  after-bom  children;  and  if  she  had  none 
then,  the  remainder  is  contingent  till  the  birth 
of  her  first  child.  Ohaneery,  1884,  Matter  of 
Sanders,  4  Paige,  298. 

152.  Naked  poaaltalUty.  Under  devises  to 
each  of  two  persons,  vnth  a  provision  that,  if 
either  should  die  without  lawful  issue,  that  hia 
share  should  go  to  the  survivor;  either  one 
has  only  a  naked  possibility  of  interest  in  the 
premises  devised  to  the  other,  and  such  poe- 
sibility  cannot  be  released  or  assigned.  Ok  qf 
Errors,  1884,  Jackson  «.  Waldron,  18  Wend^ 
178;  affirming  8.  0.,  eub  nom,  Pelletreau  «. 
Jackson,  11  Id,,  110.  But  compare  ICiller  «. 
Emans,  19  N,  T,  (6  9mUh),  884. 

153.  Under  a  devise  to  several  persona,  in 
equal  shares,  with  a  provision  that  if  either 
should  die  without  lawful  issue,  his  or  her 
shares  should  be  divided  among  the  snrviyors; 
Held,  that  the  future  contingent  interest  of 
each  devisee,  while  all  were  living,  was  not 
a  mere  naked  possibility,  but  passed  by  re- 
lease from  one  to  the  others.  Ok  <^  Ap- 
peaU,  1869,  Miller  v.  Emans,  19  M  F.  (5 
Smith),  884. 

154.  Deviae  oonditloiiad  on  wfll  of  a 
atranger.    The  testator  devised  land  to  A.  in 
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fte,  proTidiDg  that  if  a  third  person  should,  as 
he  had  promised,  deTise  other  lands  to  A., 
then  the  testator's  devise  should  oease,  and 
the  land  should  go  to  B.  in  fee.  Held^  that 
the  oonditional  limitation  to  B.  was  valid  as 
in  executory  devise.  Supreme  Gt,^  1886,  liv- 
iogstoDS  9.  Livingston,  16  Wend,^  290. 

155.  Tba  role  In  Shelley's  Caee  does  not 
apply  in  the  case  of  an  executory  trust ;  hut 
the  first  taker  has  a  life-estate  only,  if  such  be 
the  manifest  intention  of  the  testator.  Ot  of 
JBhvn,  1841,  Tallman  v.  Wood,  26  Wend.^  9 ; 
iffirmiug  8.  O.,  tub  nam.  Wood  e.  Burnham, 
6Pas^«,518. 

156.  Thus,  where  the  estate  was  devised  to 
trustees  in  trust,  to  be  divided,  after  a  term, 
am<»g  the  testator's  children,  and  the  trustees 
vers  directed  to  convey  to  each  child,  and  to 
the  ivne  of  children  deceased,  and  to  insert 
ia  the  conveyances  to  each  child,  a  clause 
limiting  the  estate  to  the  child  for  life,  with 
ranainder  over  to  the  ri^t  heirs  of  such 
difld,  their  heirs  and  assigns  forever; — Meid^ 
that  the  devise  was  an  executory  trust,  and 
that  the  children  were  entitled  to  life-estates 
only,    lb. 

157.  Indefinite  fidlnre  of  ieena  A  limita- 
tion over  to  take  effect  if  the  first  taker  should 
**die  and  leave  no  issue,"  is  dependent  on  an 
indefinite  fulure  of  issue,  and  void.  Ot,  qfBr- 
rm,  1841,  Miller  e.  Macomb,  26  Wend,,  229 ; 
liBnning  8. 0.,  9  Paige,  206.  To  similar  effect, 
Patterson  e.  Ellis,  11  Wend.,  259 ;  MofiEkt  e. 
8trong,  lO/^Ana.,  12. 

15&  A  devise  to  A.,  and,  in  case  he  should 
£e  withont  issue,  at  his  decease,  then  to  the 
heirs  of  B^  is  a  good  executory  devise.  The 
words  do  not  import  an  indefinite  failure  of 
iflioe.  [4  Kent,  271.]  Supreme  Ct.,  1846, 
Heard  e.  Horton,  1  Den.,  165. 

159.  Though  the  words  ^^die  without  law- 
fill  issue,''  mean  an  indefinite  failure  of  issue, 
other  provisions  of  the  will  may  authorise  an 
inference  that  the  testator  intended  only  a 
failnre  of  issue  at  the  time  of  the  death  of  the 
first  taker,  and  so  support  the  devise  over. 
[1  Bam.  h  Aid.,  718.]  So  held,  where  the 
devise  over  was  subject  to  the  payment  of 
kgadee  to  minors  in  being,  on  their  coming 
of  age.  Supreme  0%.,  1848,  Hill  v.  Hill,  4 
^fiiir(.,419. 

16a  The  testator  devised  his  real  estate  to 
8^  to  hare  and  to  hold,  to  him  and  his  heirs 
foiever;  provided  that  if  said  8.  should  die 


** without  child,  or  children,"  then,  over; — 
EM,  that  the  limitation  was  valid,  by  way  of 
executory  devise.  [2  Rev.  Stat.,  724,  §  24; 
6  Day,  517.]  Supreme  Ot,,  1848,  Sherman  e. 
Sherman,  8  Barb,,  885. 

161.  Under  a  devise  to  D.,  in  fee,  and  if  he 
should  die  without  lawftd  heirs,  to  the  survi- 
vor or  survivors  of  his  brothers,  his  or  their 
heirs  or  assigns,  as  tenants  in  common, — the 
limitation  over  is  good,  by  way  of  an  executory 
devise.  Supreme  €t,,  1852,  lintner  v,  Sny- 
der, 15  Boftb,,  621. 

162.  By  a  will  taking  effect  before  the  Re- 
vised Statutes,  the  testator  devised  land  to  his 
daughter  M.,  her  heirs  and  assigns  forever; 
but  if  she  should  die  unmarried,  and  without 
leaving  a  child  her  surviving,  then  to  her  two 
married  sisters ;  *^but  if  M.  should  die,  either 
before  or  after  my  decease,  leaving  lawful 
issue,"  then  to  such  child  or  children;  and  in 
case  M.  should  die  without  lawftd  issue,  and 
at  the  time  of  her  death  her  sisters  should  be 
dead  and  have  a  child,  or  children,  then  living, 
the  shares  given,  by  the  wiU  to  their  respective 
mothers  should  go  to  such  children.  M.  mar- 
ried and  died,  leaving  a  daughter  her  surviving. 
Held,  that  the  primary  estate  devised  to  M. 
was  reduced  by  the  restrictions  subsequently 
imposed  upon  it,  and  by  the  event  of  her  leav- 
ing a  child,  either  to  a  determinable  fee,  or  a 
life-estate ;  and  in  either  view  the  devise  over 
carried,  upon  her  death,  an  estate  in  fee  to  her 
daughter,  as  purchaser,  and  not  as  heir  of  her 
mother.  [16  Johns.,  882;  1  Id.,  440;  11  Id., 
887.]  dt.  qfAppeale,  1869,  Ohrystie  e.  Phyfe, 
19  If.  Y.  (5  Smii^),  844;  reversing  8.  0.,  22 
Ba/rh.,  195. 

163.  An  executory  devise  must  vest  within 
the  compass  of  a  life  or  lives  in  being,  and 
twenty-one  years  and  a  fraction  after,  other- 
wise it  is  too  remote,  and  tends  to  create  a 
perpetuity.  Supreme  Ot,  1820,  Jackson  e. 
Billinger,  18  Johne,,  868. 

164.  An  executory  devise,  limited  upon  a 
general  failure  of  iuue,  is  void,  because  lim- 
ited upon  an  event  which  may  not  happen 
within  the  compass  of  a  life  or  lives  in  being, 
and  twenty-one  years  and  nine  months  after- 
wards, a  period  beyond  which  an  executory 
devise  cannot  extend;  and  as  the  event  may 
exceed  the  prescribed  limits,  it  is  void  at  its 
commencement,  let  the  fact  turn  out  as  it  may. 
Ot.  of  Errors,  1888,  Patterson  e.  Ellis,  11 
Wend.,  269.    followed,  Ohaneery,  1886,  Van 
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Yechton  «.  PearsoD)  5  Paigs^  513;  V.  Chan, 
Cft.,  1846,  Ferris  «.  Gibson,  4  ^io.,  707. 

165.  A  devise  to  A.  and  B.,  in  fee,  with  a 
limitation  over,  in  case  either  should  die  with- 
out issue,  to  the  survivor  and  others,  is  a  lim- 
itation upon  a  failure  of  issne  living  at  the 
time  of  the  devisee's  death,  and  is  a  good  ex- 
ecQtory  devise.  Supreme  Ot,^  1840,  Ontter  «. 
Doughty,  23  Wend.^  518;  and  see  Bamee  «. 
Greenzebaoh,  1  J^lio.,  41. 

166.  An  executory  devise  limited  upon  an 
indefinite  failure  of  issue,  is  void,  because  it 
may  not  vest  within  the  time  prescribod  by 
law.  iSk^^TMM  C^.,  1848,  Hill  9.  HiH,  4  .fiSord., 
419;  Tator  «.  Tator,  Id.,  481. 

167.  That  a  devise  over  to  the  fbmale  heirs 
of  A.,  if  A.  shall  die  without  mak  heirs,  is 
void.    Ooncklin  «.  Ooockltn^  8  8mn^,  Gh.^  64. 

16a  The  fact  that  the  devise  over  is  limited 
to  persons  then  in  being,  does  not  show  that 
the  words  **  if  he  shall  die  without  heirs  law- 
fully begotten,  that  then,  and  in  such  case,^* 
mean  a  fiulure  of  issue  at  the  devisee's  death. 
[7  T.  R.,  592 ;  17  Yes.,  479 ;  9  ]&»t,  885.]  Su- 
prme  (H.,  1848,  Tator  e.  Tator,  4  Barb.,  481. 

169.  Hapagnanoy.  Where  a  devise  was  to 
R.,  of  a  house,  with  every  right  agreeable  to 
the  deeds,  to  be  delivered  to  him  as  soon  as  he 
became  of  age,  but  if  he  died  before  he  came  of 
age,  and  without  male  issue,  then  the  house  to 
go  to  K,  with  a  provision  that  *^the  first  pos- 
sessor, as  soon  as  his  first  male  child  diiall 
come  to  the  age  of  twenty-one  years,"  was  to 
have  the  fee^  *'but  not  to  be  disposed  of  by 
him  before  his  eldest  son  comes  of  age;'' — 
ffeld,  that  B.  having  oome  of  age,  be  took  a 
fee,  and  that  the  last  clause  did  not  engraft  an 
executory  devise,  but  bdng  repugnant  to  the 
estate  devised,  and  in  restraint  of  alieination, 
was  void.  Chancery y  1814,  Roosevelt  e.  Thui^ 
man,  1  Jehne.  Oh,,  220. 

170.  An  absolute  ownership  or  capacity  to 
sell,  in  the  first  taker,  and  a  vested  right  by 
way  of  executory  devise  in  another,  which 
cannot  be  affected  by  such  alienation,  are  per- 
fectly incompatible  estates,  and  repugnant  to 
each  other,  and  the  latter  is  to  be  rejected  as 
void.  [FitiBg.,  814;  5  Mass.,  600;  10  Johns., 
19.]  Ot.  <(fETTer%,  1819,  Jackson  «.  Robins, 
\^Joh'M,,  587,  589;  8.  P.,  A.  F.  Chofr^  OU, 
1844^  McDonald  «.  Walgrove,  1  SanSif.  Oh,, 
274;  8.  0.,  8  N.  Y.  Leg.  Ob$.,  208. 

171.  Thus,  where  the  testator  devised  his 
estate  to  his  wife,  the  same  to  be  at  her  abso- 


lute dispoeal;  but,  should  any  part  thereof 
remain  unsold  at  the  time  of  her  decease,  he- 
devised  it  over ; — Held,  that  she  took  an  ab- 
solute fee  simple.  A.  V.  Ohain.  Ot.,  1844, 
McDonald  f>.  Walgrove,  1  Sandf,  Oh.,  274; 
8.  a,  8  K  T.  Leg.  Obe.,  208.  To  the  same 
effect,  Supreme  Ot.,  1848,  McLean  «.  Macdon- 
aid,  2  Barb.,  584. 

172.  If  the  power  of  disposal  is  not  abso- 
lute,— e.  g,,  where  the  devisee  was  not  ai^ 
thorixed  to  sell  within  a  term  of  yeafs,  except 
to  the  testator's  children, — an  exeentory  de- 
vise is  valid.  Supreme  Oi.^  1848,  Hill  e.  ffiDt 
4.Bar&.,419. 

17a  nut  a  lotaraiiiterBBlv  capable  of  tak- 
ing effect  as  a  contingent  renudnder,  cannot 
take  effbct  as  an  exeootory  devise.  [Butler's 
Fearne,887.]  Woile  v.  Van  Nostfeand,  2  jaT.r. 
(2  Comet.),  486. 

174.  A  release  by  the  person  in  whon  a» 
estate  may,  by  possibility,  vest  in  pesosssSon, 
as  an  executory  devise,  may  be  releaasd  to 
the  owner  of  the  fee.  [Omise.,  tit  82,  ch.  6, 
{§19,28;  Litt.,§465;  Toud^.,820;  Oo.Litt., 
865,  a.]  Supreme  Ct.,  1852,  Lintner  «.  Sny- 
der, 15  Barb.,  621. 

175.  Powem.  A  devise  to  executors  ortns- 
tees  to  sell  or  mortgage,  without  power  to  rs» 
ceive  rents  and  profits,  is  not  a  tmst-estste,  b«i 
a  power.    1  Beo.  8teL,  729,  §  56. 

176k  An  absolute  devise  to  daughters,  was 
followed  by  a  clause  empowering  the  execu- 
tors to  partition  the  landed  estate^  Aotwith- 
standing  such  devise,  and  devising  Ac  same 
to  them  as  joint-tenants,  with  power  to  sdl 
the  same  in  such  manner,  &a,  as  they  should 
deem  best  for  the  danghtera,  to  whom  the 
proceeds  were  to  be  paid  in  equal  shares. 
Eeld,  that  this  vested  no  estate  in  the  daug)i- 
ters,  but  the  executors  took  the  legal  estate. 
Supreme  Ot.,  1884,  Bradstreet  e.  Oterke,  12 
Wend.,  602. 

177.  The  testator  gave  the  widow  an  annu- 
ity out  of  the  rents  and  profits,  and  gave  the 
residue  of  the  rents  and  profits  of  his  real  and 
personal  estate  to  his  five  children,  ^^to  be 
equally  divided  between  them  or  their  legal 
heirs,"  providing,  that  in  case  any  of  the  chil- 
dren should  die  without  lawful  issue,  his  part 
should  be  equally  divided  among  the  reman- 
ing children ;  but  in  case  he  left  lawftd  issue, 
then  the  dbare  such  child  would  have  been 
entitled  to,  should  go  to4iis  child  or  children; 
but  be  empowered  the  executors  to  seH,  after 
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*tfae  death  of  his  wife,  and  to  divide  the  pro- 
ceeds and  the  personalty  into  five  equal  parts, 
and  to  pay  one  to  each  of  the  children,  or 
tiieir  reepeetiTe  heirs.  Beld^  that  the  devisees 
took  the  land  snbjeot  to  the  power;  the  chil- 
dren taking  as  tenants  in  common  for  life, 
with  benefit  of  sorvivorship  in  case  one  or 
more  of  them  shonld  die  witibont  lawful  issae, 
and  tlieir  children  the  remainder  in  fee.  V, 
Chan.  Ct.y  1885,  Smith  e.  Post,  2  Bdw.,  528. 

178.  The  testator  devised  his  real  estate  to 
Uiree  grandchildren,  their  heirs  and  assigns 
foreyer,  and  directed  that  it  should  not  at  ^y 
time  be  sold,  but  that  the  executors  should 
lease  the  same  from  time  to  time,  and  divide 
the  rents,  Ac,  among  his  heirs,  the  grand- 
children, who  shonld  have  a  preference,  at  a 
reasonable  rent,  if  they  or  any  of  them  should 
wish  to  occupy  the  land ;  and  the  will  pro- 
vided that  in  case  any  of  the  devisees  should 
^Be  without  issue,  his  share  should  go  to  the 
snrvivor  or  survivors; — Beld^  that  the  execu- 
toiB  took  the  legal  estate  during  the  lives  of 
the  grandchildren,  and  that  the  grandchildren 
hxk  no  immediate  legal  estate  which  could 
pass  by  sale  under  execution.  Ct  o/AppeaU^ 
1«*8,  Brewster  v.  Striker,*  2  iV:  F.  (2  €hmst% 
19 ;  aflSrming  8.  0.,  1  Jf.  2>.  Smith,  821 ;  and 
aee  Blakeley  e.  Calder,  19^.  F.  (1  Smith),  617 
(aifirming  8.  0.,  18  Haw.  iV.,  476,  where, 
however,  the  contrary  view  was  taken) ;  see, 
also,  ICcMahon  e.  Allen,  4  R  R  Smith,  619. 

179.  The  testator  gave  two-fifths  of  his 
real  property  to  his  two  daughters,  ^^so  that 
each  might  have  and  e^joy  the  income  of  one- 
ilfih  during  their  lives,'*  and  appointed  his  ex- 
ecutors trustees  to  the  daughters,  to  manage 
the  property  so  devised,  and  to  pay  over  to 
the  daughters,  fi*om  time  to  time,  the  income. 
Edd,  that  the  executors  took  the  legal  title 
for  the  lives  of  the  daughters.  Ct.  of  Appeals, 
1849,  Leggett  e.  Perkins,  2  ilT.  F.  (2  Oomtt.), 
t97. 

180.  An  unequivocal  devise  to  a  married 
daughter  for  life,  thou^  followed  by  a  pro- 
vision appointing  her  husband  her  trustee,  to 
take  charge  of  the  property,  vests  the  legal 
title  in  the  daughter,  not  in  her  husband. 
^tpreme  Ot,  Sp.  T,  1860,  Beck  9.  ICcGillis,  9 
Jbr^.,  36. 

181.  The  will  devised  lands  for  life;  and 


•  See  this  cms  explained  in  Tnoker  %,  Tucker,  6 
JT  F.  (1  &U.),  406. 


the  codicil  gave  the  devisee  power  to  dispose 
of  all  or  any  of  it,  as  she  should  find  necessary 
and  proper.  Htld,  that  this  gave  an  absolute 
power  of  disposal,  which  carried  a  fee.  [1 
Rev.  Stat,  782,  f§  81,  88.]  Supreme  Ct,,  J^. 
T;,  1864,  Waring  e.  Waring,  17  Barb.,  662. 

182.  Conversion,  A  devise  of  real  estate 
to  executors,  with  power  to  sell  or  not,  in 
their  discretion,  without  directing  a  sale,  does 
not  effbct  a  conversion  of  real  into  personal 
estate.  Ot,  (^Appeals,  1862,  Harris  v.  Olark, 
7ir.Y.(SSeld,),^2. 

183.  An  absolute  direction  to  executors  to 
sell  real  property,  though  the  time  of  sale 
may  be  discretionary,  with  direction  to  dis- 
tribute the  proceeds,  is  an  equitable  conver- 
sion for  all  purposes.  [8  P.  Will.,  20 ;  1  Bro. 
0. 0.,  608 ;  19  Yes.,  887 ;  8  Paige,  106 ;  Leigh 
dE  Dalz.  on  £q.  Oonv.,  60.]  A.  V,  Chan.  Ot,, 
1846,  Martin  v,  Sherman,  2  San^f.  Oh.,  841. 

184.  Reaidaary  deviae.    Of  the  effect  of  a 
residuary  devise  of  real  property.   YanEleeck 
e.  B^ormed  Dutch  Ohurch,  6  Paige,  000 ;  af- .. 
firmed,  20  Wend,,  467. 

18&  A  residuary  devise  of  real  or  personal 
estate  carries  with  it,  not  only  the  property  of 
the  testator  in  which  no  interest  is  devised  or 
bequeathed  by  other  parts  of  the  will,  but  also 
all  reversionary  and  contingent  interests  in 
property  which,  in  the  events  contemplated 
by  the  testator,  are  not  otherwise  disposed  of. 
[1  Salk.,  289 ;  10  Pick.,  809 ;  Oowp.,  48 ;  2 
Vent.,  286 ;  8  Atk.,  486 ;  11  East,  822.]  Ohan^ 
eery,  1848,  Oraig  e.  Ordg,  8  Barb,  Oh,;  76, 101. 

186.  That  a  residnary  devise  of  real  estate 
carries  to  the  devisee,  not  only  the  real  estate 
of  the  testator  which  has  not  been  devised  t6 
others,  but  also  reversionary  and  contingent 
interests  in  the  estate  specifically  devised, 
which  interests,  hi  the  events  contemplated 
by  the  testator,  were  not  otherwise  wholly 
and  absolutely  disposed  of  by  his  will.  Bow- 
ers e.  Smith,  10  Paiffe,  198 ;  qualifying  James 
e.  James,  4  Id,,  116. 

lY.  Of  THB  Desobiftiok  ▲»!>  Intbrbsto 

OF  THB  DXYISXBS. 

187.  Hefrs.  A  devise  ^  to  the  heirs  of  my 
son  J.,  deceased,*'  naming  four  sons  and  two 
daughters,  *4n  a  proportion  of  three  shares  to 
the  sons  and  one  share  to  the  daughters,'* — 
Held,  to  intend  the  sons  and  daughters  indi- 
vidually, and  not  collectively  as  sons  and 
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daughters ;  so  tlutt  each  son  took  three-four- 
teenibs,  and  eaoh  daughter  one-foarteenth. 
Suprmne  Ot,^  1886,  Thompson  «.  Wheeler,  16 
Wmvd,,  840. 

188.  A  devise  in  remainder  to  ^^  all  the  male 
heirs  that  A.  now  has  or  may  hereafter  have,'* 
is  to  the  male  heirs  apparent  of  A.,  and  em- 
braces all  the  sons  of  A.  living  at  the  death  of 
the  testator,  as  well  as  those  bom  subsequent- 
ly. [1  Pow.  on  D.,  806 ;  1  Feame  on  Oont 
R.,  820;  T.  Raym.,  880;  Oarth.,  164.]  A.  V. 
Chan.  Ct,  1846,  Oonklin  «.  Oonklin,  8  Scmdf, 
a.,  64. 

189.  A  devise  to  the  heirs  of  A.,  who  is 
stated  in  the  will  to  be  now  living,  is  a  good 
devise  to  the  heirs  apparent  of  A.  [2  W.  BL, 
1010;  1  P.  Wms.,  229.]  Suprmne  Cft.,  1846, 
Heard  «.  Horton,  1  Den,^  166.  But  compare 
Campbell  «.  Bawdon,  18  K  T.  (4  Smith), 
412. 

19a  GhUdran.  Under  a  devise  to  ^^my 
children,"— JStfltZ,  that  only  those  living  at  the 
death  of  the  testator  can  take,  and  the  grand- 
children take  nothing.  Supreme  Ot.,  1814^ 
Jackson  «.  Staats,  11  Johne.^  887. 

191.  Under  a  devise  of  the  residue  of  the 
estate  *'to  be  divided  equally  among  the  chil- 
dren of  IL,  when  they  severally  become  of 
age,"  the  children  in  ene  at  the  death  of  the 
testator  take  a  vested  fee,  but  to  be  held  as 
tenants  in  common  among  those  who  are  un- 
der age  until  they  respectively  attain  full  age. 
Okcmcery,  1888,  Hoxie  v,  Hozie,  1  Paige,  187. 

192.  -''Family"  held  to  mean  ''chUdren." 
ICoEwing  «.  Bertine,  8  Bra^f.,  104. 

193.  Devise  to  A.  or  hie  obildreiL  In  the 
case  of  a  devise  over  ^'to  B.  and  IC.  or  their 
children,"  there  being  nothing  in  the  will  war- 
ranting  the  substitution  of  and  fbr  or, — Held, 
that  the  children  were  mentioned  substitu- 
tionaily,  and  that  B.  and  M.  took  the  fee  if 
they  survived  the  testator.  F.  Chan,  Ot, 
1884,  O'Brien  «.  Heeney,  2  Edw.,  242. 

194.  A  devise  was  to  a  sister,  to  have  and 
to  hold  to  her  and  her  children  forever;  but 
in  case  the  sister  should  die,  and  all  her  chil- 
dren should  die,  leaving  no  children,  then  the 
estate  to  be  divided  among,  &c., — Held,  that 
the  devise  was  not  to  the  sister  and  her  chil- 
dren, but  to  the  sister;  and  that  the  children 
were  to  take  only  by  way  of  remainder;  and 
that  the  remainder  was  in  fee,  subject  to  let 
in  after-bom  children  of  the  sister,  the  limita- 
tion over  being  void  as  too  remote.    [1  Rev. 


Stat,  728,  S§  14-16 ;  778,  {$  1,  2.]    Okmumy, 
1834,  Hannan  «.  Osborn,  4  Paige,  886. 

195.  Chrandohildren.  Where  the  devise 
was  to  a  daughter  and  her  husband  daring 
thdr  lives  and  the  life  of  the  survivor,  and 
upon  the  death  of  the  survivor  ""  to  such  child 
or  children  as  she  shall  or  may  leave  at  the 
time  of  her  decease,"  in  fee;  and  the  daugh- 
ter survived  her  husband,  and  left,  at  her 
death,  five  children,  and  a  child  of  a  deceased 
child;— i302(2,  that  the  grandchild  took  no 
share  of  the  remainder.  Unless  there  is  some- 
thing to  show  a  contrary  intent,  the  word 
"children"  does  not  comprehend  grandchil- 
dren. [1  Bop.  on  L.,  72;  2  Vem.,  107;  4 
Yes., 692;  10  Id.,  196;  8yes.&B.,69;  Jao^ 
207.]  F.  Chan.  Gt^  1882,  Tier  «.  PeniieU,  1 
JSUio.,  864. 

196.  Under  a  devise  in  trust  for  J.  for  her 
life,  and  after  her  death  to  all  her  children 
equally  and  their  heirs,  when  the  youngest 
child  should  come  of  age,  the  issue  of  any  one 
of  them  dying  before  J.  to  stand  in  their  par- 
ent's place,  with  a  discretionary  power  in  the 
executors  to  advance  any  part  of  a  grand- 
child's share  to  him  before  the  youngest  came 
of  age, — Held,  that  the  grandchildren  took 
vested  and  transmissible  estates  on  the  testa- 
tor's death.  F.  Cfhan.  Ot^  1840,  Toney  e. 
Shaw,  8  Edw,,  866. 

197.  Deeoendanta.  In  general,  the  term 
^'  descendants"  is  broad  enough  to  let  in  grand- 
children with  children;  but  under  a  devise  to 
such  of  testator's  brothers  and  sisters  as  should 
survive  him,  and  the  descendants  of  saoh  as 
should  then  be  dead,  equally;  adding  th^t  the 
descendants  of  any  deceased  brother  or  aster 
are  to  take  the  share  that  would  have  be- 
longed to  the  parent, — tiie  descendanta  take 
per  itirpee,  not  per  capita,  H,  F.  Surr.  OL, 
1868,  Barstow  e.  GK)odwin,  2  Bradf.,  418. 

19a  ''Devlaeee  above  named."  A«  de- 
vised hmd  to  A.,  B.,  and  0.,  in  fee,  and  other 
land  to  D.  for  life,  with  remainder  to  her  issue, 
adding,  that  if  A.,  B.,  or  0.,  or  if  the  children 
of  D.  should  die  without  issue,  then  the  ahare 
of  such  devisees  should  go  to  the  survivor  or 
survivors  of  ^^  the  devisees  above  named,"  in 
equal  parts.  Held,  that  the  terms  "  devisees 
above  named,"  did  not  refer  to  D.,  but  to  her 
children.  Supreme  Ot.,  1829,  Jackson  e.  £1- 
mendorf,  8  Wend.,  222. 

199.  Xeoanoy  tn  oommon.  A  devise  was 
to  a  brother  and  sister,  to  them  and  th^ 


DEVISE. 


471 


or  OiA  Betariptiaii  and  Intarwti  of  tbe  Dtfiieei. 


bein  Ibrerer,  adding,  that  all  the  children  of 
the  brother  and  sister  were  to  have  an  eqnal 
share  of  every  thing  the  testator  left,  and 
that)  if  his  brother  died  without  children,  the 
children  of  his  sister  should  ejojoy  the  whole, 
equally.  Eeldy  that  the  brother  and  sister 
took  equally,  as  tenants  in  common.  Chan" 
Mry,  1821,  Weetcott  «.  Oady,  5  Johns.  Oh^ 
884. 

aoa  That  a  devise  to  two,  merely,  '^to 
Ihem  and  their  hdrs  forever,"  creates  a  joint 
teoaney.    lb, 

aoi.  Under  a  devise  to  several,  ^^for  their 
Qse,  improvementi  and  eqnal  emolument^  dar^ 
iog  their  natural  lives,  and  after  their  de- 
cease," to  B.,  the  first  takers  have  an  estate 
in  common,  and  not  as  joint-tenants  [1  Bev. 
L^  6i,  S  6;  a  Jarm.  on  W^  117];  and  on  the 
death  of  any  one  of  them,  the  limitation  over 
takes  effeot  as  to  an  undivided  share  of  the 
lands  in  question.  Cft^qf  Appeals^  ISSS^Ounp- 
beQ  9.  Bawdon,  18  If.  T.  (4  Smith),  412 ;  and 
ne  8. 0.  below,  10  Barb.,  404. 

202.  The  words  ^^equaUy  to  be  divided,"  in 
wills,  go  to  the  quality  of  the  estate,  and  not 
to  the  Umitatioa  of  it  They  create  a  tenancy 
in  common.  Supreme  Ot.,  1825,  Jackson  v. 
Lnquere,  0  6Smo.,  221. 

203.  Ooaporatioii.  J.  being  seized  of  real 
estate,  devised  that  if,  at  his  death,  he  should 
bave  a  ohUd  living,  the  rents  and  profits 
sbonld  be  received  by  his  executors,  and  ap- 
plied to  the  support,  &c.,  of  the  child,  the 
forplua  to  be  invested  in  stock,  to  accumulate, 
and  be  paid  over  to  the  child  at  twenty-one,  or 
mairiage.  He  gave  all  the  residue  of  his  real 
and  personal  estate,  after  payment  of  all  lega- 
eies  and  other  bequests,  to  a  corporate  com- 
pany, the  bequest  to  take  effect  immediately 
after  debts  and  legacies  paid,  if  he  should 
leave  no  child ;  or  if  he  should  have  a  child, 
then  upon  the  child's  death,  intermarriage,  or 
attaining  twenty-one.  The  will  then  gave  to 
bis  executors  all  his  real  estate,  subject  to*the 
tmsts  aforesaid ;  and  declared  his  will  tb  be, 
that  when  such  child  should  attain  twenty- 
one,  or  marry,  his  real  estate  should  be  sold 
bj  hia  executors,  and  one-half  of  the  proceeds 
paid  to  the  child,  if  it  should  attain  twenty- 
ate  or  marry.  The  testator  died  seized,  and 
a  poatfaumous  child  was  bom  to  him,  which 
died,  before  twenty-one,  and  unmarried. 

BM,  that  the  devise  to  the  corporation  was 
Ureet  on  the  death  of  the  child,  and  not  a 


truet  for  the  corporation ;  and  so  the  will  was, 
in  this  fespect,  void  as  to  the  real  estate  within 
the  statute  of  wills  (1  Rev.  L.  ofl^lZ,  oh.  28, 
%iy  (7«.  ^.^Tor»,  1827, McOartee  ».  Orphan 
Asylum  Society,  0  €hv>.,  487. 

204.  "OMAoa  of  income.  A  testator  placed 
his  estate  in  trust  during  the  lives  of  his  broth- 
ers D.  and  B.  to  pay  them  the  income,  share 
and  share  alike ;  and  on  the  decease  of  B.,  he 
gave  to  B.'s  son  J.  one-third  in  fee ;  and  on 
the  decease  of  D.,  he  gave  to  D.^s  children  the 
remaining  two-thirds  in  fee,  B.  having  died, 
leaving  his  son  J.  surviving.  HM,  that  J. 
was  entitled  to  one-third  of  the  estate  in  fee, 
and  that  the  entire  income  of  the  remaining 
two-thirds  accrued  to  the  benefit  of  the  sur- 
viving brother.  N.  7.  Surr.  Ot.,  1865,  Sher- 
wood e.  Sherwood,  8  Brcuif.,  280. 

205.  Devise  unaccepted  by  one.  If  a  de- 
vise is  made  to  two  in  trust,  and  one  refuses 
to  accept,  it  is  a  good  devise  of  the  whole 
estate  to  the  one  who  does  accept  the  trust. 
[2  Swanst.,  870;  5  Mad.,  488;  1  Leon.,  60.] 
Ohcmcery,  1882,  Matter  of  Stevenson,  8  Paige^ 
420;  S.  P.,  1885,  King  «.  Donnelly,  5  Id.,  46. 

206b  GUiaa.  Where  there  is  a  genend  de- 
vise to  a  class,  which  is  immediate,  it  is  to  be 
deemed,  in  equity,  as  vesting  in  interest  on 
the  testator's  death,  although  the  trustees 
have  first  a  power  to  execute ;  and  those  only 
who  are  in  etee  at  the  time  of  the  testator's 
death,  and  answer  the  description,  can  take, 
and  after-born  persons  answering  the  descrip- 
tion are  excluded.  Ohaneery,  1885,  Lorillard 
tj.  Ooster*  6  Paige,  172, 185,  217. 

207.  Where  there  is  a  devise  to  a  class  of 
persons,  to  take  effect  in  enjoyment  at  a  future 
period,  the  estate  vests  in  the  persons  as  they 
come  in  e$ee,  subject  to  open  and  let  in  others 
as  they  are  bom  afterwards.  [2  Sandf.  Oh^ 
588 ;  4  Johns.,  60 ;  0  Adol.  A;  £1.,  607.]  IT,  T. 
Superior  Ot.,  1850,  Johnson  «.  Valentine,  4 
Sanif.,  86. 

20a  A  devise  to  a  olass  of  persons  takes 
effeot  in  favor  of  those  who  constitute  the 
olass  at  the  death  of  the  testator,  unless  a  con- 
trary intent  can  be  inferred  from  some  par- 
ticular language  of  the  will,  or  from  such  ex- 
trindo  facts  as  may  be  entitied  to  considera- 
tion in  construing  its  provisions.    [1  Jarm.  on 

*  The  dearoe  in  this  ease  was  ^reversed  in  the 
Conn  of  £rron,  on  the  groond  of  the  invalidity  of 
the  traits.    8.  C,  14  W§nd.^  S65. 


472 


DEVISE. 


orthA 


W.,  386.]  Ct  (^AppeaU,  1868,  Oampbell  v. 
Rawdon,  18  N.  7,  (4  Smith),  412.  To  the 
same  effect  is  a  previooB  deeision  in  S.  0.,  19 
jRw}.,  494. 

209.  The  testator  devised  in  fee  to  T.  and 
J.,  and,  by  a  codicil,  devised  the  estate  so 
given  to  them  to  P.,  in  trnst,  1,  to  pay  P.'s 
claims  against  them  respectivelj,  and,  2,  to 
apply  the  rents  and  profits  to  the  support  of 
the  children  and  families  of  T.  and  J.,  nntil 
the  yonngest  child  of  each  should  respectively 
eome  of  age;  at  which  time  the  will  directed 
that  the  estate  so  left  to  the  father  should 
vest  in  the  children  of  such  &ther,  or  their 
heirs  and  assigns,  as  their  &ther  would  have 
taken  under  the  will,  if  the  codicil  had  not 
beea  made,  subject  only  to  the  debt  to  P. 

Held^  that  the  remainder  vested  in  interest 
in  the  children,  on  the  testator's  death,  with 
the  possession  postponed  until  the  youngest 
child  should  come  of  age ;  and  that  each  set 
of  children  took  as  a  class,  subject  to  the  let- 
ling  in  of  others  born  before  that  event  If.  F. 
Superior  Ct^  1850,  Johnson  e.  Valentine,  4 

Y.  Of  ths  pRsiasES  Devisbd. 

210.  In  geoeraL  Where  the  sulgect  of  the 
devise  or  l^acy  is  described  by  reference  to 
some  extrinsic  fact,  extrinsic  evidence  most 
be  resorted  to  for  the  purpose  of  ascertaining 
that  fact  [1  Meriv.,  646.]  Where  the  words 
are  equally  applicable  to  two  persons  or  two 
things,  parol  evidence  may  be  received  to  show 
which  person  was  the  oliject  of  the  testator's 
bounty,  or  which  article  he  intended  fbr  the 
donee.  Chancery ^  1828,  Pritchard  «.  Hicks, 
1  Paige,  270. 

211.  A  devise  will  not  be  permitted  to  fail 
in  consequence  of  a  misdescription  of  the  sub- 
ject of  the  devise,  if  the  inteution  of  the  testa- 
tor is  apparent  [11  East,  846.]  Ghaneerp^ 
1848,  Pond  «.  Bergh,  10  Paige,  140. 

212.  Ambignlty.  If  there  is  a  certain  de- 
scription of  the  thing  devised,  an  additional 
false  description,  if  it  is  not  words  of  restric- 
tion, may  be  rejected.  Thna,  where  the  de- 
vise was  of  ^^all  the  land  I  own  which  lies 
along  the  S.  creek,  and  known  by  the  name 
of  T.^s  patent," — and  the  farm  lay  along  the 
creek,  but  not  in  T.'s  patent, — Held,  that  the 
devise  was  good.^  [7  Johns.,  228;  11  Id.,  212; 
18  Id.,  84 ;  19  Id.,  450.]  Supreme  Ct,,  1828, 
Doe  «.  Koe,  1  Wend.,  541. 


213.  Tnia&«state.  The  legal  title  of  land 
held  in  trust  will  not  pass  by  general  words, 
if  an  intention  to  devise  only  the  testator^e 
own  property  appears  in  the  will.  Thus,  a 
devise  of  "aU  my  real  estato"  to  execntore,  to 
manage  and  sell  for  the  benefit  of  the  teeta- 
tor^s  children,  does  not  pass  the  legal  title  of 
land  held  in  trust  F.  (XftoA.  Ct.,  1885,  Mer- 
ritt  9.  Farmers^  Fire  Ins.  &  Loan  Co.,  2  Edw.^ 
547. 

214.  BxpeotatJon.  The  testator  being  en- 
titled, as  heir  of  his  brother,  to  an  interest  io 
bounty  land,  the  patent  ior  which  had  not 
been  issued,  in  his  will,  after  devising  his  es- 
tate to  his  wife  and  two  daughtenii  devised  as 
follows:  ^*as  there  is  some  expeetetaaa  of 
sooiethiDg  coming  to  me  of  »y  brother's  es- 
tate, which  is  not  comprehended  in  tiie  above, 
I  give  it  nato  my  brother  O.  foeever." 

ZTeZi,  that  tjbie  latter  devise  ai^ed  to  the  in- 
terest of  the  testator  in  ezpectaaoy  in  the  mili- 
tary bounty-land,  and  that  was  aot  indnded  in 
the  devise  to  the  wife  and  daughters.  Supreme 
Ct,  1816,  Jackson  e.  Wilson,  l2Jokne.,  S16. 

219.  Under  a  devise  of  all  the  testator^s  in- 
terest in  the  real  estate  which  might  &11  to 
him  from  the  estate  of  his  brother  F^-^Meld^ 
that  this  would  pass  the  interest  of  the  testa^ 
tor  in  lands  in  the  possesMOD  of  P.,  uadar  a 
prior  will,  under  which,  also,  the  testator 
claimed.  Chancery,  1848,  Pond  ».  Berg^,  10 
Paige,  140. 

216.  Gontingont  iatereat  A  devise  of  all 
the  land  and  real  estate  which  the  testatrix 
was  to  get  out  of  her  father's  estate,  will  pass 
a  contingent  interest  given  her  by  her  £ither^s 
will    lb, 

217.  Lands.  EM^  to  be  intended  to  mean 
real  estate.    lb. 

2ia  The  term  ''lands,''  in  a  will,  unless 
restrained  by  somethiAg  else,  is  sufficient  to 
carry  a  fntuM  or  contingeat,  as  well  as  a  pres- 
ent, freehold  estate  in  lands,    lb, 

219.  A  devise  using  the  woid  "  land,"  and 
no  other,  to  designate  the  sul^Mt  of  it,  wUl 
not  pass  rents  reserved  on  a  lease  in  fee,  nar 
the  right  of  entry  under  the  oondltlan  annexed 
to  the  &e.  Supreme  Ct,  1848,  Qernagtoci  •. 
Budd,  d  Den.,  8S1. 

22a  A  devise,  in  geoecal  terms,  .of  ih%  tiss- 
tator's  lands  in  a  county,  passes  his  right  to 
rents  under  perpetaal  leases  on  lands  in  such 
connty.  iSu^^m^  6t,  1868,  Hunter  t.  Haaler, 
17^rJ.,25,  86. 
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an.  Tiandftd  pujyw^.  The  tottetor  gave 
all  bift  estote,  real  and  pereonal,  to  his  wife, 
daring  widowhood,  and  gave  to  A.  half  of  the 
lands  and  tenemeots,  oo  the  widow's  manyingt 
aad  the  remaining  part  of  the  landed  propertj, 
on  her  death; — Meld^  that  A.  took  a  vested 
rwBsinder  in  the  whole  estate.  Supreme  Gt,^ 
IBSi,  Ohapin  v.  Marvin,  12  Wend.,  6^8. 

222.  The  term  ^^  landed  estate,"  in  a  deriae, 
is  not  neoessarily  descriptive  merely  of  the 
realty,  as  distinguished  from  the  perMnalty, 
bat  may  have  the  effect  to  carry  a  fee.  &c- 
jmsM  OL,  1884^  Bradfldreet  e.  Olarke,  12 
Wend.,  601. 

2221  That  the  word  ^  timher"  may  indnde 
ftndag  sUsoS,  if  that  corresponds  with  the 
local  intsrpiwtati«n.  Honter  e.  Hnnter,  IT 
Sttrh   S5  87. 

22«.  W«l»r  piMlage.  A  devise  of  ««aU 
the  privilege  retained  of  the  water  of  the  B. 
creek,  which  rnns  through  my  land;  that  is, 
what  may  not  have  been  alienated  at  my  de- 
cesae,"  passes  rents  reserved  on  a  leased  priv- 
il^pe.  Bufreme  Ot^  1888,  Provost  e.  GaUler, 
a  Wsnd^  617. 

22S.  A  devotee  Of  a  mttl  or  a  miU  ate,  with 
a  portion  of  the  water  ont  cf  the  river  or  dam, 
—Aid,  to  carry  a  nse  of  the  water  as  per- 
maoeDt  as  the  estate  devised.  F.  Chan.  OU, 
1844,  Matter  of  the  Water  OommiaBionen,  4 
jav.,645. 

226L  Qoantl^  of  land.  Where  the  devise 
deaoribed  the  ^renuses  by  the  nninber  of  acres, 
and  spedfied  ti»e  bounds,  statf  eg  one  of  them 
SB  six  chains,  or  thereabeiits,^-JSM{,  that  the 
Bomber  of  acres  controlled  the  conrses  and 
distances.  A^jwmm  ^,  1804,  Jackson  e.  Zim- 
mennan,  8  Oai^  146. 

227.  Where  a  devise  was  of  all  the  testa* 
tor's  interest  in  a  certain  tract,  referring  to  a 
partitioa-deed,  adding,  that  by  tibedeed  it  was 
deoland  that  his  interaai  was  thirty<five  lots, 
^Eeid  (by  an  eqaaUy  divided  conrt),  that 
8ie  teatatw's  interest  in  a  part  of  the  tract 
which  had  not  been  divided  in  the  partition 
passed  by  the  general  words  of  the  deviae,  in 
additaen  to  the  thir^-6ve  lots.  Ot.ofBrror$, 
1888,  Van  Elsaok  e.  Beformed  Dntoh  Ohnroh, 
80  ITsfuZ.,  457. 

22a  The  teetator  owned  one-half  of  a  lot 
of  land,  known  as  No.  187,  and  which  con- 
tained aboat  180  acres.  EM,  that  his  devise 
of  "*  the  one-half  of  lot  Ho.  187,  containing  80 
aeras,'*  paaaed  his  whole  iaterest.    Supreme 


OL,  1888.  Brownell  v.  Brownell,  18  Wend;^ 
887. 

229,  AU  real  estate  tan  tha  oonnty  of  & 
At  common  law,  a  devise  of  all  the  testatoi^s 
real  estate,  or  all  his  real  estate  in  a  particu- 
lar place,  only  extended  to  real  estate  in 
which  he  had  some  property  or  interest, 
vested  or  contingent,  at  the  time  of  making 
the  wiU ;  and  no  words  in  a  will  conld  have 
the  effect  to  transfo  the  legal  estate  in  any 
aftsr-aoqnired  land.  And  although  under  2 
Rev.  Stat,  67,  a  general  devise  of  all  real  es- 
tate will  pass  all  the  real  estate  the  testator 
bad  at  his  death ;  yet  a  devise  of  all  his  real 
estate  in  a  partionlar  place  or  district,  will 
pass  only  real  estate  owned  by  him  in  that 
place,  at  the  time  of  tiie  making  of  the  wiU, 
unless  there  be  something  furtiier  in  the  will, 
indicating  a  larger  intention.  Ohemeeryy  1848, 
Pond  e.  Bergh,  10  Paige,  140. 

280.  Hooae  and  gronnds.  The  testator, 
being  seised  of  a  house,  with  stables,  yards, 
gardens,  te.,  and  eighteen  acres  of  land,  ad- 
Joining,  devised  ^Hhat  large  and  convenient 
dwelling-house,  together  with  all  the  appur- 
tenances and  privileges  thereunto  belonging, 
and  the  same  which  is  now  improved  by  me 
as  a  boarding-house;'*— ^«2^  that  on  a  view 
of  the  whole  will,  not  only  the  bam,  stables, 
and  outhouses,  but  the  land,  consisting  of 
orohvd,  pasture,  plough,  and  wood  land,  all 
of  which  had  been  used  by  the  testator  as  ap- 
purtenant to-  his  boarding-house,  and  condu- 
cive to  his  support,  passed  by  the  will.  Sur 
preme  Ct,  1811,  Jackson  e.  White,  8  Johne,^ 
58. 

231.  Faim.  A  devise  of  ^^  the  farm  I  now 
occupy,  witii  the  crops  which  may  be  thereon 
at  the  time  of  my  death,*' — Held,  to  refer  with 
oertainty,  to  tiie  farm  in  the  actual  possession 
of  the  testator,  and  crops  raised  by  his  own 
oaltivation,  and  not  to  include  land  held  by 
his  tenants,  or  crops  raised  by  them.  3^ 
preme  Ct,,  1814,  Jackson  e.  Sill,  11  Johns,, 
801. 

232.  Under  a  devise  of  "my  farm,  whereon 
I  now  live  \**"^Beld,  that  a  lot  of  land,  with  a 
dwelling  thereon,  not  adjoining  the  farm,  and 
which  had  been  let  for  several  years  as  a  sepa- 
rate and  distinct  lot,  did  not  pass  by  the  devise. 
[11  Johns.,  201.]  Supreme  Ot.,  1816,  Jackson 
f.  Moyer,  18  Johns,,  581. 

23a  DoTiae  of  a  aom  in  land.  A  devise 
of  land  to  a  certain  value,  to  be  taken  at  an 
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appraisal  out  of  any  land  of  the  testator,  means 
land  of  that  value  oyer  and  above  all  incom- 
Vranoes.  Ohanury^  1886,  Neilson  «.  Neilson, 
•  Pai^€,  106. 

VI.  Chaegbs  Ain>  CONDinONB. 

234.  Mort^aga  Where  a  devise  of  mort- 
gaged premises  was  for  life  to  A.,  remainder 
in  fee  to  B.,  bat  if  she  died  without  issue,  then 
over  to  0.  \-^EM^  that  A.  was  bound  to  keep 
down  the  interest  only  daring  her  life,  and  that 
the  prindpal  of  the  mortgage  was  chargeable 
upon  the  remainder  [1  Bev.  Stat,  749,  §  4]; 
and,  the  executors  having  paid  it,  it  was 
treated  as  subsisting,  and  the  interest  charged 
to  A*  F.  Ohanl  Ot,^  1884,  Cogswell  «.  Cogs- 
well, a  BSw.,  281. 

285.  The  testator  bequeathed  $20,000  in 
trust,  for  his  niece ;  and  afterwards,  by  a  codi- 
cil, devised  to  her,  in  lieu  of  a  portion  of  the 
legacy,  real  property  which  was,  at  the  time 
of  his  death,  subject  to  a  bond  and  mortgage ; 
and  the  will  contained  only  the  usual  direction 
to  pay  debts; — Eeld^  that  the  devisee  took 
the  land  cum  anere^  and  was  bound  to  pay  the 
mortgage,  and  interest  accrued.  2T.  Y.  Surr. 
Ot,y  1867,  Taylor  9.  Wendel,  4  Bradf.,  824. 
Followed,  Supreme  Oty  1857  [citing  1  Rev. 
Stat,  749,  §  4],  Rapalye  v.  Kapalye,  27  Btvrb., 
610 ;  and  see  Waldron  9.  Waldron,  4  Bra^f^ 
114. 

236.  BCaintenanoe.  The  testator  devised 
to  five  grandsons  in  fee,  and  added  that  one 
of  them  should  have  the  use  and  profits,  for 
the  maintenance  of  all,  until  the  youngest 
should  come  of  age; — Held^  a  devise  of  the 
land  to  such  one,  until  the  youngest  should 
come  of  age;  and  that  after  that  time  had 
arrived,  one  who  had  received  no  maintenance 
could  not  claim  a  charge  upon  the  land. 
[20  Wend.,  68;  4  Ves.,  498;  1  Swanst,  86.] 
A,  F.  Chan.  Ct.^  1848,  Crandall  v.  Hoysradt, 
1  Saiidf,  Oh.,  40. 

237.  Accmtng  chargaa  during  tenn  off 
devise.  The  testator  gave  his  wife  the  use 
of  a  house  for  three  years,  the  same  to  be  then 
sold ; — EeltL,  the  will  being  silent  on  the  sub- 
ject, that  the  widow  was  bound  to  pay  the 
taxes  during  the  term.  The  tenant  is  boand 
to  keep  down  the  accruing  charges  on  the 
property,  where  he  takes  by  gift,  and  not  by 
contract  E.  Y,  Surr,  Ot.^  1861,  Parkinson  v. 
Parkinson,  2  Brad/,,  77. 


23a  Order  off  Uablli^.  That  on  the  death 
of  a  devisee  personally  charged  witb  legacies 
in  respect  to  the  estate  devised,  his  personal 
prop^y,  and  not  the  land  devised,  is  the 
primary  fund  for  the  payment  of  the  legames. 
McLachlan  v.  MoLachlan,  9  Paigey  584. 

239.  If  a  devisee  accept  the  land  sulgect  to 
a  charge,  he  becomes  personally  liable  for  it; 
and  if  he  conveys  a  part,  he  and  the  part  re- 
tained by  him'  are  primarily,  and  the  other 
part  secondarily,  liable.  Gt,  of  AppeaU,  1848, 
Dodge  e.  Manning,  1  K  Y  (1  Omist),  298; 
reversing  S.  C,  11  Paige,  884;  Elwood  e. 
Deifendor^  6  Barb.,  898. 

In  such  case,  real  property  oonTcyed,  in 
several  parods,  must  be  charged  in  the  in- 
verse order  of  alienation.  Supreme  Ot^  S^.  T^ 
1848,  Elwood  9.  Deifendorf;  6  Barb^  898. 

240.  That  a  devise  of  the  residuary  estate, 
after  payment  of  all  debts  and  legades,  creates 
a  charge  on  the. residuary  real  estate  to  the 
amount  of  the  deficiency  of  the  personalty. 
Buckley  v.  Buckley,  11  Barb.^  48. 

241.  Where  the  real  and  personal  property 
are  blended  in  one  devise  to  the  same  person, 
the  real  estate  becomes  chargeable,  with  the 
personal,  for  legacies  as  well  as  debts.  [1 
Ves.,  486;  2  Atk.,  268;  2  Dick.,  627;  4  Mad., 
187;  2  Myl.  Ai  Craig,  707;  4  Russ.,  876;  2 
Binn.,  626;  6  Id.,  896;  6  Meto.,  282;  1  Brad., 
478.]  Supreme  Ot.,  Sp.  T.,  1862,  Tracy  «. 
Tracy,  16  Ba^rb,,  608. 

242.  Mlataka  The  testator  devised  lands 
to  E.,  but  gave  him  no  personal  proper^,  and, 
by  a  subsequent  clause,  charged  the  support 
of  the  widow  upon  "  the  property  beqiieaihed^ 
to  E.; — HeM,  that  the  charge  was  upon  the 
property  demed  to  him.  [2  Hilliard,  629.] 
Supreme  CU,  1862, Lasher  «.  Lasher,  IS  Ba/rb^ 
106. 

243.  DoTiae  of  power.  Of  the  efifect  of  a 
charge  of  an  annuity  for  the  testator's  wife 
upon  land,  and  a  devise  of  other  land  to  her 
for  so  long  as  she  remained  his  widow,  with 
power  to  sell  the  same  for  the  dischaige  of 
lawful  demands  against  the  estate,  or  for  her 
own  use  so  long  as  she  remained  his  widow. 
German  v.  Machin,  6  Paige,  288. 

244.  Oondittona.  In  a  devise  of  land  to 
the  testator's  children,  in  case  they  continue 
to  inhabit  the  town  of  H.,  the  oonditioB  is 
void,  as  repugnant  to  the  estate  devised,  as- 
reasonable,  and  uncertain,  and  as  being  nu- 
gatory, because  the  heirs  themselves  are  to 
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take  adYaatage  of  it,  there  being  no  limitation 
or  dfiYiae  oyer  by  the  will.  Su^eme  Ot,^  1805, 
Newkerk  «.  Kewkerk,  2  Omw,  845. 

2C&  CkNadttiooa.  Where  it  was  the  teeta- 
tor'a  evident  intention  to  make  a  certain  pro- 
Tiaon  for  the  wife,— jS«2t2,  that  a  gift  to  her 
of  the  whole  real  and  personal  property  Coring 
the  minority  of  the  children^  with  remainder 
OTer  to  them,  with  a  direction  that,  before 
they  shall  take  possession,  they  shall  give 
good  aeonrity  for  her  competent  maintenance, 
made  the  giving  of  the  secnrity  a  condition, 
on  the  performance  of  which  their  right  of 
entry  depended.  Supreme  Ot^  1829,  Jackson 
«.  Wight,  8  Wend.,  109. 

2#6.  If  a  legacy  or  devise  be  npon  a  con- 
dition, and  it  is  accepted,  equity  insists  npon 
ib»  oondition,  and  will  compel  its  performance. 
[1  Eden,  i86.]  Cfhaneerp,  1B87,  Spofford  «. 
Ifanning,  6  Paige,  888.  To  the  same  effect, 
F.  Ckan.  OL,  1881,  Leonard  e.  Orommelin,  1 
jB&o.,  806. 

247.  If  a  condition,  defeating  a  devise  to 
A.,  and  giying  effect  to  a  devise  of  the  same 
estate  to  B.,  is  performed  in  eubetanee,  it  is 
snfQeient.  Thns,  where  the  devise  was  to  A., 
bnt  if  B.  should  devise  to  him  a  moiety  in 
vahie  of  a  certain  lot,  then  to  0.  ;SM,  that 
such  a  devise  by  B.,  of  snch  moiety  to  A.  was 
enffifiient,  though  it  was  charged  with  an  an- 
nuity, B.'s  will  having  provided  a  fhnd  for 
payment  of  annuities,  and  having  also  given 
to  A.  other  property  more  than  sufficient  to 
meet  the  annuity.  Supreme  Gi.,  1886,  Living- 
stons «.  Livingston,  15  Wend^  290. 

aML  Where  there  is  no  limitatioe  over, 
upon  the  breach  of  a  condition  annexed  to  the 
estate,  it  is  not  construed  to  be.  a  conditional 
Hmitation,  but  an  estate  upon  a  condition  sub- 
sequent. Thus,  where  an  estate  is  given  with 
a  requirement  that  the  devisees  shall,  at  a 
certain  time,  pay  money  to  B.,  the  estate  of 
the  devisees,  who  take  a  fee  by  implication, 
vests  immediately,  and  only  the  heir  can  en- 
ter for  a  breach.  OU  <ifBrrer9y  1888,  Fox  e. 
Fhdpe,  20  Wend.,  487 ;  affirming  8. 0.,  17  Id., 
898. 

249.  The  testator  devised  a  &rm  to  his  son 
in  iee,  expressing  the  devise  to  be  upon  con- 
dition that  the  son  should  support  the  testa- 
tar's  daughters  ;«-A2(2,  that  the  condition 
attached  to  the  estate  as  a  part  of  the  tenure, 
and  that  a  breach  would  work  a  forfeiture, 
and  vest  the  title  in  the  testator's  hebrs.    S^ 


preme  Ot,  1840,  Hogeboom  e.  Hall,  24  Wend., 
146. 

250.  Though  the  testator  directed  that  the 
daughters  should  reside  with  the  devisee,  their 
departure  does  not  preclude  them  from  after- 
wards returning  to  demand  performance.    lb. 

251.  Where  a  condition,  which  is  to  divest 
an  estate,  becomes  impossible  by  the  act  of 
Gk>d,  the  condition  is  discharged.  [Ooke,  206 ; 
2  P.  Wms.,  626;  Skinn.,  801.]  Thus,  under  a 
devise  to  A.  for  eight  years,  remainder  to  B. 
in  fee,  upon  condition  that  he  settles  and  re- 
sides upon  the  land;  if  B.  dies  during  the 
eight  years,  his  heirs  take  his  vested  remain- 
der. Ohaneerff,  1842,  McLaohlan  e.  McLaoh- 
lan,  9  Paige,  584. 

252.  Under  a  devise  to  A.  and  B.,  provid- 
ing that  if  either  should  die  without  leaving 
issue,  his  share  should  be  divided  between  the 
survivor  and  0.;  and  A.  died  first,  leaving 
issue,  and  afterwards  B.  died,  leaving  no 
issue, — JBM,  that  the  word  ^^  survivor"  did 
not  create  a  condition  that  there  should  be  a 
survivor  in  order  to  give  effect  to  the  limita- 
tion in  &vor  of  0.,  but  0.  took  the  half  share. 
Supreme  Ot.,  8p.  T.,  1858,  Weller  e.  Weller, 
28  Bwrb.,  588. 

263.  A  devise  of  an  estate  directing  that 
the  devisee  shall  pay  certain  legacies  on  coming 
into  possession,  makes  payment  of  them  a  con- 
dition of  the  devise ;  and  thou^  the  devisee 
becomes  personally  liable  upon  his  accepting 
the  devise,  they  are  also  chargeable,  in  equity, 
upon  the  land,  in  the  hands  of  his  heirs.  Ohan- 
eery,  1828,  Birdsall  e.  Hewlett,  1  Paige,  82. 

254.  That  upon  the  devisee's  refusal  to  ac- 
cept the  devise  and  pay  the  legades,  the  estate 
would  descend  to  the  heirs  of  the  testator, 
charged  with  the  legacies.    lb. 

255.  Where  there  is  an  absolute  devise,  a 
subsequent  void  provision  will  not  defeat  it. 
Supreme  Ot.,  1852,  Martin  v.  Ballon,  18  Barb., 
119. 

256*  This  principle  applied,  in  a  peculiar 
case,  though  the  devise  did  express  that  it  was 
to  pass  the  fee,  and  the  subsequent  provision 
was  a  condition  or  charge,  void  for  uncertain- 
ty,   lb. 

257.  Charging  tlie  estate  with  payment  of 
money  in  the  hands  of  the  devisees,  does  not 
prevent  its  limitation  over  by  way  of  execu- 
tory devise.  Supreme  Ot,  1814,  Jackson  e. 
Staats,  11  Jokne.,  887.  To  similar  effisot^ 
Jackson  v.  MerriU,  6  Id.,  185. 
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Vn.  RSVOCATION. 

2aa  Oodloa  By  the  will  tJie  testator  de- 
viBed  land  in  fee  to  T. ;  bat  the  oodioil  de- 
clared that  the  estate  given  to  T.  ^  shall  be  dis- 
posed of  as  follows  ;*'  bnt  made  only  a  partial 
disposition.  EM^  that  the  devise  in  the  will 
remained  in  ibroe,  except  so  flur  as  inconsistent 
with  the  disposition  of  the  estate  made  by  l^e 
codicil.  A  subsequent  devise  mnst  be  incon- 
sistent with  a  prior  devise,  or  the  prior  will 
stand.    BaprmM  Ct,^  1687,  Brant «.  WiUson,  6 

209.  ZBOfisotaal  alfcwatloiM.  The  testa- 
tor madC)  in  a  devise,  alterations  and  correc- 
tions with  intent,  not  to  destroy,  bnt  to  en- 
large the  devise,  but  he  lliiied  to  have  the  will 
4uly  republished.  HM^  that  such  ineflbotoal 
alterations  were  net  a  revocatioB  of  the  de- 
vise. [1  P.  Wms.)  848;  4  Bast,  419.]  Sk^ 
pr^me  Oi*^  1811,  JaAson  t.  H^Uoway,  7  Johm,^ 
8M. 

960L  B^vooadioii  by  ooav«jaiio«.  A  con- 
veyance in  trast,  first  ibr  a  specific  pnrpoee 
and  then  in  trost  for  the  grantor,  is  no  revoca- 
tion of  a  previous  devise,  except  to  the  extent 
of  the  purpose  first  specified.  [8  Yes.,  199.] 
Thus,  where  a  testator,  with  others,  conv^ed 
their  real  property  to  trustees,  in  trust,  first 
for  the  payment  of  the  debts  of  their  father, 
from  whom  they  derived  the  estate,  and  then 
in  trust  for  thei|ieelvea,-*A2c2,  th^t  the  con- 
veyance was  not  a  revocation  beyond  the  pay- 
ment of  debts,  and  the  trust,  as  to  the  rescue, 
was  for  the  dsfisees,  and  not  for  the  heirs  of 
the  testator.  Ohaneery^  1817,  Livingston  «. 
Livingston,  8  Johm.  (7A.,  148;  and  see  Wal- 
ton e.  Walton,  7  /<2.,  268. 

261.  A  conveyance  by  a  testator  of  land 
devised,  is,  in  so  fiir,  a  revocation  of  the  devise. 
Chane§ry^  1821^  Minuse  e.  Cox,  6  John*.  OK^ 
441 ;  and  see  Livingston  «;  Livingston,  8  /d, 
148. 

260.  A  conveyance  by  the  testator,  in  fee, 
rsserving  rent  and  a  ri^t  of  re-entry  for  con- 
dition broken,  revokes  his  devise  of  the  land. 
Suprmns  Ot.^  1848,  Harrington  v.  Budd,  6 
Dm,,  821. 

20a  €ltovegr«iiMto49viM».  Bybiswill 
a  testator  deviied  four  houses  and  lots  to  four 
of  his  granddaqghten  in  common.  He  after- 
wards executed  a  deed  conveying  one  of  tbeee 
houses  and  lots  to  one  of  the  devisees,  and  this 
deed  he  delivered  to  his  son,  in  ssoroio,  to  be 


delivered  to  the  grantee,  upon  his,  the  gnnk* 
or's,  death.  In  the  deed,  which  wss  dnvE 
by  the  grantor,  these  words  were  added  to 
the  description  of  the  premises,  by  metes  uA 
bounds : — ^*'  the  said  lot  being  part  of  the  prop- 
erty mentioned  in  my  bequest  to  the  foor 
daughters  of  Mrs.  L.** 

H€Jd,  that  this  deed  had  the  legal  effect  ol 
altering  the  previous  devise  so  as  to  give  ab- 
solutely and  beyond  recall,  and  withoot  limi- 
tataon,  the  house  and  lot  described  therein  to 
the  grantee  named,  and  the  three  reftuioiog 
houses  and  lots,  subject  to  revocatioa,  Jobtlj, 
and  in  a  qualified  manner,  to  the  other  three 
devisees.  Supreme  Ot.,  Sp,  T.,  1657,  Nott- 
beck  e.  Wilks,  4  AJihett^  Pr.,  816. 

264.  A  devise,  in  consideration  of  serrieea, 
is  revoked  by  the  testator's  conveyaoee  of  tbe 
premises,  in  his  lifstlme,  to  the  devisee.  /At- 
pf>eme  Gt,,  1849,  Bose  e.  Bose,  7  JM^  174. 

265.  CkmvegranoeaBdreoonveyanoa  At 
the  time  of  executing  his  will,  the  testator  was 
seized  of  a  moiety  of  a  lot  of  land,  aad  A.  was 
seised  of  the  other  moiety  thereof)  and  after 
the  execution  of  the  will,  the  testator  aad 
A.  each  conveyed  their  mdeties  to  B.^  who 
afterwards  conveyed  the  whole  lot  to  the  tes- 
tator;—JJsZi2,  that  this  was  a  revooatioB  b; 
the  testator,  and  tiiat  the  heirs-at-iaw  were 
entitled  to  the  whole  lot.  A,  F.  Om.  Gk, 
1848,  Selden  e.  Pearsall,  1 K  F.  Leg.  Ob$.,m. 

266.  Gknawvjanoe  of  part  The  coarey- 
ance,  by  a  teatator,  of  a  part  of  tbe  land  wbidi 
he  has  devised,  operates  as  a  revoeatioB,  not 
of  the  whole  will,  but  only  of  the  dense,  to 
the  extent  that  the  testator  has  divested  him- 
self of  the  property  devised.  [7  Paige,  97;  9 
Barb.,  62.]  Supreme  Cft.,  19m,  Vmikmrkf. 
Yandemark,  86  jBorft.,  416. 

S67.  BBOliaiigeL  The  tesUtorderisedliad 
to  his  wife,  bnt  subsequently  exehaoged  it  for 
other  land,  aad  his  wife' Joined  in  the  deed; 
both  supposing  Hiat  the  will  would  pass  the 
newly-acquired  land.  BMj  a  rerocation  of 
tbe  devise,  and  that  equity  could  oot  reiiefe 
against  the  mistake.  Supreme  Ot^  Sp.  Tr 
1860,  Gilbert  e.  Gilbert,  9  Barb.,  683.  To  tbe 
same  effect,  ArUiur  e.  Arthur,  10  Id^  0. 

266.  Ohargv.  If  a  conveyance  is  only  for  a 
partial  purpose  of  introducmg  a  charge,  and 
does  not  affect  the  interest  of  the  testator 
beyond  that  purpose,  it  is  only  a  partiai  le^ 
cation  of  the  wUl,  and  equity  will  hold  the 
party  a  trustee,  not  for  the  heir,  hot  for  the 
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deTiMee.  Ohmneery^  1817,  livingstoa  v.  Dv- 
ingston,  8  Johns.  Ck.^  148. 

26a  Pnrnh— <i  money  iinrt«a8«.  Where 
the  testator  sells  land  devised  by  his  will,  and 
takes  a  mortgage  for  the  purchase-money,  his 
estate  is  not  merely  altered,  but  wholly  di- 
vested within  the  statute,  and  the  devise  is 
revoked.  Ohane&ry^  1888,  Adams  e.  Winne, 
7  Pa«^0,  07 ;  Suprmne  Gt.,  3p.  7.,  1850,  Beok 

e.  MeOiUis,  9  Sari.,  86 ;  1862,  Brown  t.  Brown, 
16  Id.,  569 ;  N.  T.  Surr,  Ct,  1858,  Bantow  v. 
Goodwin,  2  BfM{f.,  418. 

270l  But  where  the  testator,  after  so  oon« 
veying  and  taking  back  a  mortgagie,  aooepfced 
a  reoootFeyanoe,  aad  diiohaiiged  the  mortgage, 
—HOd^  ^at  the  land  passed  by  the  devise 
without  a  republication.  Suprmm  OLy  J9^,  T^ 
1868,  BroWB  t.  Brown^  16  Bmh.^  669. 

271.  Tliaarmtwy  ocmtniot  The  sale,  by 
the  testfttor,  d  the  estate  devised,  by  an  eaeon- 
tory  oostiaet,  is  a  revooatioii  of  the  devise  in 
eqaity;  for  tbe  estate,  from  the  time  oi  the 
ooatrwt,  ia,  in  equity,  oonsideied  as  the  estate 
of  the  vendee;  and  tdthoogh  sanh  executory 
oontraet  is  resdnded  by  the  purchaser  and 
testator^  so  that  the  latter  is  restored  to,  and 
dies  seised  of;  his  former  estate,  the  devise  is 
not  thereby  restored.   (TtoMsry,  1888,  Wahxm 

f.  Walton,  7JSlMi.  Ok,  25a 

272.  Under  2  Rev.  Btot,  64,  f  45y—pro- 
Tiding  that  an  agreement  to  oonvey  property 
devised  or  bequeathed  is  not  a  revocation,  bat 
the  devise  or  bequest  tdns  effeot  sUbJaot  to 
tbe  pnrehaser's  right  to  performance, — ^if  the 
testator,  after  devising  land,  sabsequently  oon- 
tracts  to  seU  the  land,  the  devisees  take  the 
same  interest  in  the  mipaid  panshaae-vmneys  aa 
was  devised  to  theaa  in  the  knd.  OhauMfy, 
1888,  Knight «.  Weatherwaz,  7  Paig^  182. 

293.  Thon^^  a  contract  to  seU  land  is  a 
revocation  prs  ianto  of  a  prior  devise,  tbe 
1^  estate  passes  to  tbe  devisee,  who  naay  be 
compelled  to  perform.  F.  Ohan,  Ct,  1885, 
Gaines  sw  Winthrop,  2  JSUw.,  671. 

274.  Fayaaent  off  dtffat.  Where  the  tMa« 
tor  devised  to  his  brother,  with  whom  be  had 
an  unsettled  account,  declaring  that  it  ahould 
be  in  sadsfiustion  and  fall  discharge  of  all  the 
brother's  claims,-^%fle^  that  the  devise  was 
not  revoked  by  snbseqnent  transactloas  whioh 
reduced  the  balance  due,  nor  by  the  testator^s 
erecting  boildings  on  the  land  devised.  [2 
Bev.  Stat.,  64^  §  42.]  A,  V.  Ohan.  Ct.,  1844, 
Bavens  e.  Havens,  1  3an^.  Oh.,  824. 


27«.  Raatoratton,  A  devise  of  land,  if 
once  revoked,  whether  expressly  or  by  impli- 
cation, cannot  be  restored  withoat  a  repubii- 
cation  of  the  will.  The  rules  as  to  revocation 
of  wills,  are  the  same  at  law  and  equity.  3^ 
heldy  on  a  review  of  leading  authorities.  Ohan- 
e$ry,  1828,  Walton  «.  Walton,  7  J^hm,  Oh., 
268. 

Vm.  Lapse. 

276.  Rallel    Where  a  devise  Csils  for  want 

of  a  title  in  the  devisor,  the  devisee  cannot  be 
relieved  out  of  other  parts  of  the  estate.  The 
gift  totaUy  fub.  [Oas.  Temp.  T.,  152 ;  2  Yw^ 
669.]  OhoM^ry,  1818,  MeKinnon  t.  Thomp' 
son,  8  Johm.  Ok^  807. 

277.  ]>6ath  not  a  lapao.  A  devise  shall  not 
UipsSyin  esse  the  devisee  dies  daring  the  lifetima 
of  the  testator,  bat  shaU  vest  in  the  dMceodant 
of  the  devisee.    2  Meo.  Slat,,  86,  $  68. 

278.  Where  there  is  a  devise  or  Isgaoy  to 
one  person,  with  a  liuutatlon  over,  either  to 
his  diUdren  or  others,  apon  his  dyiqg  before 
the  time  appointed  for  his  interest  to  vest  in 
pesseesioa,  his  death  before  such  time,  al- 
though in  the  lifetime  of  the  testator,  doss 
not  produce  a  lapse  of  the  limitation  over. 
[2  Yt,  511;  Id.,  744;  2  P.  Wms^  118;  I 
Buss.  ^MyL,  689;  2  Myl.  d^  K.,  69 ;  1  Loud* 
Jur.,  285;  2  0.  P.  Oooper,  172.]  Ohancmryi 
1888,  Mowatt «.  Oarow,  7  Paigs,  828. 

279.  Ziand  daaoanda.  A  lapsed  devise 
does  not  inure  to  the^  beaefit  of  a  residuary 
devisee,  and  the  land^  of  coursoi  descends  to 
the  heirs-at-law.  S^  hdd,  where  the  devise 
was  in  lien  of  dower,  and  lapsed  by  reason  of 
the  widow's  reftuud  to  acoept  it.  Suprems 
Ot^  Sp.  7.,  1864,  Waring  s .  Waring,  17  B<Mrb., 
552. 

2Ba  WhetQ  a  specific  devise  is  iaeffeotaal, 
through  want  of  tbe  devisee's  capacity  to  take, 
— a.  g,,  where  the  devise  is  to  a  religious  cor* 
poration, — the  estate  cannot  pass  by  the  resid- 
uary devise,  bat  descends.  (?i(.  ^iShwi,  1888, 
Van  Eleeck  e.  Beformed  Dutch  Church,  20 
WBnd.,  467;  affirming  S.  0.,  6  P«t^  600. 

281.  Where  a  life-estate  is  devised  to  an 
heir,  if  a  devise  of  the  remainder  is  void,  tile 
heir  takes  his  share  of  the  remainder  by  oper« 
ation  of  law,  and  is  not  compelled  to  elect  be- 
tween it  and  his  life-estate.  Ohaneery,  1848, 
Bowers  9.  Smith,  10  Paige,  198.    See  Will. 

282.  Where  a  direction  to  inveat  the  pro- 
ceeds of  land  in  land  fa^  from  illegality,  the 
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ftind  is  still  regarded  as  land,  and  does  not 
pass  to  the  reeidaary  devisee,  bat  descends. 
F.  Ohan.  Ot,,  1889,  Thorn  o.  Oolee,  8  Bdw., 
880. 

IX.  AjmEB-AOQUIBXD  PsOPXBTT. 

283.  Real  piopcilj  acquired  after  the 
making  of  the  will  does  not  pass  onder  a  gen- 
eral dcTlse  of  **all  my  real  estate."  [1  Mo- 
Oord,  82.]  Chancery^  1881,  Douglass  «.  Sher- 
man, a  Paige,  858. 

2M.  Where  the  testator  speoiflcally  devised 
all  the  real  estate  he  had  at  the  time  of  mak- 
ing the  will, — ffeldy  that  a  general  devise  of 
^^all  the  reddne  c/  my  utaU^  in  case  it  shall 
more  than  suffice  to  pay  the  legacies,"  did  not 
pass  after-acquired  fiMZ  property.  A^V.Ohan, 
<7(.,  1844,  Havens  «.  Havens,  1  Soui^f.  Oh.^  824. 

28S.  nat  a  fraeliold  estate  does  not  pass 
by  a  will  made  before  the  testator  acquired 
any  interest  therein,  but  goes  to  the  executor. 
Roseboom  e.  Van  Yeohten,  6  2>e».,  414. 

28€u  Taldog  a  oonvvyanoe.  Where  a  pur- 
chaser of  land  devises  it  in  fee,  and  subse- 
quently pays  for  the  land  and  takes  a  convey- 
ance to  himself,  the  devise  is  not  thereby 
revoked.  The  unpaid  purchase-money  is  con- 
sidered in  equity  as  a  mere  incumbrance. 
Qhancwy^  1886,  Olapper  e.  House,  6  Paige^ 
149. 

287.  Where,  in  such  case,  by  virtue  of  the 
former  rule  that  after-acquired  lands  could 
not  pass,  the  heir-at-law  takes  the  legal  estate, 
he  takes  it  as  a  mere  naked  trustee  for  the 
devisee,  and  will  be  compelled  to  convey.   lb, 

288.  A  win  of  aU  of  the  tofltator'a  seal 
estate^  passes  all  the  real  estate  he  was  entitled 
to  devise  at  the  time  of  his  death.  2  Beo.  JSkaL, 
67,  §6;  and  see  1  i<2.,  748,  §  1. 

289.  The  provinon  of  2  Rev.  Stat,  57,  §  5, 
— ^making  after-acquired  lands  pass  by  a  de- 
vise,— ^relates  to  the  oonstmotion  of  wills ;  and 
since,  by  §  77,  that  chapter  is  not  to  affect  the 
construction  ^f  wills  theretofore  made,  that 
provision  does  not  apply  to  a  will  executed 
before  the  Revised  Statutes  were  enacted.  {%. 
of  Appeals,  1851,  Parker  «.  Bogardus,  5  y.  T. 
(1  Seld,),  809.  To  the  same  effect,  Supre^M 
Ot,,  1854,  Green  «.  Dikeman,  18  Barb.,  585; 
Sp.  71, 1851,  EUison  «.  Miller,  11  /<!.,  882. 

X.  Vauditt  ajxd  Effbot. 

290.  XUesali^.  That  where  a  devise  is 
void  for  illegality,  the  interest  intended  to  be 


given  does  not  pass  to  the  residuary  devisee, 
except  where  the  persons  for  whose  benefit 
such  devise  was  made,  are  tliemselves  the  re* 
siduary  devisees.  Tucker  e.  Tucker,  5  N.  F. 
(1  8eUL,)  408;  8.  0.,  10  K  Y.  Leg.  Obe^  67. 

291.  A  devise  to  a  witneaa  is  abeolutoly 
void ;  and  a  conveyance  by  the  devisee  is  in- 
operative. Supreme  Ot,  1809,  Jackson  «. 
Denniston,  4  Johns.,  811.  To  the  same  effect, 
Ot.  of  ^rrort,  1824,  Sbarpsteen  e.  Tillon,  8 
Oow.,  651. 

292.  A  devise  or  legacy  to  either  huaband  or 
wife,  in  a  will  to  which  the  other  is  a  anb- 
scribing  witness,  is  void,  and  the  party  is  a 
competent  witness.  Supreme  Ot^  1799,  Jack* 
son  V.  Woods,  1  Johns.  Oas.,  168;  1801,  Jack- 
son t.  Durland,  2  Id.,  814. 

29a  Repoldioation.  A  codicil  indorsed 
upon  the  original  will,  and  execated  with  all 
the  solemnities  required  by  the  statnte,  may 
be  deemed  a  republication  of  the  will,  so  aa 
to  give  effect  to  a  devise  otherwise  void,  be- 
cause the  devisee  was  a  witness  to  the  origjbuJ 
will.  Ohaneery,  1822,  Mooers  e.  White,  6 
Johns.  Oh.,  860. 

294.  A  mere  adverae  pnaanariaii.  not 
amounting  to  disseizin,  does  not  prevent  the 
owner  from  devising.  Ot.  of  Brrors,  1828, 
Yarick  e.  Jackson,  2  Wend.,  166;  affirming 
S.  C,  7  Oow.,  288. 

It  se&ms,  that  under  the  Statute  of  Wills,  a 
mere  right  o(  entry  is  devisable.    lb. 

295.  Blg^t  off  oommaiL  That  the  devise 
to  A.^  and  his  heirs,  forever,  of  a  ri^t  of 
common  in  certain  land,  is  not  inoonnatent 
with  a  prior  devise  of  the  land  to  B.  Ley- 
man  e.  Abeel,  16  Johns.,  80. 

298.  DlreotionaatotiiiieofdMaloii.  A 
present  devise  to  children,  ^^to  be  equally  di- 
vided between  them  as  they  respectively  arrive 
at  the  age  of  twenty-one,^'  is  valid.  It  does 
not  suspend  the  devisee's  power  to  divide,  or, 
if  it  did,  it  would  not  follow  that  the  power 
of  alienation  was  stspended.  Supreme  OL, 
1856,  Doubleday  «.  Newton,  27  Btm^.,  481« 

297.  Time  off  taUng  eOeot  Under  the 
Revised  Statutes  (1  See.  StaL,  726,  f  41),  an 
estate  by  devise  is  created  not  at  the  pabUoa- 
tion  of  the  will,  but  at  the  death  of  the  tes- 
tator. ^.F.AifMrior  0^,1852,  Lang  e.Bopke, 
5  Saneif.,  568 ;  8.  0.,  10  IT.  Y.  Leg.  Obe.,  70. 

29a  Bieotloa  off  pranlaea.  Adevtaewaa 
to  IC,  of  a  certidn  quantity  of  land,  to  be 
taken  out  of  a  certain-  patent,  where  the  doT* 
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isee  flhonld  be  pleased  to  take  the  same,  to 
her  and  her  heirs  and  assigns;  and  she  made 
no  election  in  her  lifetime,  and  after  her  death 
her  heir  elected  a  location  and  entered,  bnt  snb- 
seqaentlj  abandoned  the  possession 'f—iT^Zi, 
that  saoh  election  eztingaished  his  right  to 
resort  to  any  other  part  of  the  tract  S^ 
pnm  (H.y  1816,  Jackson  v.  Van  Boren,  18 
JohiM.,  626. 

299.  It  aeems,  that  snoh  right  of  election 
does  not  descend.    lb. 

30a  IfaEtliigiilihmBnt  off  debt  Wherethe 
testator,  befaig  indebted  to  A.  for  services,  de- 
TJsed  to  him  land  of  mnch  greater  valne,  using 
the  words  *^I  gire,"  bnt  conferring  only  an 
expectant  estate,  and  also  directed  the  pay- 
ment of  all  his  just  debts,  makkig  no  excep- 
tion of  this  one;— jS<i2(I,  that  the  devise  did 
not  extingidsh  the  debt  Suftrmne  Ot^  184S, 
Eattm  f .  Benton,  8  HiU,  676. 

30L  The  rule  that  a  testamentary  proyiaion 
eiUnguishes  a  dA>t,  discussed.    lb. 

802.  Poxoliaae  ttouL  heir.  Devise  in  what 
ones  does  not  defeat  title  of  pmchaser  in  good 
fiiithlnwLthehdn.    2  JKev.  Aa<.,  748,  §  8. 

As  to  tbe  validity  of  devises  in  Tma^  or  of 
deTises  RiOBtralxiiiig  alienation,  see  Aoooinr- 
UBos;  Tbubt;  and  Bubphsbios  ov  Powxb 
or  AuBirATios. 

As  to  all  matters  relating  to  Willi  in  gen- 
«n],  or  peculiar  to  Iiegaoiai^  see  those  titles. 
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DiacELARaa 

[QitetMi  WS»  an  eollMtod  tlie  WMt  tonlDg  <m  th« 
fcnt  lad  cffMt  of  a  IMsoharg*  in  BankraptOT,  or  lasol- 
ymoft  m  «dflam«e,  and  tke  mode  In  wfaiob  It  ic  avaUabUk 
IteetMS  omI  mode  in  wliielf  Meh  diadhaifM  may  ba  o1>- 
taiaed  mut  ba  aonght  nnder  Bankrnptoj  aid  InMUvan^.] 

I.  Lff  eXHKBAL. 

n.  WHAT-LULBIUrnS  ABM  DmOHABeiD. 
O.  How  A  DIBOHABAB  IB  TO  BS  SET  TIP. 

IV.  Who  hat  taxb  ABVABTAaB  or. 

V.  VALmmr . 
7L  NBwFlKnaBB. 

L  In  Gjenxkal. 

1.  MadtB.  That  a  disohaige  is  not  an  un- 
neritorioua  defence.  Schendk  e.Woolsey,  8 
(M,100. 


2.  SacceealTre  inoolvent  laws.  A  die* 
charge  under  the  act  of  1818,  which  required 
only  two-thirds  of  the  creditors  to  unite  in 
the  petition,  does  not  operate  on  a  debt  con- 
tracted before  that  act,  though  when  it  was 
contracted,  an  act  was  in  force  allowing  dis- 
charges in  insolvency  when  three-fourths  of 
the  creditors  petitioned.  SuprtfM  Gt,  1821, 
Matter  of  Wendell,  19  Johm.^  158. 

3.  The  insolvent  act  of  1811  did  not  require 
the  assent  of  any  creditors  to  the  discharge. 
A  debt  was  contracted  while  it  was  in  force; 
bnt  it  was  repealed,  whereby  the  act  of  1801 
was  revived,  requiring  the  assent  of  three- 
fourths  of  the  creditors,  and  that  act  was  re- 
pealed by  the  act  of  1818,  which  required  the 
assent  of  only  two-thirds; — SM^  that  a  dia- 
charge  under  the  last  act  barred  the  debt^ 
Supreme  OL,  18S4,  Bryar  e.  Willcooks,  8  Om.^ 
169. 

4.  Joiiiit  dabft  A  discharge  extends  to 
debts  due  from  the  insolvent  Jointly  witk 
others.  Supreme  Ot^  1806,  Tooker  v,  Bennett, 
8  Oii,  4 ;  1814,  Willson  9.  Gomparts,  11  Jokne.f 
198. 

5.  But  a  discharge  of  one  Joint-debtor  does 
not  absolve  the  other.  Supreme  Ot^  1805, 
Tooker  e.  Bennett,  8  Obi.,  4 ;  and  see  Moore 
V.  Paine,  12  Wend,,  128. 

6.  W^aiver.  A  provision  in  a  will  made 
subsequent  to  discharge  in  bankruptcy,  direct- 
ing all  the  testator's  engagements  to  be  fiilfilled, 
and  tha%  all  contracts  of  every  kind  should  be 
puncUially  and  honorably  fulfilled  and  per- 
formed, does  not  operate  to  revive  a  debt 
covered  by  the  dischaige.  [2  Yes.  ^  B.,  876.] 
Cfhaneery,  1822,  Roosevelt  e.  Mark,  6  Johns. 
Oh.,  266,  296. 

7.  Where  defendant  sued  on  a  bond,  pleaded 
his  discharge,  and  plaintiif  replied  that  de- 
fendant afterwards  ratified  and  confirmed  the 
bond,  and  waived  the  benefit  of  his  discharge, 
— BMy  that  a  written  agreement  by  defendant 
that  the  obligee  might  "make  any  settlement 
he  thought  proper  witli  8.  (for  whose  benefit 
the  bond  was  made),  without  giving  up  any 
lien  he  might  have  on  defendant  for  the 
amount,*'  was  not  a  waiver  of  the  discharge. 
Ni  7.  Superior  Ot.,  1829,  Tooker  e.  Doane,  2 
HaU,  682. 

8.  A.  gave  his  bond  for  the  benefit  of  B. 
to  0.,  and  subsequently  obtained  a  discharge 
in  insolvency.  Afterwards  0.  received  pay- 
ments, giving  a  receipt,  expressing  them  to  be 
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from  A.,  by  the  hands  of  B. ;— AM,  that  the 
iMtjinentfl  moat  be  deemed  to  have  been  made 
by  B.,  and  did  not  amonnt  to  a  waiyer  by  A. 
of  his  disoharge.    lb, 

n.  What  LiABiLmBS  abs  Disohabqsd. 

9.  In  iNHiknqsfeDy^-'^Jn  tfBomaHit  where  the 
court  obtains  Jarisdiction  of  the  proceeding, 
the  disoharge  and  certificate  are  a  complete 
bar  to  all  suits  or  demands  that  were  proTable 
nnder  the  prooeediqgs,  nnlees  the  dischai<ge  is 
impeaohed  for  frauds  or  wilfni  coneealment 
Okmncerp,  1844,  Habbell  e.  Cramp,  11  Poi^ 
810. 

la  '^  rent.  Where  a  tenant  is  discharged 
pending  his  term,  if  he  occupies  the  premises 
after  his  discharge,  he  will  be  liable  for  tiie 
ose  and  oocnpation.  Supreme  Ct^  1B04,  Ben- 
drioks  e.  Judah,  2  Oai,^  25. 

U.  —  pricnr  Jadgmenta.  A  discbai^  nnder 
ihe  act  of  Oongfses  does  not  afibet  judgments 
prior  to  the  aot  JBkijpremd  C^,  1806,  litikig- 
ston  V.  LiyingslOA,  2  Otd^  800. 

12.  —  money  reoeivad.  A  person  Wbo 
has  reoeiYed  money  prior  to  his  bankmptey, 
nnder  a  promise  to  put  it  oat  on  buid  and 
mortgage,  and  which  be  failed  to  do,  is  not 
liable  after  his  discharge,  in  a  special  aotion 
on  the  ease  for  sneh  nei^eet.  Supreme  Ot., 
180«,  Hatten  t.  Bpeyer,  1  M^,,  87. 

U.  -^  oo««nant.  A  disoharge  in  bank*- 
mptoy,  sinoe  it  reaches  all  debts  which  were, 
or  might  hare  been,  proyed  under  the  oom*> 
missioa,  discharges  a  ooyenant  to  pay  off  in- 
cnmbranoes  on  land  before  conyeyed;  bat 
doea  not  discharge  personal  coyenants  in  a 
tmst-deed,  for  uncertain  fntore  paymysnts,  in- 
tended only  to  protect  the  trast^estate, — e.  ^., 
fatnre  taxes.  Ohandsrp^  1822,  Ifonay  e.  De 
Bottenham,  •  JMiu.  Ck^  62. 

14.  A  coyenant  for  ^iet  en^ymeat  is  dis- 
charged by  a  certificate  of  bankruptcy,  though 
the  breach  happens  after  the  petition  is  iUed ; 
becaose  the  claim  on  the  coyenant,  before 
breacii,  was  a  contingent  demand,  pronible 
nnder  the  act.  Supreme  Ot.^  1849,  Jemison  t. 
Blowers,  6  Barh,^  686. 

lA.  —  ooata.  A  judgment  for  costs  recoy- 
ered  by  the  defendant  in  an  aotion  on  the 
case,  18  reached  by  plaintiff's  discharge  nnder 
the  bankrupt  act.  Supreme  Gt,^  1848,  Graham 
e.  Pierson,  6  HiU,  247. 

1&  Where  the  defendant  obuined  his  dis* 


charge  in  bankruptcy  intermediate  the  filing 
of  a  creditor's  bill  and  its  dismissal  with  coeta, 
— HeUL,  that  the  complainant  could  not  haye 
the  decree  for  costs  set  off  against  his  Judg- 
ment. Ohaneery^  1848,  Mickles  9.  Brayton, 
10  Paige,  188;  8.  0.,  2  K  F.  Leg.  OU,^  19a 

17.  Where  a  complainant  urges  on  a  suit 
after  he  has  taken  the  benefit  of  the  bankrupt 
act,  and  costs  accrue,  these  are  not  recoyera- 
ble  out  of  after-acquired  property.  F.  Chan. 
Ot.,  1848,  Leayitt  e.  Baldwin,  4  Eduy.  CK, 
289. 

la  —  tort.  A  cause  of  action  for  a  tort, 
though  a  yefdict  or  a  report  (^  re£sreea  hae 
been  had  upon  it,  if  judgment  has  not  been 
had,  is  not  a  debt,  and  is  not  affected  by  a 
bankrupt  disoharge.  [16  Yes.,  266;  14  East, 
197;  2  Manle  ^  8.,  70.]  Supreme  Ot^  1848, 
Orouch  e.  Gridley,  6  Em,  260;  1846^  JCdlogg 
e.  Schuyler,  2  Deik^  78. 

la.  —  oonteilnitifla.  A  patteer  who  haa 
been  discharged  in  ba&kruptoy,  under  the  aet 
of  1841,  is  not  liable  to  contribute,  to  other 
partnere,  to  the  payment  of  prior  partnership 
debts.  iftif»*e0M(7^.,  1844,  Butcher  e.Fonnan, 
6  Sms  688. 

aoi  -^  oraditor'a  Itan.  The  lien  acquired 
by  iliag  a  creditor's  bill,  after  exeention  re- 
turned unsatisfied,  is  protected  by  the  bank- 
rapt  aot.  (h.  ofErrarey  1846,  Maoy  e.  Jordan, 
2i>M.,670. 

21.  If  the  debtor  yiolates  the  iigunotion, 
and  afterwards  petittoos  Ibr  a  discharge,  he  ia 
not,  by  the  discharge,  absoWed  from  punish- 
ment for  the  contempt    Tb, 

22.  —  fine.  A  fine  imposed  by  the  Court 
of  Ohancery,  for  the  wilful  yioUtion  of  an  in- 
junction, is  not  a  debt  within  the  bankrupt 
law.  Ot  ofErrert,  1848,  Spalding  e.  Peoples* 
7ira2,801;  affirmia«aO.,10iVi^284» 

23.  —  jttdgmont.  A  judgment  rendered 
stibseqiient  to  a  bankrupt  petition,  but  pre- 
yious  to  the  discharge  being  granted,  ia  not 
cancelled  by  the  discharge.  Supreme  Gt^ 
1844,  liigMoU  e.  Bheades,  EiU  S  D,  8upp., 
871. 

24.  A  yalld  disdiai^  in  badkmptoy  extin- 
guishes a  judgment;  and  if  the  judgment- 
creditor  seizes  the  bankrupt^  ffoods,  «pon  an 
execution  issued  thereon,  he  may  be  cJiarged 
as  a  trespasser,  eyen  if  he  had  no  knowledge 
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of  the  discharge.  Bat  the  officer  makiDg  the 
leyy  is  protected  by  the  process.  OU  of  Ap- 
peaU,  1848,  Rackman  9.  Cowell,  1  K  T.  (1 
Qm$t\  606;  8.  0.,  7  iV.  Z  Leg,  OU,,  7. 

25.  A  snit  at  law  was  pending  upon  a  note, 
when  the  defendant  presented  his  petition, 
and  jndgment  was  obtained  after  the  dis- 
charge was  granted.  Eeld^  that  the  discharge 
could  be  set  np  in  bar  to  a  suit  on  the  judg- 
ment. A  judgment  recovered  on  a  prior  debt, 
pending  proceedings  for  discharge,  is  avoided 
by  the  discharge,  and  the  costs  included  in 
the  judgment,  being  accessory  to  the  debt,  are 
also  discharged.  Gt.  of  Appeals^  1860,  Olark 
f.  Rowling,  8  IT,  F.  (8  Comst,),  216.  To  the 
same  effect,  Supreme  Ct,^  1848,  Dresser  v. 
Brooks,  8  Barb,,  429 ;  1860,  Fox  o.  Woodruff 
9  Id,,  498 ;  and  see  Ward  o.  Barber,  1  E,  D. 
iSbiaA,428. 

2&  Where  the  debt  sued  for  was  contracted 
before  the  proceedings  in  bankruptcy  were 
commenced,  and  the  creditor  obtains  his  de- 
cree before  the  discharge  is  granted,  the  debt 
IB  discharged,  and  the  discharge  is  a  perfect 
bar  to  any^sult,  or  other  proceeding  upon  the 
decree.  Chantry ,  1848,  Johnson  e.  Htzhugh, 
8jBar&.  (7A.,  860. 

27.  —  wile*a  debt  The  husband's  dis- 
charge in  bankruptcy  operates  to  extinguish 
lu8  liability,  imposed  by  marriage,  for  the  debt 
of  the  wife  contracted  before  marriage ;  but 
this  extinguishment  of  his  liability  affords  no 
ground  for  charging  her  separate  estate  during 
his  life.  Ot,  ofAppeaU,  1848,  Yanderheyden 
«.  Mallory,  1  N,  F.  (1  OovmI:),  462 ;  reversing 
B.0.,8  JBbrft.  C?%^  9 ;  and  4^.  F.  Leg,  Obs.,  4. 

28L  —  oanler'a  liability.  A  discharge  in 
bankruptcy,  obtained  by  a  carrier,  bars  a  claim 
against  hinoi  for  the  loss  of  goods  intrusted  to 
him.  It  is  a  claim  arising  on  contract  within 
the  act  of  1841.  Ct,  of  Appeals,  1868,  Camp- 
bell «.  Perkins,  8  N.  T.  (4  Seld,\  480. 

29.  —  reptevin-bond.  Where,  in  1887,  the 
plaintiff  and  defendant,  as  sureties,  executed, 
wiUi  a  party  to  a  replevin-suit,  a  joint  and 
>e?eral  bond,  conditioned  that  the  latter  would 
pay  all  sums  which  might  be  recovered  against 
him  therein ;  and  in  1848,  the  defendant  was 
discharged  as  a  bankrupt,  under  the  act  of 
Congress,  passed  in  1841,  and  in  1847,  judg- 
ment was  recovered  in  the  replevin-suit  against 
the  principal  in  the  bond,  the  amount  of  which 
the  plaintiff  was  compelled  to  pay. 

Held,  in  an  action  by  the  plaintiff  against 
Vol.  II.— 31 


the  defendant  for  contribution,  that  his  dis- 
charge in  bankruptcy  was  a  bar  to  the  plain- 
tiff's demand.  Ot,  of  Appeals,  1866,  Tobias  o. 
Rogers,  18  N,  Y,  (8  Rem,),  69 ;  and  see  Orafle 
«.  Mott,  4  N,  Y.  (4  Oomst,),  604 ;  affirming 
S.  0.,  6  Ba/rb.,  806. 

30.  —  converalon.  The  discharge  of  a 
bankrupt  is  no  bar  to  a  debt  contracted  by 
means  of  a  breach  of  trust.  Supreme  Ct,,  Cir- 
euit,  1846,  Flagg  t>.  Ely,  4  JV.  Y  Leg.  Obs.,  100. 

31.  In  insolvency. — ^If  the  oreditxir,  at  the 
time  of  the  assignment  by  the  insolvent  debtor, 
has  not  a  certain  debt  due  or  owing,  to  which 
he  can  attest  by  oath,  so  as  to  entitle  him  to  a 
dividend  of  the  insolvent's  effects,  he  will  not 
be  barred  by  the  discharge.  Supreme  Ot.^ 
1818,  Kechanics  &  Farmers'  Bank  e.  Oapron, 
16  <7bAn<.,  467. 

32.  —  indoraer.  The  act  of  1788,  extends 
the  discharge  only  to  such  debts  as  exist  at 
the  time  of  the  assignment.  K  an  indorser  of 
a  promissory  note  pays  it,  after  the  maker  has 
been  discharged,  he  may  recover  the  amount 
from  the  maker.  Supreme  Ct,,  1799,  Frost  e. 
Garter,  1  Johns.  Cas,,WB ;  8.  0.,  2  Cai,  Cos., 
811;  8.P.,Buel  e.  Gordon,  6  Johns.,  126;  Ford 
e.  Andrews,  9  Wend.,  812 ;  Lansing  e.  Prender- 
gast,  9  Johns.,  127. 

33.  The  indorser  of  a  promissory  note,  who, 
after  his  indorsement,  and  before  the  note  be- 
comes payable,  obtains  his  discharge,  is  not 
protected  by  it  from  payment  of  the  note ;  the 
indorsement  not  creating  a  certain  debt,  but 
merely  a  liability  contingent  on  non-payment 
by  the  maker,  and  which  liability  could  not 
be  fixed  before  such  discharge.  It  does  not 
vary  the  case,  that  the  note  was  given  by  the 
indorser  as  collateral  security  for  a  debt  du» 
to  the  holder  and  barred  by  discharge.  Su-- 
preme  Ct,,  1818,  Mechanics  and  Farmers^ 
Bank  v,  Oapron,  16  Johns,,  467. 

34.  The  provision  of  2  Rev.  Stat,  22,  §  81^ 
— which  makes  the  discharge  exonerate  the 
insolvent  from  all  liabilities  incurred  by  draw- 
ing or  indorsing  a  promissory  note,  or  bill  of 
exchange,  or  in  consequence  of  the  payment 
ot  the  money  by  any  party  to  such  instrument 
whether  prior  or  subsequent  to  the  assignment 
of  the  insolvent's  estate, — does  not  apply  to 
existing  contracts.  Supreme  Ct,,  1882,  Ford 
0.  Andrews,  9  Wend.,  812. 

35.  —  oonfeaolon  of  judgment.  When  a 
debtor,  having  given  a  bond  and  warrant  of 
attorney,  became  insolvent,  and  obtained  his 
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discharge,  and  afterwards  jadgment  was  en- 
tered ap  on  the  bond,  the  court  ordered  the 
jadgment  to  be  set  aside.  Billings  «.  Skntt,  1 
JohM,  Cos,,  105. 

36.  —  bond.  Where  there  is,  prima/aeie^ 
a  debt  capable  of  easy  liquidation, — d.  ^.,  a 
bond  conditioned  to  perfect  the  title  of  lands 
previously  granted  by  the  obligor  to  the  obli- 
gee, and  which  has  become  forfeited, — it  is 
provable  under  the  act,  and  is  barred  by  a  dis- 
charge.   Suprems  Ct.^  1806,  Olinton  9.  Hart, 

1  John»,,Z*lh. 

37.  If  a  judgment  be  obtained  against  an 
insolvent  before  his  discharge,  the  costs  are 
barred  by  the  discharge.  Supreme  Ot^  1802, 
Thomas  v.  Striker,  8  Johns.  Ocu.^  90;  S.  0.,  5 
John8.y  1S6,  note;  1809,  Warne  v.  Constant, 
/<{.,   185 ;    but  compare  Gone  v.  Whi taker, 

2  Johns,  Cas^  280 ;  Stebbins  o.  Willson,  14 
Johns,,  408. 

38.  Ooets  of  a  judgment  of  nonsuit,  obtained 
after  a  discharge,  are  not  barred  by  the  dis- 
charge, though  the  suit  was  pending  before 
the  discharge.  Supreme  Ct,^  1817,  Stebbins  o. 
WiUson,  14  Johns.^  408. 

39.  —  rent  An  msolvent's  discharge  is 
no  bar  to  an  action  on  an  express  covenant 
to  pay  rent,  brought  to  recover  rent  accruing 
subsequent  to  the  discharge.  [1  H.  Bl,  488 ; 
4  T.  R.,  94;  8  East,  818;  Doug.,  97;  7T.  E., 
805.]  Supreme  Ot.,  1812,  Lansing  o.  Prender- 
gast,  9  Johns,^  127;  1847,  Stinemets  o.  Ains- 
lie,  4  Dm.,  578. 

40.  —  tort.  A  discharge  onder  the  insol- 
vent act  of  1811,  does  not  extend  to  actions 
for  libel.  Supreme  Ot,y  1812,  Strong  «.  White, 
9  Johne.^  161. 

Nor  to  an  action  for  a  breach  of  trust  1818, 
Kip  9.  Bank  of  New  York,  10  Johns,^  68 ;  Ken- 
nedy  v.  Strong,  /d,  289. 

Nor  to  an  action  for  a  wrongful  conver- 
sion. 1818,  Kennedy  v.  Strong,  10  Johns,^ 
289;  1817,  S.  0.,  14 /i.,  128. 

41.  A  verdict  in  an  action  of  trespass  is  not, 
biffore  judgment,  a  debt  which  is  affected  by 
the  insolvent's  discharge.  Supreme  Ot,,  1829, 
Hodges  9.  Ohace,  2  Wend.y  248. 

42.  The  first  clause  of  2  Rev.  Stat.,  22,  $  80, 
only  extends  to  debts  founded  upon  contracts ; 
and  if  the  last  clause  includes  debts  growing 
out  of  torts,  it  is  restricted  to  such  debts  as 
were  owing  to  residents  of  the  State  at  the 
time  of  the  first  publication  of  the  notice  of 
the  application  of  the  discharge,  or  to  non 


residents  who  united  in  the  petition,  or  ac- 
cepted a  dividend  from  the  estate.  Supreme 
CL,  1887,  Smith  f>.  Bennett,  17  Wend.,  479. 

43.  An  insolvent  dischai^ge,  whether  from 
the  debt  or  from  imprisonment,  operates  aa 
well  in  respect  to  debts  in  judgment,  arising 
ex  delicto  as  upon  those  arising  ex  eantraetu. 
Supreme  OUy  1889,  Luther  «.  Deyo,  19  Wend,^ 
629,  and  note;  1840,  Hayden  «.  Palmer,  24 
/({.,  864;  1848,  Deyo  v.  Van  Yalkenburgh,  5 
Hill,  242. 

44.  A  judgment  confessed  subsequently  to 
the  presentation  of  the  petition  on  an  agree- 
ment to  compromise, — Held,  to  be  a  new  debt, 
and  not  barred  by  the  discharge.  Supreme  Gt,, 
1848,  Thompson  «.  Hewitt,  6  HiUy  254;  and 
see  Kellogg  t).  Schuyler,*  2  Den.,  78. 

45.  That  a  discharge  in  insolvency  is  a  good 
answer  to  an  action  of  debt  on  a  judgment  for 
tort.  [4Cow.,  66;  17  Wend.,481.]  Sweden- 
sterned  o.  Rowe,  1  K  Y.  Leg.  Obs.,  827. 

46.  —  dntiee.  A  debt  to  the  United  States, 
upon  a  bond  for  duties,  is  not  barred  by  a  dis- 
charge of  the  principid  debtor,  under  the  in- 
solvent act ;  but  the  preference  given  by  the 
act,  concerning  the  collection  of  the  duties,  to 
the  surety  who  pays  the  debt,  is  merely  a 
right  to  priority  of  payment  out  of  the  assign 
ed  effects ;  and  the  discharge  is  a  valid  bar  to 
the  surety's  action  for  money  paid,  against  his 
principal.  Supreme  Ot,,  1819,  Alkin  «.  Dun- 
lap,  16  Johns,,  77. 

47.  —  debt  due  to  government.  Insol- 
vent acts  do  not  bind  the  State  unless  expressly 
declared  binding  upon  them.  Supreme  Ot,, 
1825,  People  v.  Herkimer,  4  Oow.,  845;  Peo- 
ple 9.  Rossiter,  Id,  148;  S.*P.,  People  e.  Gil- 
bert, 18  Johns.,  227. 

48.  —  mortgage.  A  mortgage  debt  which 
was  due  before  the  discharge,  is  barred,  and 
the  deficiency  arising  on  foreclosure  cannot  be 
recovered.  Supreme  Ot,  1819,  New  Loan 
Officers  of  Albany  «.  Oapron,  17  Johns.,  44. 

49.  —  official  bondi  That  liability  as  sure- 
ty for  an  officer  is  discharged,  though  the 
condition  was  broken  before  the  dischaiige,  for 
the  damages  are  uncertiun.  Andros  «.  Waring, 
20  Johns.,  158. 

50.  ^  domestio  creditor.  A  discharge 
under  the  act  of  1818,  though  tliere  were  for- 


*  See  these  oases  commented  on  in  OLsrk  e.  Bow- 
liDg,  8  N.  r.  (8  Oomst.),  21« ;  and  Johnsoa  «.  Fiti- 
hugh,  8  Barb.  Gh.^  860. 
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ago  creditors,  and  it  does  not  except  them,  is 
s  good  bar  to  a  domestic  creditor's  demand 
aiiang  when  the  act  was  in  force.  8upr0me 
GL^  1880,  Booeerelt  «.  Kellogg,  20  JS»Afi«., 
S06. 

SL  —  ioraien  debts.  A  discharge  nnder 
tbe  inaolveat  act  of  this  State,  is  a  bar  to  all 
Mdte,  brought  in  this  State,  npon  antecedent 
oonttraots,  wherever  made.  Supr&me  Ot,^  1812, 
Pauiimaa  ••  Meigs,*  9  Johju,y  826. 

So  of  a  diaoharge  nnder  the  Bankrupt  Act 
of  the  United  States.  Ohaneery,  1822,  Mor- 
nj  9.  De  Bottenham,  6  Jahn$.  Oh.^  52. 

52.  A  debt  dne  to  a  creditor  residing  ont  of 
the  Uaited  States  is  not  affiscted  by  a  discharge 
under  1  Bey.  L.  of  1818,  460,  unless  the  cred- 
itor petitioned,  or  reoeiyed  a  dividend,  or  nn- 
Um  two-ihiida  of  all  the  insolvent's  debts  were 
vgned  off:  SupfWM  Ct,,  1825,  MoNeilly  e. 
Biehsrdson,  4  Oms.,  607. 

6&  —  oltteeoe  off  otbar  Btetea.  A  dis- 
ohirge  under  the  insolvent  law  of  this  State,  is 
a  btr  to  a  salt  npon  a  bond,  payable  generally, 
exeoated  in  this  State,  though  both  parties 
^««,  at  the  time  of  giving  it,  dtiaens  and  in- 
lubitants  of  another  State.  Afp«W9M  d^.,  1628, 
SberriU  «.  Hopkins,  1  Oow.,  108. 

5€.  —  jTMilgineDt  on  anteiior  oontnioL  An 
iawWeot  diaoharge  is  not  operative  as  to  debts 
ooDtraoted  Jinterior  to  the  law;  and  if  it  be 
plaaded  to  an  action  on  a  judgment  of  this 
State,  the  plaintiff  may  show  that  such  jndg- 
nsut  wjis  obt^ed  npon  a  Judgment  in  another 
State,  which  was  founded  upon  contracts  made 
before  the  law  was  enacted.  Suprmns  Ot.^ 
1888,  Wyman  e.  Mitohell,  1  Om.,  816. 

Mi— note  in  part  payment  If  the  original 
coDtraot  was  made  in  this  State,  subsequent  to 
tbe  euaotment  of  the  insolvent  law,  the  dis- 
clutfge  is  efEeotual,  and  bars  liability  on  a  Jiote 
given  by  the  debtor  in  another  State  for  the 
same  debt  Bttprem^  CU^  1824,  Raymond  f . 
Msrehant^  8  Oin»^  147. 

Sfi.  —  enbaeqiient  ooatraota.  A  discharge 
uider  flection  1  of  the  insolvent  act  (1  Bm,  X. 
</1818, 460),  does  not  affoct  debts  contracted 
^r  the  time  of  presenting  the  petition.  Bur 
Trmt  Ol^  1825,  MdJeilly  e.  Richardson,  4 
Obv.,  607;  and  see  Rose  «.  Briggs,  7  Wwd^ 
70. 

fio  of  a  discharge  under  section  9.    N.  F. 
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Suferior  Ot.,  1829,  Tooker  e.  Doane,  2  SaU^ 
582. 

67.  Plaintiff  sent  to  defendant  a  bill  to  be 
oollect^  and  the  proceeds  to  be  applied  to  an 
adventure  on  their  Joint  account ;  and  after 
defendant  had  petitioned  under  the  insolvent 
act,  he  received  the  money,  and  failed  to  ap- 
ply it  ^y-^Held^  that  his  discharge  did  not  affect 
the  debt    lb. 

5&  A  discharge  under  an  insolvent  act  does 
not  affect  a  daim  arising  subsequent  to  it 
Supreme  Ct.y  1828,  Ransom  e.  Xeyes,  9  6bt0., 
128. 

59.  A  discharge  under  section  9  of  the  aot 
of  1818,  like  one  under  the  first  section  of  the 
aot  of  1818,  has  reference  to  debts  existing  at 
the  toie  oi  the  order  to  show  oanse;  and  a 
debt  accruing  thereafter  is  not  provable  nnder 
the  assignment,  nor  barred  by  the  discharge. 
iT.  F.  Bup0nor  Ot,y  1829,  Tooker  v.  Doane,  2 
BdU,  582. 

60.  The  aot  of  1818,  like  that  of  1788,  limits 
the  operation  of  the  discharge  to  debts  due  at 
the  time  of  the  astdgnment,  and  sueh  as  were 
contracted  be^re,  though  payable  after  it; 
and  an  indorser,  who  pays  a  note  after  the 
maker^s  discharge,  can  recover  against  him. 
£hiprmne  Ot,,  1882,  Ford  «.  Andrews,  9  FsncL, 
812. 

61.  — inipiied  wazxanty.  That  a  discharge 
in  insolvency  exonerates  from  liability  on  an 
implied  warranty  of  title  and  gennineneas,  in 
the  transfer  of  a  note  or  check.  Murray  «. 
Judah,  5  One.,  484. 

63.  —  lnta»  aoqnlatttona.  A  diaoharge 
nnder  the  act  of  1818  is  valid,  not  only  as  to 
the  person  of  the  insolvent,  but  as  to  his 
future  acquisitions.  Suprems  Ot.^  1826,  Jaqnes 
V.  Karquand,  6  Oaw.y  497. 

63l  —  payment  by  Indomer.  A  discharge 
does  not  affect  a  contingent  liabili^  to  an  in- 
dorser who  has  been  fixed,  but  the  Indorser 
may  recover  a  payment  made  after  the  dis- 
charge. Suprmne  Ct„  1827,  Ainslie  «.  Wilson, 
7  Cow.,  662. 

64.  ~  inhabitants  of  other  State.  An  in- 
solvent  discharge,  obtained  in  this  State,  can- 
not be  pleaded  in  bar  of  a  suit  brought  in  a 
court  of  this  State,  on  a  contract  made  in  a 
sister  State,  subsequent  to  the  aot  of  1818, 
between  parties  not  inhabitants  of  this  State 
at  the  time  of  the  contract,  but  who  became 
such  inhabitants  previous  to  the  presenting  of 
the  petition  for  the  discharge.  [4  Wheat.  209 ; 
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1  Oow.,  816.]  Supreme  Ct.,  1839,  Witt  o.  Fol- 
lett,  2  Wend.,  457. 

65.  A  discharge  under  the  insolvent  laws  of 
this  State  is  not  a  bar  to  a  suit  here  upon  a 
oontract  made,  or  debt  contracted,  in  another 
State,  between  parties  residing  Uiere  at  the 
time,  thoogh  it  was  made  subseqaent  to  the 
enactment  of  the  insolvent  law.  Valid  dis- 
charges nnder  an  insolvent  act,  must,  at  all 
events,  be  confined  to  the  case  of  debts  con- 
tracted after  the  passing  of  the  act,  and  which 
were  contracted  within  this  State.  OhamMfry, 
1828,  Hicks  o.  Hotchkiss,  7  Johm,  Ch.,  297 ; 
and  see  Witt «.  Follett,  2  Wend,,  467. 

6€b  Though  plaintiff  was  not  a  resident  of 
this  State,  and  had  not  in  any  form  acquiesced 
in  the  discharge,  yet  if  the  contract  was  made, 
and  was  to  be  executed  in  this  State,  the  debt 
was  discharged.  [2  Rev.  Stat,  82,  S|  80,  81.] 
Supreme  Ot.^  1888,  Parkinson  o.  Sooville,  19 
Wend.,  160. 

67.  JmpKiacoMDi&at  Under  1  Bev.  L.  of 
1802,  294,  f  7,  a  prisoner  who  has  been  dis- 
charged cannot  be  arrested  again,  except  only 
in  case  of  peijury.  Supreme  Ot»,  1807,  Peebles 
t.  Eittle,  2  JokM.,  868. 

68i  That  act  exempts  the  person  only;  and 
under  the  act  of  Sess.  81,  ch.  168,  §  7,  an  ac- 
tion will  lie  to  recover  the  debt,  notwithstand- 
ing the  discharge.  Supreme  CU,  1810,  Spen- 
cer e.  Richardson,  7  Johne,,  116 ;  and  see  2 
2200.  Stat,,  80. 

69.  If  a  discharge  is  void  as  an  extinguish- 
ment of  the  debt,  it  cannot  incidentally  exempt 
the  debtor  from  imprisonment  for  it  Supreme 
Ot,,  1880,  Witt  t.  Follett,  4  Wend,,  601.  Com- 
pare Post «.  Riley,  18  Johns,,  64. 

70.  That  the  debt  in  suit  was  not  contract- 
ed for,  nor  due,  until  after  the  day  when  the 
assignment  was  made,  is  a  good  answer  to  a 
plea  of  a  discharge  from  liability  to  imprison- 
ment under  the  act  of  1819.  Supreme  Ot,, 
1881,  Rose  V,  Briggs,  7  Wend.,  70. 

71.  The  provision  of  2  Rev.  Stat,  788,  §  11, 
—directing  that  if  an  insolvent  be  in  prison, 
he  shall  be  discharged  on  producing  his  dis- 
charge,— applies  to  the  case  of  eloee  euetody, 
and  not  where  the  prisoner  is  at  large  upon 
the  limits.  Supreme  Ot.,  1840,  Hayden  «. 
Palmer,  24  Wend.,  864. 

72.  Dlaoliargo  under  RaTlaed  Statatea 
relates  back  to  debts  founded  on  contracts  made 
since  April  12,  1818.    2  Rev.  SUA.,  22,  §  80. 

73.  Effect  of  discharge  of  imprisoned  debtor. 
2JZ0O.  iSM.,  27,  §17;  80,  §  10. 


nL  How  ▲  DlSCHABQS  IS  TO  BE  SeT  IJp. 

74.  In  salt  Where  a  suit  is  commenced 
against  a  bankrupt  subsequent  to  his  dis- 
charge, he  should  set  up  his  discharge  as  de- 
fence. And  where  a  suit  is  pending  against 
him  at  the  time  his  discharge  is  obtained,  be 
should  set  up  his  discharge  as  a  bar  to  the 
fiirther  continuance  of  the  suit.  [1  Johns. 
Cas.,  188;  2  Oai.,  102;  ;i8  Johns.,  886.] 
Ohaneery,  1846,  Alcott  «.  Avery,  1  Ba/ih, 
Oh,,  847. 

75.  Where  a  bankrupt  has  been  disobaiiged, 
and  a  decree  has  been  previously  obtained 
against  him  in  chancery,  after  the  filing  of 
his  petition,  his  proper  oourse  is  to  plead  his 
discharge  in  bar  of  any  suit  at  law  upon  the 
decree,  inserting  proper  averments  to  show 
that  the  debt  for  which  the  decree  was  made 
was  provable  nnder  the  bankrupt  prooeedings. 
Ohaneery,  1848,  Johnson  t.  Fitxhugb,  8  Barb. 
Oh.,  860. 

76  BfoUon.  If  defendant  is  discharged, 
and  Judgment  against  him  obtained,  simul- 
taneously, he  may  be  relieved  from  exeoulaon, 
on  motion,  as  well  as  by  andUa  querduk. 
Supreme  Ot,,  1809,  Baker  a.  Ulster  0.  P.,  4 
Jehne.,  191. 

77.  Though  haiU  may  be  exonerated  on 
motion,  on  the  ground  that  the  principal  hss 
obtained  his  discharge,  the  principal  must 
plead  his  discharge,  which  he  may  have  leave 
to  do,  on  terms.  Supreme  Ot.,  1807,  Mer- 
chants* Bank  e.  Moore,  2  Jehne.,  294. 

78.  The  validity  of  an  insolvent's  discharge 
is  not  to  be  tried  on  affidavits,  but  the  plain- 
tiff must  resort  to  his  action.  Supreme  Ct, 
1812^  Noble  v.  Johnson,  9  Johns.,  269 ;  1882, 
Russell  t.  Packard,  9  Wend,,  481. 

79.  A  debtor  sued  here  by  a  foreign  orsd- 
itor,  will  not  )^  discharged  from  arrest  on 
motion,  on  the  ground  that  he  has  a  discharge 
from  liability  to  imprisonment,  obtained  in  a 
foreign  State,  but  will  be  left  to  plead  his 
discharge.  Supreme  Ot.,  1814,  Bioard  f. 
Whale,  11  Johns.,  194. 

80.  The  insolvent  will  be  discharged  on 
motion,  where  he  had  no  opportunity  to  plead 
the  discharge, — e,  g.,  where  it  was  obtained 
after  verdict  or  plea  of  confession.  Supreme 
Ot.,  1828,  Palmer  e.  Hutohins,  1  Omo.,  42; 
Baker  e.  Taylor,  Id,,  165. 

81.  The  court  will  not  try  the  good  £uth 
or  regularity  of  an  insolvent  dischaii^  upon 
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the  debtor's  motion  to  be  relieved  from  arrest, 
but  will  grant  his  motion.  Supreme  €t.y  1828, 
Beed  v.  Gordon,  1  (W.,  50. 

82.  A  discharge  under  the  act  to  abolish 
imprisonment  for  debt  (Zoim  qf  1819,  ch.  101), 
maj  be  impeaohed  by  affidavits,  Showing  the 
difldiaige  frandnl^t,  being  produced  in  oppo- 
ntion  to  a  motion.  Supreme  Ot^  1828,  Rey- 
oolds  9.  Manning,  1  Ome.^  228. 

88.  Where  an  insolvent  obtains  his  dis- 
oharge  a  few  days  after  a  judgment  by  default, 
and  at  too  short  a  time  to  give  him  an  oppor- 
timity  to  plead  it,  the  judgment  should  be  set 
aside  upon  payment  of  costs,  and  the  insol- 
Tent  let  in  to  plead  his  discharge.  Qen.  Sess,^ 
1816,  ICabbott «.  Van  Beuren,  1  Wheel.  Or,,  820. 

8t.  If  the  defendant's  discharge  is  granted 
ifter  judgment,  he  may  have  relief  on  motion. 
Sfipreme  C^.,  1888,  Parkinson  o.  Scoville^  19 
Wend.,  160. 

8S.  Though  it  is  a' matter  of  course  to  per- 
mit a  defendant  discharged  in  insolvency,  tift&r 
bin  taken  as  confessed  by  him,  to  put  in  that 
defence,  unless  complainant  will  stipulate  to 
take  no  personal  decree  against  him,  or  his 
folMequently-acquired  property,  or  consent  to 
dismiss  his  bill  with  costs;  yet  if  plaintiff 
oharges  frand  in  obtaining  the  discharge,  de- 
iendant  should'be  left  to  set  up  the  discharge 
by  cross-bill.  Chaneery,  1848,  Scott «.  Grant,' 
10Pii^tf,485. 

86L  Pleading.  Although  a  continuance  has 
intervened,  defendant  may  be  permitted  to 
plead  his  discharge,  nune  pro  tune,  on  pay- 
ment of  costs.  [1  Ghitt  PL,  687;  2  Johns., 
M.]  Supreme  OU,  1812,  Morgan  v.  Dyer,  9 
/oA».,  255. 

87.  The  insolvent  must  plead  his  discharge 
spedaDy,  in  order  to  avail  himself  of  his  ex- 
emption from  arrest;  and  if  he  neglects  to  do 
so,  and  suffers  judgment  to  ipss  against  him, 
his  ban  cannot  be  relieved  on  motion,  on  the 
ground  of  the  discharge  of  the  principal.  8^ 
preme  Gt,,  1820,  Poet  o.  Riley,  18  JoIvm,,  54. 

88L  If  the  plaintiff  charges  fraud,  dec.,  the 
ooort  might  open  the  cause,  and  leave  the 
judgment  to  stand  as  security.  Baker  v.  Tay- 
lor, 1  Oow^y  165. 

88.  A  defendant  in  a  proper  case,  is  allowed 
to  plead  his  bankrupt  discharge,  notwithstand- 
ing judgment  has  been  entered  and  execution 
issued,  where  it  appears  he  did  not  receive  his 
discharge  in  time  to  plead  it  before  judgment 
<He  must  move  at  the  first  opportunity  for  such 


leave.  Supreme  Ot.,  1845,  Hall  o.  Gordon,  1 
HofD.  i¥.,  99 ;  and  see  Johnson  «.  Anthony, 
Id,,  8;  Baker  o.  Mount,  Id,,  288. 

90.  Laohea.  Motion  to  open  a  default,  and 
for  discharge  from  custody,  on  the  ground  of  a 
discharge  obtained, — denied,  because  of  laches 
in  not  proving  or  pleading  the  discharge.  Yal- 
kenburgh  o.  Dederick,  1  Johtie.  Oa$.,  188. 

91.  If  an  insolvent  omits  to  plead  his  dis- 
charge, the  court  will  not  relieve  him  on  mo- 
tion. Supreme  Ct.,  1804,  Gross  v.  Hobson,  2 
Oai,,  102;  S.  0.,  Ool  (t  0,  Oae.,  867. 

92.  If  the  defendant  obtains  leave  to  plead 
his  discharge,  but  neglects  to  do  so,  and  suffers 
judgment,  his  laches  precludes  him  and  his 
bail  from  availing  themselves  of  the  ducharge. 
Supreme  Ot.,  1812,  Mechanics*  Bank  v.  Hazard, 
9  Johne,,  892 ;  1827,  Oampbell  o.  Pahner,  6  Cew^ 
596 ;  and  see  Steward  t.  Green,  11  Paige,  585. 

93.  Where  a  bankrupt  has  lost  the  benefit 
of  his  discharge  by  his  own  neglect,  the  court 
will  not  relieve  him  on  motion ;  but  where  a 
judgment  or  decree  is  obtained  subsequent  to 
the  discharge,  which  is  binding  on  the  bank- 
rupt and  his  property,  although  he  has  no  op- 
portunity to  set  up  his  discharge,  the  court 
will  relieve  him  upon  a  summary  application. 
[1  Bos.  ^  P.,  427 ;  4  Johns.,  191.]  Chancery, 
1846,  Alcott  V.  Avery,  1  Barb.  Oh,,  847. 

9€.  Defendant  allowed  to  plead  his  bankrupt 
discharge,  on  terms,  after  default  Garter  v. 
Goodrich,  1  ffete.  Ft,,  289. 

95.  Leave  to  interpose  discharge  as  a  de- 
fence, reftised,  on  the  ground  that  the  defend- 
ant received  the  money  sought  to  be  recover- 
ed, as  a  public  officer.  Hunter  v.  Schuyler,  1 
ffow.  Pr,,  96.        ' 

98.  W^itlidFawiiig  oppoaitioii  to  a  dia* 
charge.  Where  plaintiff  appeared  before  the 
judge  to  oppose  the  insolvent's  discharge,  un- 
der the  act  of  1811 ;  and  after  examining  the 
defendant  and  hearing  his  expbinations,  with- 
drew, vnthout  making  any  ftirther  oppoojtion, 
and  defendant  obtained  his  discharge ; — Held, 
that  this  was  equivalent  to  abandoning  the 
suit,  and  a  perpetual  stay  of  execution  should 
be  granted.  Supreme  Ot,,  1819,  Field  e.  How. 
land,  17  Johne,,  85. 

97.  Impeaolilng.  In  an  action  of  treepam 
de  henis,  the  defendant  pleaded  the  general 
issue,  and  gave  notice  of  justification,  and  jus- 
tified under  a  judgment  and  execution,  and 
the  plaintiff  gave  in  evidence  his  discharge 
[under  the  U.  8.  Bankrupt  Act  of  1841,  ob- 
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tained  subsequent  to  the  date  of  the  Judg- 
ment;— JBeld^  that  under  seotion  4  of  the  act) 
the  defendant  mi^ht  give  evidence  that  the 
plaintiff  had  been  guilty  of  suoh  acts  of  fraud 
ae  would  by  the  bankrupt  act  avoid  the  dia- 
charge.  Ot.  qf  AppeaU^  1848,  Ruokman  e. 
OoweU,  1  N.  Y,  (1  (7<mMt.)»  ^0^-  I'o  Bimilar 
effect,  1858,  Oampbell  «.  Perkins,  8  N,  F.  (4 
SM.\  480. 

9a  A  creditor  may  impeach  the  discharge 
of  a  debtor  in  insolvency  for  fraud ;  but  for 
this,  he  must  reaort  to  his  action.  The  court 
win  not  try  4  question  of  fraud,  on  motion,  by 
affidavits.  [1  How.  Pr.,  181 ;  9  Wend.,  481 ; 
1  Oow.^M;  Id.,  50;  20  Johns.,  SI ;  9  Id., 
259;  2TRev.  Stat,  88,  §  19;  Id.,  21,  §  25.] 
Supreme  (X,  dp.  71, 1852,  Dresser  «.  Shufeldt, 
7  H(M.  Pt.,  85. 

99.  ObleOttona  whidi  do  not  relate  to  the 
jurisdiction  of  the  officer  granting  the  dis- 
charge, cannot  be  raised  to  avoid  the  dis- 
charge in  collateral  proceedings.  [4.  Wend., 
440;  24  Barb.,  649;  2  Kern.,  575.]  Suprmne 
Ct.^  1868,  Rusher  e.  Sherman,  28  J3af6.,  416. 

lY.  Who  uay  takb  adyantagb  of. 

100.  Bafl.  On  motion  to  exonerate  bail, 
whose  prin6ipal  has  been  relieved  under  the 
insolvent  law,  the  court  will  not  look  into  the 
regularity  of  the  discharge.     Supreme  Ot^ 

.  1808,  Oole  e.  Stafford,  1  On.,  249;  S.  O.,  Ool 
A  a  Cae,,  228. 

101.  Indoner.  If  an  indorser  takes  up  a 
note,  and  petitions  for  th6  maker^s  discharge 
in  insolvency,  as  a  creditor,  to  the  amount 
thereof^  thereby  securing  the  maker's  dis- 
charge, the  prior  indorsers  are  discharged. 
SvpTtme  Ot,y  1819,  Lynch  «.  Reynolds,  16 
Johm,^  41. 

102.  Aaafgnww  That  a  debtor  who  has 
been  discharged  in  bankruptcy  cannot  resist  a 
creditor's  bill  seeking  to  reach  a  fund  accrued 
before  his  dischai^e,  on  the  ground  that  it  was 
overreached  by  the  discharge.  It  is  for  the 
assignees,  not  the  debtor,  to  do  this.  Smith 
e. ,  4  JBdw.,  658. 

lOa  Soreties.  Where  the  sureties,  on  a 
bond  for  the  payment  of  money,  received  from 
the  debtor  the  whole  amount  to  become  due 
on  the  bond,  they  become  principal  debtors, 
and  the  dischaige  in  insolvency  of  their  prin- 
cipal, does  not  exonerate  them.  Supreme  Ot,^ 
1884,  Moore  «.  Parne,  12  Wend.,  128. 

104.  Con^didxiant     Where  a  defendant, 


properly  made  such,  is  discharged  in  bank- 
ruptcy, pending  the  suit,  the  complainant  may, 
on  application  in  a  reasonaUe  timei|  have  the 
bill  dismissed  as  to  him,  unless  he  will  waive 
the  discharge.  Chaneerf^  1848,  Pratt  v.  Bab- 
cock,  10  Faiffe^  295. 

V.  VaUditt. 

10&  H6w  fiur  ooDidiHtva.  A  disdiaiga 
under  the  insolvent  act  is  oondosive  as  to  the 
facts  stated  in  it,  except  as  to  the  particalar 
acts  or  frauds  specified  in  section  11.  Su- 
preme Ot,^  1806,  Lester  v.  Thompson,  1  Jehme^ 
800. 

106.  A  fraudalant  oonvvyanoe  by  the 
debtor,  made  before  the  eoactment  of  the  in- 
solvent law  of  1811,  is  not  a  fraud  against 
that*  statute,  so  as  to  invalidate  his  disohaige 
under  it,  there  being  no  evidence  that  the  con- 
veyance was  made  in  expectation  of  Ihat  stat- 
ute being  enacted.  Supreme  OL^  1818,  Davis 
0.  Reynolds,  lO/oAiw.,  442. 

107.  Prateanoea.  The  fact  that  the  in- 
solvent had,  before  his  disoharga,  conveyed  all 
his  property  to  a  person  who  had  aasumsd 
the  payment  of  numerous  debts,  the  value  of 
the  security  being  nominal,  compared  to  the 
debts  assumed,  mi^  afford  ground  for  resist- 
ing the  discharge  before  the  officer,  but  is  not 
fraudulent  per  as,  so  as  to  render  it  void. 
Supreme  Cft,,  1840,  Hayden  vt  Pahner,  24 
Wend.,  864. 

lOa  Prefarancaa  given  m  oontemjdatioa 
of  bankruptcy,  avoid  the  discharge.  Tho 
fraud  for  which  a  discharge  may  be  impeach- 
ed ($4),  is  not  limited  to  actual  frtind.  Ct(f 
Appeals,  1856,  Caryl  «.  RosseU,  18  K  7.  (8 
JBTerfL),  194;  overruling  North  Amertcan  Fire 
Ins.  Oo.  9.  Graham,  5  Safutf,,  197;  and  bus- 
taining  Brereton  e.  Hull,  1  Den^  75. 

109.  TheinylTettftaot  oflSllisnotvoid 
as  to  all  creditors  who  were  affected  by  it; 
and  it  does  not  lie  with  one  who  procnred  a 
discharge  under  it  to  say  the  assignment  was 
inoperative.  Supreme  Ct,,  1841,  GUlet  «. 
Stanley,  1  SiU,  121. 

HO.  The  appropriate  remedy  of  a  complain- 
ant who  wishes  to  contest  the  validly  of  the 
bankrupt's  discharge,  pointed  out.  Aloott  «. 
Avery,  1  Bofrh.  Oh.,  847. 

111.  DiaohaigefroaalmpilaoiiiiiMlt  The 
fact  that  a  creditor  appeared  and  opposed  the 
discharge  (under  Lame  of  Sete.  42,  ch.  101), 
and  that  the  defendant  induced  him  to  witii- 
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draw  his  opposition,  by  oompromising  and  se- 
coriog  the  payment  of  a  part  of  hia  debt,  does 
not,  of  itself,  render  the  discharge  void,  where 
fraud  or  fraudnlent  subtraction  of  his  prop- 
erty by  the  defendant  is  not  shown.  If,  T, 
Si^perior  Ot.^  1829,  PhoBniz  v.  Stagg,  1  RaU, 
685. 

112.  Fbreign  disoliarges.  A  discharge  un- 
der the  insolTent  act  of  another  State,  wiD  not 
take  away  the  right  of  a  dtazen  of  this  State 
to  sue  here  upon  a  contract  made  here,  and 
which  is  binding  by  our  laws.  Sufir&me  Ct.^ 
1805,  Van  Baogh  v.  Van  Arsdaln,  8  Oh.,  154; 
and  see  Smith  «.  Smith,  9  Johiu,^  285. 

113.  The  debtor,  residing  in  Rhode  Island, 
gate  his  note,  dated  in  Massachusetts,  to  B.,  a 
raeideiit  of  that  State,— A2^  that  his  dis- 
ohaige  in  Bhode  Island  was  no  bar  to  B.*8 
suit  in  this  State,  as  it  would  be  none  in  Mas- 
eaehusetts.  [8  DaL,  859;  Will.,  19S.]  Su- 
ffrme  Ct.^  1807,  Smith  v.  Smith,  2  Jdhm,^ 
385. 

114^  A  discharge  under  the  act  of  Ck)ngre68 
rtlatire  to  thefMstrict  of  Columbia,  is  only  a 
bar  to  a  ffitnre  remedy  against  the  person ; 
and  the  creditor  may  still  establish  his  de- 
ma&d  by  suit  and  Judgment.  Supreme  Cft.y 
1818,  Wright  e.  Paton,  10  Johns.,  800. 

US.  Where  a  bill  is  drawn  in  another  State, 
and  the  liability  of  the  drawer  is  fixed  by  no- 
tice gp^en  to  him  there,  the  contract,  as  re- 
Bpects  him,  is  to  be  deemed  wholly  made 
there;  and  a  discharge  by  the  laws  of  that 
State  exonerates  him  here.  Supreme  Ot., 
1815,  Hicks  V,  Brown,  12  Johm.,  142. 

116.  That  a  contract  made  in  a  foreign 
eountry,  and  to  be  governed  and  discharged 
by  its  lawa,  cannot  be  *^  absolutely"  discharged 
by  the  statute  of  another  country,  to  which 
the  parties  have  not  bound  themselves  to  sub- 
mit  McMenomy  v,  Murray,  8  Johns,  Oh,,  485. 

117.  As  between  citizens  of  the  same  State, 
a  discharge  of  a  bankrupt  by  the  laws  of  that 
State  is  vatid  as  it  affects  posterior  contracts ; 
as  against  citizens  of  other  States  it  is  void  as 
to  all  contracts.  [12  Wheat,  218.]  OtafAp^ 
peak,  1662,  Donnelly  v.  Oorbett,  7  If.  T,  (8 
8eli.\  500. 

11&  On  the  purchase  of  goods  from  a  mer- 
chant of  New  York,  a  citizen  of  South  Carolina 
gSTe  his  note  for  the  price,  payable  in  South 
Oarolina,  and  the  merchant  sued  on  it  in  a 
court  of  that  State  and  had  Judgment,  and 
took  the  debtor's  person  in  execution.    After- 


wards, under  a  law  of  that  State,  enacted  be- 
fore the  contract,  the  debtor  was  discharged 
there  from  the  debt  and  imprisonment.  Seld, 
that  the  discharge  of  the  debt  had  no  extra- 
territorial operation.    Ih, 

119.  Hie  same  rule  should  be  applied  where 
the  place  of  the  contract  and  of  performance 
both  were  the  foreign  State  where  the  dis- 
charge was  obtained,  if.  F.  Superior  Gt., 
Sp.  r.,  1854,  Russell  e.  Harding,  12  K  T.  Leg. 
Obi.,  216. 

120.  Obtaining  a  Judgment  in  another  State 
does  not  bind  a  resident  of  this  State  by  the 
laws  of  that  State  impairing  the  obligation  of 
the  contract ;  and  the  discharge  of  the  debtor 
from  the  debt,  under  the  insolveift  laws  of 
that  State,  cannot  affect  the  Judgment,  the 
plaintiff  not  being  a  party  to  the  proceedings. 
Ot  of  Appeals,  1852,  Donnelly  v.  Oorbett,  *l 
K  Y.  (8  Seld.),  500. 

121.  Where  the  debtor  is  discharged  and 
the  creditor  receives  his  dividend,  the  debt  is 
extinguished,  and  the  creditor  cannot  in  an- 
other State  assert  it  Ot.  of  Appeals,  1856, 
Matter  of  Coates,  12  How,  Pr,,  844 ;  reversing 
S.  C,  18  Ba^h.,  452. 

122.  Azrest  A  discharge  obtained^  in  an- 
other State,  by  which  the  person  of  the  debtor 
is  protected  from  arrest  and  imprisonment  for 
debt  at  the  suit  ,of  any  creditor  named  in  the 
petition,  is  no  protection  against  a  suit  in  this 
State.  [1  Dall.,  188.]  Supreme  Ot.,  1810, 
White  e.  Ganfield,  7  Johns,,  117;  and  see 
Smith  9.  Spinolla,  2  Id,,  198. 

VI.  NkwPbomibx. 

123.  Consideration.  A  discharge  does  not 
make  the  original  contract  void.  It  merely 
suspends  the  remedy,  and  a  new  promise  re- 
vives it  Supreme  Ot,,  1817,  Shippey  t).  Hen- 
derson, 14  Johns,,  178.  Tq  the  same  effect, 
1829,  McNair  v.  Gilbert,  8  Wend,,  844. 

124.  A  debt,  though  discharged,  is  a  suffi- 
cient consideration  for  a  subsequent  promise 
to  pay.  [7  Johns.,  86.]  Supreme  Ot,,  1828, 
Erwin  «.  Saunders^  1  Oou>,,  249. 

125.  A  debt  discharged  by  the  insolvent 
law  furnishes  a  good  consideration  for  a  sub- 
sequent promise  or  obligation,  and  a  judgment 
confessed  for  it  is  valid  agiQust  other  credit- 
ors. A,  V.  Chan,  Ot,,  1848,  Conover  v.  Brush, 
2  K  Y,  Leg,  Obs.,  289. 

126.  Bzemption  from  arrest  A  promise 
to  pay  a  debt,  after  defendant  has  been  ex- 
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emptod  from  arrest  for  it,  onder  the  act  of 
1819,  admits  the  debt,  bat  does  not  affect  the 
exemption.  Supreme  Ct^  1826,  Conch  «.  Ash, 
6  Coft.,  265.  To  the  same  effect,  Hubert  v. 
WiDiams,  Id,,  687. 

127.  New  promifla  does  not  renew  note. 
.Where  the  maker  of  a  promissory  note,  paya- 
ble to  bearer,  promised,  after  his  discharge,  to 
pay.it,  and  the  payee  transferred  it  to  another 
person, — ffM,  that  the  holder  conld  not  main- 
tain an  action  against  the  maker.  The  dis- 
charge of  the  maker  discharged  the  debt  for 
which  the  note  was  given,  and  the  transfer  of 
it  was  void.  [6  Mass.,  609.]  The  note  be- 
comes in  such  case  funcUu  officio^  and  can 
have  no  negotiable  qualities,  because  it  has  no 
legal  existence.  Supreme  Ct.,  1829,  Depuy  o. 
Swart,  S  Wend.,  186. 

12a  Promiee  to  petitioner.  A  new  prom- 
ise is  valid,  though  made  to  one  of  the  credit- 
ors who  petitioned  for  the  debtor's  discharge. 
Supreme  Ot.,  1829,  McNair  «.  Gilbert,  8  Wend., 
844. 

129.  After  petition.  A  promise  made  after 
presenting  the  petition  and  before  the  grant- 
ing of  the  discharge,  to  pay  a  promissory  note 
made  before  the  presentation  of  the  petition, 
will  save  the  debt  from  the  operation  of  the 
discharge.  [2  £sp.,  786 ;  1  Bing.,  281 ;  2  Hall, 
688.]  Supreme  Ot.,  1847,  Stilwell  «.  Ooope,  4 
D&n,,  226. 

130.  A  new  promise  is  not  effectual  if  made 
btf<fre  the  debt  was  discharged.  JV.  F.  Supe- 
rior Oty  1848,  Stebbins  «.  Sherman,  1  Sand/., 
610. 

131.  Fonn  of  promise.  A  defendant  who 
had  been  discharged  under  the  bankrupt  act, 
subsequently  stated,  in  answer  to  an  applica- 
tion for  payment  of  a  bill  of  goods,  that  an 
account  for  such  articles  ought  to  be  attended 
to,  and  that  the  bill  should  be  paid. 

Held,  that  such  promise  was  sufSoient  to 
avoid  the  discharge.  N,  T,  0am.  PI,  1846, 
Geery  «.  Bncknor,  4  N.  Y.  Leg.  Ohe.,  844. 

Consult,  also,  BAmcBUPTOT;  and  Izreoir 
TiuroT. 


bxboohtui  u  angb. 

1.  Agreement  to  disoontinae.  The  plain- 
tiff in  a  suit  in  a  justice's  court,  in  considera- 
tion of  payment  by  defendant  of  $8,  agreed  to 


discontinoe  the  suit  HM,  that  an  action 
wonid  lie  for  a  breach.  Supreme  OL,  1811, 
Cobb  9.  Cnrtias,  8  Johiu^  470. 

2.  In  chanoery.  The  complainant,  unless 
he  snes  in  the  right  of  another,  cannot  have 
his  bill  dismissed,  except  upon  the  payment  of 
costs.  Chancery,  1881,  Hammersley  «.  Bar- 
ker, 2  Paige,  872;  F.  Chan.  CL,  1884,  Palmer 
«.  Van  Doren,  2  Edw.,  884 ;  and  see  Lewis  «. 
Germond,  1  Paige,  800. 

3.  Creditor's  snit.  In  a  suit  brought  by 
one  creditor  on  behalf  of  himself  and  all  others 
who  may  come  in,  the  compliunant  may,  at 
any  time  before  decree,  settle  and  withdraw 
his  snit,  and  the  defendant  is  entitled  to  have 
the  suit  dismissed,  npon  payment  of  the  com- 
plainants debt,  with  costs.  Chancery,  1889, 
Innes  «.  Lansing,  7  Paige,  688. 

4.  Penal  aotion.  The  plaintiff  in  a  penal 
action  may  lawfully  agree  to  disoontiniie  the 
suit,  and  the  defendant  to  pay  the  costs;  for 
discontinuing  is  not  compromising  or  com* 
pounding  a  popular  action,  within  the  act  to 
redress  disorders  by  common  informers  (1 
Bee.  L.  oflSQI%,  106),  and  is  not  an  offence; 
nor  is  the  payment  of  costs  by  the  defendant 
a  composition.  Supreme  Ct.,  1807,  Haskins  s. 
Newcomb,  2  Johns.,  406. 

5.  In  a  popular  action  the  plaintiff  cannot 
discharge  the  judgment,  as  to  the  Peoples' 
moiety,  without  payment  or  leave  of  court 
[9  Johns.,  251 ;  10  Id.,  118 ;  1  Bos.  &  P.,  18.] 
Supreme  Ct.,  1814,  Minton  v.  Woodworth,  11 
Johns.,  474. 

6.  Eaceoatora  or  administrators  who  bring 
a  wrong  action  by  mistake,  may  have  leave  to 
discontinue  without  costs.  Supreme  Ct.,  1808, 
Phoduiz  «.  Hill,  8  Johne.,  249. 

7.  An  executor,  &c.,  who  sues  necessarily 
in  his  representative  capacity,  and  not  wan- 
tonly or  in  bad  faith,  may  have  leave  to  dis- 
continue without  costs,  on  discovering  a  de- 
fence. Supreme  Ct,  1846,  Fowler  e.  Starr,  8 
i>«n.,  164. 

8.  An  aaaii^nee  of  an  insolvent  suing  en 
autre  droit,  may,  like  an  executor^  have  leave 
to  discontinue  without  costs.  Supreme  Ot^, 
1826,  Reeder  «.  Seely,  4  Ohc.,  648. 

9.  A  wxlt  of  error  may  be  discontinued 
without  costs,  where  the  defendant  in  error  is 
discharged  in  bankruptcy,  pending  the  writ 
Ct.  o/Brron,  1848,  Labron  «.  Woram,  6  EiU, 
878. 

10.  When  diacontinnanoe  ia  aUowed." 
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The  plaintiff  may  have  leave 
to  disoontinae  withont  oosts,  where  the  de- 
fendaot  is  eeatenoed  to  state-prison^  and  has 
DO  property.  Sinj^tfiM  OU^  1808,  Laokey  «. 
MeDonald,  1  Gai,^  116. 

IL  Bolftrtmant  Where  the  defendant  has 
enlisted  as  a  soldier,  since  the  exemption  from 
srnst  is  only  in  ease  of  debts  under  twenty 
doDars,  the  court  will  not  give  plaintiff  leave 
to  disoontinae  without  costs,  if  it  appear  that 
the  reoovery  may  exceed  that  snm.  Supreme 
CL,  1808,  Beynolds  e.  Lammond,  8  Jehne.,  446. 

12:  Diaobarge  In  inaotvanoy.  If  the  de- 
fendant becomes  insolvent,  and  obtains  a  dis- 
ehiqse,  plaintiff  may  have  leave  to  discontinue 
without  costs.  Supreme  Ct,^  1810,  OoUins  e. 
Evans,  6  Johna^  888 ;  and  see  Shawe  e.  Wil- 
msrden,  2  Cai^  880 ;  Hart  e.  Storey,  1  Johm., 
148 ;  Case  «.  Belknap,  5  Oow.,  422. 

13,  —  Iroan  tafalaonnient.  Where  the  de- 
fendant obtains  a  discharge  from  liability  for 
imprisonment,  the  plaintiff  may  have  leave  to 
duMxmtinne  without  costs,  as  if  the  discharge 
were  (tf  the  debt  under  the  insolvent  act. 
Supreme  Ot^  1820,  Ludlow  e.  Hackett,  18 
/0Am.,S62. 

14.  Leave  to  discontinue  will  be  given,  not- 
withstanding the  defendant  offers  a  stipulation 
not  to  take  advantage  of  the  discharge.  The 
dieohafge  ahows  inability  to  pay.  Suprmne 
Ot^  1828,  Honeywell  v.  Bums,  8  (7ofo.,  121. 
To  similar  effect.  If.  T.  Superior  Ot.,  1828, 
Aflhworth  o.  Wrigley,  1  Roll,  145. 

11  So,  leave  will  be  given  though  the  ac- 
tion u  for  a  tort,  and  the  discharge  would  not 
aiTeot  the  demand.  Supreme  Ct.^  1828,  Mer- 
ritt  adi.  Arden,  1  Wend.,  91. 

16l  It  is  enough  to  entitle  plaintiff  to  dis- 
continue, without  costs,  that  the  defendant  has 
been  decreed  a  bankrupt,  though  he  has  not 
yet  obtained  his  certificate.  Supreme  Ot., 
1848,  Park  «.  Moore,  4  HUl,m. 

17.  Plaintiff  was  permitted  to  discontinue, 
widiout  costs,  on  the  ground  that  he  had  no 
notiee  of  the  defendant's  application  or  dis^ 
oharge  in  bankruptcy,  and  was  ignorant  there- 
of nntil  after  suit  commenced.  Smith  v.  Skin- 
ner, 1  Eew.  Pr^  122. 

18l  QMns  aeonzlty.  Where  defendant  is 
■sntenoed  to  prison,  or  discharged  in  insolven- 
cy, plaintiff  will  not  be  allowed  to  discontinue 
without  costs,  if  defendant  will  give  security  to 
W  si^y  Judgment  that  may  be  recovered.  In 
an  action  of  ejectment,  security  for  costs  and 


mesne  profits  is  sufficient.    Supreme  Ot.,  1888, 
Fort  V,  Palmerton,  19  Wend.,  94. 

19.  Inlianoy.  Where  defendants  pleaded 
infiftncy,  in  an  action  for  goods  sold,  plaintiff 
had  leave  to  discontinue  without  costs,  on  the 
ground  that  defendants  were  guilty  of  fraud. 
Supreme  Ot.,  1880,  Van  Buren  «.  Fort,  4  Wend^ 
209 ;  but  see  Leggett  v.  Boyd,  6  Id.,  600. 

20.  If  one  of  two  joint-defendants  pleads 
infancy  as  his  sole  defence,  the  judge  may,  on 
the  trial,  in  his  discretion,  allow  the  plaintiff 
to  discontinue,  without  costs,  against  the  de- 
fendant establishing  such  a  personal  defence. 
If.  F.  Superior  Ot.,  1867,  Butler  e.  Morris,  1 
Besw.,  829. 

21.  Change  of  practice.  A  defendant  ap- 
pealed, giving  security,  fh>m  a  judgment  of  a 
single  justice  of  the  New  York  Marine  Court 
to  the  New  York  Common  Pleas.  Plaintiff 
disregarded  the  appeal,  and  proceeded  to  levy 
and  sell.  Defendant  sued  to  obtain  an  iqj  unc- 
tion and  damages ;  but  pending  the  suit,  ap- 
peals such  as  had  been  taken  by  him  were  ad- 
judged void  by  the  Court  of  Appeals. 

Held,  that  his  appeal  having  been  taken  in 
good  fjaith,  and  conformably  to  the  practice 
existing  at  the  time,  he  should  be  allowed  to 
discontinue  his  injunction-suit  without  costs. 
If.  7.  Com.  PI,  Sp.  T.,  1866,  Sunney  t.  Roach, 
4  AKbotte'  Pr.,  16. 

22.  Miatake.  After  a  defendant  who  had 
been  joined  by  mistake,  had  answered,  plain- 
tiff was  allowed  to  discontinue  as  against  him, 
without  costs,  and  substitute  another  person, 
as  defendant,  in  his  place.  Waterbury  Manu- 
facturing Co.  «.  Krause,  1  HiU.,  660;  S.  C,  9 
AbhotU^  Pr.,  176,  note. 

23.  Another  action  pending.  The  mere 
&ct  that  another  action  has  been  commenced 
in  another  State,  after  suit  brought  here,  for 
the  same  cause  of  action,  and  that  it  is  still 
pending,  is  no  reason  for  ordering  discontinu- 
ance of  the  suit  in  this  State.  If.  T.  Superior 
Ot,  Sp.  71, 1866,  Republic  of  Mexico  «.  Arran- 
gois,  1  AhbotU^  Pr.,  487 ;  affirmed,  S.  C,  6  Duer, 
646.  Compare  People  9.  Sheriff  &c.,  1  Park. 
Or.,  669. 

24.  Where  the  answer  sets  up  that  another 
suit  for  the  same  cause  of  action  is  pending,  it 
is  competent  for  the  plaintiff  to  discontinue 
such  former  suit,  and  allege  in  his  reply  that 
de  has  done  so.  Supreme  Ot.,  Sp.  T.,  1849, 
Reals  e.  Cameron,  8  How.  Pr.,  414. 

25.  The  reply  in  such  case  must  allege  that 
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bh  order  of  duoontinnanoe  was  entered.  Ot. 
of  Appeals,  186S,  AveriU  «.  Patterson,  10  Jif.  Y. 
(6  SM.),  600;  a  C,  10  ffaw.  Pr,,  86. 

2&  Disoontinnance  of  former  snit  may  be 
entered  at  any  time  before  plea,  in  seoond  snit, 
of  former  aotion  pending.  SuprwMiOt^  1800, 
Marston  «.  Lawrence,  Col.  A  (7.  Gm*^  97. 

27.  Although  a  plaintiff  may,  after  an  an- 
swer of  *'  another  action  pending,"  diseoatinne 
the  former  aotian,  and  plead  snch  disoontinn- 
ance as  a  good  reply  [10  How.  Pr.,  86],  yet 
snch  disoontinnance  mnst  be  made  before  iasoe 
has  been  joined  and  the  cause  has  been  noticed 
for  trial.  Supreme  Ot.^  8p.  T^  1868,  Swart 
«.  Borst,  17  -B(w.  Pr.,  69. 

2&  DtaoontlmiaiKW  after  oooxitar-olaim. 
Under  the  former  practice,  the  plaintiff  had  an 
absolute  right  to  discontinuei  on  payment  of 
costs,  at  any  time  before  jndgmeat  or  deeree, 
or  the  submission  of  the  cause  to  the  Jury ; 
and  this  right  has  not  been  abrogated  by  the 
Code.  The  &ct  that  defendant  has  set  up  a 
counter-claim  does  not  prerent  a  disoontinn- 
ance. Bupreme  Ot,,  1864,  Seaboard  A;  Boan- 
oake  B.  B.  Go.  v.  Ward,  1  AlboM  Pr^  46 ; 
6.  0.,  18J3ar&.,  696. 

29.  After  a  connter-daim  has  been  set  np 
and  is  admitted  of  record,  plaintiff  will  not  be 
allowed  to  discontinue  as  a  matter  of  course ; 
but  special  grounds  must  be  shown  in  support 
of  an  application  for  leave  to  discontinue.  N. 
r.  Superior  Ct.,  1864,  Cockle  v.  Underwood,* 
3  Duer,  676;  affirming  &  0.,  1  AhhoM  iV., 
1,  and  12  JV.  F.  Leg.  Obs.,  288. 

30.  XbEamlnatton.  In  snch  case,  after  de- 
fendant's examination  has  been  taken,  to  be 
nsed  on  the  trial,  plaintiff  should  not  be  al- 
lowed to  discontinue,  except  on  his  stipulating 
to  allow  the  examination  to  be  read  on  the 
trial  of  any  new  action.    lb. 

31.  The  fact  that  defendant  has  answered, 
setting  up  a  counter-claim,  does  not  preclude 
the  plaintiff  from  discontinuing  before  reply 
or  demurrer,  or  expiration  of  the  time  to  re- 
ply. If.  Y.  Com.  PI,  1866,  Oaksmith  e.  Suth- 
erland, A.AhhotU'Pr.y  16 ;  S.  0.,  1  HiU.,  266. 

32.  The  plaintiff  has  a  right  to  discontinue 
at  any  time  prior  to  a  judgment,  except  only 
where  he  has  fiuled  to  reply  or  demur  to  a  coun- 
ter-claim, or  to  appear  at  the  trial ;  although 
the  court,  under  its  general  powers,  should 

*  Approved  in  Sesbosrd  A  Boanoske  S.  B.  Co. «. 
Ward,  1  AbMU'  Pr.,  4A. 
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refuse  leave  to  discontinue,  where  tba  i 
ant,  by  a  discontinuance,  would  lose  hia  ren- 
edy  on  a  counter-claim.  [Fdlowing  Seaboeid 
h  BoanoakeB.  B.  Go.  e.  Ward,  18  Barb.,  666; 
and  dissenting  from  Cockle  «.  Underwood,  3 
Duer,  676.]  Supreme  Ot.,  Sp.  21, 1866,  Bees 
V.  Van  Patten,  18  How.  iV.,  268. 

33.  Where  an  action  bad  been  at 
seven  years,  and  the  defence  involved  a 
ter-daim,  which  would  be  boned  by  the 
statute  of  limitations  if  the  aotion  wen  dis- 
continned,  the  plaintiff  was  refused  leave  to 
discontinue.  Supreme  Ot^  Sp.  T^  1S56,  Vsn 
Aien  e.  Sohermerhoni,  14  JBow.  Pr^  fl87. 

34.  Fttoal  aotloD.  Uodar  the  act  to  le- 
dress  disorders  by  oonnBon  inlbmen  (Ah. 
11,  oh.  9),  it  is  in  the  disQsetioQ  of  tbe  oooft 
to  allow  the  plaintiff  to  eemponiid,  on  tcnv; 
and,  in  general,  payment  of  the  PeopWa  moiety 
should  be  required.  Suprenm  OL,  I&18,  Bad- 
way  e.  Le  Wortiiy,  9  Jehm^  96L 

3&  UiuMcaMary  ooali.  If  plaialiil^  after 
knowing  of  defendant's  disohaige^  goes  on 
with  the  suit,  he  must|  if  he  aftsrwaida  dis- 
continues, pay  costs.  Supreme  Gi^  18M, 
Ludlow  «.  Hackett,  18  Johm,,  281;  18S8, 
MerriU  ads.  Arden,  1  Wend.,  91. 

3&  If,  after  the  defendant  puts  in  an  sn- 
swer  of  infancy,  the  plaintiff  proeeeda  so  Asi 
the  costs  are  increased,  his  snbeeqnenl  appli- 
cation for  leave  to  discontinue  should  only  be 
granted  on  his  payment  of  costs  after  ssrviee 
of  the  answer.  Supreme  Ot.,  Sp.  T^  185S, 
St.  John  V.  Hart,  16  How.  Pr.,  19S. 

37.  Leave  to  discontinue  without  pajneni 
of  costs  denied,  on  tbfi  ground  that  plaintiff 
had  protracted  the  litigation  after  the  defenoe 
was  interposed,  and  had  brought  two  saite 
where  but  one  was  necessary.  Lowerrs  f. 
Vail,  6  Abbotts'  Pr.,  299. 

3a  Maamre  of  oosti.  I^  before  the  ser- 
vice of  an  order  allowing  a  party  to  diseoa- 
tinne on  payment  of  costs,  the  adverse  psrtj 
has  noticed  the  cause  for  trial,  he  is  entitled, 
as  a  part  of  the  costs  on  the  diseontinnanee, 
to  the  fee  for  proceedings  snbseqneDt  to  no- 
tice of  trial.  M  Y.  Com.  PI,  Sp.  7%  186», 
Hall  V.  lindo,  8  Abbotts'  Pr.,  841.  Consnlt, 
also.  Goers. 

39.  Diaoontlnnancev  how  effsoted.  The 
plaintiff  cannot  discontinue,  as  of  course,  when 
a  discha^  is  pleaded,  but  must  move  for 
leave.  Supreme  Ot.,  1824,  Fifield  w.  Browa, 
S  Cow.,  608. 
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4a  Nolle  proaaqiii  Where  the  phuDtiff 
brought  suit  ftgainat  hoeband  and  wife  upon 
a  bond  exeonted  by  both,  he  was  allowed  to 
alter  a  noUeproHqui  as  to  the  wife,  on  pay- 
me&t^of  costs  of  amending^    Pell  e.  Pell,  20 

41.  In  an  action  against  scTeral  jointly, 
arising  on  contract^  a  noUe  prouqm  as  to  one 
is  A  discontinoance  as  to  alL  Bn^eme  Ot,^ 
1824,  Hall  e.  Boohester,  8  Chw.^  874  To 
nmilar  effect,  see  Bank  of  Anbnm  «.  Knapp, 
9  Wend.^  488. 

42.  The  provision  of  1  Rev.  "L,  of  1818, 848, 
§  11, — ^permitting  costs  to  be  a^J^^S^  ^^  ^ 
disoontinnanoe, — contemplates  a  disoontinn- 
ance  of  the  whole  snit  against  all  the  defend 
ante.  Supreme  Ot.^  1828,  JBatp.  Nelson,  1  (Xmv., 
417. 

4aL  AmiwHUng  A  complaJnant  cannot^  by 
amending  his  bill  by  omitting  a  defendant, 
thns  disoontinae  withont  costs.  Cfhemeeryy 
1829,  Ohase  «.  Dunham,  1  Paige^  572. 

44.  Beteenoe.  If  an  action  for  a  tort  be 
referred,  it  is  discontinned ;  and  thongh  judg- 
ment may  be  entered  on  the  report  if  there  is 
a  stipulation  to  that  effect,  yet  if  it  be  entered 
withont  such  stipulation,  it  is  irregular,  and 
will  be  vacated.  Supreme  Ot.y  1888,  Dederick 
e.  Richley,  19  Wend.,  108. 

45i  An  order  ia  neoaMarj.  The  pkintifi^ 
on  diseontinaing  an  action,  must  oiter  an 
order  of  discontinuance.  Service  of  a  notice 
in  writing,  on  defendant,  is  insufficient.  Ot, 
o/Appeak,  1868,  Averill  e.  Patterson,  10  Jl.  T. 
(6  Seld.),  500;  8.  0.,  10  Saw.  Fr.,  85.  To 
similar  effect,  Supreme  Ot,,  1852,  Bedell  v, 
Powell,  18  JBarb.,  188;  Sp.  T.,  1856,  Schenck 
e.  Fancher,  14  Bow.  iV.,  96. 

46.  Where  issue  is  taken  on  a  plea  of  a 
former  suit  pending,  the  judge  cannot  permit 
the  pliuntiff,  on  the  trial,  to  discontinue  the 
former  snit  nunepro  tune,  and  thereupon  over- 
rule the  defence.  Supreme  Ot,  1852,  Bedell 
V.  Powell,  18  Bwh.,  188. 

47.  —  and  payment  of  ooata.  After  ap- 
pearance, a  rule  to  discontinue  is  ineffectual, 
without  payment  of  defendant's  costs.  Su- 
preme Ot.,  1828,  McEenster  ode.  Van  Zandt,  1 

Wend.,  18;  1882,  James  v.  Delevan,  7  Id,, 
511;  1842,  Harden  e.  Hardick,  2  mU,  884; 
Sp.  T.,  1850,  Morrison  e.  Ide,  8  Oode  B.,  27; 
8.  0.,  4  Hew.  Pr.,  804. 

4&  If  the  plaintiff  enter  his  rule  of  discon- 
tinuance before  receiving  notice  of  retainer. 


though,  the  defendants  have  retained  an  at- 
torney, he  is  not  liable  for  costs.  Ot.  ofSr- 
rors,  1844,  Smith  v.  White,  7  EiU,  520;  re- 
versing S.  0.,  4  Id.,  186;  and  overruling 
Bobinson  v.  Taylor,  12  Wend.,  191;  Ot.  qf 
AppeaU,  1858,  Averill  e.  Patterson,  10  K  7. 
(6  AW.),  500;  S.  0.,  10  Saw.  Fr.,  86;  Su- 
preme (%.,  I86i,  Bedell  e.  Powell,  18  Jbr6^ 
188.  To  the  contrary  is  Foster  e.  Bowen  {K  Y. 
Oem.  Fl,  /*.  Z,  1851),  1  Oode  It.,  K  S.,  286, 
where  White  e.  Smith,  4  Bill,  166,  was  fol- 
lowed. 

49.  the  omission  to  pAy  the  defendant's 
costs  will  not  operate  as  a  bar  to  a  second  ac- 
tion ;  but  they  may  be  pud  at  any  time  before 
aaaw^,  or  afterwards,  upon  leava  N*  T, 
Oom.  Fl\  Sp.  T.y  18il»  Foster  e.  Bowen,  1 
Oode£.,J^.S,2M. 

80.  Where  the  pkuitiff  antars  and  serves  a 
rule  of  disoonlinuaiicey  but  hSk  fo  pay  ooste^ 
the  defendant  may  proceed  in  the  canse,  bat 
cannot  enter  judgmeat  of  disoontuiianee.  [10 
Johns.)  867;  1  Wend.,  18 ;  7  Id.,  611 ;  12  Id., 
191 ;  2  Hill,  884 ;  4  Id.,  166.]  Supreme  Ot., 
1845,  Huntington  e.  Forkson,  7  BUl^  195. 

61.  Salt  by  offloena  Where  an  action  haa 
been  commenced  by  two  overseers  of  the 
poor,  in  their  capacity  as  snch,  neither  one  of 
them  has  power,  withont  the  cononrrenoe  and 
consent  of  the  other,  to  disoontinae  it.  The 
act  of  withdrawing  the  suit  involves  the  exer- 
cise of  judgment  and  discretion,  and  so  is  a 
judicial  act,  and  cannot  be  dcme  without  the 
conjoint  act  of  both  the  pLuntiiS^  determined 
upon  while  they  were  conferring  together. 
Supreme  OU,  1856,  Perry  e.  Tynen,  22  .fior^., 
187. 

52.  Reoovering  coats.  Where  plaibtiff  dis- 
continues, defendant  cannot  recover  his  costs 
by  a  motion,  but  m.ust  wnyproe.  the  plaintiff. 
Supreme  OU^  1818,  Leonard  e.  ^u^^ter,  10 
Johne.,  867. 

53.  Steoontbnianoe  by  arbttratkm  is,  it 
eeeme,  the  personal  privilege  of  the  par^ 
alone.    Grosvenor  e.  Hunt,  11  Bow.  Fr.,  855. 

54.  Bffsot  of  dlaoontiniiaiioa.  A  discon- 
tinuance terminates  an  action  to  aU  purposes, 
and  operates  to  dissolve  an  iigunction.  If.  7. 
Superior  Ot.,  Sp.  T.,  1858,  Hope  o.  Acker,  7 
AhbotU'Fr.,ZO^. 

55.  That  a  suit  once  voluntarily  dismissed, 
can  never  be  reinstated,  unless  the  order  was 
obtained  by  fraud.  Orphan  Asylum  Sooie^ 
e.  McOartee,  Hoph.,  872. 
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06.  The  attorney's  lien  for  bis  oosts  does 
not  deprive  a  party  of  his  right  to  discon- 
tinne.  Supreme  Ct.^  3p.  T,^  1860,  Brown  e. 
Oomstock,  8  Code  R.^  142.  But  see  Attobnbt. 


JDI800VERT  AND  mBPBCnON. 

I.  Iv  Equity. 
n.  At  Cohxon  Law. 
III.  Undbb  thb  Rbyisbd  Statutis. 
lY.  Uhdeb  thb  Godb  of  Pbooxdubb. 

I.  Ih  Equity. 

1.  WlMD  allowed.  To  entitle  the  plaintiff 
before  hearing,  or  publication,  or  issue  joined, 
to  call  for  inspection  of  papers,  they  most  be 
desoribed  with  reasonable  certainty  in  the 
answer,  or  in  the  schedule  annexed  to  it,  and 
must  be  admitted  to  be  in  the  defendant's 
pessession  or  power ;  and  it  must  appear  that 
the  plaintiff  has  an  interest  in  their  produc- 
tion. [1  P.  Wms.,  778;  8  Id.,  868;  4  Bro., 
479;  4  Yes.,  66;  1  Ooz's  Gas.,  868;  2  Id., 
226,  242 ;  14  Yes.,  211 ;  2  Atk.,  218 ;  Bnnb., 
290;  1  Swanst,  7,  114.]  Ohamery,  1820, 
Watson  «.  Benwick,  4  Johns.  Ch,,  881. 

2.  It  is  a  matter  of  course  to  permit  the 
complainant  to  inspect  books,  papers,  deeds, 
&c.,  referred  to  in  the  answer,  and  thus  made 
a  part  thereof;  and  the  defendant  must  pro- 
duce them  within  a  reasonable  time,  if  they 
are  within  his  power,  or  under  his  control, 
ahhough  they  are  in  the  hands  of  his  agent 
abroad.  [Turn.  &  B.,  190,  206 ;  8  Meriv.,  44.] 
Chancery^  1881,  Eager  «.  Wiswall,  2  Fcnffe, 
869. 

3.  That  if  defendant,  in  his  answer,  states 
the  effect  of  a  deed  in  bis  possession,  and 
craves  leaye  to  refer  to  the  same  when  pro- 
duced, the  complainant  is  entitled  to  an  order 
for  its  production.  Boosevelt  e.  Ellithorp,  10 
Paige,  415. 

4.  XT  tlie  bill  waives  an  answer  on  oath, 
a  motion  for  the  production  of  documents  ad- 
mitted in  the  answer  to  be  in  the  defendant's 
possession,  and  lying  at  the  foundation  of  the 
suit,  will  be  denied.  F.  Chan.  Ct.,  1847,  Car- 
penter e.  Benson,  4  Scmdf,  Oh,,  496. 

5.  But  documents  in  the  defendant's  posses- 
sion, belonging  to  the  complainant,  and  not 
mentioned  in  the  bill,  nor  a  part  of  the  case 
made  by  it,  but  which  may  be  essential  to 


him  as  evidence  in  the  course  of  the  suit,  may 
be  ordered  to  be  produced.    /&. 

6.  ZMdenoe.  Though  a  discovery  of  books, 
Ac,  may  be  compelled  in  special  cases,  for  the 
purposes  of  pleading,  it  is  not  to  be  allowed 
merely  to  produce  testimony.  F.  Chan,  Ot^ 
1884,  Bogert  o.  Bogert,  2  Ed/w,,  899. 

7.  BaEeontor's  aoooonfes.  On  an  executor's 
bill  to  settle  his  accounts,  defendants'  petition 
for  an  inspection  of  his  accounts  and  vouchers, 
to  enable  them  to  answer,  denied.  Denning 
e.  Smith,  8  Johns,  Oh,,  409. 

8.  Partnenh^  booka.  In  a  suit  between 
partners,  or  their  representatives,  or  assigna, 
an  order  may  be  made,  at  any  stage  of  the 
cause,  that  the  books  and  papers  of  the  part- 
nership be  deposited  with  an  officer  of  the 
court,  for  the  examination  of  all  parties. 
Ohamery,  1886,  Kelly  e.  Eckford,  6  Paige, 
648. 

9.  An  order  for  the  production  of  copart- 
nership books  which  belong  equally  to  both 
parties  to  the  suit,  may  be  obtained  as  a  mat- 
ter of  course,  where  the  defendant  swears  that 
he  is  unable  to  put  in  a  full  and  perfect  answer 
without  an  inspection  of  such  books.  Ohan^ 
eery,  1842,  Brush  t,  Anderson,  2  Oh,  Sent,,  71. 

10.  Posseaaion  denied.  A  rule  to  produce 
an  instrument  before  the  examiner  should  be 
refused,  where  the  party  denies  that  he  has 
possession  of  it,  or  that  he  received  it  for  the 
purpose  charged.  The  remedy  is  by  cross- 
bill,  or  bill  of  distovery.  [8  Yes.,  158.] 
Ohaneery,  1817,  Lupton  o.  Johnson,  2  Johns. 
Oh,,  429. 

11.  Sealing  up  parts.  Where  books  are 
subjected. to  inspection,  the  court  permits  a 
party  to  seal  up  those  parts  which  do  not  re- 
late to  the  subject  of  litigation.  [1  Wils.  Gh., 
222;  1  Gox's  Gas.,  288.]  Ohaneery,  1881, 
Dias  V.  Merle,  2  Paige,  494. 

^  12.  Fonn  of  order.  Under  a  decree  di- 
recting a  reference,  without  specifying  the 
mode  of  inquiry,  an  order  of  reference  may 
direct  the  defendant  to  produce  before  the 
master,  on  oath,  all  books  and  papers,  d&c.,  in 
his  custody  or  power,  relating  to  the  matters 
to  be  accounted  of.  Ohaneery,  1817,  Hart  e. 
Ten  Eyck,  2  Johns,  Oh.,  618. 

13.  Where  the  order  is  that  the  party  ^  pro- 
duce and  deliver  on  oath,"  cectain  papers,  &c.y 
he  may  deliver  them  on  his ex-parte  affidavit; 
but  where  there  is  a  reference  to  a  master  to 
superintend  the  production  and  delivery,  or 
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the  yuty  it  directed  to  prodaoe  Uiem  on  oath 
before  a  mister,  or  under  the  direction  of  a 
master,  all  parties  intereBted  are  to  ha^e  a 
ntsonable  opportunity  to  examine  the  defimd- 
inl)  80  as  to  insure  a  fall  and  fair  compliance 
with  the  order.  Ohaneery^  1881,  HaUett  v. 
HsIIett,  2  Pwge^  432. 

14.  PuiUtwith,  An  order  to  deposit  a  deed 
"forthwith,"  does  not  mean  within  twenty- 
foar  hours,  but  immediately,  or  within  a  rea- 
Muable  time  after  notice  of  the  order.  (7Aan^ 
Mry,  1884,  People  e.  Brower,  4  Paiige^  405. 

n.  At  CoicHON  Law. 

1&  Wben  aUowvd.  In  an  action  upon  a 
policy  of  insurance,  the  court  ordered  the  9J^ 
fared  to  produce  to  the  insurers,  upon  affidayit, 
all  papers  or  letters,  or  true  copies  thereof, 
relati've  to  the  matters  in  issue  between  the 
parties.  Lawrence  «.  Ocean  Ins.  Oo.,  11  JoHm,^ 
346^  mU;  and  see  Willis  e.  Bailey,  19  Id.,  2«8. 

161  In  granting  an  order  lor  the  production 
(^  pq>er8,  the  court  goes  upon  the  principle 
that)  firom  the  &ets  shown,  the  defendant 
would  be  entitled,  on  a  bill  of  discoTory,  to 
the  information  sought  for.  The  paper  sought 
muBt  be,  in  itself  a  cause  of  action.  If  it  is 
mere  CTidenoe  under  the  common  counts,  its 
production  is  not  to  be  ordered.  Suprmne  Ct^ 
1822,  Willis  e.  BaUey,*  19  Johnt.,  288. 

17.  The  defendant  may  be  ordered  to  do- 
liTer  a  copy  of  the  contract  which  is  the  cause 
of  action  on  which  the  suit  is  founded,  to  en- 
able the  plaintiff  to  declare.  QufrmM  Ot^ 
1826,  Wallis  e.  Murray,  4  Obw.,  899. 

1&  Deeds  which  defendant  xyalied  on  as  evi- 
deuce  were  ordered  to  be  d^;K>sited  in  a  clerk's 
office  for  inspection,  on  an  allegation  that 
thereby  the  plaintiff  ezpeeted  to  be  able  to 
proTe  them  forgeries.     Jackson  e.  Jones,  8 

19.  A  note,  sued  on,  was  ordered  to  be  de* 
posited  with  the  clerk  of  court,  for  the  like 
purpose.    Brush  e.  Qibbon,  8  Oow.^  18,  note. 

20.  In  an  action  by  a  corporation  on  a  prom- 
ieeory  note,  the  court  will  not  order  them  to 
furnish  copies  of  entries  in  their  books  respect- 
ing the  note.  JBuprems  Ct^  1828,  Bank  of 
IJtica  e.  Hillard,  6  Oom^  82. 

21.  Gonwenloa.  An  order  that  delinDdaat 
d^Ter  a  copy  of  a  bond,  to  enable  plaintiff  to 
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declare  for  its  oonTersion,  was  refhsed. 
low  V.  Fowler,  2  Obw.,  692. 

22.  PiiUlo  doovment  A  paper  that  ought 
to  have  been  of  record  in  a  town-clerk^  office, 
having  come  to  the  hands  of  a  person  not  a 
party  to  the  proceeding  in  which  it  was  need- 
ed, he  may  be  ordered  to  file  it,  and  attached 
for  not  obeying  the  order.  Suprmu  Ot.,  1828, 
People  e.  YaU,  1  Ocw,^  689. 

And  if  he  refuse  he  may  be  attached  f^r 
contempt.    8.  0.,  1824^  2  Id,,  628. 

23.  A  third  penon  will  not  be  ordered  to 
produce  his  private  papers.  A  subpcsna  it 
the  proper  remedy.  Supreme  (H.,  1826,  Da- 
yenbagb  v.  McS^innie,  6  date.,  27. 

24.  An  ordar  for  the  discovery  of  books, 
dec.,  cannot  be  granted  by  a  judge  at  cham* 
bers.  Supreme  Ot.,  1822,  Willis  e.  Bailey, 
19  Johni.,  268;  1826,  Olarke  v.  Spencer,  $ 
Caw,,  69. 
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25.  In  what  oaaea  allowed.  The  court  may 
order  diaooyery  in  cases  where  discovery  might  be 
had  by  bill  in  chancery.    2  Bmf.  8kA.,  199,  200. 

26.  Proceedings  for  this  purpose  prescribed  and 
regulated.  76.;  and  ibito,  No.  27  to  80,  of  1847  $ 
same  rules  amendedi  Ko.  14  to  17,  of  1868. 

27.  The  provisions  of  the  Revised  Statutes, 
— empowering  the  court  to  compel  discovery 
of  books  and  papers,— give  the  court  a  disore* 
tion ;  and  if  the  ordinary  notice  to  prodnee 
the  instrument  on  the  trial  will  suffice,  the 
application  for  a  discovery  should  be  denied. 
K  F.  Superior  Ot.,  1829,  McKeon  «.  Lane,  % 
MM,  620. 

2a  The  otjeet  of  the  discovery  allowed  by 
2  Rev.  Stat,  199,  is  a  substitute  for  the  bill  of 
discovery ;  and  the  remedy  is  not  confined  to 
cases  where  the  evidence  in  itself  constitutes 
a  cause  of  action,  but  extends  to  all  books, 
papers,  and  documents  relating  to  the  merits 
of  the  suit  or  deCsnoe,  Supreme  Ot.,  1882, 
Townsend  e.  Lawrence,  9  Wetid,,  468. 

29.  The  court  is  not  bound  to  compel  a  dls* 
covery,  and  should  not  ^  it  where  the  ease 
is  so4^  that  the  only  praettoal  remedy  is  in 
equity.  Supreme  Ok,  1840,  Bowne  «.  Oribb, 
20  WeiuL,  682. 

30.  Alter  the  trial  is  cornmeneed,  a  die* 
covery  should  not  be  allowed,  if  the  delay  la 
not  ezphuned,  and  it  is  not  shown  that  the 
ends  of  justice  make  it  indispensable.  Supreme 
Ot,,  1840,  Jackvon  e.  Ives,  22  Weiul^  687. 
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3J.  Eridenoe.  The  defeudant  caonot  have, 
under  the  statate,  a  dUcovery  of  Uie  evi4eaoe8 
of  his  adversary*!  titie.  In  equity,  \xe  ooqld 
only  claim  a  disoovery  as  to  the  oature  of  hia 
elaim  of  title ;  and  the  only  evidence  he  oan 
call  for  is  evidence  to  be  used  on  his  own  be- 
half. K  F.  Superior  Ot.,  1848,  Meakings  «. 
Cromwell,  1  3aindf,y  698 ;  and  see  Powers  v. 
Ehnendorf,  4  Jffiw.  iV.,  60;  8.  0,,  2  (Ma  -B., 
44. 

32.  Bill  of  paxlioQlaxp.  An  order  may  be 
granted  fpr  the  production  of  books  and  pa- 
pers to  enable  a  plaintiff  to  furnish  a  proper 
bill  of  particulars.  JSuprmne  Ot.^  1846,  PHnoe 
e.  Ourrie,  3  How.  Fr,^  1110. 

33.  Dal£^.  An  order  for  discovery  of  books 
and  papers  of  the  adverse  party  should  be  de- 
ified in  case  of  grtm  delay,  unexplained.  ^- 
prevfie  Ot,,  1848,  Hooker  v.  Matthews,  8  Emo. 
Pr^  829;  8.  0.,  1  OodeB,,  108. 

34^  Alter  txlal  oommanoad.  After  the 
cause  had  been  partly  heard  before  a  referee, 
and  while  still  pending,  a  motion  for  discovery 
was  granted.  Mechanics'  Bank  v,  James,  2 
(Me  R,  46. 

35.  Tbe  iq^pUoatloKi  must  show  a  necessity 
for  the  discovery,  as  well  as  the  value  of  the 
documents.  IT,  T.  Superior  Oty  1849,  6tan- 
ton.o.  Delaware  Mutual  Ins.  Co.,  2  Samdf.y  662. 

36*  A  petition  for  a  discovery  of  books  and 
papers  should  show  the  character  of  the  en- 
tries, and  how  they  are  material  to  the  case. 
In  general,  disooveiy  should  not  be  allowed 
where  competent  testimony  is  easily  attaina- 
ble, to  the  facts,  by  witnesses,  much  less  when 
it  can  be  obtained  by  the  examination  of  the 
party  as  a  witness.  JV.  F.  Superior  Ot,^  3p, 
f.,  1854,  StaUcer  e.  Gaunt,  12  Jtf.  T.  Leg,  Obi., 
182. 

37.  The  proceedings  under  the  statute,  are 
to  be  governed  by  the  rules  of  the  Court  of 
Chancery.  lb.  To  the  same  eflEect,  Brevoort 
e.  Warner,  8  Mow.  Pr.,  821. 

38.  RnlMtobeatxiotlypnxBiiAd.  A  party 
applying  for  a  diseovery  of  books  and  papers, 
must  be  held  to  a  strict  compliance  with  the 
regulations  of  the  court  on  the  subject.  Under 
rule  29,  he  must  swear,  on  the  advice  of  coun- 
sel, that  it  is  necessary,  and  must  state  the 
facts  and  circumstances.  Supreme  Ot.,  1886, 
Moore  e.  Mcintosh,  18  Wend,^  629. 

39.  Xhe  mode  of  prooeedixig  to  obtfdn  a 
discovery  of  evidence  in  such  cases  as  were 
covered  by  the  4th  subdivision  of  the  rule  of 


1847,  is  either  by  a  eubpana  dueee  teeumL, 
provided  the  party  is  actually  examined  as  a 
witness,  or  by  a  petition  under  the  Revised 
Statute.  In  the  latter  ease,  the  party  has  the 
opportunity  of  answering  by  affidavit;  in  the 
former,  orally.  I^.  T.  Superior  OL,  8p.  T., 
1854,  Terry  «.  Rubel,  12  K.  T.  Leg.  Obg.,  188. 

40.  The  rules  of  the  Supreme  Court  pre- 
scribe the  course  of  practice  which  must  be 
pursued  in  the  specified  oases  of  a  call  for  doc- 
uments to  frame  a  pleading;  and  the  same 
practice  can  be  pursued  In  cases  felling  within 
the  third  chiuse  of  the  rule  of  1847.    lb. 

41.  The  New  York  Superior  Court  has  the 
same  power  to  compel  a  discovery  of  books, 
dto.,  by  a  party,  as  is  conferred  on  the  Su- 
preme Court  by  2  Bev.  Stat,  198.  Where 
defendant  refused  to  make  the  disoovery  re- 
quired, and  his  answer  was  thereiqxm  strioken 
out  and  judgment  rendered  against  him, — the 
judgment  was  affirmed  in  the  Court  of  Ap- 
peals.   (;^.<2/'^j3p«a2c,185i,Go«kLe.MeGarty, 

11  JV.  F.  (1  Kern.),  676. 

48.  Aotroiiit  Jndffe  has  no  power  to  make 
an  order  for  the  discovery  of  books  and  pa- 
pers, except  in  vacation.  [2  Bev.  Stat.,  199, 
§  28.]  The  fact  that  he  supposes  the  ooort 
has  adljourned,  does  not  give  him  jurisdiction. 
Supreme  Ot^  1886,  Moore  e.  Mcintosh,  18 
Wend.,  629.  To  the  same  effiact,  1846,  Elder 
e.  Bogardus,  1  How.  iV.,  117. 

431  Boforoe.  Unless  thereto  apecially  au- 
thorised by  the  order  appointing  him,  *  reforee 
cannot  order  books  and  papers  to  be  produoed 
by  a  party,  though  his  certificate  of  their  ne- 
cessity would  be  sufficient  ground  ibr  an  order 
by  a  judge.  JST.  Y.  Superior  Ct.,  1861,  Fraier 
«.  Phelps,  a  Smdf.,  741. 

44.  In  a  cause  of  an  equitable  nature,  the 
court  may  confer  such  power  on  the  referee. 
JV.  7.  Superior  Ct.,  1861,  Frazer  v.  Phelpa,  4 
San^.,  682;  £fp.  T.,  1864,  Biggins  e.  Bishop, 

12  K  7.  Leg.  Obe.,  127. 

45.  OepiaL  A  party  to  excuse  himself  trom 
making  a  discovery  of  any  papers  alleged  on 
oath  by  the  adverse  party  to  be  in  his  poases- 
sion,  must  make  an  affidavit  in  the  terms  pre- 
scribed by  the  Bevised  Statutes,  and  swear 
positively  that  the  papers  are  not  in  his  pos- 
session, or  under  his  control.  N.  Y.Superior 
dt.,  1849,  Southart  e.  Dwight,  2  Samdf.,  672. 

43.  The  order  requiring  books  to  be  de« 
posited  should  state  the  length  of  time.  Ai- 
preme  Ot.,  1882,  Stow  v.  Betts,  7  Wend.,  684. 
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47.  It  iB  the  better  praotioe  not  to  order  the 
ddpont  of  books,  but  only  to  order  sworn 
copies  of  the  entries  relating  to  the  snbjeot  in 
oontroTersy  to  be  delivered.  N,  Y,  Superior 
Ct,  1847,  Oram  «.  Moore,  1  Stm^f.,  662. 

4a  CcMtik  If  the  party  requests  a  dis- 
oorery  to  which  he  is  entitled  before  moTing, 
•nd  is  refosed,  he  has  costs  of  his  motion ;  but 
if  he  moves  without  applying  first  to  his  ad- 
T9rsary,  he  must  pay  costs.  Supreme  Ct,^ 
ISaa,  Townsend  e.  Lawrence,  9  Wend.^  468. 

49.  Modl^rlnCr  An  order  for  discovery, 
uder  the  Revised  Statutes,  granted  by  a  jus- 
tiee  oat  of  court,  cannot  be  modified  by  an- 
other justice.  Supreme  Ct.^  Sp.  71, 1848,  Fol- 
lett  e.  Weed,  8  Eow.  Pr.,  860. 

50.  Jftoduoing.  An  order  for  depositing 
books,  ^.,  with  county  clerk,  for  the  benefit 
of  a  party,  must  be  strictly  complied  with. 
Giving  leave  to  the  party  seeking  discovery 
to  examine  the  books,  Sco^  at  another  place,  is 
Dot  a  compliance.  Supreme  Ot^  1845, 8nyder 
e.  Oknstead,  1  Saw.  Pf.,  194. 

5L  BawHng  part  A  party  required  to  pro- 
duce books  for  inspection  has  a  right  to  seal 
np  each  parts  of  them  as  do  not  relate  to  the 
lotjeet  of  examination,  and  persons  who  wil- 
folly  pry  into  the  sealed  parts  are  gnilty  of  a 
GODtempt.  Supreme  Ot.^  Sp,  T.,  1847,  Titus  e. 
Goftelyon,  1  Barh^  444. 

52.  The  affidavit  that  they  do  not  relate  to 
the  mattezB  in  question,  is,  in  the  first  instance, 
fidBoient;  but  if  the  adverse  party  can  show 
good  reason  for  it,  the  court  will  order  them 
opened,  but  he  mnst  apply,  in  the  first  in- 
stance, to  the  referee.    lb. 

sa  Pttnalty  for  not  prodnoias.  The  stat- 
ute (2  Bee.  Stat,^  200,  {  26),  does  not  author- 
ixe  the  court  to  punish,  by  attachment,  dis- 
obedience of  its  order  for  discovery.  Supreme 
Ct.,  1830,  Birdsall  e.  Fizley,  4  Wend.,  196. 

54.  Under  2  Bev.  8Ut.,  200,  §  26,  the  court 
may  strike  out  a  plea  and  notice,  but  cannot 
prohibit  defendant  from  denying  the  facta 
which  plaintiff  sought  to  discover.  Supreme 
Ct.,  Sp.  r.,  1848,  FoUett  e.  Weed,  8  Hau>,  Pr., 
860. 

55.  Witlidnwiiis  books  d^posttad-  A 
party  who  has  deposited  books  in  the  derk^s 
ofllce,  under  a  rule,  is  entitled  to  leave  to 
withdraw  them,  after  they  have  remained  a 
reasonable  time  to  enable  transcripts  to  be 
taken.  Supreme  Ot.y  1882,  Stow  v.  Betts,  7 
Wend.,  586. 


56.  Weot  of  provinkMia  of  Code.  The 
power  of  the  conrt,  under  the  Revised  Statutes, 
to  compel  the  produotioa  and  discovery  of 
books  and  papers,  is  not  taken  away  by  tiie 
Code  of  Procedure,  if.  Y.  Superior  Gt.,  1849, 
Stanton  «.  Delaware  Mutual  Ins.  Go.,  2  Sandf., 
662;  Moore  e.  Pento,  Id.,  664 ;  Sp.  71, 1854, 
Stalker  e.  Gaunt,  12  K  Y.  Leg.  Ohe.,  132; 
1851,  Gelston  v.  Marshall,  6  Eow.  JPr.,  898; 
Supreme  Ct.,  Chamben,  1849,  Bzchange  Bank 
V.  Monteath,  4  Id.,  280 ;  1858,  Btevoort  v. 
Warner,  8  Id.,  821. 

The  two  remedies  are  concurrent.  2f.  Y. 
Superior  Ot.,  1858,  Hoyt  v.  American  Ex- 
change Bank,  1  Duer,  652. 

57.  The  Supreme  Court  is  slill  authorized 
by  2  Bev.  Stat,  199,  to  compel  a  defendant  to 
make  discovery  of  books,  4ic.,  under  his  con- 
trol and  relating  to  a  oanse  peivling,  and  neoes- 
sary  to  enable  plaintiff  to  prepare  for  trial 
Section  888  of  the  Oode  is  not  in  lien  of;  hot 
auxiliary  to,  the  provisions  of  the  Revised 
Statutes.  Ot.  <ifAppeaU,  1854,  Gould  e.  Mo- 
Oarty,  11  H.  Y.  (1  Kern.),  575. 

W  That  applications  under  both  provisions 
may  be  embraced  in  one  petition.  Lovell  e. 
Clarke,  7  Mow.  Pr.,  158. 

59.  An  application  for  discovery  to  enable 
the  party  to  plead,  comes  under  the  provisions 
of  the  Revised  Statutes,  not  under  the  Gode^ 
and  the  application  must  state  the  facts  and  oir* 
oumstances  on  which  the  discovery  is  claimed, 
and,  also,  why  it  is  necessary  to  have  the  dis- 
covery asked.  [2  Sandf.,  662].  IT.  Y.  Supe- 
rior Ot.,  Sp.  T.,  1851,  Gelston  e.  Marshall,  6 
Haw.  Pr.,  898. 

IV.  IJndeb  thb  Codb  of  Pboosdubb. 

60.  IiiBpoottoii.— DiAOOViezy.  Blither  part^r 
may,  before  trial,  exhibit  any  material  paper  to 
the  other,  and  require  an  admission  of  its  genu- 
ineness. The  court,  or  a  Judge,  may  order  in- 
spection and  copy  of  books,  papers,  and  docu- 
ments.   Oode  qf  Fro,,  §  888. 

61.  The  provision  of  the  Oode  of  1848  ex- 
tended only  to  discovery  of  papers;  and  an 
application  by  petition  under  the  Revised  Stat 
utes,  was  the  proper  mode  of  obtaining  a  dis 
covery  of  boehe.  Supreme  Ot.,  Sp.  T.,  1848, 
Follett «.  Weed,  8  Hew.  Pr.,  808. 

62.  Deposit  The  power  to  order  an  in* 
speotion,  given  in  section  888  of  th^  Code, 
includes  a  power  to  direct  a  deposit  where  it 
is  necessary ;  though  such  power  will  be  rarely 
exercised,  sworn  copies  being  generally  saifl- 
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dent  2f,  T.  J9uperufr  Ot.,  Sp.  71, 1864,  Terry 
«.  Rnbel,  12  i^.  T.  Leg,  Ob$,,  188. 

63.  The  provision  of  seotion  888  of  the  Code 
is  broader  than  that  of  the  Revised  Statutes, 
and  authorizes  the  conrt,  in  any  case,  where 
either  party  has  in  his  possession  or  power 
papers,  books,  or  docaments,  containiog  evi- 
dence bearing  upon  the  merits  of  the  action, 
whether  as  evidence  in  behalf  of  the  other  or 
against  him,  to  compel  such  party  to  exhibit 
snch  bool^  papers,  and  docnments  to  the  ad- 
verse party,  when,  in  the  exercise  of  its  dis- 
cretion, it  shonld  deem  such  discovery  proper. 
Suprms  Ct.^  Sp.  T.,  1849,  Powers  v,  Elmen- 
dorf;  4  Hovi.  Pr,,  60;  8.  C,  2  Ood&B,,  44. 

€4.  Section  888  of  the  Code  regulates  the 
power  of  the  conrt  in  relation  to  the  three 
cases  contained  in  the  three  first  clauses  of 
the  rule  of  1847,  viz.,  cases  of  the  call  for  and 
inspection  of  documents  already  known  in  the 
cause.  K  Y,  Superior  Ot,^  Sp,  T.,  1864,  Terry 
V.  Rubel,  12  IT.  F.  Leg,  Obs.,  188. 

65.  Roles.  The  adoption  of  the  8th,  9th, 
10th,  and  11th  rules  of  court  do  not  confine 
the  discovery  of  documentary  evidence  to  the 
two  oases  mentioned  in  the  8th  rule ;  but  pro- 
ceedings instituted  under  section  888  of  the 
Code  must  be  governed  by  its  provisions, 
uncontrolled  and  unafiected  by  the  rules. 
Supreme  Ot^  Ghambere,  1849,  Exchange  Bank 
«.  Monteath,  4  Haw.  Pr.,  280;  and  see,  to 
rimilar  effect,  Higgins  «.  Bishop^  12  K  T, 
Leg,  Obe.,  127. 

66L  An  administrator  may  have  an  order 
of  discovery  of  books  and  papers  of  defend- 
ant, in  an  action  to  recover  money  due  to  the 
estate  of  his  intestate,  notwithstanding  that 
he  complains  upon  a  promise  of  payment 
made  to  himself  as  administrator.  Supreme 
at,,  1866,  Mathis  «.  Yanderbilt,  2  AlbotW 
Pr.,  887. 

67.  That  discovery  of  the  papers  of  a  dece- 
dent, in  an  action  brought  by  his  personal 
representative,  should  be  granted  with  great 
caution.  Jaokling  «.  Edmonds,  8  E,  i.  Smithy 
689. 

6a  Aimtgnmftnt— Order  of  ooart  A  de- 
fendant is  entitled  to  an  inspection  and  copy 
of  an  assignment  of  the  plaintiff^s  bond,  made 
under  an  order  of  court,  and  also  a  copy  of 
the  order,  notwithstanding  it  is  matter  of 
record.  Supreme  Ot,  Sp.  Z,  1862,  Lovell  v. 
Clarke,  7  Haw,  Pr,,  168. 

69.  Defenoe.     An   order   for   discovery. 


asked  merely  to  enable  defendant  to 
will  be  denied  where  it  is  made  manifest  that 
the  defendant  can  have  no  defence,  which  he 
cannot,  without  the  papers,  &c.,  sought  for, 
set  up  in  due  legal  form  to  raise  the  proper 
issues.  K  T.  Superior  Ot,^  1868,  Mora  v. 
McCredy,  2  Beew.,  669. 

70.  Though  discovery  may  be  ordered,  to 
assist  a  defendant  to  facts  without  which  he 
cannot  frame  an  answer  with  safety  to  his 
rights,  it  is  not  intended  to  protect  him  from 
answering  untruthfully,  or  to  inform  him  how 
fiilly  he  may  have  ftirnished  the  plaintiff  with 
the  means  of  disproving  the  answer  which  he 
may  propose  to  interpose.  And  where  it  is 
only  sought  to  enable  the  defendant  to  answer, 
if  the  papers  sought  cannot  furnish  the  mate- 
rials for  the  answer,  though  their  examination 
might  be  a  useful  precaution,  the  discovery 
should  be  denied.    Ih, 

71.  At  what  time,  /t  ssmu,  that  discovery 
cannot  be  ordered  until  a  complaint  is  served, 
or  without  an  affidavit  showing  the  nature 
of  the  relief  sought  and  the  necessity  for  it. 
Keeler  v.  Dusenbury,  1  Duer^  660;  S.  C,  11 
K  T,  Leg,  Obt,,  287. 

7X  Under  the  provisions  of  the  Code,  an 
order  of  discovery  may  be  had,  thou^  issue 
has  not  been  joined.  Supreme  Ot,^  Sp.  T,^ 
1860,  Miller  v,  Mather,  6  Hev).  Pr.y  160. 

73.  Petition  neoeaaary.  An  application 
for  a  discovery  of  books,  &c.,  must  be  made 
by  petition.  [8  How.  Pr.,  808,  868 ;  2  Rev. 
Stat,  199,  §  28 ;  Code,  $  471.]  Supreme  (X^ 
Ohamberiy  1861,  Dole  v.  Fellows,  6  Eow.  iV., 
461.  To  the  contrary,  see  Exchange  Bank  «. 
Monteath,  4  Id.,  280. 

74.  RequifliteB  of  appUoation.  The  peti- 
tion for  a  discovery  should  set  forth  specifi- 
cally the  papers  and  documents  required,  and 
be  verified  by  affidavit,  stating  that  the  books 
and  papers,  whereof  discovery  is  sought,  are 
not  in  the  possession,  nor  under  the  control, 
of  the  party  applying  therefor,  and  that  he  is 
advised  by  his  counsel,  and  veril^believea, 
that  such  discovery  is  necessary  to  enable 
him  to  plead  or  prepare  for  the  trial.  i\^  F. 
Chm.  PZ.,  1864,  Jackling  v.  Edmonds,  8  J?.  2>. 
Smith,  689. 

75.  The  order  is  in  the  disoretaon  of  the 
court,  and  should  not  be  granted  where  tho 
document  would  mislead,  unless  explained. 
Supreme  Ot.,  Sp.  T.,  1866,  Van  Zandt  o. 
Cobb,  12  How,  Pr.,  644. 
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76.  A  party  seekiog  a  discovery  of  booka, 
papers,  &o.,  has  two  concarrent  remedies : — 
that  aoder  the  Rerised  Statutes,  and  that  un- 
der the  Oode;  bat  in  proceeding  in  either 
way,  he  should  satisfy  the  offi'cer  that  the 
books,  &c.y  which  he  seeks  to  prodace,  con- 
tain evidence  relating  to  the  merits  of  the 
•  suit  Supreme  (7^.,  1865,  Davis  v.  Danham, 
18JKw.iV.,426. 

T7.  An  order  for  discovery  of  defendant's 
blB-books,  ledgers,  day  and  cash  books  for  the 
years  1845  to  1854,  npon  a  petition  which 
merely  stated  that  the  action  was  on  a  prom- 
issory note  made  by  the  defendants,  dated  Oc- 
tober 27, 1854,  and  the  defence  a  general  de- 
ma),  and  that  the  books,  &c.,  were  nnder  the 
defendant's  control,  and  a  dlscov.ery  of  them 
was  material  to  enable  him  to  sostain  his  action, 
as  he  was  advised  by  counsel  and  believed, — 
is  improper.    lb, 

78L  Upon*  an  application  fbr  the  discc^ery 
of  books,  dtc.,  if  the  object  of  the  discovery  is 
plainly  attainable  by  competent  and  available 
testimony,  other  than  that  of  the  party,  their 
production  should  not  be  ordered  without 
special  clrenmstances.  If  it  is  attainable  by 
an  examination  of  the  party  as  a  witness,  it 
sbonld  also  be  refused,  except  upon  some  special 
ground.  p2  K  Y.  Leg.  Obs.,  182;  8  How. 
Pf^821.]  Supreme  Ot,^ChambenjlB6%  Oom- 
mercial  Bank  of  Albany  «.  Dunham,  18  Mm. 
iV.,  541. 

Tdi  A  petttUtti  for  discovery  is  insufficient, 
ofiless  it  shows  that  the  applicant  has  not  in 
his  possession  the  same  information;  or  if  he 
has,  that  he  has  not  the  means  of  establishing, 
by  other  available  proof,  the  contents  of  such 
books  or  papers.  Where  it  does  not  appear 
that  the  plaintiff  is  ignorant  of  any  particular 
necessary  to  enable  hhn  to  prepare  for  trial, 
or  in  the  books  or  papers  sought  to  be  pro- 
duced, nor  that  books  and  accounts  in  his 
own  possession  do  not  contain  every  item  of 
the  aooounts,  nor  that  the  books  and  accounts, 
so  far  as  they  relate  to  the  claim,  are  not 
within  his  own  possession  or  control,  and  it  is 
not  stated  that  the  applicant  has  any  need  of 
the  books  to  establish  the  particulars  of  the 
accounts,  nor  that  he  cannot  prove,  without 
the  production  sought,  every  fact  material  to 
hiB  case, — the  application  should  be  denied. 
iT.  F.  Superior  Ct,,  Bp,  T.,  1868,  McAllister 
•,  Pond,  15  ffow,  Pr.,  299. 

80.  A  mere  statement  that,  in  the  opinion 
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of  counsel,  the  discovery  sought  is  necessary, 
will  not  saffice.  Such  a  statement  is  requisite, 
but  it  is  cumulative— it  is  in  addition  to  a 
statement  of  the  facts  and  circumstances  upon 
which  the  discovery  is  claimed.    lb, 

81.  It  seemSy  that  the  fact  that  the  books, 
&c.,  of  which  discovery  is  sought,  have  been 
fireely  offered  to  the  applicant  for  examination, 
and  he  has  omitted  to  avail  himsfelf  of  the  op- 
portunity, is  ground  for  refiiBing  to  grant  an 
order  for  their  discovery.    lb.     , 

82.  It  is  not  sufficient  for  the  moving  party 
to  say  that  he  thinks  a  discovery  is  neoessary. 
He  must  show  how  and  why.  Supreme  £%., 
Sp.  T,,  1858,  Wilkie  «.  Moore,  17  Bo^,  Pr., 
480. 

88.  The  petition  or  affidavit  of  the  nwv- 
ing  party,  whether  undei'  the  Oode  or  undifr 
the  Revised  Statutes,  tnust  state  definitely 
what  tt  is  that  he  seeiks  to  discover,  so  that 
the  court  may  see  that  it  is  material  to  the 
csBe.  Supreme  (H.,  Chambers,  1898,  People  %, 
Rector,  dto.,  of  trinity  Ohurch,  6  Abbo^'^  !¥., 
177. 

M.  It  eeeme^  that  eortriee^  of  irhieh  a  dis- 
covery is  sought,  must  be  described  with  suf- 
ficient certainty  to  ehsMt  the  adverse  party 
to  ascertain  whether  mttb  ^sl  in  his  pos- 
sessdon.    lb. 

08.  When  the  people  ^f  the  fitttte  sfe  the 
parties  making  such  applleation,  the  necessary 
ftcts  ttuef  be  stated-^not  oa  the  information 
of  the  petitioners,  but  the  person  from  whom 
such  information  is  derived  should  hknself 
make  the  aflldavlt  or  petitldn,  and  state  the 
fiMts  poeilivety,  or  the  nature  of  the  informa- 
tion he  has  of  thett.    lb. 

86.  A  petition  will  not  be  gfanted  when  it 
prays  for  «  discovery  generafiy  ef  all  the 
books,  papers,  and  oorrespoadencto  of  the  ad- 
verse party,  containing  entries  during  a  pe- 
riod of  several  years,  relating  to  purchases  of 
a  specified  commodity.  A  petition  must  show 
that  entries  affecting  or  throwing  some  light 
on  the  matters  in  controversy  exist,  or  enough 
to  call  upon  the  adverse  party  to  answer 
whether  they  do  or  not, — that  they  are  ma- 
terial; and  state  enough,  if  not  denied,  so 
so  that  the  court  can  see  they  are  material, 
in  addition  to  stating  the  other  matters  pre- 
scribed by  the  rules  regulating  such  applica- 
tions. K  Y.  Superior  Ot.,  Sp.  71, 1857,  Oas- 
sard  V.  Hinman,  6  Duer^  695. 

87.  It  is  not  necessary  that  the  facts  should 
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be  made  to  appear  by  the  oath  of  the  party, 
They  may  be  shown  by  the  oath  of  any  other 
person.  Nor  is  it  necessary  for  the  party  to 
swear  that  the  books,  &c.,  are  not  in  his  pos- 
session or  under  his  control.  It  is  enough  for 
him  to  show  that  they  are  in  possession  of  the 
adverse  party.  Supreme  Ct,^  Ghamben,  1849, 
Exchange  Bank  v,  Monteath,  4:ffaw,  Pr.,  280. 

88.  Denial  of  poMession.  If,  in  answer  to 
the  order  for  a  discovery  of  entries  or  papers, 
whether  under  the  Revised  Statutes  or  the 
C)ode,  the  party  denies  fully  and  explicitly,  on 
oath,  that  there  are  any  such  entries  or  papers 
onder  his  control,  that  is  the  end  of  it.  If  the 
answer,  or  the  sworn  copies  furnished,  indi- 
cate that  the  discovery  may  not  be  complete, 
the  applicant  may  have  an  order  that  the 
other  party  show  cause  why  he  should  not 
make  further  discovery  in  other  particulars; 
but  he  must  rely  upon  the  party's  oath,  and 
cannot  have  an  inquisitorial  examination,  by 
a  referee  or  otherwise,  of  his  books  and  pa- 
pers. N,  Y.  Svupenior  Ct,^  1868,  Hoyt «.  Ameri- 
can Exchange  Bank,  1  J)uer^  662. 

The  proper  practice  in  these  proceedings, 
stated.    lb. 

89.  An  application  to  produce  books,  &c., 
under  the  Oode,  cannot  be  allowed,  where  the 
opposing  affidavit  is  positive  that  the  books 
contain  no  item  which  is  not  in  an  account 
rendered,  and  the  account  no  item  not  in  the 
books.  ir.T.8uperi&rOt^8p.T^lS&4t,Eig' 
gins  0.  Bishop,  12  ilT.  F.  Leg.  Ols.^  127. 

90.  Where,  upon  a  motion  to  vacate  an 
order  for  discovery  made  under  the  Revised 
Statutes,  the  party  denies  positively,  under 
oath,  the  poasession  or  control  of  the  books, 
&c.y  ordered  to  be  produced,  the  order  must 
be  vacated.  8uprmn$Ot,3p.T.,lB6^,Ahojke 
0.  Woloott,  4^Ahbotti  Ft.^  41 ;  1867,  Bradatreet 
«.  BaUey,  Id,,  288. 


DXSCOVBRT  (BiU  d). 

rrhto  Attlde  tndndM  onljSQdi  of  Um  daeWoM  on  tho 
BUDject  as  relate  to  the  oases  in  whleh  tiOM,  now  obeolete, 
remedy  was  altowed,  aod  to  tbe  form  of  the  pfooeeding;  ro- 
serving  for  other  titles  all  matters  whioh  relate  to  Pabsus  ; 
Plbadixo;  PBAonoa;  or  the  righti  whioh  might  be  In* 
TolvedlAsaohhUla.] 

1.  Reqoiaitea.  A  bill  of  discovery  must 
state  the  matter  in  relation  to  whioh  a  dis- 
covery is  sought,  the  interest  of  the  party, 
with  the  right  to  require  the  discovery.     Ot, 


of  Erron^    1819,   Mclntyre  «.  Mancins,   16 
John^,,  692. 

2.  NeoeMity.  If  a  bill  seeks  discovery  in 
ud  of  the  jurisdiction  of  a  court  of  law,  it 
ought  to  appear  that  such  aid  is  required.  If 
the  court  of  law  can  compel  the  evidence, 
chancery  will  not  interfere.  Chancery^  1816, 
Gelston  «.  Hoyt,  1  Johm,  Oh,,  648, 

3.  In  a  mere  bill  of  discovery,  it  is  not 
necessary  for  the  complainant  to  show  that 
he  cannot  otherwise  establish  his  defence  at 
law.  Chancery,  1847,  Vance  v.  Andrewa,  3 
Barb,  Oh.,  870 ;  A.  F.  Ohan.  Ot,,  1848,  At- 
lantic Ins.  Go.  V,  Lunar,  1  Saridf,  Oh,,  91. 

4.  A  bill  of  discovery  may  be  sustained,  to 
obviate  the  necessity  of  executing  a  commis- 
sion to  obtain  testimony  abroad,  the  expense 
of  which  would  exceed  the  costs  of  a  bill. 
Ohancery,  1847,  Yance  «.  Andrews,  2  Barb. 
Oh,,  870. 

5.  A  defendant  sued  at  law  is  not  entitled 
to  maintain  a  ball  for  a  discovery  of  the  facts 
upon  which  the  plaintiff  relies  to  support  his 
action.  Ot,  of  Err<yr$,  1800,  Newkirk  «.  Wil- 
lett,  2  Johns.  Oas„  418 ;  S.  0.,  2  OaL  Oat^ 
296;  Ohancery,  1842,  Lane  v.  Stebbina,  9 
Paige,  622;  1847,  Deas  v.  Harvie,  2  Barb. 
Oh.,  448;  Supreme  Ot.,  Sip.  T.,  1847,  Nienry 
V.  O^Hara,  1  Barb.,  484. 

6.  The  defendant  at  law  is  entitled  to  a  dis- 
covery of  matter  to  enable  him  to  attack  and 
rebut  the  plaintiff's  case.  Thus,  where  an 
underwriter  is  sued,  he  has  a  right  to  a  dis- 
covery of  matters  connected  with  the  ship- 
ment, and  touching  the  plaintiff's  interest,  in 
a  suspicious  case.  A.  F.  Ohan.  Ot.,  1848,  At- 
lantic Ins.  Oo.  9.  Lunar,  1  SoMif.  Oh,,  91. 

7.  Foreign  suit.  Discovery  lies  to  aid  the 
prosecution  or  defence  of  a  civil  suit  in  a  for- 
eign tribunal    [Ooop.  PL,  191 ;  Mitf.  PL,  160 ; 

1  Madd.  Oh.,  196.]     Ohancery,  1828,  Mitchell 
V.  Smith,  1  Paige,  287 ;  1847,  Burgess  e.  Smith, 

2  Bar^.  Oh^  276 ;  V.  Ohan.  Ot.,  1841,  Dykers 
^.Wilder,  8^10.,  496. 

8.  Diaooveiy  at  law.  Where  the  neces- 
sary discovery  may  be  had  by  an  order  in  the 
court  at  law,  a  court  of  equity  will  not  enter- 
tain a  bill ;  though  it  would  be  otherwise,  if  a 
discovery  by  the  party  were  also  required* 
V.  Ohan.  Ot,  1886,  Fitzhugh  e.  Everingham, 
2  Edw.,  606. 

9.  UseleaB  diaoovery.  As  the  answer  of 
one  co-defendant  cannot  be  used  as  evidence 
agaihst  another,  a  discovery  for  such  purpose 
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irill  not  be  granted.     F.  Ohan,  Ot,^  1841, 
l^jVen  e.  Wilder,  8  Edw,,  496. 

10.  8o^  dUo^  of  the  answer  of  one  who  is 
not  a  party  to  the  record  at  law.  Ghaneery, 
1847,  Bargees  v.  Smith,  2  Barb.  Ch.^  276. 

11.  Imiiiaterial  fact.  A  discovery  of  a 
£ut  not  material  to  the  coinplainant^s  case, 
<annot  be  called  for.  Okomeery^  1887,  Xny- 
pen  V.  Reformed  Dnteh  Ohnrcb,  6  Paige^  670. 

12.  The  dbiocfvmj  of  a  mere  tnanlated 
hct,  in  aid  of  a  defence  at  law,  cannot  be 
called  for.  The  nature  and  substance  of  the 
defence  must  be  stated,  and  the  benefit  of  a 
foil  answer  allowed.  Ohaneery^  1846,  Jewett 
«.  Belden,  11  Paige,  618 ;  1846,  Williams  «. 
Harden,  1  Barb.  Oh.,  298. 

13l  TltiA.  A  bono'flds  purchaser,  in  pos- 
aeasion,  is  entitled  to  a  discovery  of  the 
iroonds  on  which  bis  title  is  impeached,  by 
CDS  who  had  revived  a  judgment  against  his 
paotor,  which  he  claimed  had  been  paid,  and 
who  has  caused  the  land  to  be  advertised  for 
sale  on  the  execution.  [1  Yes.,  248 ;  1  Cox, 
108.]  Chancery,  1818,  Eimberly  9.  Sells,  8 
Mim.  OK,  467. 

14;  On  a  bill  to  discover  the  defendant's 
title,  the  complainant  must  show,  prima  faeie, 
a  perfect  title  in  himself.  Ohaneery,  1887, 
Van  Eleeck  v.  Beformed  Dutoh  Ohurch,  6 
P^€,  600;  affirmed,  S.  0.,  20  W&nd.,  467. 

15w  Set-oA  A  bill  of  discovery  may  be 
bad  to  resist  a  set-off  claimed  by  defendants  at 
law,  as  well  as  to  resist  a  suit.  Ohaneery, 
1842,  Lane  v.  Stebbins,  9  Pcnge,  622. 

16k  Anticipated  pesjuy.  A  discovery  can- 
not be  had  to  prove  the  non-existence  of  facts 
which  would  be  necessary  to  the  pUiintiff*s 
tiiit,  for  this  would  be  merely  to  guarid  against 
anticipated  perjury.  Chancery,  1881,  Leggett 
9.  Poetley,  2  Paige,  699. 

17.  imitation  of  damages.  That,  in  gen- 
eral, a  bill  of  discovery  and  an  injunction, 
merely  to  procure  admissions,  in  mitigation  of 
damages  in  an  action  of  trespass  at  law,  is  not 
SDstainable.  Gelston  e.  Hoyt,  1  Johns.  Oh., 
648. 

ISw  luipoaoMng  Judgment  One  who  has 
recovered  judgment  is  not  bound  to  answer 
ioquiriea  in  a  bill  filed  by  a  subsequent  pur- 
chaser, which  go  to  impeach  the  consideration 
or  validity  of  the  judgment,  where  there  is  no 
fraud.  Chancery,  1822,  French  e.  Shotwell, 
^Jckm.  OK,  286. 

29.  FoarMtara    A  defendant  is  not  obliged 


to  answer  so  as  to  subject  himself  to  any  thing 
in  the  nature  of  a  penalty  or  forfeiture.  Liv- 
ingston V.  Tompkins,  ^Johne.  Oh.,  416;  1816, 
Bogers  e.  Bathbun,  1  Id.,  867;  1884,  Lansing 
9.  Pine,  4  Paige,  689 ;  1844,  Cole  «.  Savage,  10 
Id.,  688 ;  1847,  Taylor  e.  Bmen,  2  Barb.  Ch., 
801. 

The  same  rule  applied  to  an  action  of  slan- 
der.   Bailey  e.  Dean,  6  Barb.,  297. 

20.  The  loss  or  forfeiture  must  be  of  some- 
thing distinct  from,  or  collateral  to,  that  which 
is  sued  for ;  or  the  discovery  must  be  such  as 
would  subject  him  to  a  penalty  or  indictment. 
[Hare  on  IHsc.,  pt  8,  ch.  1.]  Conant  e.  Dela- 
field,  8  Edut.,  201 ;  and  see  Sharp  e.  Sharp,  8 
Johne.  Oh.,  407. 

21.  Usmy.  On  a  bill  for  discovery  of 
usury,  an  iigunction  to  stay  proceedings  at 
law  will  not  be  granted,  unless  the  bill  offers 
the  money  actually  advanced,  with  legal  in- 
terest. Chancery,  1816,  Bogers  e.  Bathbun, 
1  Johns.  Oh.,  867;  Tupper  v.  Powell, /<!.,  489. 

22.  Under  1  Bev.  Stat.,  772,  §  8,  the  bor- 
rower who  seeks  discovery  of  usury  in  the 
contract,  must  pay,  or  offer  to  pay,  the  amount 
equitably  dae,  less  the  lawful  interest;  but,  if 
he  asks  for  relief  only,  and  waives  discovery, 
he  need  not  pay,  nor  offer  to  pay,  either  prin- 
cipal or  interest.  Chancery,  1882,  Livingston 
e.  Harris,  8  Paige,  628;  affirmed,  S.  0.,  11 
Wend.,  829 ;  1844,  Oole  v.  Savage,  10  Id., 
688. 

23.  Rant  Oomplainant  had  purchased  the 
reversion  and  received  rent  for  forty  years  ;— 
Seld,  that  he  was  not  entitled  to  a  discovery 
of  the  terms  of  the  lease.  Chancery,  1884, 
Lansing  e.  Pine,  4  Paige,  689. 

24.  Blander.  That  a  discovery  cannot  be 
compelled  of  facts  to  support  an  action  of 
shinder.    Bailey  v.  Dean,  6  Barb.,  297. 

25.  New  promise.  One  who  is  defendant 
in  a  suit  at  law,  is  not  to  be  compelled  to  make 
discovery  of  a  new  promise,  which  will  avoid 
his  plea  of  the  stetnto  of  limitations.  Chan- 
cery, 1816,  Lansing  v.  Starr^  2  Johns.  Oh.,  160. 

26.  Grime.  Defendant  cannot  be  compelled 
to  answer  a  charge  in  the  complainant^s  bill 
which,  if  true,  would  subject  him  to  an  indict- 
ment or  criminal  prosecution,— «.  g.,  a  combi- 
nation to  move  fraudulent  suits.  Chancery, 
1881,  Leggett  e.  Postley,  2  Paige,  699.  Com- 
pare Mclntyre  e.  Mancius,  16  Johns.,  692 ;  8. 
P.,  1842,  March  o.  Davison,  9  Paige,  680 ; 
1847,  Taylor  o.  Bmen,  2  Barb.  Oh.,  801. 
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27.  ZVatuL  The  act  of  1888 — providing 
that  defendant  sliall  be  compelled  to  answer  a 
bill  whereby  be  is  "  charged  with  any  fraud 
whatever  affecting  tKe  right  or  property  of 
others" — applies  to  a  charge  of  obtaining 
goods  by  false  pretenses.  F.  Chan.  Ct.^  1840, 
Siffkin  «.  Manning,  4  Edw.,  87. 

2a  The  act  of  January,  1888  (2  i2M.  Stmt., 
3  ed.,  286,  §  67), — providing  that  a  defendant 
shall  be  compelled  to  answer  any  bill  whereby 
he  "  shall  be  charged  with  any  fraud  whatever 
affecting  the  right  or  property  of  others," — 
was  intended  to  embrace  only  that  dass  of 
frauds  which  were  not  punishable  at  common 
law,  but  were  made  so  by  our  statutes;  and 
so  to  retain  to  the  injured  parties  their  rights 
to  a  discovery,  which  would  else  be  taken 
away.  It  does  not  extend  to  charges  of  £bIo- 
niovs  forgery.  Chaneeryy  1848,  Union  Bank 
V.  Barker,  8  £arh.  Ch^  85& 

29.  The  bill  charged  that  the  defendants 
each  made  fidse  representations  as  to  the  sol- 
vency of  one  of  them,  upon  the  faith  of  which 
oompkinant  gave  him  credit,  but  it  did  not  as- 
sert any  concert  of  action  between  the  defend- 
ants. HM^  that  there  was  no  felony  charged, 
and  that  the  defendants  must  answer.  F.  Ghan. 
m.y  184ds  Attwood  V.  Ooe,  4  Scrndf.  OK,  412. 

ao.  Disoovery  may  be  allowed  as  to  matters 
not  affirmatively  shown  to  be  necessarily  con- 
nected with  other  charges  which  wonld  sub- 
ject defendant  to  a  prosecution.  A.  F.  (TAon^ 
Gt,,  1848,  Atlantic  Ins.  Oo.  «.  Lunar,  1  Sof^^. 
Oh.,  91. 

31.  'Witaow  inqvoperly  made  paxty.  A 
bill  may  be  sustained  to  procure  the  testinoMMiy 
of  a  party  to  the  suit  at  law,  who  waa  m^^/Hib  a 
party  for  the  improper  purpose  of  depr^viog 
the  complainant  of  his  testimony.  Ot.  ofEr- 
ran,  1819,  Mdntyre  o.  Mancius,  16  Johnt., 
592 ;  reversing  8.  0.,  8  Johm.  Oh,,  46 ;  and 
see  Brockway  v.  Oopp,  8  Paige,  589 ;  Ck>nant 
V.  Delafield,  8  Edu>.,  201. 

3Z  Bfiere  wltneaA.  A  bill  of  discovery 
does  not  lie  against  a  mere  witness.  Ohat^ 
eery,  1844,  Post  «.  Boardman,  10  Paige,  580; 
and  see  Norton  «.  Woods,  5  Id.,  249. 

33.  An  oiffloer  of  a  corporation  (who  is  not 
made  a  party)  cannot  be  required  to  make  oath 
to  the  corporate  answer.  Obancery,  1815, 
Brumly  9.  Westchester  Manuf.  Co.,  1  Jokne. 
Oh.,  865. 

34.  If  an  officer  of  a  corporation  is  made  a 
party  for  discovery,  he  is  entitled  to  put  in  a 


f^U  answer.     Ohaneery,  1887,  Mdntyre  t. 
Union  College,  6  Paige,  289. 

35.  If  made  a  party  for  the  purpose  of  dis- 
covery, he  may  answer  separately,  and  no 
decree  for  relief  can  be  founded  on  his  an- 
swer. Ohaiicery,  1828,  Vermilyea  «.  Fulton 
Bank,  1  Paige,  87. 

36b  Where  an  association  is  improperly 
made  a  party,  its  officers,  who  are  made  par- 
ties merely  for  discovery  against  it,  cannot  be 
compelled  to  answer,  if  they  have  no  personal 
interest,  and  are  not  charged  with  frmnd  or 
misconduct.  [5  Mad.,  19.]  Chanurpy  1843, 
Ellsworth  e.  Ourtia,  10  Padge^  105. 

37.  Faotor.  Neither  a  factor  nor  his  as- 
signees can  maintain  a  bill  against  the  prinoir 
pal  merely  for  discovery  in  aid  of  a  snit  at  law, 
nor  for  discovery  and  relief,  if  the  relief  de- 
pends solely  on  the  right  to  the  discovery. 
The  facta  must  be  deemed  to  be  alreadj  is 
their  knowledge.  IT.  Y.  Supmor  Ot^  1850,. 
Wilson  e.  Mallett,  4  aaaa^^W^ 

3a  Annwen  The  ruU  that  a  defendant 
who  submita  to  answer  most  answer  fully,  is 
subject  to  exceptions,— e.  g.,  where  he  olgeota 
to  a  discovery,  because  plaintiff  has  no  title. 
Oh4meerih  1819,  Phillips  «.  Prevoet,  4  JoIm. 
Oh.,  205;  and  see  Methodiat  Episo.  Oh.  «. 
Jaques,  1  Id.,  65. 

39.  On  a  bill  of  discovery  in  aid  of  an.  txo« 
cution  at  law,  the  creditor  ia  entitled  to  a  fall 
discovery  of  all  trusts  for  the  defendant^a  ben- 
efit; of  all  his  real  property  within  reach  of 
execution  at  law;  and  of  all  hie  pn^rty  at 
the  time  of  bill  filed,,  or  of  answering,  whether 
it  be  in  the  State  or  elsewhere.  Ohajkcery^ 
1882,  Le  Boy  v.  Bogets,  8  Paige,  284.  ' 

40.  'WaMng  oath.  Where  defendanta  mm 
not  jointly  interested,  the  complainant  may 
waive  an  answer  on  oath  as  to  one  and  aotas 
to  the  other.  Ohancerg,  1886,  Balkley  •.  Van 
Wyck,  5  Paige,  586 ;  1846,  Morse  •.  Hovey, 
1  Barb.  Oh.,  404;  affirming  &  0.,  1  Stuuf/. 
Oh.,  187. 

41.  Account.  Under  a  bill  calling  for  a 
discovery  of  what  sums  defendants  had  rfr> 
ceived  from  the  estate,  and  what  sums  they 
had  expended,  at  what  time,  to  whom,  and  for 
what  purpose  particularly ;  a  sdiedule,  setting 
forth  each  item  of  debit  and  credit,  ia  proper; 
but  a  schedule  composed  of  copies  of  reoaipta 
and  vouchers  ia  impertinent.  F.  Ohan.  OLy 
1882,  Scudder  e.  Bogert,  1  Mw.,  872. 

42.  ThainJiuiGtioanponabiliofdiaoovnry, 
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in  aid  of  a  defence  at  law,  will  be  dissolTed, 
of  oonrae,  on  a  fiiU  answer.  Chanoefyy  1881, 
King  «.  Clark,  8  PtUgey  76. 

And  tliis  is  so  even  where  ehancery,  haying 
obtained  jnrisdietion,  might  proceed  to  make 
a  final  decree.  1648,  Crane  9.  Bunnell,  10 
/i.,  888. 

4a  RotaJnixig  jnriadiotion.  The  Conrt  of 
Chanoerj,  baring  acquired  cognisance  of  a  snit, 
for  the  purpose  of  dboovery  or  injunction, 
will,  in  most  cases  of  account,  wherever  it  is 
in  fUl  posseesioD  of  the  merits,  and  has  suffi- 
cient materials  before  it,  retain  the  snit,  and 
do  cwnplete  Jnstiee  between  the  parties.  [8 
Atk.,  268;  Oas.  in  Ch.,  40;  Fonb.  Sq.,  12.] 
Ot.  ^Brran^  1800,  Armstrong  e.  Qilchrist,  2 
J&hm,  Com,,  484;  8.  P.,  1812,  Rathbone  e. 
Warren,  10  Johns.^  68T;  and  see  Livingston  «. 
Livingston,  4  Johlht,  Oh.^  287. 

44.  Where  the  Court  of  Chancery  has  ob- 
tdned  jurisdiction,  for  discovery,  it  may  retain 
it  and  give  relief  in  the  cause,  although  a  de- 
toee  at  krw  has  been  obtained.  Ck^nemrp^ 
1889,  Mmer  e.  McCan,  7  Pai^  451. 

45.  Abolished.  Action  for  dlsoovery  in  aid 
ef  another  aolion,^-abolished.  Cbdt  cf  iVo., 
1880. 

As  to  the  general  principles  of  ZSqnItable 
Juziadiotiaiv  see  Equity. 

As  to  Parties  and  Fleadizig,  see  those  titles. 

As  to  discovery  in  a  creditor's  suit  against 
StookholdezB  of  a  corporation,  see  Cobposa- 

TIOV. 
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1.  Oode.  A  motion  to  dismiss  the  com- 
plaint, for  delay  to  bring  the  cause  to  trial, 
bsfaig  in  effect  the  sume  as  a  motion  f6r  Judg- 
ment as  in  ease  of  nonsuit  under  the  fanner 
practice,  may  be  granted  under  the  Code.  JV. 
F.  aupirior  Ct.^  Sp,  T.,  1852,  Bishop  e.  Mor- 
gan, 1  Oade  jS.,  If.  S.^  840;  and  see  (Ms  of 
Pro.,  I  274;  and  J^U  27  of  1858. 

2.  Ill  an  aotdkm  agaixist  ssvsral  defend- 
anti^  one  of  them,  D.,  answered  and  served 
notice  of  trial,  before  the  summons  had  been 
served  upon  another,  W.  The  latter  was 
afterwards  served;  but  before  the  time  of 
answering  had  expired,  or  an  answer  had  been 
served  by  W.,  the  issue  between  the  plaintiffs 
and  D.  was  reached  upon  the  calendar ;  and, 


no  one  appearing  for  pUuntilfe,  D.  obtained  an 
order  dismissing  the  complaint. 

Seld,  on  motion  to  set  aside  this  order,  that 
the  notice  of  trial  by  the  defendant  D.  was 
premature,  and  the  order  dismissing  the  com- 
plaint as  to  him  was  irregular.  The  cause 
was  not  ready  for  trial.  An  action  cannot 
regularly  be  brought  to  trial  until  it  is  in  snoh 
a  situation  that  a  final  judgment  can  be  ren- 
dered between  all  the  parties.  Nor  where  an 
action  is  at  issue  as  against  all  of  several  de- 
fendants, may  any  one  of  them  give  notice  of 
trial,  and  upon  i^lure  of  the  plaintiff  to  ap- 
pear, take  a  Judgment  against  him  by  defkult 
Supretne  Ot.,  8p.  T,,  1864,  Ward  e.  Dewey,  12 
Eow.  Pr.,  188. 

3.  Defendant's  notice.  When  a  plaintiff 
has  neglected  to  notice  a  case  for  trial,  if  the 
defendant  has  himself  noticed  the  case  and 
placed  it  upon  the  calendar,  and  put  the  plain- 
liff  to  the  expense  of  attending  the  circuit  with 
his  witnesses,  he  cannot  take  a  dismissal  of 
the  complaint,  on  motion  at  a  special  term. 
He  may  have  neglected  to  move  at  the  circuit 
because  the  plaintiff  was  ready  for  trial.  3Ur 
preme  Ot,  ^.  71, 1851,  McCarthy  e.  Hancock, 
6  How.  Pr.,  28. 

4.  Cause  must  be  on  calendar.  It  is  ir- 
regular to  take  an  order  for  the  dismissal  of  a 
complaint,  unless  the  cause  has  been  placed 
upon  the  calendar,  in  pursuance  of  the  notice. 
{Code,  §§  256, 268).  du/preme  Ct,  8p.  7.,  1852, 
Browning  e.  Paige,  7  How.  Pr.,  487. 

5.  When  a  verdict  Is  set  aside  and  a  new 
trial  granted  on  motion  of  the  defendant,  a 
copy  of  the  rule  must  be  served  on  the  plain- 
tiff's attorney,  before  the  defendant  can,  move 
for  dismissal  of  the  complaint.  [9  Johns.,  265.] 
Supreme  Ct,  Sp.  7*.,  1851,  Robb  e.  Jewell,  6 
How.  Pr.,  276. 

6.  On  wrdlct  taken  sutajeot  to  tbs  opin- 
ion of  the  court  at  general  twm,  the  court  at 
general  term  dismissed  the  complaint;  but  at 
a  subsequent  day,  on  suggestion  that  the  proof 
could  be  supplied,  they  ordered  a  new  trial. 
Kelley  e.  Upton,  12  How.  Pr.,  140. 

7.  Death  of  plalntUt  It  is  no  sufficient 
answer  to  a  motion  to  dismiss  the  complaint 
for  want  of  prosecution,  to  say  that  the  plain- 
tiff is  dead,  that  no  representative  can  be  found 
to  revive  the  action,  but  that  the  attorney 
hopes  to  find  a  representative.  Suprmns  (7t., 
S^.  T.,  1851,  Crawford  e.  Whitehead,  1  (Me 
R,  N.  A,  846. 
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8.  The  plaintiffs  ne^^eot  to  aerva  a  copy- 
complaint  within  20  days  after  the  defendant 
demands  it  nnder  §  180,  is  an  unreasonable 
neglect  to  proceed  in  the  canse,  and  the  de- 
fendant's remedy  is  by  motion  to  dismiss  the 
complaint,  though  in  point  of  fact  no  com- 
plaint may  have  been  made.  Supreme  Ct.^  dp, 
T,,  1858,  Baker  «.  Oortis,  7  Maw,  Pr.,  47a 

9.  In  an  action  to  recover  pexaonal  prq|>- 
erty,  if  the  oaose  is  at  issne,  and  plaintiff  does 
not  bring  it  to  trial,  defendant's  remedy  is  not 
to  move  for  judgment  for  a  return  by  a  dis- 
missal of  the  complaint.  His  remedy  is,  to 
proceed  at  the  circuit  Supreme  (7^.,  Sp,  T., 
1861,  Wilson  e.  Wheeler,  6  ffow.  Pr.,  49. 

10.  BUI  of  foroolosare  dismissed,  for  delay, 
in  a  peculiar  case.  Baker  e.  Martin,  8  Saw. 
Pr.,  204. 

11.  Xqjnnotion.  A  complaint  being  dis- 
missed, a  temporary  injunction  which  had 
been  granted,  ipeo  faeto^  falls  with  it  An 
appeal  does  not  restore  it;  it  can  only  be  re- 
stored by  a  judgment  of  reversal  [1  Barb. 
Oh.  Pr.,  644 ;  8  Paige,  881.]  Supreme  Oi.^  Sp. 
7.,  1861,  Hoyt  o.  Oarter,  7  Saw.  iV.,  140. 


DIBORDXaiLT  PERSONa 

1.  The  oOeaoa.  Disorderly  persons  enumer- 
ated and  defined.    1  Rm,  Stai.,  688,  §  I. 

2.  How  dealt  with.    Jd.,  §§  2-18. 

3.  On  public  hoUdays,  &o.    H.^  660,  §  8. 

4.  May  be  searched.    2  Id.,  746,  §  29. 

5.  Abandoning  wife.  The  prisoner  refused 
to  permit  his  wife  to  reside  with  him,  or  to 
support  her; — Jleld^  that  this  did  not  bring 
him  within  the  statute,  declaring  those  who 
threaten  to  run  away  and  leave  their  wives, 
Ao.y  to  be  disorderly  persons.  Supreme  Ct,^ 
1866,  People  e.  Carroll,  8  Park,  Or.,  78. 

6.  Reftising  to  live  with  one^s  wife,  or  to 
support  her,  on  the  ground  that  her  former 
husband  is  still  living,  is  not  a  ground  of  con- 
viction. Supreme  Ot.^  1848,  Bennao  e.  People, 
4  .5^&.,164;  butsee ZafMof  1861, 244, ch.  127. 

7.  THaL  The  justice  must  proceed  sum- 
marily. He  cannot  organize  a  court  of  special 
sessions  to  try  the  prisoner.  Supreme  Ot,^ 
1866,  People  «.  Carroll,  8  Park.  Or,,  78. 

8.  The  oonfeaaion  (1  Beo.  Stat.,  688)  upon 
which  the  justice  may  convict,  means  a  plea 
of  guilty,  or  its  equivfdent,  and  not  a  deduc- 


tion of  the  magistrate  from  the  priBoner*s  ex- 
amination. Supreme  Ot^y  1848,  Beimac  f .  Peo- 
ple, 4  JBarb.,  164. 

9.  Cknumltmant  The  justice  has  no  povir 
to  commit,  upon  conviction,  until  his  record  is 
made  up  and  filed ;  and  the  court  will  not 
presume,  on  certiorari,  that  this  was  dooei  if 
it  does  not  appear  by  the  return.    lb, 

10.  Reoognixance.  In  proceedings  against 
disorderly  persons,  after  the  record  of  oonvio- 
tioa  is  made  and  filed  (1  Bee,  SUU.,m,i%\ 
the  justice  has  no  power  singly  to  tab  the 
recognizance  for  good  behavior.  The  power 
then  devolves  upon  two  magistrates.  Siipnm 
Oty  1840,  People  v.  Brown,  28  Wend,,  47. 

Sa  held,  also,  where  the  oonTiction  was 
made  and.  signed,  though  not  filed.  1848, 
People  e.  Dufi^,  6  Barb,,  206. 

As  to  the  BfliBCt  of  the  reoogniaooei  see 

RBOOeHUAHOB. 

11.  A  wBxxant  issued  upon  the  oonnefoa 
of  a  disorderly  person  anmmarily,  whioh  re> 
cites  only  the  offence,  oonviotioD,  and  een- 
tenoe,  is  sufildent;  and  if  it  also  leoite  fMta 
on  whioh  the  conviction  was  founded,  thij 
cannot  be  regarded,  nor  the  prisoner  be  dis- 
charged, on  habeas  corpus,  for  their  iosafl>> 
dency,  if  it  does  not  appear  that  soch  tesoffi- 
dent  facts  were  all  that  were  proved.  I^ipnai 
Ot.,  1848,  Bennao  e.  People,  4  Barb,,  81. 

As  to  Bawdy-hooaea  and  Vagrants^  see 
those  titles. 

As  to  Trial  by  jnzy,  see  CoBsnnmoiAi 
Law. 

12.  A  hooae  which  is  a  resort  for  inunonl 
purposes  is  a  disorderly  house,  though  the 
public  peace  be  not  disturbed  by  it^  ^ 
8e».,  1828,  People  e.  Rowland,  1  F%mZ.  Ot^ 
286 ;  compare  1  Oititi  H,  Bee,,  186, 15S ;  %l^ 
68 ;  8  Id,,  184. 

13.  Offices  kept  for  sdllng  fiOse  pMMgo-tidnli 
are  diaoiderly  houaee.    Zai0e^l86O,177,dLm 
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1.  What  ia.    Disseiain  is  an  estate  gaiae^ 
by  wrong  and  injury,  and  therein  differs  fro» 
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dispossession,  which  may  be  right  or  wrong. 
[Litt.,  §  279 ;  Oo.  litt.,  8  b,  18  b,  158  b,  181  a; 
Ore.  Jac.,  685;  1  Salk.,  246,  n.  2;  1  Bnrr.] 
Supreme  Ot.^  1810,  Smith  «.  Bnrtis,  6  Johm.^ 
197. 

2.  A  mere  entry  upon  another  is  no  dis- 
seizin, unless  it  be  accompanied  i^th  ezpnl- 
eioD,  or  onster  from  the  freehold*  A  peace- 
able entry  upon  land  apparently  vacant,  fnr- 
nishes,  per  m,  no  presumption  of  wrong.  An 
entry  not  appearing  to  be  hostile,  is  to  be 
oonaidered  an  entry  nnder  the  title  of  the  trne 
owner ;  and  cannot  efifect  a  descent  cast  lb, ; 
and  to  the  same  effect,  1826,  Doe  «.  Thomp- 
son, 5  (7<M0.,  871 ;  and  see  Jackson  «.  Rogers, 
1  JohM.  Oat.,  88;  &  0.,  8  Cat.  Oat,,  8U; 
Yaridk  o.  Jackson,  2  Wend.,  166 ;  and  com- 
pare CQapp  «.  Bromagham,  9  Oow.,  580. 

a  Of  the  distlnotlon  between  disseixin  in 
fact,  and  by  election.  Yarick  e.  Jackson,  2 
WnuL,  166;  affirming  8.  t).,  7  Ckno.,  288; 
Jackson  e.  Rogers,  1  Johnt,  Oat.,  88 ;  Olapp 
«.  Bromagham,  9  Oow.,  580. 

4.  TbB  holding  over  of  a  tenant  for  years 
ie  not  a  disseizin,  except  by  election.  And 
bringing  an  action  of  Cjjectment  against  snoh 
tenant  is  not  an  election  to  be  disseized.  Su- 
preme Ot.,  1798,  Jackson  «.  Raymond,  1  Johnt. 
Cat.,  85,  noU. 

5.  Attornment  Where  a  person  enters 
npon  land  withoat  title,  and  the  tenants  sur- 
render the  possession,  and  attorn  to  him,  this 
is  not  a  disseizin  or  onster  which  will  set  the 
statute  of  limitations  in  motion.  Ot.  ofBrrort, 
1816,  Jackson  e.  Delancy,  18  Johnt.,  587. 

6.  Pcurol  gift.  Where  the  grantee,  under  a 
pa/rol  gift  of  land,  leases,  and  the  grantor 
merely  permits  the  lessee  to  build  and  enjoy 
the  term,  it  does  not  operate  as  a  disseizin. 
Supreme  Ot.,  1799,  Jackson  «.  Rogers,  1  Johnt. 
Cat.,  88 ;  a  0.,  2  Oak  Oat.,  814. 

7.  PIna  A  person  claiming  title  to  a  va- 
cant lot  in  the  city  of  New  Tork,  upon  which 
he  had  paid  taxes  for  some  years,  inclosed  the 
same  with  a  fence  and  made  a  feofifbent,  with 
livery  of  seizin,  upon  the  land ; — Held,  a  suffi- 
cient disseizin  to  support  a  fine,  though  the 
fence  was  built,  under  the  advice  of  counsel, 
shortly  beforci  and  with  a  view  to,  levying  the 
fine.  Ot,  o/Apptalt,  1858,  McGregor  «.  Oom- 
stock,  17  jr.  Y.  (8  Smith),  162 ;  affirming  8. 
0.,  16  Barb.,  427. 

8.  Expectant  estates  not  barred  by  dis- 
seizin.    1  Beo.  Sua.,  725,  §  82. 


9.  Wliether  an  infant  may  be  disseized, — 
Query  t  Jackson  e.  Whitlock,  1  Johnt.  Oat,, 
218. 

10.  Damages  in  action  against  disseisee  to  be 
trebled.     2  J2».  Aa<.,  888,  §  4. 

Oonsiilt,a]so,ADTiB8iPoe8Maov;  Bidedi; 
and  titles  there  referred  to. 
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Standard  of,  prescribed,  and  adulteratlaii  pm- 
ished.    1  i2i».  Aert.,  667,  f§  171, 172. 


DI8TRBB8  FOR 

1.  Wlio  may  distrain.  The  right  of  dis- 
tress is  inseparable  from  the  reversion.  Where 
the  lessee  sub-let  a  part  of  the  premises  for 
the  10^^20  term, — EM,  that  though  he  subse- 
quently obtained  a  renewal  of  his  own  lease, 
Uie  sub-tenant  must  be  deemed  to  hold  by  as- 
signment, and  not  by  an  underletting,  and  that 
the  lessee  could  not  distrain  against  such  sub- 
tenant Supreme  Ot.,  181 9,  Presoott  e.  De  For- 
est, 16  Johnt.,  159. 

2.  A  mortgagee  of  premises  cannot  distrain 
for  rent  accruing  on  a  lease  given  by  the  mort- 
gagor subsequent  to  the  mortgage.  The  mere 
legal  ownership  of  the  land  cannot  authorize 
either  an  action  or  a  distress  for  the  rent. 
Supreme  Ot.,  1819,  MdKircher  «.  Hawley,  16 
Johnt.,  289. 

ai.  The  landlord  can  distrain  for  rent  with- 
out reserving  specially  a  power  of  distress, 
except  in  case  of  a  mere  rent-charge,  or  where 
he  has  not  the  reversion.  Supreme  Ot.,  1824, 
Oornell «.  Lamb,  2  Cow.,  652 ;  Schuyler  e.  Leg- 
gett,  Id.,  660. 

4.  One  having  a  reversion  may  distrain  of 
common  right,  immediately  on  the  rent's  fall- 
ing due;  and  a  proviso  that,  on  the  rent's 
being  in  arrear  for  twenty  days  he  may  dis- 
train, if  it  contains  no  negative  words,  cannot 
restrict  that  right.  Supreme  Ot.,  1844,  Hill  «. 
Stocking,  6  Hill,  277. 

5.  Administrator.     The  landlord,  by  be- 
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coming  adminiatrator,  waivfia  his  right  to  dis- 
trua  against  the  estate.  Supreme  Ot,^  18i7, 
Hovey  «.  Smith,  1  Barb,,  872. 

6.  Attainder.  A.  agreed  to  lease  in  fee  to 
v.,  and  was  attainted.  The  oommisaionen 
of  forfeitures  sold  the  rent  and  reversion  to 
A^  anbjeot  to  V.'s  equity  \'^HM^  that  equity 
would  deem  A.^s  interest  to  be  in  the  natnre 
of  a  rent-seek,  and  that,  under  the  Revised 
Statutes,  he  could  distrain.  Chancery^  1840, 
Vechte  «.  Brownell,  8  Paige^  212. 

7.  TJnfiniBhed  baildkig.  The  lease  was  of 
an  incomplete  building,  to  be  finished  by  the 
landlord,  and  the  tenant  took  and  kept  pos- 
session for  two  quarters  and  then  abandoned 
it,  it  not  having  been  completed  according  to 
the  agreement; — HM^  that  the  landlord  might 
distr^n  for  the  second  quarterns  rent.  (3t,0f 
Appeals,  1849,  Nichols  v.  Dusenbury,  2  K  fl 
(2  Comet),  288. 

8.  AMJgnmATit-  A  transfer  of  rent  in  ar- 
rear,  without  an  assignment  of  the  lease,  or  the 
land,  does  not  carry  the  right  of  distress.  Su- 
prmn^  Ct^  1842^  Slocum  «.  OUrk,  2  SiU^ASlS, 

9.  Jh  wlmt  oaaea  allowed-  The  remedy 
by  distress  is  for  rent  alone,  and  not  for  in- 
terest by  way  of  damages  for  the  delay.  Sti- 
preme  Ot.,  1810,  Lansing  v.  Rattoone,  6  Johne,, 
48. 

10*  If  the  rent  is  a  sum  certain,  it  may  be 
distrained  for,  though  it  be  payable  in  repairs, 
&c.  Supreme  CL,  1813,  Smith  «.  Oolson,  10 
Johm.,  91. 

11.  The  services,  or  rent,  for  which  a  land- 
lord may  distrain,  must  be  certain,  or  such  as 
may  be  reduced  to  certainty.  [Ck).  Litt.,  96 ; 
Bac.,  tit.  Dist.,  842;  Id.,  tit.  Rent;  20  Oom. 
L,  R.,  195.]  Supreme  Ct,^  1882,  Valentine  «. 
Jackson,  9  Wend.,  802. 

12.  A  landlord  may  distrain  for  all  the  rent 
due,  though  it  accrued  more  than  six  years 
before,  but  not  for  interest.  OJumoery,  1840, 
Vechte  «.  Brownell,  8  Paige,  212. 

13.  A  rent  of  Uiree  dollars  per  acre  for  the 
improved  land  of  the  farm,  with  the  privilege 
of  making  payment  by  building  a  stone  wall 
at  a  price  fixed  in  the  lease,  or  to  be  agreed 
upon,  is  to  be  deemed  certain ;  for  the  number 
of  acres,  and  the  value  of  the  wall,  are  ascer- 
tainable by  proof.  Supreme  Ct,,  1842,  Smith 
t.  Fyler,  2  HiU,  648. 

14.  Rant  payable  in  adTanoeb  may  be  dis- 
trained for  immediately  upon  the  tenant's  en- 
tering into  possession.     [Gilb.  on  Rente,  25; 


Woodfl,  288;  2  Bac  Abr.,  Diat,  0. ;  2  T.  R., 
600 ;  6  Mod.,  214.]  Supreme  Ot^  1825,  Rus- 
sell ©.  Doty,*  4  (7iWi.,  676;  and  see,  1826,  Pe- 
ters 9.  Newkirk,  6  (kw.^  108 ;  1845,  Oonway 
«.  Starkweather,  1  Den.,  118. 

15.  '(Tae  and  oconpationu  A  tenant  silently 
occupying  under  circumstances  entitling  his 
landlord  to  an  action  for  nsa  and  occupation 
merely,  does  not  give  him  a  right  either  to 
distrain  or  demand  that  an  officer  shall  levy 
for  what  he  chooses  to  say  the  premises  are 
worth.  Supreme  Ct,  1889,  Farrington  o.  Ba- 
ley,  21  Wen4.y  65. 

16.  A  lioldlw  0¥9r  after  the  expiration  of 
the  term,  with  the  consent  of  the  landlord, 
however  expressed,  is  a  continuation  of  the 
tenancy,  and  an  enlarfement  of  the  original 
term,  although  the  original  lease  was  by  deed ; 
so  that  the  landlord  may  diatrain  tot  the  rent 
of  the  whole,  or  any  part  of  the  enlarged  term, 
within  six  month!  after  its  termination.  ^- 
preme  Ct,  1^  Webber  «.  Shearman,  8  HiU^ 
547. 

17.  If^w  dasaiae.  Where  the  tenant-takes 
a  new  and  distinct  denuse  upon  the  termina- 
tion of  the  first,  it  is  not  a  continuation  of  the 
original  term,  and  the  right  to  diatrain  for 
rent  due  on  the  first  demise  terminataa  in  aix 
months  from  its  expiration.  Ct  qf  Srrore, 
1845,  Webber  v,  Sheanoan,  2  Z>0n.,  862 ;  re- 
versing S.  0.,  6  Hill,  20.  Supreme  Ct^  1844, 
Bell  «.  Potter,  6  HiU,  497. 

18.  The  tenant  entered  under  a  demise  for 
two  years,  and  occupied  for  nine  years,  with- 
out any  new  express  contract; — ffeli,  that  the 
landlord  could  distrain  for  the  rent  as  if  there 
were  a  lease  for  the  term  of  nine  years.  ^S^ 
preme  Ot,  1885,  Sherwood  «.  Phillips,  18 

Wwd.,  479. 

19.  Demand.  If  rent  is  payable  at  a  place 
off  the  land,  and  there  ia  a  clause  of  diatreaa 
in  case  the  rent,  being  lawfully  demanded  at 
such  place,  is  in  arrear,  the  lessor  cannot  dia- 
train without  a  previous  demand  of  rent. 
Supreme  Ct,  1821,  Remsen  v.  Oonklin,  18 
Johne.,  447. 

20.  The  affidavit  of  the  landlord  accom- 
panying the  distress-warranti  must  state  the 
commencement,  as  well  as  the  termination,  of 
the  time  when  the  rent  aoomed;  it  is  not 

*  This  cMe  was  overruled  on  other  groanda,  ia 
Brown  «.  Fay,  6  Wend.,  898 ;  and  Coles  «.  Frsemany 
2  BtU,  447. 
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ouKiffa  to  stftto  th»  amoQAt  doe  up  to  a  oer- 
tain  <i«te.  Suprenu  Ct^  1666,  Marqainee  o. 
Oii0fllo«,  15  Wmd.,  808. 

21.  An  affidavit  that  $100  is  doe,  «'for  oac 
fiarter's  rent  doe  tha  first  daj  of  Febrnarj 
]m^  is  tailoient.  It  impliea  that  the  rant 
had  aoenied.  Svuprtme  Ot,  1887,  JenkioB  •. 
P^  17  WmuL,  417;  affirmed,  S.  0.,  20  Id., 

m 

3X  An  affidavit  that  a  oef tain  sam  it  due, 
"being  the  balance  of  one  year's  rent  of  the 
diBUfled  prenilnea,  aaid  yaar'a  rent  ending  in 
kBurjy  1840,"  is  sufficiaat  Suj^rmas  Ot.^ 
18U,  Snith  «.  Fyler,  8  ESU,  IK48. 

23*  Jhm  affidavit  most  set  op  a  speeifie  de- 
■iie  or  agreement  by  wliioh  rent-was  reserved. 
Aytwa  (H.,  1848,  Monlton  «.  Norton,  6  Bturb^ 
886. 

aiWHWawlUMfctiaM  tke  distress  may.  be 
made,  under  tha  akatnta.  Terboss  •.  Williams, 
hC9m^4Sn\  Boknpv.  Valentine,  19  Wmd.,  664. 

99.  Waxrant  Thongh  the  offioers  mast 
hava  a  written  warrant,  an  agent  for  the  col-' 
leotion  of  rents  may  issue  the  warrant  and 
aipi  it  as  agent,  in  his  own  name.  Suprmm 
.a,  18M,  Bigalow  «.  Jnds<»,  10  Wmd^  228. 

as.  WlMfa aalmlff  liaa  laviad ezaontion 
oa  goods  of  a  tenant,  without  nokiaa  from  the 
laadlerd  of  an  arrearage  of  rent,  the  landlord 
oaottot  take  them  as  a  distress.  SitpMm§  Ot., 
16l4,  Akxaader  e.  Kahon,  11  «/^Ana.,  186. 

27.  Wbat  gooda  may  ba  takan.  Under  1 
Bar.  L.  of  1818,  487,  f  18,  and  Laws  of  1820, 
178^  oh.  184,  §  7,  the  landlord  oannot  pur- 
na  goods  removed,  nntil  his  rent  is  due.  If 
rent  was  due  at  the  time  of  their  removal,  or 
beeomes  doe  within  thirty  days  thereafter,  he 
most  pnrsoe  and  seize  them  within  thirty  days 
after  their  removal.  But  if  no  rent  is  due 
when  the  goods  are  removed,  nor  becomes  due 
within  thirty  days  thereafter,  then  he  may 
pOfBoe  and  eaixe  them  at  any  time  within 
tliirty  days  alter  his  rent  does  become  dae. 
SufrmM  Otn  1S26,  Reynolds  e.  Shnler,  6  (W, 
828;  qualifying  Burr  «.  Van  BusUrk,  8  Id., 
868. 

2a  Under  1  Rev.  L.  of  1818, 487,  §  18,-.pro- 
Tiding  that  the  lessor  can  distrain  upon  goods 
off  the  premises,  only  within  thirty  days  after 
their  removal, — the  right  of  distress  is  during 
the  eontinuance  of  the  lease  only,  and  of  the 
tenants  possession.  Supreme  Ot.,  1824,  Burr 
«.  Van  Boskirk,  8  Caw.,  268 ;  1828,  Pemberton 
».  Van  Benaaelaer,  1  Wend.,  807. 


29.  Tha  property  of  a  &ird  person  found 
on  the  deoused  premises  is  liable  to  be  dis- 
trained. Supreme  Ot.,  1885,  Spencer  e.  ICo- 
Oowen,  18  Wend.,  266. 

3Ql  GkKNls  deposited  with  a  bailee  cannot  be 
i^strainod  for  rent  owing  by  the  bailee.  S^ 
preme  Ot.,  1840,  Oonnah  v.  Hale,  28  Wend., 
462. 

81.  Raoabrcr.  The  landlord  cannot  dis- 
traan  upon  goods  assigned  to,  and  removed  by, 
a  reoaiver,  thouf^  the  rent  accrued  prior  to 
the  assignment.  [25  Wend.,  896.]  V.  OKan, 
Gt.,  1842,  Martin  «.  Blaok,  8  JUw.,  680.  « 

30.  Oooda  ramovad.  The  right  of  seizing, 
as  a  distress,  goods  removed  from  the  demised 
premises  (2  Bee.  Stat.,  418^  $  16),  extends  only 
to  goods  <^  the  immediala  tenant,  and  not  to 
those  of  a  snb^tenant,  or  stranger,  nor  to 
goods  delivered  to  a  creditor  with  knowledge 
of  rest  daa,  or  taken  by  him  on  execution, 
and  removed  before  actual  distress.  Supreme 
Ot.,  1841,  Frisbey  9.  Thayer,  96  Wend.,  886; 
1848,  doles  e.  Marquand,  2  SiU,  447;  Slooum 
9.  Olaik,  Id.,  476;  Ohemoerp,  184A,  Martin  e. 
Black,  0  Paiffe,  641 ;  Supreme  Ot.,  1846,  Haat- 
ings  0.  Belknap,  1  Den.,  180.  To  the  same  ef- 
fect, 1626,  Strong  e.  Stebbins,  5  (7ot9.,  210; 
Acker  a.  Witherell,  4  EiU,  112;  and  see 
Brown  e.  Fay,  6  Wend.,  882;  Buasing  e.  Bush- 
nen,  6  mU,  882. 

33.  If  the  lease  is  of  one  apartment,  and 
the  tenant  gives  it  up,  and  removes  with  his 
goods  to  another  room  in  the  same  house,  it  is 
a  removal  from  the  demised  prsmises.  Su- 
preme Ot.,  1688,  Bnkupe.  Valentine,  19  Wend., 
664. 

34.  The  constable  to  whom  the  warrant  is 
delivered,  may  follow  property  which  has  been 
removed  to  an  adjoining  town.  Supreme  Ot., 
1882,  Ohristman  9.  Floyd,  9  Wend.,  840. 

35.  That  piopeity  atta^Md  by  the  sheriff; 
is  liable  to  distress,  though  in  the  custody  of 
the  law.    Aoker  «.  Witherell,  4  EiU,  112. 

86.  Paaaage-way.  If  the  lease  be  of  prem- 
ises, with  a  right  of  way,  or  passage,  appur- 
tenant, a  distress  cannot  be  made  of  goads 
which  are  in  the  way  or  passage.  [8  Bing., 
160 ;  8  Barn.  ^  Cr.,  141.]  Supreme  Ot.,  1848, 
Winslow  V.  Henry,  6  ffiU,  481. 

37.  The  paopaaly  cf  boarderai  at  taverns 
and  boarding-houses,  is  not  liable  to  distress  % 

for  rent,  although  such  property  is  not  in 
Hieir  possession,  but  in  the  possession  and 
actual  use  ^f  the  tenant,  by  their  permission, 
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and  without  the  consent  of  the  landlord.  Ot, 
ef  ErroTB^  1844,  Stone  9.  Matthews,  7  Hill, 
4S8;  reversing  S.  0.,  1  /d.,  666. 

3a  Cboaea  in  aotton, — «.  ^.,  bank  notes, — 
are  not  subject  to  distress  for  rent  jV.  F. 
€om.  P;.  (1848  ?),  Morrill  «.  Jenkins,  2  K  Y. 
Leg,  Ohs.,  214. 

39.  Indemnity.  The  landlord  impliedly 
agrees  to  indemnify  the  person  to  whom  the 
warrant  runs,  against  his  own  want  of  right 
to  distrain.  Supreme  Ot.^  1848,  Lord  e.  Brown, 
6  Dm.,  846. 

40.  TbB  olBoar,  in  making  a  distress,  acts 
in  the  capacity  of  a  private  bailiff  of  the  land- 
lord, and  not  as  a  pnblio  officer.  SmprmM  Qt^ 
1848,  Monlton  e.  Norton,  6  Btvfb.^  286. 

41.  Loss  of  waznuit.  Goods  regnlariy 
seized  may  be  sold,  although  intermediate 
the  seizure  on  distress  and  the  sale,  the  officer 
lose  his  affidavit  and  warrant,  and  they  be 
not  afterwards  found.  Suprmne  Gt.^  1842, 
Peck  9.  Gumey,  2  Bill,  606. 

42.  Bnxrander.  Where  the  relation  of  land- 
lord and  tenant  is  terminated  by  a  surrender, 
although  the  surrender  provides  that  the  ten- 
ant sha]l  remain  liable  for  the  rent,  the  land- 
lord cannot  distrain;  his  remedy  is  on  the 
special  agreement  SuprmM  Ot.,  1818,  Bain 
•.  Olark,  10  Johm.,  424. 

43b  A  surrender  of  demised  premises,  after 
a  distress  made  for  rent  due,  will  not  render 
the  distress  unlawftil  Ct.  of  AppeaU,  1849, 
Kichols  «.  Dusenbury,  2  K  Y.  (2  (hmst:),  288. 

44.  An  unaatiflfiad  jocigment  for  the  pay- 
ment of  the  rent,  does  not  extinguish  the 
right  to  distrain ; — So  held,  in  a  penal  action 
for  distraining  after  judgment.  Supreme  Ot., 
1816,  Ohipman  «.  Martin,  18  Johm.,  240. 

4ft.  Delay.  The  lien  is  not  lost  by  delay  in 
selling  the  goods,  if  it  is  with  the  assent  of  the 
tenant,  and  without  collusion.  [1  Saund.  PI. 
&  Ev.,  448;  8  Blackst.,  14;  2  Oarr.  &  P., 
874;  Oomyn,  Land.  &  T.,  412;  7  Price,  690; 
Bradby  on  Disti,  166 ;  11  East,  404,  n.]  Su- 
preme Ot.,  1888,  Bigelow  «.  Judson,  19  Wend^ 
229. 

46.  A  snspenalon  of  prooeedin^i  under  a 
distress,  by  way  of  indulgence,  is  no  waiver 
of  it,  and  the  landlord  may  retake  the  prop- 
erty, though  removed  f^om  the  premises.  Su- 
preme Ot.,  1828,  Pemberton  «.  Van  Rensselaer, 
1  WeruL,  807. 

47.  Partial  potion.  A.  leased  to  B.  for 
a  certain  rent,  but  had  before  leased  a  part  of 


the  premises  to  another,  and  B.  oooupied  only 
the  rendue  for  the  term ; — Held,  that  A.  could 
not  distrain,  because  B.  could  not  be  consid- 
ered as  having  held  under  the  original  agree- 
ment, and  no  fixed  rent  was  due.  Supreme 
Ot.,  1841,-  Lawrence  v.  French,^  26  Wend.^ 
448. 

48.  A  tender  of  the  rent  makes  a  disEtress 
unlawful,  unless  costs  have  been  incurred. 
Supreme  Ot.,  1827,  Hunter  v.  Le  Ctonte,  6 
Oow.,  728. 

49.  A  jndgment  oonfaaaad,  at  the  time 
the  lease  was  ^ven,  as  collateral  seoority  for 
the  rent,  does  not  eztingoiah  the  power  of  dis- 
tress, within  the  meaning  of  the  statute.  (2 
Set.  Stat.,  600,  $  2.)  St^preme  Ot.,  1848, 
Bates  0.  Nellia,  6HUI,  661 ;  and  see  Cttiipmao 
«.  Martin,  18  Johvu.,  240. 

^.  DaallL  of  tenant  By  the  proviaioos  of 
the  Revised  Statutes,  the  death  of  the  tenant 
does  not  affect  the  right  of  the  landlord  to 
distrain  for  rent  in  arrear.  JT.  Y,  Oom.  PI. 
(l^f),  Morrill  e.  Jenkins,  2  J^.  F.  Leg.  Obe., 
214. 

51.  Penalty  lor  negleot  to  file  afOaovit 
Ao.  Where  goods  of  a  deceased  person  an 
distarained  for  rent,  and  the  officer  neglects  to 
file  the  affidavit,  the  administrator  may  soe 
for  the  penalty  (2  Bee.  Stat.,  601,  8§  M); 
but,  it  eeeme,  should  sue  for  it  in  hia  individ- 
ual name.  Supreme  Ot.,  1886,  Holbro<A  «. 
White,  18  Wend.,  691. 

52.  The  penalty  of  160,  given,  by  2  Rev. 
Stat,  601,  f§  8,  9,  "  to  the  person  whose  prop- 
erty shall  have  been  distrained,**  against  the 
officer  who  neglects  to  file  the  affidavit  and 
warrant,  belongs  only  to  the  tenant  against 
whom  the  distress- warrant  issued,  and  not  to 
any  third  person  whose  property  is  distrained. 
S^eme  Ot.,  1841,  Patridge  e.  McMartin,  26 
Wend.,  666. 

53.  AppraiaaL  Five  full  days  must  be  al- 
lowed between  the  notice  of  distress  and  the 
appraisal.  Supreme  Ot.,  1846,  Butts  «.  Ed- 
wards, 2  Dm.,  164. 

54.  A  Bale  under  a  distress- warrant  cannot 
be  postponed  beyond  the  five  days  limited  by 
the  statute.  K  Y.  Oom.  PL  (1848  ?},  Morrill 
e.  Jenkins,  2  N.  Y.  Leg.  OU.,  214. 

55.  Iiregalailty.  If  a  lawful  distress  be 
regularly  made,  an  action  for  an  irregularity 
in  conducting  the  proceedings  does  not  lie 


*  Affinned,  8.  C,  7  Biil,  519,  bat  no  opinioa 
reported. 
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a^Biost  the  landlord  for  the  omiaeion  of  the 
offioer,  usleM  he  oonnselled  It;  and  recelTiDg 
the  prooeeda  of  the  sale  will  not  make  him 
liable.    A«»rmid  C?lfi.,  1846,  Biftts  e.  Edwards, 

56k  Oaaltodj  of  0oodfl.  Under  the  statute, 
goods  distrained  are  in  the  onstodj  of  the 
law;  and  the  offioer  alone,  and  not  the  land- 
lord, can  soe  for  their  oonversicMi.  Supreme 
Ct,  1887,  Van  Rensselaer  «.  Qnaokenbosa,  17 
FdM2.,84. 

57.  FblM  distraM.  The  action 'for  doable 
the  Talne  of  the  goods  distrained,  given  by  1 
Bey.  L.  of  1818, 486,  {  9,  for  distraining  when 
no  rent  is  dne^  cannot  be  snstained  for  a  mere 
uanaaonable  distress.  Suprmne  61,  1826, 
FMsts  9.  Newkirk,  6  Oow^  108. 

SOL  Where  the  landlord  distruned  on  articles 
whieh  he  knew  were  exempt, — SiMt  that  the 
treqiasswasmalicions.  iT.  Z  Omi.  PL,  1846, 
Battenon  v.  Ferguson,  6  JV:  Y.  Leg.  Ob$.y  100. 

69.  ^^alvw  of  fctlBltuia  The  lessor,  by 
diatrsining  for  rent  in  arrear,  waives  the  for- 
ftitora,  withont  reference  to  the  snffidenoy  of 
the  distress,  and  afterwards  cannot  bring  ^feot- 
ment  AifM-MM  C7e.,  1826^  Jackson  «.  Sheldon, 
6  Oms.,  448 ;  8.  P.,  1880,  WUder  e.  Ewbank, 
21  F«u2.,  687. 

ea  RepML  The  act  of  1846  (Zmoi^  869, 
ch.  274), — repealing  the  remedy  given  to  land- 
lords by  1  Rev.  Btat,  746,  { 12,-^  not  nncon- 
ititiitional,  as  impairing  the  obligation  of  con- 
traotSi  even  in  its  application  to  leases  made 
before  ito  passage.  Suprmne  Ot,^  1846,  Stock- 
ing t^ont,  8  2^  274;  1850,  Ooild  «.  Rogers, 
8  JBa^.,  602.  And  see  OoHsnTunovAi.  Law, 
68. 

As  to  all  matters  turning  on  the  Relation 
of  the  partia%  see  Lahdlobd  and  Txnaht; 
Liabb;  SuiocABT  Pbooskdinos. 


DISTRIti  U  TION. 

1.  An  equity  of  redemption  in  mortgaged 
premises  does  not  pass  to  tlie  exeontor  or  ad- 
mmistrator.  [2  Sim.  &  S.,  828.]  Ooz  v.  Mc- 
Borney,  2i&in4/:,  661. 

2.  By  the  I6reolo«are  of  a  mortgage,  the 
equitable  interests  of  the  several  owners,  in 
the  equity  of  redemption  of  the  mortgaged 
premises,  are  converted  into  personal  prop- 


erty from  the  time  of  the  sale,  and,  on  the 
death  of  any  such  party,  his  share  is  subject 
to  distribntion  as  such,  among  his  legatees 
and  next  of  kin.  Ohaneery^  1848,  Bogert  e. 
Furman,  10  Faige^  496 ;  and  see  Sweezey  e. 
Willis,  1  Braif.,  496. 

3.  The  a^vaila  of  an  Inlianf  a  real  property  . 
sold  by  order  of  the  Oourt  of  Ohancery,  under 
the  statute,  descend  as  real  estate;  interest 
then  aoomed  goes  to  the  administrator.  A.V, 
(TAon.  (7^,  1846t  Davison  e.  De  Freest,  8 /&ifu(/: 
01^  466.* 

4.  Inaalle  Personal  property  of  insane  per- 
sons to  be  distributed  as  if  they  were  of  sound 
mind.    2  Rec.  8tat.,  66,  §  25. 

5.  What  law  gov«nia.  While  the  grant 
of  adnunistration  follows  the  kw  of  the 
place  where  the  estate  is  to  be  administered, 
the  distribution  of  the  property  is  governed 
by  the  law  of  the  domidl  of  the  decedent. 
[Will,  on  Exec,  1801.]  If.  F.  Surr.  Ot^  1860, 
Public  Administrator  e.  Hughes,  1  Braif^  126. 
To  the  same  effect,  1868  [citing,  also.  Story's 
Oont  of  L.,  §  478],  Bloomer  «.  Bloomer,  2  Id^ 
889. 

6.  Qrdar  of  dJatrtbotion.  By  the  provi- 
sions of  1  Rev.  L.  of  1818,  814,  §  16,  if  the 
decedent  left  only  a  mother,  and  brothers  and 
sisters,  the  mother  takes  equally  with  the 
brothers  and  sisters  and  the  children  of  a  do* 
ceased  brother;  and  upon  the  death  of  the 
first  of  the  two  children  of  the  deceased 
brother,  in  the  lifetime  of  the  grandmother, 
and  after  the  death  of  their  mother,  the  whole 
of  the  interest  of  the  deceased  child  goes  to 
his  surviving  brother,  to  the  exclusion  of  his 
uncles  and  aunts  and  of  his  grandmother. 
[Amb.,  191.]  But  on  the  death  of  the  second 
and  last  child  of  the  deceased  brother,  intestate 
and  without  issue,  leaving  no  maternal  grand- 
parents, his  whole  interest  goes  to  his  pater- 
nal grandmother,  to  the  exclusion  of  his  undea 
and  auDts.  [1  P.  Wms.,  41 ;  Free,  in  Oh.^ 
627,  698.]  Chancery^  1848,  J^ogert «.  Furmen^ 
10  Paige,  496. 

7.  The  order  of  distribution  regulated.  2  Bm. 
SSW.,96,  §§76,  79. 

a  The  word  "daaoendant^"  in  the  Statute 
of  Distributions,  means  posterity  of  the  body 
of  the  person  spoken  o^— i^  lineal  descendant, 
— and  is  never  used  as  synonymous  with,  or 
comprehensive  of^  any  other  class  of  relativea. 
N.  F.  SuTT.  Ot.j  1860,  Armstrong  e.  Iforan^ 
1  Braeif.,  814. 
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9.  Next  of  kin.  Under  2  Rev.  Stot,  8  ed., 
169, — ^wbioh,  after  proTidiog  for  the  Buooee- 
sion  to  the  estate  in  certain  cases,  directs,  in 
all  other  oases,  the  snrplos  to  be  distributed 
among  the  next  of  kin, — the  question  who  are 
next  of  kin  is  determined  by  the  ecolesiastical 
law,  which,  in  such  matters,  is  a  part  of  the 
common  law.  But  in  regard  to  the  mode  of 
reckoning  degrees  of  kindred,  so  far  as  relates 
to  the  sncoesslon  to  the  personal  estate,  the 
ciTil  law  prevails.  The  grandfather  of  the  in- 
testate, under  that  mode  of  computation,  is  re- 
lated to  the  intestate  in  the  second  degree,  and 
the  aunt,  in  the  third  degree.  JiT.  Y,  8wrr,  Ct,^ 
1651,  Bweezej  e.  Willis,  1  Bradf.,  496. 

10.  The  decedent  being  unmarried,  and 
leaving  no  parents,  brother,  or  sister, — Held^ 
that  her  next  of  kin,  of  equal  degree,  were  en- 
titled to  share  in  the  distribution  of  her  estate 
per  capita.  The  method  of  determining  the 
propinquity  of  kindred  is  regulated  by  the 
civil  law,  wMeh  counts  from  the  intestate  as 
penma  pr9p&iita.  If.  T.  Surr.  Ot,^  1866, 
Hurtin  «.  Proal,  8  Bradf.,  4U. 

U.  RfllatlTM  of  the  half  blood,  in  equal 
degrees  of  eognation  to  tiie  intestate,  take,  in 
successions  of  personal  estate,  equally  with 
rdatiTcs  of  the  whole  blood ;  and  they  may 
also  take  by  representation,  where  representa- 
tion would  be  allowed  among  relatives  of  liie 
whole  blood  of  the  same  degree.  [Show.  Oas. 
in  Pari.,  108 ;  8.  0.,  3  Vem.,  1«4 ;  1  Ves.  Sen., 
166 ;  Harris^  Just,  870,  n.  1 ;  Strah.,  668.] 
8o  where  the  nearest  collateral  relatives  of 
the  intestate  were  an  aunt  of  the  whole  blood 
and  an  aunt  of  the  half  blood, — Held^  that 
they  were  entitled  to  share  equally  in  the 
distribution  of  the  decedent's  personal  estate. 
[«  Rev.  Stat,  97,  §76,  subd.  12.]  Chancy, 
1886,  Hallett «.  Hare,  6  Paige,  816. 

12.  Brothers  and  sisters  of  the  half  blood 
are  entitled,  equally  with  those  of  the  whole 
blood,  to  a  share  of  the  personal  estate  of  the 
intestate,  without  regard  to  the  ancestor  from 
which  it  came;  and  the  same  would  be  the 
4)ase  if  the  personal  property  bad  been  invest- 
ed in  land  by  the  intestate.  Ohane&ry^  1829, 
Ohamplin  e.  Baldwin,  1  Paige^  662. 

13.  Tke  testator  left  a  widow,  nephews  and 
aSeoes,  grandnephews  and  grandnieces,  and  no 
other  next  of  kin ; — Bi$ld,  that  nnder  section 
79,  subdivision  8,  of  the  Statute  of  Distribn- 
Hods,  the  widow  was  entitled  to  a  moiety  of 
the  residue  undisposed  of  by  the  will,  and 


$2,000  besides;  and  that  the  surplus  nwmin- 
ing  in  the  hands  of  the  exeoutoirs  miut  be 
distributed  among  the  nephews  and  nieces. 
[WiU.  OB  Ex.,  1299 ;  Toller,  888 ;  6  Paige,  816.] 
y.  Y.  Surr.  Ct,  1860,  Doughty  v.  StillweD,  1 
Breuif,,  800. 

14.  Faitheroflaeatee'sohikL  The  testator 
bequeathed  equally  to  his  children,  direetfaig 
that  the  shares  of  hie  daughters  should  be  in- 
vested for  their  ben^t,  ind^>eadeotly  of  any 
control  of  their  husbands,  so  that  they  should 
iswre  solefy  for  the  beneit  of  Us  ""eaiddniigh- 
tereasdthebiawftil  issue."  Oneofthe4augh- 
ters  died,  leaving  six  cHldrsB.  Meld^  that  cm 
the  decease  of  any  one  of  these  six  chiMren, 
leaving  a  father,  bat  no  deeoendant  or  widow, 
the  father  would  take  the  wh^  of  its  sfaote. 
K  Y.  Surr.  Ot^  1868,  Harriag  e.  Cblea,  9 
Jhu{/:,  849. 

1&  Hnaband.  The  persoaal  piop6it|r  of 
tiie  wifo,  of  every  description,  except  her  aep- 
arate  estate  which  she  nukm  a  valid  dispoei- 
tkNi  of^  by  wiU,  belongs  to  the  husband  under 
the  Statute  of  Distribution,  where  he  survives 
her ;  and  if  he  intermeddles  with  it,  without 
taking  out  letters  of  administriKtion,  the  Bo- 
vised  Statutes  make  him  liable  for  her  debts, 
upon  the  presumption  that  he  has  assets  bo- 
longing  to  her  estate  to  pay  them.  Okmip- 
emy,  1844,  Lockwood  e.  Stockholm,  11  Pot^s, 
87. 

16.  Illogifelmatoiataotate.  TbeaotoflS45 
(Lmu  ^1846,  ch.  286),--allowing  a  mother  to 
succeed  to  the  propeii^  of  h«r  iilegitimato 
ohild,— applies  only  to  intestates  dooyeilod 
within  this  State.  K  Y.  Surr.  CfC,  1850, 
Public  Administrator  t.  Hughes,  1  Brae^^ 
126 ;  and  see  Peters  e.  Public  Administrator, 
Id.,  900. 

17.  DoallL  of  dtotribatoo.  Tf  hen  one  of  the 
next  of  kin  dies  within  the  time  fixed  by  the 
Revised  Statutes  for  calling  the  administrator 
to  account  (2  Ben.  Stat,  96,  §  76,  subd.  4),  the 
surviving  next  of  kin  do  not  thereby  become 
entitled  to  the  whole  of  the  intestate's  person- 
al estate;  but  the  sj^are  of  such  deceased  next 
of  kin  is  vested,  and  belongs  to  his  or  her  per- 
sonal representatives.  Chancery,  1841,  Roae 
e.  Olark,  8  Paige,  674. 

IB.  Tormlnatioii  of  particular  oatate. 
Where  a  reversionary  interest  in  personal 
property  is  not  disposed  of  by  the  will,  it 
does  not  necessarily  belong  to  those  who  may 
happen  to  be  his  next  of  kin  at  the  terming- 


DIBTRIOT-ATTORNEY. 


50» 


AdTanoemBntL 


Povon  of  Diftritf^AttMBM^* 


tioa  of  the  partiealar  estate,  but  belong*  to 
the  ^dow  and  next  of  kin  of  the  decedent 
vhowere  entitled  to  the  diftr^ntaye  shires 
of  sach  nnbeqoeathed  interest  at  the  death  of 
tiie  teetator;  and  if  any  one  of  them  dies  be- 
fore the  partieohir  interest  expires,  his  inter- 
sft  goes  to  his  personal  representatiTes.  Okan^ 
tery,  1846,  Hoes  «.  Van  Hoeaen,  1  B<»rb.  OK, 
879;  affirmed  on  other  grounds,  8.  0.,  1 K  7, 
(1  C9fmt.),  120 ;  a  P.,  1847,  Matter  of  Kane, 
%Baitb.  OK,zn, 

la  Pmwimption  of  dettth  <A  dtetrtbntM 
Vbere  <Mie  otf  the  next  of  kin,  who  was  en- 
tidsd  te  a  distributive  share  of  the  deoedeni's 
(State,  had  not  aaawered  letten  addressed  to 
htr  for  twdve  years  previoiis  to  the  death  of 
dieedent,  hnt  theie  waa  nothing  else  to  raise 
s  l«gal  preemnptioB  of  ber  death^— AZd,  that 
the  administrator  of  deoedent  waa  not  justified 
IB  paying  the  share  of  the  estate  beleogisg  to 
tbs  absentee  to  her  sistera.  He  should  have 
made  inqidriea  at  ker  ket  know»  pkee  of 
nsideiiee,  o?  ke  should  have  applied  to  tke 
soifogite  fer  a  flnat  flsttlemenitof  hisaeeamrt; 
or  bs  might  have  taken  secnrity  from  those  to 
vhoia  he  paid  the  money,  to  nxfand  her  si^re, 
ii  esse  she  should  afterwarda  apf>ear.  {7Aofi- 
Miy,  ISdd,  MeOaatee  e^  Otemk,  1  B<wb,  €h^ 
4U. 

aa  SiolMifti  mietbsr  tba  personal  effwts 
here  of  an  intestate  who  dies  domieiled  ki  an« 
other  eoanlry,  leaving  no  next  of  km,  b^ng 
to  the  sovereign  of  the*  eomtry,  or  to  the 
people  of  this  State,— <^Mry;  Public  Ad- 
mmistrater  «.  Hugbesy  1  Brmdf,^  1». 

2L  In  Boodand  sueooswea  is  ooa&ied  to 
sfMli,  or  relationaon  the  father^a  8id'e»  to  tke 
ezelasion  of  tdgnati^  relalioBS  on  the  mother's 
Bida.  Tke  mother  ia  always  ezdaded;  krotk* 
ers  and  sisters,  or  their  desoendanta,  take  in 
prsferenee  to  the  father,  among  ooUaterala; 
kiBdred  of  tke  fidl  blood  exclude  thoee  of  tke 
half  blood,  in  the  same  line  of  suoeession ;  and 
the  next  of  kin  take  the  estate  ^#r  cofiita^  and 
never  JMT  Mrpm^  there  being  no  right  of  rep- 
resentation among  deeeendanta  or  ooUaterak. 
£f.  7.  JSkm-.  Ot.,  1868^  Graham  e.  Public  Ad- 
miiuatrator,  4  BraSf.^  137. 

2^  AdvaiiooniantB.  Where  the  property 
of  sn  intestate  consists  both  of  reid  and  per- 
sonal property,  and  advanoementa  have  been 
made  during  his  liibtime  to  his  children,  it  is 
not  necessary  that  the  partition  of  the  real 
estate  and  distribution  of  the  personals  should 


be  made  at  one  and  the  same  time,  in  order  to 
provide  for  the  advancements.  Supreme  Ot,^ 
Sp.  T.,  1866,  Hicks  e.  Gilder&leeve,  4:AhbQtUi' 
IV.,  1.    Oonsult,  also,  ADVAHomisNT. 

23.  In  such  case,  where  the  rights  of  the 
parties  in  the  real  and  personal  estate  are  pre- 
cisely alike,  any  court  which  obtains  the  con- 
trol of  either  fbnd,  in  a  proper  proceeding,  is 
bound  to  go  on  and  distribute  it  according  to 
the  statute;  and  in  the  distribution  of  the 
fund  last  reached,  regard  is  to  be  had  to  the 
deoree  then  already  made.    lb. 


As  to  what  ooBstitute  Aaaola;  and  the 
Dutlea  of  executors  and  administrators  in 
nuddng  distribution,  see  Exsoutobs  asi>  Ad- 
MDOiTBATOBa.    Oousult,  also,  DxaoxHT. 


DZ8TRICT-ATXORNBT. 

1.  mooted  in  eooh  county  oooe  in  every 
three  years.  Ouui.  </1846,  art  10,  §  1 ;  \  Urn. 
itel,  M,  §  1,  subd.  3. 

To  be  chosen  at  general  election.    Lam  ^1847» 
268,  ch.  240,  S  8. 
Bamovable  by  the  governor,    tb. 

2.  Powora.  May  oiganiae  a  guard  to  protect 
jaU.      Xoiw  qri846,  63,  ch.  69,  §§  1,  2. 

Not  to  enter  a  noUeprote^  upon  any  indict- 
ment without  leave  of  court.  2  Bn,  SM,,  728, 
§64. 

Bvwer  to  isaue  subpoenas  lb  cnminal  cases, 
/d.,  729,6  63. 

Hay  br&g  suits  for  penalties.    Jd.,  481,  $  8. 

3.  Otandjtiry.  The  district-attorney  o«ght 
not  to  attend  the  grand  Jury,  unless  to  advise 
them  upon  any  question  which  they  may  put 
to  him  in  relation  to  their  duty.  Supr&in$ 
Ct,^  1827,  Anonymous,  7  (7<w.,  668. 

4.  Writ  of  error.  The  district-attorney  baa 
concurrent  power  with  the  attorney-general  to 
move  to  set  aside  a  stay  of  proceedings  and 
quash  a  writ  of  error  in  a  capital  case.  Sv^ 
preme  Ct,^  1861,  Carnal  e.  People,  1  Park.  Or,y 
262. 

As  to  the  power  of  district-attorney  in  re- 
lation to  Certioraria,  see  Obbtiobari,  211, 
212. 

5.  Duties.  Duties  and  powers,  in  general. 
1  Reo.  Stat,,  6  ed.,  888-892. 

Ifust  reside  within  the  county  or  citf  where 
elected.    /</.,  102,  §  16. 

To  prosecute  certain  officers  for  neglecting  du- 
ties required  of  them  under  the  militia  laws. 
Law  <f  1864,  1026.  ch  898,  §  10 ;  1868,  eh.  129, 
§22. 
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To  prosecute  aoctioneen  neglecting  to  file 
certified  copies  of  their  bonds  with  county  clerk. 
ixiiwo/1846,  66,  ch.  62,  §7. 

Duties  in  prosecutions  for  violations  of  laws 
against  unauthorised  banking.    1  Bm.  SUU.,  713, 

In  charges  against  superintendents  and  coUec- 
toTB  of  canals.    Lawi  cf  1841,  180,  ch.  160,  §  8. 

In  violations  of  health  laws.  Lawt  <2^1860, 614, 
ch.  276,  §  82. 

As  to  intruders  on  public  lands.  1  Bet.  SUd., 
66,  §4;  /i,  209,  §§72, 76.  ,      „      ^    . 

As  to  obstructions  in  waters  below  New  York. 
i(f.,686,§16. 

As  to  the  removal  of  occupants  of  State  lands, 
resold.    /<<.,  206,  §  62. 

As  to  charges  agunst  physicians  for  miscon- 
duct 7<;.,468,  §§6,6;  Odfi/Ph^.,  §80,8ubd. 
11. 

On  removal  of  sherifb,  clerks,  &o.,  on  charges. 
1  Beb.  Stai.,  128,  §  46,  et  le^. 

In  proceedings  against  owners,  fto.,  of  stages. 
U,  696,  §  2. 

—  against  masters,  &c.,  of  steamboats  for  vio- 
lation of  navigation  laws.    /d. ,  684,  §  9. 

When  to  act  as  surrogate.  Laiu  ^  1847,  648, 
ch.  470,  §  82. 

To  issue  precept  for  Oyer  and  Terminer.  2 
Reo.  Stat.,  206,  §  87. 

To  issue  process  to  collect  fines  and  reoog- 


Jtf.,484,§§28,26,  «C«;. 

To  account  for  moneys  collected.  li.,  486, 
§84. 

To  make  returns.    Id.,  §  86. 

When  to  sue  bond  of  defendant  arrested  on 
attachment    JdL,  689,  §  80.  ^ 

To  attend  inquiry  into  insanity  of  convicts  un- 
der sentence  of  death.    Id,,  668,  §  17. 

When  to  prosecute  recognizance  to  keep  the 
peace.    /<<.,  706,  §  12. 

Duty  to  attend  grand  Jury.    Id,,  726,  §  82. 

--  to  furnish  to  clerks  a  statement  of  ofifenoes 
after  conviction.    Id.,  788,  §  6. 

Directed  to  file  minutes  of  trial  of  convicts 
within  thirty  days  after  dose  of  term.  Lam  <f 
1860,  216,  ch.  186. 

•  6.  Collectiiis  fiiMM^  Ao.  Under  Laws  of 
1818, 806,  it  is  the  duty  of  the  district-attorney 
to  collect  all  fines  and  reoognizances,  the  man- 
ner of  oolleoting  them  being  left  to  his  discre- 
tion. If^  however,  the  parties  and  their  prop- 
erty are  in  the  oonnty,  he  should  proceed  by 
execution.  Otherwise,  he  may  proceed  by 
action  in  the  Supreme  Oonrt.  Supreme  Ot.y 
1880,  People  «.  Yan  Eps,  4  Wendl,  887. 

7.  Fees  in  sqita.  In  such  suits,  the  dis- 
trict-attorney is  not  personally  liable  for  fees 
due  to  the  different  ofiBcers  of  court  and  wit- 
nesses. Smpreme  Ot^  1825,  People  «.  Yan 
Wyck,  4  Omo.,  260;  1888,  Fairlie  «.  Maxwell, 
1  TT^mi.,  17. 

a  And  for  such  services,  the  supervisois 
are. not  bound  to  allow  him  compensation. 
ShifrmM  Ot.,  1885,  People  v.  Yan  Wyck,  4 


Oow.y  260 ;  and  see  People  v.  Supervisors  of 
K.  T.,  1  ffUl,  868.    Consult,  also,  Oomrms. 

9.  Compamatlop.  Fees,  regulated.  2Sm. 
Stai.,  761,  §  7. 

10.  A  district-attorney  is  entitled  to  an  al- 
lowance for  attending  the  Oyer  and  Terminer, 
only  when  the  attorney-general  attends  on  re- 
quirement. Supreme  Ot^  1880,  People  v.  Su- 
pervisors of  Schoharie,  6  Wepid.,  505. 

11.  Where  defendant  |»2m^  g^^i^ty,  the  dis- 
trict-attorney is  entitled  to  $1.85  for  calling 
and  examining  witnesses,  and  arguing  as  to 
the  sentence ;  also  to  a  like  fee  for  e^ery  spe- 
cial motion  made  before  notice.  But  after  a 
verdict  of  guilty,  the  district-attorney  is  not 
entitled  to  a  fee  for  moving  for  judgment,  or 
for  arguing  in  relation  to  the  sentence.  Ac- 
preme  Gt^  1886,  Supervisors  of  Sullivan  e. 
Dimmick,  18  Wend.^  588. 

12.  The  district-attorney  is  entitled  to  ohaiige 
in  his  bill  of  services  rendered,  for  subpoena 
tickets  issued  by  him.  Supreme  Okyl'MAy^^- 
pervisors  of  Onondaga  «.  Briggs,  %  Den.,  S6 ; 
oyerruling  Supervisors  of  SulliTaa  e.  Dimmick, 
18  Wend^  588. 

13.  Notwithstanding  the  drafts  of  the  in- 
dictments were  used  instead  of  engrossments 
of  them,  the  district-attorney  is  entitled  to  the 
fees  for  engrosnng  as  well  as  drawing  them. 
Supreme  Ot.^  1844,  Matter  of  District-Attorney, 

VL  Under  1  Bey.  Stat,  888,  §  95,  providing 
that  the  district-attorney  of  the  city  of  Kew 
York  shall  receive  "  for  his  services'*  a  certain 
salary — all  his  services  are  to  be  deemed  com- 
pensated by  such  salary ;  and  though  a  sobse- 
qnent  statute  imposes  a  new  and  onerous  duty 
upon  him,  it  does  not  entitle  him  to  further 
compensation.  Nor  does  the  voluntary  pay- 
ment by  the  supervisors  of  a  part  of  sach 
additional  compensation  admit  their  liabilitf 
for  the  residue.  Supreme  Ot^  1841,  People  «. 
Supervisors  of  New  York,  1  mU,  868. 

IS.  VoUmtazy  Mrvloes.  Under  the  act  of 
1848,  477,  providing  that  on  certiorari,  to  re- 
move into  the  Supreme  Oonrt  a  conviction 
had  before  the  special  sessions,  a  copy  most 
be  served  upon  the  district-attorney,  who  most 
thereupon  attend  on  the  argument,  for  which 
service  a  reasonable  compensation,  to  be  cer- 
tified by  the  Judge,  shall  be  paid,— i^  without 
such  notice,  he  attends,  his  services  are  vol- 
untary, and  he  is  not  entitled  to  compeuaation 
from  the  county.    [4  Oow.,  860;  l.Hiil,  86ft.] 
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3uprm«  Ct^  1862,  People  «.  Superruore  of 
Foltoo,  U.6^&.,6a. 

1&  If,  ID  such  case,  he  obtains  a  certificate, 
fixing  the  amount,  he  cannot  have  a  manda- 
mna  against  the  aaperyiaors  to  compel  them 
to  audit  hia  aooonnt;  his  remedy,  if  any,  is  by 
action.*    lb. 


uisxxcICT  COURTS  (of  tiie  city  of  New 
7ork)L 

1.  MaMcrfomi  pcoaeontlon.  The  assistant- 
jnsdces'  coorte  in  the  city  of  New  York,  have 
no  jurisdiction  of  actions  for  malicious  prose- 
cutions. [1  Johns.  Gas.,  180.]  Supreme  Ot,^ 
1816,  Edwards  «.  Elbert,  12  Johne.,  466. 

2.  A  judgment  of  an  assistant-Justice's 
court  is  a  contract,  within  the  meaning  of  the 
Code,  and  an  assistantrjustice  has  jurisdiction 
of  an  action  thereon.  IT.JT.  Superior  €^,,1^9^ 
Maguire  «.  GaOaghan,  1  Code  R^  127. 

&  Action  on  jndgmant  The  district  courts 
of  tiie  dty  of  New  Tork,  and  the  Kew  York 
Marine  Court  are  neither  of  them  courts  of 
justices  of  the  peace  within  the  meaning  of  the 
Code.  Hence  section  71,  which  prohibits 
an  action  being  brought  upon  a  Judgment 
rendered  In  any  court  in  this  State  except  a 
court  of  Justice  of  the  peace,  without  leave  of 
the  eoort,  te,  is  applicable  to  the  Judgments 
of  tiioae  oourts.  If.  Y.  Ckm.  PL,  1860,  MLlla 
e.lHnBlow,  2  F.  D,  Smithy  18;  8.  C,  8  Code 
R.^  44;  1864,  Thompson  «.  Sutphen,  Id.,  627. 

4^  If  the  pUuntiff  resides  in  the  district  of 
the  justice,  he  has  Jurisdiction  [2  Bey.  Lb  of 
1818,  879,  t  108];  and  if  one  of  the  defend- 
ants resides  in  the  city,  the  suit  may  be  begun 
by  long  summons.  [6  Hill,  286;  2  Den.,'96.] 
jr.  Y.  Superior  Ct.,  1848,  Murphy  v.  Mooney, 
2^biw(/:,28a 

&  If  one  of  the  plaintifis  and  one  of  the 
defendants  are  residents  of  the  city,  and  nei- 
ther liTe  in  the  Justice's  district,  he  has  not 
jurisdiction.  Jf.  Y.  Superior  Ct.,  1848,  Cor- 
nell •.  Smith,  2  Sand/.,  290. 

6L  "nie  objection  need  not  be  taken  by  de- 
murrer or  answer.  lb.  But  compare  Fair- 
banks«.  CorUes,  8  E.  D.  SmiO^  682;  S.  C,  1 
AlfboM  Ft.,  160. 

7.  Seamen's  wages.   The  provisions  of  the 


*  DieapproTed  m  to  thiB  point  in  Boyoe  «^  Saper- 
Tisors  of  C»yiigft,  SM>  Baarb,^  394. 


Code  respecting  the  jurisdiction  of  the  district  i 
courts  in  the  city  of  New  York,  have  not  re- 
pealed the  act  depriving  such  courts  of  juris- 
diction in  actions  brought  for  the  recovery  of 
seamen's  wages.  K  Y.  Com.  PL,  1862,  Collins 
e.  Underwood,  1 E.  D.  Smith,  818. 

8L  Jorisdiotion  of  person.  Under  2  Bev. 
L.  of  1818,  879,  a  judgment  of  a  district  court 
in  an  action  in  which  neither  of  the  parties  re- 
sided within  the  district  in  which  the  judgment 
was  rendered,  is  utterly  void,  and  cannot  be 
sustained  even  upon  the  ground  of  voluntary 
submission  to  the  jurisdiction.  IT.  Y.  Com. 
PL,  1868,  Snyder  v.  Goodrich,  2  E.  D.  Smith, 
84;  Beattie  e.  Larkin,  Id.,  244. 

9.  Where  a  plaintiff  voluntarily  brings  his 
suit  before  the  justice  of  a  district  in  which 
neither  plaintiff  nor  defendant  resides,  and 
goes  to  trial  upon  the  merits,  and  recovers  a 
judgment  against  the  defendant,  though  for 
less  than  the  pLtintiff's  demand  (it  in  no  wtae 
appearing  on  trial  that  the  parties  do  not  re- 
side within  such  district),  the  plaintiff  cannot, 
by  appeal  from  such  Judgment,  require  the 
appellate  court  to  reverse  the  judgment  upon 
the  ground  that  the  Justice  had  no  Jurisdiction 
by  reason  of  such  non-residence.  [18  Wend., 
280;  6  Id.,  466.]  K  Y.  Com.  PL,  1864,  Fair- 
banks V.  Corliss,  8  E.  D.  Smith,  682 ;  S.  C,  1 
AbboUi  Pr.,  160. 

10.  It  teems,  that  a  judgment  so  procured 
is  not,  as  to  the  plainti^  procured  contrary  to  • 
the  meaning  and  intent  of  the  statute 'requir- 
ing suits  in  the  Justices'  courts  to  be  brought 
in  the  district  where  one  of  the  parties  resides ; 
and  if  otherwise,  the  plaintiff  is  so  fiur  pre- 
cluded by  his  own  voluntary  acteuthat  he  can- 
not have  a  reversal  on  appeal.    lb. 

11.  Bamnons.  A  Juatice  of  a  district 
court  in  the  dty  of  New  Tork  can  only  pro- 
ceed by  short  summons  against  a  non-resident 
defendant,  upon  proof  before  him  of  the  de- 
fendant's non-residence.  It  will  not  be  pre- 
sumed, upon  appeal  from  his  judgment,  that 
the  defendant  was  a  non-resident  If.  Y.  Com. 
PI.,  1862,  Sperry  «.  Mi^or,  1 E.  D.  Smith,  861. 

12.  But  if  the  defendant  appears  and  pleads 
to  the  merits,  the  objection  is  waived.  The 
voluntary  appearance  gives  the  justice  juris- 
diction. K  Y.  Com,  Pi.,  1862,  Andrews  «. 
Thorp,  1  E.  D.  Smith,  616. 

13.  An  attaohment  issued  in  a  district 
court  against  a  non-resident  debtor,  must  be 
signed  and  issued  by  the  clerk,  not  by  the  Jui^ 
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liee.  [LftWft  of  lOO,  8.]  IT.  T.  0am,  PI, 
1866,  Ostontook  «.  Lent,  1  ffUt,,  158;  8.  0., 
8  jl»&«ett'  Fr.,  141. 

14.  8iiiii]iioi]S.--neadltig.  The  Oode  of 
Procedure  does  not  regnlate  the  emnmoDB  in 
the  assistant-jostioeB'  oonrts  And  the  Marine 
Court ;  find,  as  the  pleadings  may  be  oral,  they 
need  not  be  verified.  K  Y.  Superior  Ot.,  1848, 
Williams  v,  Prioe,  3  3ii%df,,  289. 

1&  TIm  maaaamaoM  must  state  the  nature  of 
the  cause  cf  action.  N.  7,  Com,  PI,,  1860, 
Cooper  9.  Chamberlain,  3  Cods  S.,  143  (and 
see  Williams  e.  Price,  3  Sandf,,  339). 

ML  A  statement  that  defendant  is  required 
to  answer,  &c.,  "for  $100  damages,  in  an  ac- 
tion upon  contract,"  would  be  sufficient.    7^. 

17.  By  pleading  and  going  to  trial  on  the 
merite,  defendant  waives  a  delsct  of  the  sum* 
moB»  in  this  respeet.    lb, 

la.  A  Justice  of  a  district  court  may  espe- 
daUy  depute  any  person  fA  age  to  serve  a 
summons.  [3  Rev.  L.  of  1918,  884^  %  117.] 
F,  T.  0(m.  Pi.,  1863,  Moateitb  e.  Cash,  10  JT.  Y, 
Leg,  t^,  848;  0.  C,  1  B.  D.  amiths  413. 

It.  BMnviL  In  jQstlMa'  courts  in  the  city 
of  New  York,  the  Justice  need  not  wait  an 
ho«r  after  the  time  for  appearance  mentioned 
in  the  summons,  before  proceeding  wHh  the 
ease.  K  Y.  (T#m.  PI,  1851,  i:ienck  e.  De 
Forest,  8  Code  B.,  186. 

aOL  AtlonMy.  The  act  creating  the  assist- 
ant-Justices' eonrls,  in  providing  that  a  party 
may  appear  in  person,  or  by  attorney,  does 
not  contemplate  an  attoni€fy-at-kw.  B,  Y, 
attperier  Ot.,  184T,  Hngheee.  lfuhr<(B^  1  JSaauif., 
93;  and  see  Baliey  e.  Delaplaiae,  Id,,  11. 

21.  The  attorney  who  appears  for  the  plain- 
tiff in  the  district  ocorts,  is  not  bound  to  pro- 
duce his  authority,  unless  it  Is  required  by  de- 
fendant, the  provision  of  3  Rev.  6tit„  388s 
{  46,doee  not  apply  to  the  Marine  and  District 
Courts  in  th»  city.  [See  3  Rev.  Stat,  967, 
Ji81 ;  16  Wend.,  «62.]  B.  Y.  Cm^  PI,  1865, 
Silkmap  e.  Bolger,  4  B,  D.  BmUh,  386. 

12.  It  umnM,  that  a  constable  serving  pro- 
cess issued  out  of  a  district  court  in  the  city 
.  of  New  York,  is  not  disqualified  to  appear  and 
conduct  the  cause  as  attorney  for  the  plain- 
tiff, the  provision  of  3  Rev.  Stat,  388,  {  45, 
does  not  apply  to  those  courts.  Hitchcock  e. 
Van  Pelt,  4  E.  D,  Smith,  485. 

23.  GaU  of  oaaea.  Where,  in  a  Justice's 
court,  after  the  Justice  has  called  his  cases,  a 
defendant  who  was  in  waiting  asked  his  cause 


to  be  called,  and  was  informed  that  thsre  wit 
no  such  cause,  whereupon  he  left  the  covrt,- 
BM,  that  the  Justice  coald  not  afterwards 
proceed  with  the  cause  in  defendant's  absenee. 
B,  Y,  Com,  PI,  1868,  Mnrling  v.  Grote,  8  Ak^ 
hotW  Pr,,  109;  8.  C,  1  ffiU,,  116. 

24.  Where  a  justice,  by  statements,  which 
are  untrue,  that  the  defendant  is  not  intending 
to  appear,  is  induced  to  take  up  a  cause  at  an 
unusual  time, — «.  ^.,  while  eags^fed  in  the  tri^ 
of  another  cause, — a  Judgment  rendered  by 
him  in  favor  of  the  plaintiff  will  be  reversed. 
B.  F.  Com.  PI,  1856, Beach  e.  MoCana,  4ii>. 
botU'Pr,,  18 ;  8.  C,  1  BUt,,  366. 

25.  It  uom$,  that  a  judgment  of  a  juttiee 
of  a  district  court  of  the  city  of  New  York,  is 
not  irregukr  because  the  Juatlee  sospeadcd 
the  trial  of  another  cause  tbe»  fomg  on  be- 
fore hin^  in  order  to  hear  the  plaintiff's  evi- 
dence and  readier  judgment.    lb, 

ac  Pwfaalt  Defendant's  attorney  havii^ 
suffered  default  in  a*  district  eoart,  by  heiaf 
delayed  in  arriving  at  court  by  eireamelaBces 
liable  to  occur  without  his  fault,  he  bMug  un- 
der the  misi^^rehenaioa  that  no  de&nlts  weie 
taken  until  half  an  hour  after  the  retani-hoar 
of  the  9ammoM,^Beld,  that  the  default  wss 
excusable.  B,  Y,  Com.  PI,  1855,  Seymoar 
«.  Ehner,  1  AbbotU'  Pr,,  418 ;  8.  C,  ^BJ>, 
SmtUk,  199. 

27.  The  N.  Y«  Common  Plefls  cannot  relitvc 
a  diefendant,  under  (866  of  the  Code,  from  a 
judgment  takeo  by  detelt  in  a  district  oo«rt, 
if  he  has  oaee  appeiMred  in  the  action,  p  X. 
D.  Smith,  410.]  B.  Y.  Com.  PL,  1867,  Wilda 
9.  N.  T.  ft  Harlem  R.  R.  Co.,  1  BiU,,  303. 

2&  Ra^^iftdtaa  d  jtmtto^a  return  to  sup- 
port default.    Bpriag  e.  Baker,  1  JSfttt.,  536. 

28  a.  A  Justice  camiot,  on  plaiatiff's  moioB, 
defendant  not  appearing,  a^urn  action  com- 
menced by  summons,  beyond  six  days.  B,  7, 
Omiw  Pi,  1850,  Hogaa  o.  Baker,  3  £  i>.  AmO. 
33 ;  and  see  Redfidd  e.  Floreaoe,  Id^  U9, 

29.  A4]oiiiimMiit  A  judgment  raadsied 
after  t^o  time  within  which  the  justioa  is  re- 
quired by  statute  to  render  judgment  ia  with- 
out Jurisdiction,  and  should  be  reversed.  [19 
Wend.,  871 ;  7  Cow.,  147 ;  11  BarU,  96.)  B,  F. 
Com.  PI.,  1855^  Berrian  e.  OlmMead,  4&J>. 
SmitJ^  379. 

30.  Where  a  justice  a4Jounied  a  caoM^  with 
provision  that  if  defendant  filed  security  mean- 
time he  should  then  have  a  further  adjourn- 
ment, and  defendant  filed  the  security,  but 
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failed  to  appe&r  on  the  adjourned  dEj^—Eeldj 
that  the  Justice  was  right  in  proceeding  to 
judgment  JST.  Y.  Com.  PI,  1866,  Mnber  «. 
Held,  8  Ahhotti'  Pr.,  110. 

31.  A4joi]nimeiit  of  trlaL  The  refusal  of 
the  Justice  of  a  district  court  to  suspend  a 
trial,  after  witnesses  have  been  examined,  for 
the  purpose  of  enabling  one  of  plaintiffs  wit- 
nesses to  leave  the  court  to  searoli  for  papers 
mentioned  in  a  nthpoma  duces  tecum,  served 
on  such  witness  by  the-plaintiff  shortly  before 
the  witness  was  sworn,  is  no  ground  for  re- 
versing the  Judgment.  ilT.  r.  Com.  PZ.,  1864^ 
Fairbanks  «.  Ck)rlies,  8  R  D.  Smith,  582 ;  8.  0., 
1  AhboM  Pt,,  160. 

32.  Where  a  cause,  pending  in  a  district 
court,  was  a^Jbumed  to  the  19th  of  the 
month,  and  on  the  18th  the  plaintiff  appeared 
before  the  Justice,  and  represented  to  him 
that  the  cause  had  been  adjourned  to  that 
day,  and  the  justice  (his  own  entry  of  the 
a^oumment  being  indistinct}  allowed  the 
plaintiff. to  take  an  inquest,  and  rendered 
Judgment  in  his  &vor, — HM,  that  the  Judg- 
ment must  be  reversed  for  error  in  &ct  N.  T, 
Com.  PI,  1867,  Kelly  «.  Brower,  1  Hilt,  614. 

33.  The  affidavits  of  the  parties  being  in 
conflict  as  to  whether  the  adjournment  was 
made  to  the  18th  or  to  the  l^i^-^Eeld,  that 
the  return  of  the  justice  must  govern.    Ih, 

34.  Defindt  after  acQoanioient  of  MaL  In 
an  action  in  a  Justioe^s  court,  after  the  defend- 
ant had  commenced  his  proofs,  the  cause  was 
a^jonrned  by  consent  On  the  adjourned  day 
the  plaintiff  fiuled  to  appear ;  the  justice,  how- 
ever, proceeded  with  the  cause,  and  rendered 
judgment  in  favor  of  the  defendant  upon  his 
counter-claim.  Held,  that  the  Justice  erred  in 
proceeding  with  the  action.  The  only  Judg- 
ment proper  in  such  case,  is  Judgment  of 
nonsuit  or  dismissal.  N.  F.  Com,  PI,,  1856, 
Norris  V.  Bleakley,  1  HiU.,  90 ;  8.  0.,  8  AJh 
hotU'  Pr.,  107. 

35.  Ii^natloa  The  only  witness  for  plain- 
tiff being  the  assignor  of  the  claim  sued  on,  an 
affidavit  by  the  defendant  that  injustice  was 
done  to  him, — Held,  under  peculiar  circum- 
stances, to  be  sufficient  upon  that  point,  on  a 
motion  to  open  the  Judgment  Seymour  v. 
Elmer,  1  AhhotUi'  Pr.,  412;  8.  0.,  4  E.  D. 
Smith,  199. 

36.  A  demand  for  a  jurTf  if  made  in  the 
absence  of  the  adverse  party,  must  be  brought 
to  his  notice;    and  the  objection  that  they 
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have  not  been  summoned  must  be  taken  on 
the  adjourned  day.  K  Y.  Com.  PI,  1862, 
Shannon  v.  Kennedy,  1  E,  D.  Smith,  846. 

37.  The  time  and  mode  of  demanding  a  jury 
in  a  district  court.    lb. 

38b  When,  in  consequeuce  of  the  absence  of 
a  Justice  of  a  district  court  of  the  city  of  New 
York,  a  cause  is,  upon  the  return-day,  ad- 
journed by  the  clerk,  the  proper  time  to 
demand  a  Jury  trial  is  after  Joining  issue  upon 
the  acUourned  day,  and  not  upon  the  original 
return-day  of  the  summons.  IT.  Y.  Com.  PL, 
1866,  Meech  d.  Brown,  1  Hilt.,  267;  8.  0.,  4 
AlhotW  Pr.,  19. 

39.  Under  2  Rev.  L.  of  1818,  874,  {  96,  six 
Jurors  are  properly  Impanelled  to  try  a  cause 
in  the  district  courts  of  the  city  of  New  York. 
K  Y,  Com.  PI,  1866,  Avogadro  «.  Bull,  4  E. 

D.  Smith,  884;  and  see  1  Laws  of  1867,  717, 
ch.  844,  §  84. 

40.  The  practice,  in  the  district  courts  of 
the  city  of  New  York,  in  respect  to  summon- 
ing, impanelling,  and  challenging  Jurors,  de- 
fined. K  F.  Com.  PI,  1866,  Mayor,  ^  of 
N.  Y.  e.  Mason,  1  Ahbotte'  Pt.,  844;  8.  0.,  4 

E.  D.  SmUh,  142. 

41.  Failure  to  pay  the  jnxy  fees  in  season 
for  the  issuing  of  the  venire,  is  a  waiver  of  the 
right  to  jury  trial.  K  F.  Com.  PI.,  1866, 
Kilpatriok  v.  Carr,  8  AlibotW  Pr.,  117. 

42.  Negleot  to  appear.  That  where  a 
party  demands  a  Jury  trial  in  a  Jjustice's  court, 
and  neglects  to  appear  on  the  adjourned  day, 
the  justice  may  proceed  to  hear  the  cause 
without  a  Jury.    Ih, 

43.  Amendment.  A  Justice  of  a  district 
court  has  no  authority  to  entertain  a  motion 
to  strike  out  a  complaint  or  answer,  either  in 
whole  or  in  part  K  F.  Com.  PI,  1866, 
Mayor,  &c.,  of  N.  Y.  e.  Mason,  1  Abbotte*  Pr., 
844;  8.  0.,  4  E.  D.  Smith,  142;  and  see  Bil- 
liard V.  Austin,  17  Barb.,  141. 

44.  Nor  can  he  amend  a  pleading  of  his 
own  motion.  JST.  F.  Com.  PI.,  1860,  Lloyd  v. 
Fox,  1  E.  D.  Smith,  101. 

45w  On  demurrer  to  the  complaint  in  an  ac- 
tion in  a  Justice^s  court,  the  court,  if  it  deems 
the  objection  well  taken,  should  order  the 
pleading  to  be  amended;  and  if  it  is  not 
amended,  should  disregard  it  A  justice  has 
no  power  to  pronounce  judgment  on  a  demur- 
rer without  such  order.  [Code,  $  64.]  y.  Y. 
Com.  PI,  1866,  Glasse  t.  Eeulsen,  8  Ahbotte* 
Pr.,  100. 
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46.  Opening  Jadgment  Whether  a  jas- 
tice  of  a  district  court  has  power  or  not  to 
open  a  Judgment  rendered  by  him  through  in- 
advertence; if  the  party  against  whom  snoh 
judgment  was  rendered  consents  that  it  be 
opened,  and  the  cause  tried,  a  subsequent  Judg- 
ment rendered  against  such  party  will  be  reg- 
uUir.  K  F.  Com.  Fl,  1866,  Scranton  v.  Levy, 
1  mit,  261 ;  S.  0.,  4  AbhoM  Pr.,  21. 

47.  Finding  on  oonflioting  evidence. 
Where  the  evidence  adduced  upon  a  trial  be- 
fore the  Justice  of  a  district  court  is  conflict- 
ing, the  finding  of  the  Justice  will  be  deemed 
conclusive  upon  the  facts.  jV.  Y,  Chm,  Pl.^ 
1854,  Fairbanks  v.  Oorliea,  8  E.  D,  Smithy  582 ; 
8.  0.,  1  Abbotts'  Fr.,  160. 

48.  On  appeala  from  Justice's  courts,  the 
court  will  not  reverse  a  judgment  because  the 
retam  of  the  Justice  la  defective.  Nl  T,  Com, 
P2L,  1851,  Elenck  «.  De  Forest,  8  Code  B.,  186. 

49.  Notice  of  appeal  Upon  appeal  from 
a  New  York  district  court,  the  appellant  is 
limited  to  the  grounds  of  appeal  stated  in  his 
notice.  Where  none  t^rid  stated,  the  Judgment 
will  be  affirmed.  K  T.  Com.  P2.,  1858,  Davis 
a.  N.  T.  A;  Erie  B.  B.  Co.,  1  EUt.,  648. 

50.  Retom.  On  the  hearing  of  an  appeal 
from  a  district  oourti  the  return  of  the  Justice 
cannot  be  contradicted  or  impeached  by  affi- 
davit. It  is  conclusive  in  respect  to  the  state- 
ments contained  in  it.  If  erroneous,  it  must 
be  corrected  by  motion.  If.  T.  Com.  Pl,^ 
1857,  Spence  «.  Beck,  1  BiU.,  276. 

51.  Even  where  a  Justice  renders  Judgment 
for  a  wrong  amount|  throng  inadvertence, 
the  Common  Pleas  have  not  power  to  correct 
the  error;  they  can  only  reverse  the  Judg- 
ment Hf.  T.  Com.  Fly  1866,  Hardy  v.  Seelye, 
1  H%U.,  90;  S.  0.,  8  AJibotU?  Ft.,  108. 

52.  The  decision  of  a  Justice  upon  a  motion 
to  ^smiss  the  summons  for  variance  between 
the  summons  and  complaint,  ia  not  reviewable 
in  the  Oommon  Pleas,  upon  appeal  from  the 
Judgment  after  answer.  [1  E.  D.  Smith,  412, 
615.]  N.  T.  Com.  PZ.,  1866,  Brown  «.  Jonea, 
1  HUt.,  204;  8.  0.,  8  AbbotU'  Fr.,  80. 

53.  Preamrving  testimony.  On  appeal  from 
a  justice's  Judgment,  the  Oommon  Pleas  have 
no  power  to  preserve  the  testimony  of  a  wit- 
ness taken  on  the  trial,  although  such  witness 
has  left  the  State  and  his  testimony  cannot  be 
procured  upon  a  new  trial.  iT.  F.  Com,  Fl,, 
1856,  Norris  v.  Bleakley,  8  AbbotU'  Fr,,  107. 

54.  Former  triaL    The  mero  fact  that  it 


was  proved  that  a  former  trial  has  been  had 
between  the  same  parties,  when  the  return 
does  not  show  how  such  trial  terminated,  will 
not  warrant  the  reversal  of  the  Judgment  of  a 
district  court  for  a  pUintifl^  upon  an  iasne 
there,  on  a  plea  of  former  Judgment.  If.  Y. 
Com,  Fl,,  1855,  Morrill  «.  Whitehead,  4  E.  2>. 
Bmiik,  289. 

55.  An  act  to  reduce  tlMaeveoralflOte  re- 
lating to  the  district  courts  in  the  dfy  <^  New 
York  into  one  act,  making  complete  provision 
for  the  jurisdiction,  powers,  and  course  of  pn>- 
oedttre  in  those  courts,  and  leptaUng  all  statotea, 
laws,  and  rules  in  any  case  thus  provided  for,  or 
inconsistent  with  these  provisions.  1  Loom  of  1857. 
707.  ch.  844. 

56.  Seomity.  Under  the  act  of  1857,  re- 
specting practice  in  the  distiict  courts  ia  the 
city  of  N«w  York  (1  Lau»  qf  1857,  707),  a 
non-resident  plaintiff  must  give  secnrity  for 
coats  when  he  proceeds  by  long  summons,  as 
well  as  when  he  proceeds  by  short  sommona. 
K.  Y.  Com,  FL,  1858,  Haule]d>eok  «.  Qilliea, 
7  Abbotts'  Ft.,  421. 

57.  Balartea  of  justioeflk  Ao.  Of  the  con- 
stroction  of  the  act  of  1857,  relative  to  the 
district  courts  of  the  <uty  of  New  York  (1  Zamt 
qf  1857,  ch.  844) ;  and  of  the  conatitataonality 
of  that  act  in  respect  to  salaries  of  Joslioea, 
&c.  Green  v.  Mayor,  ^.,  of  New  York,  5 
Abbotts' Fr.,  60Z. 


58.  Jn 

against  the  city  Corporadon  limited.    Lams  tf 
1858.  669,  ch.  834. 

59.  Jnatioee  and  oleiltB  may  adminiater 
oaths,  and  JustioeB  may  take  ackaowIadgMaoii 
and  depositions.  Lmst  ^  1857,  707,  ch.  M4. 
«76,77. 

And  see  Juanoss'  Ooustb;  ICasihs  Ooust. 


ZMtfi'liUBINO  RBLIGKEOU8 


1.  A  rale  of  a  ohnroli,  restraining  a  man 
from  going  out  during  the  service,  is  an  in- 
fringement on  natural  liberty,  and  will  not 
protect  the  officer  of  the  ohoroh  acting  under 
it.  Oen.  8ess.y  1822,  People  «.  Browne,  1 
Wheel  Cr.,  124. 

2.  Indiotment  Disturbing  divine  service 
is  still  indictable  at  common  law,  though  the 
statute  (2  Reo,  L.  0/I8I8, 196)  declarea  a  pen- 
alty.  Oen.  Sets.,  1828,  People  «.  Degej,  8 
Wheel  Cr,,  185. 
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a  Aot  of  18M.  Under  the  pravinons  of 
iReT.  U  of  1818, 198,  as  amended  1884,  ob 
874,  a  Jnatioe  of  the  peace  has  a  right  to  order 
t  peraen,  keeping  a  hnekster'a  ahop  within  two 
ntfleB  of  a  rdigiona  meeting,  into  the  coatodj 
of  a  eoostable,  npon  his  personal  view  of  the 
offenee)  without  issning  a  warrant.  Suprmne 
Or.,  1880,  Farrell  e.  Warren,  8  Wmd.y  268. 

4. /qrtidiottoii.  BjseotionOoftbeaotto 
fspitfise  immorality  (8  Em.  L,  ^^1818, 198), 
JDfiMination,  upon  oath,  of  the  offence,  gives 
ihejnstiee  jnrisdietion ;  and  though  his  warrant 
Mt  forth  the  oflbnee  erroneonslj,  he  is  not  to 
bs  treated  as  n  trespasser.  8uprim€0t.,lBS% 
Atehinson  «.  Bpencer,  9  Wend,^  68. 

5.  IMstiixtiiiig  religions  meetlngB  forUdden, 
«dptoossdla9itopnsish,regahUed.  lJZfls.AoC, 
t7i«i64-«8. 

6.  Mode  of  trial,  and  oosts.  Zam  <ir  1684, 82, 
dLTS. 

7.  lCagisti»t0b  Persons  arrested  under  this 
act  most  bo  brought  before  the  magistrate  who 
isnied  the  process,  and  no  other  justice  has 
jorisdiotioii.  Suprmne  Ot^  1887,  People  «. 
FaUer,  17  Wend,,  811. 

a  That  where  the  prisoner  oljects  jto  the 
lofkiencj  of  the  warrant,  the  Justice  cannot, 
on  overruling  the  objection,  pronounce  judg- 
ment without  proof.    Tb. 

9.  Yoliiiitary  appearanoe.  In  proceedings 
agvnst  disturbers  of  religious  meetings,  under 
1  Ber.  8tat.,  676,  §  78,  the  actual  iaeue  of  pro- 
oesB  b  not  ueceesary,  but  parties  may  voluu- 
taiily  appear,  within  the  time  limited  by  stat- 
its  for  the  prosecution,  as  in  any  other  case, 
•adjoin  issue  or  confess  the  comphunt  Shk- 
prtne  Ct.,  1888,  Foster  v.  Smith,  10  Wend.^ 

m. 

IflL  Becnztty  for  the  penalty,  on  conviction. 
Day  be  given  in  the  name  of  the  clerk  of  the 
soort,  and  need  not  be  in  the  name  of  the 
People.  ^fi^aiiM  a.,  1888,  Ohatfield  e.  Frye, 
19  Wnd^  045. 
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I.  In  Osstebal. 

1.  The  TUngHah  law  ooncaming  divorces  is 
chiefly  the  ecolesiastioal  law,  and  not  the 
oomofton  law  of  that  country ;  and  has  never 
been  adopted  in  thb  State.  Ohonury,  1880, 
Burtis  9.  Bnrtis,  Hoph,,  667. 

History  of  the  law  of  divorce  in  this  State. 
Ih. 

a.  Disttaot  oaaaaa.  /i(  imhw,  that  adultery 
and  orael  treatment  cannot  both  be  charged  in 
the  same  bill.  Pomeroy  «.  Pomeixiy,  1  JohnM. 
(7^,606. 

a  ▲  deed  of  a^paxatloa  is  no  bar  to  a  di- 
voixse.  [Const,  148;  1  Hagg.  Sec,  760;  8 
Id.,  115.]  F.  Chan,  Ct,,  1888,  Anderson  e. 
Anderson,  1  Eim.,  880. 

4.  Onm-mOim.  The  court  will  not  order 
the  wife^s  salt  for  a  separatioB  to  be  stayed 
until  the  decision  of  a  subsequent  suit  of  tha 
husband  for  a  divorce,  unless  the  husbaad 
shows  a  preponderance  in  his  favor  upon  the 
merits  in  the  respective  suits ;  and  she  is  en- 
titled to  an  allowance  lor  piaintenanee  and 
costs,  as  in  other  cases.  V,  Ohofi.  01.^  1688, 
Hpupoy  «.  Honroy,  1  Edw,,  3i88. 

&  A  Uiir4  pevaon  who  ia  made  %  p^rty  by 
reason  of  alleged  oollusion  in  matters  touching 
property,  cannot  in  bis  answer  make  reorim- 
inatory  charges  against  the  oomplaiuant,  and 
excuse  the  defeodanCs  conduct    lb, 

&  Petition  of  wife's  mother.  The  mother 
of  a  married  infant  against  whom  a  Jadgmeiit 
of  divorce  had  been  obtained,  applied  to  the 
court  by  petition,  setting  forth  facts  tending 
to  show  collusion  by  the  parties  in  obtaining 
the  divorce,  and  asked  to  be  appointed  gwur- 
dian  ad  Utem  for  her  daughter,  and  to  have 
the  judgment  opened. 

MM^  that  her  application  must  be  denied, 
as  she  had  no  legal  interest  in  the  litigation; 
but  that  it  was  the  duty  of  the  court  to  direct 
a  reference  to  ascertain  if  there  bad  been  any 
coUosion.  Si^me  Ot,  1668,  K  B.  e.  £.  0. 
B.,  8  AlfboM  iV.,  44;  S.  C,  38  Barb.,  890. 

7.  Teatibnony.  A  divorce  should  not  be 
granted  on  suspidoas  testimony.  It  must  ap- 
pear, not  only  that  the  adultery  has  been 
committed,  but  that  there  was  no  collusion 
between  tbe  parties  in  laying  a  foundation  for 
the  suit,  and  in  bringing  it  before  the  court 
r.  Chan.  Ct.,  1841,  Hanks  e.  Hanks,  8  j5Uv., 
469. 

a  Nor  should  it  be  granted  on  tsftimony  of 
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•  physician  which  ought  to  have  heen  rejected 
under  the  statute.  F.  Chan.  Ct.^  1841,  Han- 
ford  D.  Hanford,  8  jE%2ie.,  468. 

9.  Oonoent.  The  law  will  not  proceed  on 
the  ground  of  a  consent  to  a  dissolution  of  the 
marriage  contract.  Chancery^  1815,  William- 
son «.  Williamson,  1  John$,  Ch.,  488. 

10.  Restoring  separate  property.  That 
upon  decreeing  a  divorce,  or  separation,  the 
court  may  restore  to  the  injured  wife  her  sep- 
arate property.  Van  Duzer  v.  Van  Duzer,  6 
Paige,  866;  Sackett  v,  Giles,  8  Barb,  Cfh.,  204. 

11.  Wife's  ptopeily  in  husband's  hands. 
Where  the  wife,  suing  for  a  divorce,  is  en- 
titled to  an  income  for  life,  of  property  in  the 
hands  of  her  hushand,  and  the  hushand  con- 
sents to  pay  her  the  income,  the  court  will  not 
make  any  other  order  respecting  it,  pending 
the  suit  If  the  property  is  unproductive  real 
estate,  the  court  may  order  it  to  be  sold,  and 
the  money  to  be  invested,  to  abide  the  final 
decree  of  the  cause,  the  income  in  the  mean 
time  to  be  paid  to  her.  Ohaneeryy  1829,  Ool- 
lins  «.  Oollins,  2  Paigs,  0. 

12.  Verbal  agreement  to  diaoontiniie. 
Where,  pending  the  wife's  suit,  the  husband 
makes  a  provision  for  the  wife,  upon  a  con- 
tract between  them  to  live  separate,  the  court 
refused  to  sanction  a  verbal  agreement  to  dis- 
continue the  suit,  based  upon  such  contract. 
Chancery,  188<  Rogers  e.  Rogers,  4  Paige, 
016. 

13.  Conqvomiaing.  The  wife  has  a  right 
to  compromise  her  suit  for  a  divorce;  though 
the  court  may  look  into  the  case,  so  far  as  to 
see  that  she  has  not  been  imposed  upon,  in 
the  settlement  Ohaneery,  1829,  Kirby  «. 
Eirby,  l-Paige,  566. 

14^  DiMllL  of  defendant  A  wife  filed  a 
bill  for  a  separation  for  cruel  treatment,  and 
made  the  husband's  assignees  in  bankruptcy 
defendants,  but  failed  to  establish  her  right  to 
a  decree;  and  the  husband  being  dead,  the 
bill  was  dismissed  as  to  the  assignees  with 
costs.    Backett «.  Giles,  8  Barb.  Oh^  204. 

15.  Beomity  for  onstody  of  ohild.  A  pa- 
rent, to  whom  custody  of  a  child  has  been 
given,  subject  to  the  right  of  the  other  parent 
to  visit  it  pending  the  proceedings,  may  be  re- 
quired, upon  evidence  of  an  intention  to  leave 
the  State,  to  give  security  not  to  remove  the 
ohild  from  the  Jurisdiction  of  the  court.  Su- 
preme CU,  Bp,  T,,  1857,  People  e.  Paulding,  15 
Emo.  Pr.,  16T. 


16.  Poreign  divoroes.  The  plaintifl^  in  or- 
der to  obtain  a  divorce  which  the  laws  of  thi» 
State  would  not  permit,  instituted  her  pro- 
ceedings in  Vermont,  while  she  was  an  inhab- 
itant of  this  State,  and  while  her  domidl  oon* 
tinned  here,  and  there  obtained  a  divorce. 

Held,,  that  the  courts  of  this  State  could  not 
sustain  an  action  brought  by  her  on  the  Jadg- 
ment,  to  recover  the  alimony  decreed  by  the 
court  of  Vermont  An  act  done  in  fm^idein^ 
legie  cannot  be  the  basis  of  a  suit  in  the  courts 
of  the  country  whose  laws  are  attempted  to 
be  infringed.  [8  T.  R.,  454^  466.]  J3ktpreme 
Ct.,  1806,  Jackson  v.  Jackson,  1  Johm^  494; 
and  see  Pawling  v.  Willson,  18  Id,,  192. 

17.  A  decree  of  divorce  obtained  by  the 
husband  in  another  State  against  the  wife, 
who  was  not  within  the  Jurisdiction  of  the 
court,  was  not  served  with  prooess  and  did 
not  appear  to  defend,  is  absolutely  void.  [10 
Mass.,  262.]  Supreme  Ct,,  1818,  Borden  e. 
Fitch,  15  Johne,,  121 ;  and  see  Jackson  «.  Jack 
son,  1  Id.,  424. 

10.  A  divorce  in  a  competent  court  of  an- 
other State,  procured  by  the  wife,  without 
any  service  of  process  upon,  or  appearance  of^ 
the  husband,  who  was  domiciled  here,  is  vrndL 
So  held,  on  a  review  of  authorities.  Stq^reme 
Ct.,  1885,  Bradshaw  «•  Heath,  18  Wend^ 
407. 

19.  Husband  and  wife  were  married  and 
resided  in  this  State,  and  the  wife  here  pro- 
cured a  decree  of  separation.  Afterwards,  the 
husband  obtained  a  divorce  in  another  State, 
on  service  by  publication  merely,  and  without 
any  appearance  of  the  wife  in  his  suit;  and 
thereupon  married  again.  Held,  on  many  au- 
thorities, that  the  divorce,  being  without  Ju- 
risdiction, was  void,  and  the  second  marriage 
entitled  the  wife  to  a  divorce  for  adultery. 
Supreme  Ct.,  Sp.  7*.,  1851,  Vischer  «.  Visoher, 
12  Barb.,  640. 

20.  A  decree  of  divorce  granted  by  the 
court  of  a  foreign  State,  in  an  action  brought 
and  prosecuted  in  the  defendant's  absence 
from  such  State,  and  without  notice  to,  or 
appearance  by,  the  defendant,  is  without  Juris- 
diction and  void.  No  person  shall  be  bound 
by  a  judgment  without  being  heard.  [12 
Barb.,  640;  15  Johns.,  121.]  Supreme  Ct.. 
Sp,  T.,  1859,  McGiffert  v.  McGiifert,  81  Barh^ 
69;  S.  0.,  17-fliw.iV.,  18. 

21.  Practioe  m  divorce  oases.  Rdm  pf  1858 
86-91. 
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n.  D1YOBGB8  ON  THB  GbOUND  OF  Nui/- 
LTTT  OF  MaKBTAGB. 

22.  Void  maniage  Bboald  be  declared 
void.  Though  a  marriage  be,  ipio  factOj 
Toid,— 0.  ^.,  where  a  party  was  insane, — 
yet  it  18  proper-  that  it  shoald  be  declared 
Toid  by  a  judicial  decision  by  some  oonrt  of 
competent  Jnrisdiction.  [1  Bl.  Com.,  489 ;  1 
Collin,  on  Lnn^  654;  Sid.,  112;  Free,  in  Oh., 
908;  lEq.Cas.Abr., 278;  9Mod.,98;  IVes. 
&  Beam.,  140.]  Ohaneery^  1820,  Wightman  e. 
Wightman,  4  JohM.  Ch^  848 ;  and  see  Perry  e. 
Perry,  2  Paige^  601. 

80  of  a  marriage  procured  by  abduction, 
terror,  and  fraud.     1826,  Ferlat  e.  Gkgon, 

23b  Xbe  power  of  tiie  court  given  by  stat- 
nt#is  distinct  from  its  general  Jnrisdiction  as 
a  court  of  equity.  lb.  But  see  Burtis  e. 
Burtia,  Soph^  667;  Perry  e.  Perry,  2  Paigs^ 
501. 

24.  Power  of  oonrt  The  Court  of  Chan-, 
eery  has  not  power,  even  with  the  consent  of 
the  parties,  to  divorce,  except  in  the  special 
eases  provided  for  by  statute.  Olumcery^  1 628, 
PWrner  e.  Palmer,  1  Paige^  276 ;  1881,  Perry  «. 
Perry,  a /<i,  601. 

25.  Age.  Marriage  under  the  age  of  legal 
consent,  may  be  declared  void.  2  Reo,  StaL,  142, 
$20,  sobd.  1 ;  §  21 ;  Loim  </1841,  284,  ch.  257. 

26.  Where  a  person.  Inaane  at  the  time  of 
her  marriage,  after  the  return  of  reason,  re- 
fiued  to  ratify  or  consummate  it,  and  filed  her 
bill  to  annul  it,  the  court  decreed  the  marriage 
null  and  void.  Ohane&ry^  1820,  Wightman  e. 
Wightman,  4  Johns.  Ch,,  848 ;  S.  P.,  2  £ev. 
&(it.,142,$20,  subd.8. 

27.  Foroe  or  fraud  liarriage  obtained  by, 
oay  be  declared  void.  2  Sm.  StoL,  142,  §  20, 
mbd.  4. 

28l  Wbiere  the  moHier  of  a  bastard  charged 
the  child,  by  oath,  upon  the  complainant,  and 
the  complainant  thereupon,  believing  the  child 
his,  married  the  mother,  but  subsequently  as- 
certained that  the  child  was  a  mulatto,  and 
that  the  mother  knew  it  was  not  his  at  the 
thne  she  made  oath, — Meld,  that  the  com- 
plainant was  entitled  to  a  decree  declaring  the 
loarriage  void,  on  the  ground  of  fraud  in  ob- 
tsining  his  consent  Chancery,  1886,  Scott «. 
Sbofeldt,  6  Paige,  48. 

29.  A  marriage  procured  by  fraud  or  force. 


dissolved  on  the  complaint  of  the  mother  of 
the  wife.    Sloan  e.  Kane,  10  ffoto.  Pr,,  06. 

30.  Impotence.  In  this  State,  the  Court  of 
Chancery  cannot  dissolve  a  marriage,  or  de- 
cree a  divorce,  for  corporal  impotence  on  the 
part  of  the  husband.  Chancery,  1826,  Burtis 
e.  Burtis,  ffopk,,  667 ;  approved  in  Perry  e. 
Perry,  2  Paige,  601. 

31.  Phyaioal  incapacity  of  either  party,  a 
ground  of  declaring  void  the  marriage  contnict. 
2Sm.Stai.,  142,  §  20,  subd.  5. 

32.  Under  the  Revised  Statutes,  as  well  as 
by  the  English  and  Continental  law,  to  author- 
ize a  sentence  of  nullity,  on  the  ground  of  im- 
potence, the  existence  of  incapacity  at  the 
time  of  marriage,  and  that  it  continues,  and  is 
incurable,  must  be  shown.  [1  Chitt  M.  J., 
876 ;  Law  of  H.  A;  W.,  16 ;  1  Hagg.  Ecc,  628 ; 
2  Lee's  Ecc.  Oa.,  680 ;  1  Beck's  M.  J.,  68;  4 
Partida,  tit  8,  law,  2;  Van  Leeuw.,  87.1 
Chancery,  1886,  Devanbagh  e.  Devanbagh,  6 
Paige,  664. 

33.  Mere  sterility  of  the  wife  can,  in  no 
case,  be  ground  for  such  sentence.    lb, 

34.  The  court  has  the  power  to  compel  the 
necessary  examination.    lb, 

35.  CoraUe  Impotenoa  Wl^ere  there  b 
reason  to  believe  that  the  incapacity  could  be 
removed  by  a  slight  surgical  operation,  there 
is  a  probability  of  capacity,  and  the  court 
cannot  annul  the  marriage.  Chaneery,  1886, 
Devanbagh  «.  Devanbagh,  6  Pcnge,  176. 

3€L  The  fact  that  the  defendant  is  unwilling 
to  cohabit  with  the  complainant,  and  there- 
fore declines  to  silbmit  to  the  operation,  is  no 
ground  for  a  sentence  of  divorce.  The  court 
has  no  power  to  compel  the  performance  of 
the  marriage  vows.    lb, 

37.  CcDfeaalOB.  The  Revised  Statutes,  which 
authorize  the  court  to  declare  a  marriage  null 
for  physical  impotence,  forbid  such  a  sentence 
solely  on  the  confession  or  declaration  of  the 
parties.  Chaneery,  1886,  Devanbagh  e.  Dev- 
anbagh, 6  Paige,  664. 

3&  Conaangoinity.  Of  the  power  of  the 
court  to  declare  a  marriage  null  as  contrary 
to  the  law  of  nature.  Wightman  e.  Wightman, 
4:  Johns,  Ch.,  848. 

39.  limitation.  The  object  of  2  Rev. 
Stat.,  148,  §  80, — declaring  that  a  marriage 
may  be  annulled  on  the  ground  that  the  con- 
sent of  one  of  the  parties  was  obtained  by 
force  or  fraud,  during  the  lifetime  of  the  par- 
ties, or  one  of  them, — is  to  prohibit  the  annul- 
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•ling  of  ihe  marriage  after  the  death  of  both 
the  parties,  not  to  extend  the  lipiiitation  to  any 
period  wiUiin  the  lifetime  of  either.  Okan- 
c&ryy  1848,  Montgomery  «.  Montgomery,  8 
Bwrb.  Oh.,  182. 

40^  ColiabitetJoii.  The  diflsolntion  of  a 
marriage  denied  on  the  ground  that  there 
had  been  a  voluntary  oohabitatioB.  [2  Rev. 
Stat.,  148,  S  S2*]  Olinsmann  v.  Glinsmann, 
12  Sow.  Pr,^  82. 

41.  Admlflsiona.  A  mairiage  contract  is 
never  annulled  upon  the  mere  admisBions  of 
the  defendant  dumcery^  1848,  Montgomery 
e.  Montgomery,  8  B(Mrb.  OK^  182;  8.  P.,  2 

42.  TiaiewitUn  wltfdh  toita  to  annnl  mar- 
riagfle  may  be  brought.    2  Bm.  ButL,  142^144. 

4Ed.  BffBOt  of  decree.    lb, 

in.  DnrOBCBS  tob  Adultkbt. 

44.  JmtedlotloiL  To  giTe  the  court  juria- 
diction  to  decree  a  divorce  for  adult«ry,  under 
2  Rev.  L.  of  1818, 197,  { 1,  where  the  mar- 
riage was  solemniied  abroad^  the  bill  muet 
show  that  Jxyth  parties  were  inhabitaots  of 
the  State  at  the  time  of  the  adultery  charged. 
Chtmo^,  1814^  Mix  e.  Mix,  1  /Mm.  Oh,, 
204. 

4ft.  To  entitle  a  party  to  sustain  a  bill  for  a 
divorce,  under  the  statute  (2  Bm,  L,  ^1818^ 
197),  he  must  be  an  actual  and  homtk-Jide  in* 
habitant  of  the  Stafe  at  the  time  of  the  adul^ 
tery  committed,  and  at  the  time  of  exhibiting 
the  bill.  GhoMiry,  181G,  WilHamson  e.  Pa- 
risien,  1  JchnB.  Ch,y  889. 

46.  WOftil  abaance.  The  plaintiff,  after 
living  with  his  wife  for  several  years,  and 
having  children  by  her,  abandoned  her  and 
went  abroad,  and  remained  for  eight  years 
without  her  hearing  from  him.  She  presumed 
he  was  dead,  and  married  again ;  he  returned, 
discovered  it,  and  with  apparent  acquiescence 
departed  again,  and  continued  abroad  for 
twenty  years,  and  then  returned  and  sued  for 
a  divorce  for  the  adultery ; — Ihldy  that  though 
the  second  marriage  was  doubtless  void,  the 
bill  must  be  dismissed,  because  plaintiff  was 
not  an  inhabitant  of  the  State  within  the 
meaning  of  the  statute.    Ih. 

47.  Limitation.  On  a  subsequent  bill  by 
the  same  plaintiff, — E$ld^  that  the  l^se  of 
time  was  a  bar  to  the  suit,  by  analogy  to  the 
limitations  of  actions^    The  statute  empowers 

.  the  court  to  grant  a  divorce,  but  leaves  it  in 


their  discretion.     Cfhaneery^  1815,  Williamaoa 
e.  Williamson,  1  Johw.  Oh.^  48a 

48.  Divorce  may  be  denied,  if  suit  be  not 
brought  within  five  years  after  discovery  of  of- 
fenoe.  2  Am  AM.,  145,  §  42 ;  and  ase  Yallean  v. 
yaUeau,6Pa^  207. 

49.  Caaea  in  which  divorce  may  be  granted 
for  adultery,  mode  of  proceeding,  and  dSsct  of 
decree.    2  iEoi.  Aol.,  141 

50.  Where  the  defendant  was  a  non-resi- 
dent at  the  time  of  the  adultery,  and  commit- 
ted it  out  of  tlie  State,  the  injured  party  can- 
not maintain  a  suit  here  for  a  divorce,  unless 
he  was  an  actual  inhabitant  of  the  State  when 
the  ofi^nce  was  committed,  and  at  the  time  of 
exhibiting  the  bill.  Ooming  temporarily  into 
the  State  to  file  the  biB,  and  then  departing, 
does  not  make  him  an  inhiabitant  V,  Chan, 
at.,  1842,  McNeil  e.  McNeil,  8  JSbUd.,  550. 

51.  Irregiilar  decree.  The  husband  ob- 
tained an  irregular  decree,  and  a  second  wife 
contracted  marriage  with  him  in  good  faith, 
and  had  children  ;^^<^  that  tiiough  the 
cause  should  be  opened  on  the  petition  of  the 
first  wife,  to  enable  her  to  defend,  the  decree 
should  be  retained  meanwhile,  dkaneerff, 
1884,  Dunn  e.  Dunn,  4  P^«,  425. 

52.  Second  nftaxrlagow  By  the  Revised 
Statutes  (2  JS&t.  Stat,  189,  §  6),  a  second  mar- 
riage, contracted  in  good  fidtii,  in  the  life  of 
the  other  party,  after  such  otiier  party  had 
been  absent  for  five  years,  is  voidable  merely, 
and  is  considered  void  only  from  the  time  it 
is  so  decreed.  And  where  such  a  second  mar- 
riage has  been  contracted,  it  follows  that  con- 
tinued cohabitation  in  pursuance  <^  it,  though 
with  knowledge  that  the  first  husband  or  wift 
is  living,  is  not  such  criminal  adUtery  as 
will  authorize  a  divorce:  Ohantmyy  1886, 
Yalleau  e.  Yalleau,  0  Faiffe,  207. 

59.  But  such  a  cohabitatkA  after  »  deoree 
of  nullity,  is  such  adultery.  lb.;  and  ass 
Stanford  e.  Stanford,  1  JBdw,,  817. 

54w  The  detedant  cdktained  a  deorea  of  di- 
vorce from  his  wife,  and  married  aad  cohabit* 
ed  with  another.  The  decree  was  void  for 
want  of  Jnrisdiotion.  MM,  that  his  first  wift 
was  entitled  to  a  divorce  on  the  ground  of  bit 
adultery  in  such  cohabiting.  Suprmme  (^ 
iS^.  T.,  1859,  McGiffert  e.  McGiflBKl,  81  Ard., 
69 ;  S.  0.,  17  ffom.  Pr,,  18. 

55.  Addltery  pondlBg  aolt.  No  deores 
can  be  had  for  adultery  committed  afler  the 
fiting  of  the  bUl.  V.  Chan,  01^  laiS,  Ferritf 
9.  Ferrier,  4  JStiis.,  294. 
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5&  If  a  hnsbftod  suing  for  a  diToroe  for 
sdultery  ia,  evtti  after  anit  bron^t,  guilty  of 
adultery  himself,  it  is  a  bar  to  the  snit 
[Pbynter,  2M;  2  Addams'  Soo.,  969.]  Ohan^ 
my,  18M,  Snith  «.  Smith,  4  JMge^  483. 

87.  Bvldsnoe  of  adultery.  In  diVoroe 
nses,  it  is  a  fundamental  mk  that  it  is  not 
neeessary  to  prove  the  diraot  faot  of  adultery 
bot  it  may  be  inferred  fit>m  oireunslanoeB 
that  lead  to  it  ae  a  neeeseary  eondnsioB. 
This  ittfersnee  osanot,  howerer,  be  drawn 
from  appearances  that  are  equally  capable  of 
two  iBterpretelioMw  p  Hagir*  Oonaist,  1.] 
N.  7.  Superior  Ot.,  1849,  Ferguson  «.  Fergn- 
eon,  8  8an4f.,  807. 

SOL  Wlmre  a  husband  asks  a  decree  of  di- 
Toroe  from  his  wife  on  the  gromid  of  adidtery, 
and  the  hi^renoe  from  tbe  whole  testimony  is 
very  strong  that  be  had,  for  years^  abandoned 
his  wife  and  fiunily,  and  thrown  them  npoo 
the  world  for  support,  he  must  present  to  tbe 
oourt  testimony  which,  upon  iis  /kes^  dearly 
proTes  the  charge  of  adukery  he  makes  against 
his  wife.  £h^me  Ot^  Sp,  T.,  1865,  Trust  e. 
Trust,  11  mm.  Pr.,  628. 

9&4  That  when  a  rdSsrence  is  ordered,  proof 
must  be  made  before  the  referee,  not  only  of 
the  feet  of  adultery,  but  of  all  the  other  ma^ 
terial  fects  charged  in  the  complaint  Arbor- 
gast  •.  Arboigast,  8  Mow.  iV.,  897. 

€0l  BUI  confewafl.  The  oourt  will  not 
grant  a  decree  on  a  biU  taken  as  confessed, 
without  fint  examining  the  papers  and  proofe. 
Supreme  Ct^  Sp.  T.,  1847,  Robinson  o.  Robin- 
Bon,  1  Baeh.^  87. 

CL  AArmatiTe  relieA  In  an  action  under 
the  Code,  for  divorce  for  adultery,  the  defend- 
ant may  set  up  adultery  of  the  complainant  as 
a  ground  oi  affirmatiTe  relief.  N,  F.  Shperier 
CL  (1«»0>  B.  e.  B.,  11  ^.  F.  Leg.  6u.,  860. 
€2.  P)rovialo&al  nonedlea.  In  a  wife's  suit 
for  a  divorce,  an  injunotion,  a  ne  esseat^  and  a 
recMver  may  all  be  made  use  of  to  aid  the 
court  in  doing  justice  between  the  parties. 
Ckameery^  1838^  Elrby  e.  Eirby,  1  PcAge,  861. 
63.  Taoating  daoree.  After  a  divorce  has 
been  gnmled  for  adultery,  the  oourt  ought  not 
to  refuse  the  petition  of  the  parties  to  open 
the  decree,  on  sufBcient  evidence  of  fergire- 
neaa,  and  without  prejudice  to  ri^ts  of  third 
persons.  Okamcery^  1881,  Oolvin  e.  Oolvin,  8 
Pa^«,d86. 

M.  On  vacating  the  decree  in  such  ease,  the 
court  refused  to  order  the  pleadings  and  pro- 


ceedings to  be  taken  from  the  files  and  de- 
stroyed, but  ordered  that  they  should  be 
sealed  up,  and  not  inspected  without  leave. 
lb. 

05.  "Where  a  decree  for  a  divorce  for  adul- 
tery was  regularly  obtained  by  the  wife,  while 
the  husband  was  a  convict  in  state-prison,  the 
court  reftised  to  open  the  decree  to  enable  the 
husband  to  set  up  condonation.  Hofinire  v. 
Hoftnire,  T  Paige,  00;  afBrming  8.  0.,  8  JEdw., 
178. 

M;  Illngltftnaoy.  The  complainant  in  a 
suit  for  a  divorce^  who  asks  for  a  decree  de* 
daring  the  children  of  the  defendant  illegiti- 
mate, must  produce  some  further  evideuce  el 
the  non-access  of  the  husband  than  the  mere 
feet  that  the  wife  was  living  in  adultery  with 
another  person.  Courts  should  not  undertake 
to  unsetUe  the  title  to  property,  or  to  put  the 
eMme  of  any  one  in  Jeopardy,  by  speculating 
upon  the  mere  probabilities  in  fevor  of  the 
iBegiltoacy  of  a  chiM  who  might  or  mi^t 
not  have  been  begotten  by  the  husband  of  the 
mother.  Ohaneerp,  1846,  Van  Aemam  e.  Van 
Aemam,  6  Ok  Sent,  1.  ' 

67.  Wlfeli  yiOijqaty.  Where  a  divorce  for 
addtery  is  granted  to  the  wife,  she  is  entitled 
to  the  real  and  personal  estate  which  belonged 
to  her  at  the  time  of  the  marriage,  and  which 
bad  come  to  her  by  gift,  devise,  or  descent, 
during  the  coverture,  and  which  the  husband 
had  not  reduced  to  his  actual  possession  before 
the  offence.  [6Johns.  Oh.,178;  6  Paige,  868; 
9  Watts,  886;  8  Brock.,  886;  4  How.,  109.] 
Ohaneery,  1848,  Renwick  e.  Renwick,  10 
Paige,  480;  S.  0.,  8  K  T.  Leg.  Ohe.,  880. 

6a  By  8  Rev.  Stat.,  146,  §  46,  the  wife  in 
such  case  is  entitled  not  only  to  such  real  es- 
tate, disoharged  of  the  husband^s  interest  as 
tenant  by  the  curtesy  initiate,  but  also  to  aU 
such  choses  in  action,  legacies,  and  distributive 
rights,  not  collected  or  reduced  to  possession 
by  the  husband,  as  would  have  bdonged  to 
her  by  survivorship,  if  he  had  died  at  the 
time  of  the  decree.    lb. 

69.  DiToroe  amitilB  maniaga-ortiolea,  bat 
they  may  be  reaJBnned.  A  decree  for  a  di- 
vorce a  vinculo  matrimonii  for  the  adultery 
of  the  wife,  since  it  annuls  the  marriage  itself, 
annuls  every  provision  made  for  a  wife  in 
marriage-artioles,  or  a  marriage-settlement  in 
the  nature  of  jointure  or  otherwise,  as  well  as 
any  provision  in  articles  executed  upon  a  sep- 
aration.   Where,  however,  the  husband  enters 
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into  artiolea  for  fieparation,  with  a  knowledge 
of  the  wife's  adolterj,  and,  after  a  decree  for  a 
divorce  has  been  obtained,  oontinnee  for  nearly 
three  years  to  pay  an  annuity  to  her  pursuant 
to  the  terms  stipulated  by  the  articles  of  sep- 
aration, and  afterwards  enters  into  a  new 
agreement  with  her,  extinguishing  or  redeem- 
ing such  annuity,  and  stipulates  by  bond  and 
mortgage  to  pay  a  certain  sum  by  instalments 
in  lieu  thereof — the  wife  can  foreclose  such 
mortgage.  A.  V,  Ohan,  Ot,^  1841,  Oharruaud 
0.  Oharruaud,  1  K  Y.  Leg.  Obi.^  184.  Com- 
pare Wait  V.  Wait,  4  K  T.  (4  CofMt.),  95. 

lY.  Sbpabationb,  OB  LnoTSD  DnroBOBS. 

70.  CaatioiL  Limited  divorces  to  be  very 
cautiously  granted.  Van  Yeghten  «.  Van 
Yeghten,  ^Johfu.  OK,  601. 

71.  JnrisdiotioiL  The  provision  of  2  Rev. 
8tat.,  146,  §  49,  subd.  8, — giving  jurisdiction 
where  the  marriage  took  place  out  of  the 
State,  and  the  parlies  have  become  and  re- 
mained inhabitants  of  the  State  at  least  one 
year,  and  the  wife  is  an  actual  resident  at  the 
time  of  exhibiting  her  complaint, — ^is  new,  and 
not  retrospective.  Thus,  where  the  parties 
were  married  in  Oonnecticut,  resided  in  this 
State  more  than  three  years,  and  removed  to 
Massachusetts  in  1820,  and  the  husband  never 
after  resided  here,  but  the  wife  returned  and 
became  an  actual  resident  of  the  State  in  1889, 
— Held,  that  she  could  not  maintun  a  suit  for 
a  separation.  F.  Ohcm,  06.,  1841,  Jarvis  v, 
Jarvis,  8  JSdu),,  462. 

72.  Husband's  suit.  The  statute  author- 
izing a  divorce'a  menea  et  thoro,  for  cruelty, 
desertion,  or  other  improper  conduct,  appUee 
only  to  a  bill  exhibited  on  the  part  of  the  wife. 
The  common  law  has  given  the  husband  suffi- 
cient control  over  the  wife  to  protect  himself 
ti^m  such  conduct.  Ohcmcery,  1820,  Yan 
Yeghten  v.  Yan  Yeghten,  4  Johm.  Oh^  601. 

73.  Though  the  aot.of  1824  (Laws  ^1824, 
249),  allows  the  same  relief  to  husbands  as  to 
wives,  it  must  be  a  strong  case  to  authoriase 
such  relief;  for,  if  granted,  the  wife  will  have 
no  dium  on  the  husband  for  support  Ohan- 
eery,  1828,  Palmer  o.  Palmer,  1  Faige,  276. 

74.  The  provision  of  section  12  of  the  act 
of  March,  1824, — authorizing  the  Court  of 
Ohancery  to  decree  a  separation  from  bed  and 
board,  on  the  complaint  of  a  husband, — was  not 
repealed  by  the  Revised  Statutes,  though  in- 


tended so  to  be.  Ohancery,  1881,  Pwry  «. 
Perry,  2  Faige,  601 ;  1847,  Perry  «.  Perry,  S 
Barb.  Oh.,  811. 

75.  Caoes  in  which  separations  or  limited  di- 
vorces may  be  decreed,  mode  of  proceeding,  and 
effect.     2  Beo.  SiaL,  146,  147. 

76l  Under  the  provision  of  the  statute  (2 
£e9.  Stat.,  i  49,  subd.  8),  to  Justify  separation 
it  is  necessary  that  there  should  be  boUi  an 
abandonment  and  a  neglect  to  support.  A.  V. 
Chan.  Ct,  1889,  Ahrenfeldt  o.  Ahrenfeldt» 
Hoffm.,  47. 

What  facts  amount  to  abandonment  and  re- 
fusal to  support    lb. 

77.  The  omelQr  which  entitles  the  injured 
party  to  a  separation,  is  that  kind  of  oondnct 
which  endangers  the  Ufe  or  health  of  the 
complainant  and  renders  cohabitation  onsafe. 
[Poynter.,  209.]  Chancery,  1881,  Perry  e. 
Perry,  2  Faige,  601. 

78.  What  cruelty  and  violenoe  on  the  part 
of  a  wife  entitles  the  husband  to  a  separation. 
lb.;  Perry  v.  Perry,  2  Barb.  Oh.,  811. 

79.  That  *^  cruelty"  is  where  there  is  unldnd 
treatment,  accompanied  by  words  of  menaoe, 
creating  a  reasonable  apprehension  of  bodily 
iigury;  and  that  ^^  unsafe,"  in  the  statnte, 
means  the  same  thing.  Mason  o.  Mason,  1 
Mw.,  278,  291. 

80.  That  words  of  menace,  accompanied  by 
a  probability  of  bodily  violence,  will  be  suffi- 
cient ;  and  that  it  may  be  enough  if  they  in- 
flict indignity  and  threaten  pain.  Whispell  o. 
Whispell,  4  Barb.,  217. 

81.  To  sustain  a  bill  for  a  separation,  by  th«i 
husband,  it  is  not  sufficient  to  show  a  single 
act  of  violence  on  the  wife^s  part,  or  even  » 
series  of  acts ;  he  must  establish  such  a  con- 
tinued course  of  bad  conduct  on  the  part  of 
the  wife,  towards  himself  and  those  under  his 
care  and  protection,  as  to  satisfy  the  court  that 
it  is  unsafe  for  him  to  cohabit  or  live  with  her. 
Hence  it  is  proper  to  set  forth  acts  of  violenoe 
and  misconduct  towards  the  complainant^a 
children,  visitors,  and  servants.  Chanoery^ 
1846,  Perry  v.  Perry,  1  Barb.  Oh.,  616. 

What  £BkCts  are  sufficient  to  give  a  cause  of 
action.    lb. 

82.  What  acts  of  cruel  treatment  on  the 
part  of  a  husband  are  sufficient  to  Justify  a 
decree  of  separation.  Burr  o.  Burr,  10  Faig^ 
20;  Whispell  «.  Whispell,  4  Barb.,  217. 

83.  Intojdoation.  Occasional  and  even  fre- 
quent intoxication  is  not  of  itself  ground  for  a 
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aeptntioii ;  nor  do  oooaaional  sallies  of  paA- 
flon,  from  whatever  oause,  amoant  to  legal 
einelty,  so  long  as  thej  do  not  threaten  bodily 
harm.  V.  Chan.  Ct,,  1881,  Mason  «.  Mason, 
1  Edm^  278. 

M.  ne  huaband's  refoaal  to  permit  his 
irife  to  attend  a  ohnroh,  of  which  she  is  a  mem- 
ber, is  not  ground  for  a  separation.  Ohaneeryj 
1882,  Lawrence  «.  Lawrence,  8  Fcnge^  267. 

8&  Flroof  JsneooHary.  Neither  under  the 
pioTisions  of  2  Bey.  L.  of  1818,  200,  nor  un- 
der the  act  of  1824  (6  Laiu,  249),  can  the 
Ooort  of  Ohancery  decree  a  separation,  unless 
the  ohaiiges  contained  in  the  complainant's  bill 
sre  satis&otarily  established  by  proof.  Chan- 
«ry,  1828,  Palmer  «.  Palmer,  1  Faige^  276. 

86L  A  final  decree  of  divorce  a  mensa  et 
Han  is  not  made,  except  the  fact3  appear 
befors  the  oonrt  on  actual  proof;  otherwise  a 
divorce  might  be  procured  by  collusion.  It 
vrill  not  be  made  merely  upon  taking  the  bill 
IS  oonfessed.  OhwMwy^  1824,  Barry  e.  Barry, 
Eophy  118.  To  the  same  eflEidot,  1828,  Pahner 
f.Pafaner,  1  Pav«,  276. 

87.  Raorlminatkin.  The  defendant  may 
deny  the  miaconduot  charged  in  the  bill,  and 
nt  up  misconduct  on  the  part  of  the  complain- 
SDt.  [2  Paige,  108 ;  8  Ourt  £oo.,  80.]  Ohan- 
cerffy  1844,  Hopper  v.  Hopper,  11  Fcnge^  46. 

8&  A  temporaxy  separation  may  be  de- 
creed where  the  parties  are  young,  so  that  the 
offiBoder  may  reform.  Bedell  v.  Bedell,  lJoA«w. 
a,  604. 

89.  Reoonolliatlon.  On  a  bill  for  a  divorce 
(or  cruel  treatment,  the  court  decreed  a  per- 
petosl  separation,  with  power  to  the  parties  to 
come  together,  under  the  sanction  of  the  court, 
wheaever  they  should  find  it  to  be  their  mu- 
tosl  and  voluntary  disposition.  Chancery^ 
1819,  Barrere  v.  Barrere,  4  Johns,  Oh,y  187. 

The  considerations  which  should  govern  the 
discretion  of  the  court  in  such  cases,  discussed. 
lb. 

90.  Rerooatioa.  The  court  may  revoke  their 
dttne  of  separation.    2  Beo.  StaL,  147, 1  66. 

9L  BCodtfjrins  the  maintenanoe.  Where 
a  decree  for  a  divorce  directs  an  allowance  for 
the  maintenance  of  children  until  the  further 
<nto  of  the  court,  an  application  to  vary  the 
sQowanoe  should  be  made  by  motion  or  peti 
tioo,  not  by  new  bill.  Ohaneeryy  1826,  Paff 
V.  P&fi;  Eopk,  684. 

92.  Proteetiiig  wife'a  property.  The  pro- 
vision of  2  Rev.  Stat.,  148,  §  52,  empowers  the 


court  who  have  decreed  a  separation,  to  make 
a  further  decree,  divesting  the  husband  of  all 
control  over  property  subsequently  acquired 
or  descended  to  the  wife.  Supreme  Ot.y  8p,  71, 
1848,  Meehan  «.  Meehan,  2  Barb.,  877.  To 
the  same  effect  is  Holmes  e.  Holmes,  4  Id,^  296. 

V.  Condonation. 

93.  Deienoe.  That  if  it  appear,  in  any 
stage  of  the  cause,  that  the  offence  has  been 
condoned,  and  has  not  been  revived,  a  divorce 
will  be  refused ;  and  if  there  is  reason  to  sus- 
pect the  existence  of  such  a  defence,'  or  of  any 
other  bar,  although  it  is  not  set  up,  the  court 
may  direct  an  inquiry  to  ascertain  the  facts. 
Smith  V.  Smith,  4  Faige,  482. 

94.  Private  admia^on.  That  the  cohabi- 
tation of  the  wife  with  the  husband  after  his 
mere  private  admission  to  her  of  adultery,  is 
not  a  condonation  of  the  offence.  Ho&aire  e. 
Hofinire,  7  Faigey  60. 

95.  GtohaUtatton  by  the  wife  with  a  guilty 
husband  is  not,  in  all  cases,  a  strict  bar  against 
her,  as  she  is,  to  a  certain  extent,  under  the 
control  of  I  her  husband.  Chcmc&ryy  1880, 
Wood  V.  Wood,  2  Faige^  108  (and  see  John- 
son e.  Johnson,  1  Edw,^  489). 

96.  Nor  i^  it  in  all  cases  a  bar  to  charges 
set  up  by  way  of  recrimination.    lb. 

97.  Voluntary  cohabitation  by  a  wife  with 
her  husband,  with  full  knowledge  of  an  act  of 
adulter^  committed  by  him,  is  a  condonation 
of  the  offence,  so  as  to  bar  a  suit  for  a  divorce. 
Ot,  of  JBrron^  1886,  Johnson  v.  Johnson,  14 
Wend.y  687 ;  and  see  S.  0.,  below,  4  Faige^ 
460.  See,  also,  Williamson  e.  Williamson,  I 
Johns.  Oh.,  488. 

98.  Condition.  CSondonation  is  a  condi- 
tional forgiveness;  and  a  repetition  revives 
the  condoned  injury.  [1  Hagg.  Ecc.,  746.] 
Ohano&ry,  1884,  Smith  «.  Smith,  4  Faige,  482 ; 
Johnson  v,  Johnson,  Id.,  460,  and  14  Wend., 
687;  1842,  Burr  e.  Burr,  10  Faige,  20. 

99.  Reviving.  Former  injuries  which  en- 
titled the  injured  party  to  a  separation,  will  be 
revived  after  condonation,  by  misconduct  of 
slighter  nature  than  such  as  to  constitute  an 
original  ground  for  a  separation.  [2  Hagg., 
114.]  Ohaneery y  lS4!iyBuTti>.BxxTr,  10  Faige, 
20.  To  similar  effect.  Supreme  Ot.,  1848  [cit- 
ing, also,  1  Hagg.,  789, 788],  Whispell  «!  Whis- 
pell,  4  Barb.,  217. 

100.  Whether  condoned  adultery  is  re- 
vived by  subsequent  cruel  treatment^ — Qtte- 
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fyt  Johnson  «.  Johnaon^  1  Ei/m^  4M;  4 
Faige,  460,  and  U  Wend^  687 ;  Barr  9.  Bnrr, 
10  Pav<»  20;  and  compare  Whiapell «.  Whis- 
pell,  4  .Bftrd.,  217. 

lOlr  An  adnlteiy  of  tita  ocwnpJataant 
-wbioh  has  b^en  condoned,  is  not  an  adultery 
which  would  entitle  defendant  to  a  divorce 
within  section  42^  makSsg  sneh  adultery  of 
the  complainant  a  bar  to  his  suit  for  a  divorce. 
aupr0me  Ot.,  Sp.  T.,  1847,  MonreU  «.  Momli, 
1  Bw^,y  818 ;  qnestioned  in  a  farther  deaisioB 
in  &  0^  8  /d,  286. 

As  to  Alimony,  Coet%  Ploadin&  Refer- 
ence, &c,  see  those  titles. 


DOmClIi  (and  fishaliitaBoy  and  Reel- 

denoe.) 

1.  Domloil.  Every  person  rnnut  hate  a 
domioil  somewheve;  and  he  oaA  hacM  only 
one  domioil  at  one  and  the  same  time.  The 
existing  donuoil  always  continues  until  another 
is  acquired,  so  that  by  the  acquisition  ai  an- 
other, the  former  is  rdinfoished.  To  eSeet  a 
change  of  domioil  there  must  be  intention  and 
act  united.  [2  Kent's  Oom.,  481.]  Suprmns 
Ot.,  1848,  Crawford  v,  WUson,  4  Bi^.,  604w 

2.  Doainfl  and  reeldenoe.  The  domkul 
of  a  dtizen  may  be  in  one  State,  and  his  ac- 
tual residence  in  another,  JShtprmne  Ci*y  1887, 
Frost  V.  BrisbiUy  19  W^i^y  11 ;  iind  see  Fooler 
e.  Maples,  1  Id.,  65. 

3.  Domicil  and  residence  are  not  necessarily 
the  same,  under  the  laws  relating  to  taxation. 
K  F.  Superior  Ct,^  1861,  BarUeU  v.  City  of 
K.  T.,  6  aandf.,  44. 

4.  "InbaUtanoy"  and  "reetdenoe"  do  not 
mean  precisely  the  same  thing  as  ^^  domioil," 
when  the  latter  term  is  applied  to  soccesuons 
to  personal  estate,  but  they  mean  a  fixed  and 
permanent  abode  or  d  weUing-plaoe  for  the  time 
being,  as  oontradistinguiahed  from  a  mere  Um- 
pcrwry  loeality  of  existence.  [20  Johns^  808.] 
^*  Inhabitants"  unquestionably  means  iruolm^  or 
sojourners,  as  distinguished  from  a^^m^  tran* 
sient  persons  or  strangers.  OU  ofErr9r$^  1881, 
Matter  of  Wrigley,  8  TTmi,  184. 

5.  The  soundness  of  the  statement  made  in 
Roosevelt  o.  Kellogg  (20  Johm.,  208),  that  the 
words  ^^  resident"  and  ^Mnhabitant,"  signify 
the  same  thing,  may  be  doubted ;  as  *^  inhabit- 
ant" implies  a  more   fixed   and  permanent 


abode  than  ^^  resident,"  end  frequently  SmpoflB 
many  privileges  and  duties  which  a  mere  resi- 
dent could  not  claim  or  be  subject  to.  Sf^ 
pr&m  Ci.,  1887,  Frost  v.  Brisbin,  19  Wen^  11. 
And  see  Isham  «.  Gibbons,  1  Brad^f^  69. 

6.  ''Inhabitant"  and  ''resident"  should  be 
construed  in  connection  with  the  matter  te 
which  they  are  implied.  In  statutes  designed 
to  give  oreditors  prompt  xemedins  %unst  ab- 
sent debtors,  it  is  jnai  to  oone&dcr  the  word 
^  resident"  as  meaning  an  actual  reaidant  mere- 
ly. In  provisions  relating,  however^  to  tester 
mentary.eases,  which  depend  upon  the  tanr  of 
domieil^  it  is  equally  rational  to  oonrtme  the 
term  otherwise;  and  under  the  net  eC  1846 
(2;«9l  €f  1810,  oh.  884,  %  2X  anfhed^g  re- 
ception of  foreign  probate  of  a  DtiU  made  by  a 
non.«esident^-oiie  having  an  antoal  rendance 
abroad^  bet  a  domieU  here,  is  mt  a  nonorasi- 
dent.  J^.r./9MT.aei,1849,]shaaie.OibbenB, 

7.  Beeldewee,  Te  censtitttte  a  realdenoe, 
withiHi  ths»  legal  meaning  of  the  tetm,  these 
must  be  a  settled,  fixed  abode^  an  intention  to 
remain  permanently,  at  leaet  for  a  time^  for 
businem  or  other  pmrposea.  ShiprmM  Gt^ 
1887,  Frost  e.  Brisbin,  19  Wend.,  11;  Jf.  F. 
Cbm.  Ply  1848,  Matter  of  Hale,  3  N.  F.  Uf. 
OU^  189. 

a  Two  resktanonn  in  meet  enea  where 
a  person  has  two  residences^  one  of  them  is 
also  his  domieil;  bnt  his  residenoes,  in  the 
legal  and  statutory  sense  of  the  term  are  Jast 
as  distinct  as  if  both,  as  might  be  the  case  [1 
Wend.,  48],  were  separated  from  his  domioil. 
N,  Y.  JShtpmor  Ok,  1868,  Doa^  e.  Mayer, 
Ac.,  of  N.  Y.,  a  Dum-,  110. 

a  Aiotaal  and  legal  xenidence.  The  ao- 
taal  residence  is  not  always  the  legal  resideoes, 
or  inhabitancy  of  a  man«  Supreau  OL,  1846, 
Crawford  d.  Wilson,  4  £arb,,  504. 

la  To  effeotnohangecf  xeelAanoekitis 
not  enough  that  one  intends  to  change  it^  and 
believes  that  he  has  done  what  amoonlB  in 
law  to  a  change.  The  intent  and  &ot  must 
concur,  and  his  opinion  cannot  produce  the 
result.  K  Y.  an^terior  Ot.,  1868,  Ofaauie 
fi.  Wilson,  8  AhboM  Ft.,  78,  and  see  wet; 
S.  0.,  1  Bo$w.,  678;  and  see  Frost  v,  Brisbis, 
19  Wmd,,  11. 

U.  Iki  the  oaee  of  a  maziner»  the  question 
of  residence  is  one  of  intention,  to  be  gathered 
from  his  acts  and  declarations.  If.  T.  (Mn- 
PL,  1848,  Matter  of  Hale,  2  N.  Y.  Lsg.  OU,  139. 
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22  nat  an  iuimlgnuit  haring  leftf  forever 
Ml  nathne  land,  and  liTing  in  Uiis  State,  with< 
out  an  J  detemhtation  to  reside  eLMwhere,  is 
a  resident.    Heidenbaob  t,  Beidand,  10  Bow. 

13.  TlramiTl^  A  fmlje^  of  Great  BHt- 
ain  came  hither  on  a  oommereial  adventure, 
without  any  idea  of  settling  among  ns,  or  of 
not  rettming  as  soon  as  bis  bnsiness  was  set- 
tled;—AM;  nnder  the  absent  and  idweondlng 
debtor  act,  that  he  was  a  non-resident.  If  he 
M  so  roving  a  Vtk  abroad  as  to  render  it^ffi- 
colt  to  fix  on  his  domidl,  it  will  not  make  him 
a  rerident  of  this  State.  Shprm^  Ot,^  1806, 
Hitter  of  Fltzgendd,  2  (hi.,  818. 

Ml  a  Swede  oameio  1^  thiited  States,  in 
1811,  for  the  benefit  of  his  health,  and  oon- 
tfamed  to  reside  here  for  more  than  two  years, 
md  BVperintended  the  bnslnees  here  of  the 
eommeroial  honae  in  St  Bartholomew's,  of 
whioh  he  was  a  partner; — EM,  that  the  pre- 
sQmptio&  of  law  waa^  that  it  was  his  mtention 
torarideherepermanentiy;  and  he  was  bonnd 
to  ezphdn  the  drenmstanoes  of  his  reMenoe, 
to  repel  that  presnmptlon.  [lRob.,10S.]  The 
fact  of  a  person's  residing  in  a  conntry,  for  a 
oontfderable  period,  leads  to  the  oonohision 
tluthe  has  adopted  it  as  the  place  of  his  red- 
denoe.  If  the  real  fact  be  otherwise,  he  done 
can  show  it  Buprmne  Ct,  181^,  Mbers  e. 
Fmted  Ins.  Co.,  10  Johns.,  128. 

15.  HatmaUaad  cftlxen.  T.  came  to  this 
fcoQntfy  from  Scotland  in  1801,  where  he  com- 
menoed  business,  and  was,  ht  1907,  natnralixed. 
He  made  ten  voyages  to  Scotland,  at  different 
intervals  of  time,  osaally  remaining  there  bnt 
a  ftrw  weeks,  except  during  the  war,  when  he 
eonthmed  a  year.  In  Jnne,  1694,  he  went  for 
the  last  time,  partly  on  bnsiness,  and  partly  for 
pleasure.  He  had  a  oonnting-room  tiiere,  and 
large  consignments  were  made  to  him,  by  his 
I>artners  remaining  in  this  conntry,  of  which 
he  took  diarge  there,  and  on  which  he  made 
adyanoes.  In  1820  he  was  declared  a  bankmpt 
in  Scotland,  and  all  his  property  there  seques- 
trated, ffeld,  that  his  residence  was  in  Soot- 
land.  Whether  the  debtor  is  absent  perma- 
nently, or  goes  openly  to  another  Stete  or 
ooontry,  and  remains  there  doing  business, 
bnt  faitending  to  return  at  his  convenience,  he 
iSfb  eitilier  case,  a  non-resident,  and  an  attach- 
ment may  be  had  against  him.  JSktpr&me  Ot., 
1828,  Matter  of  Thompson,  1  Wend,,  48. 

18.  A  native  of  England  came  to  this  State, 


and  commenced  bnsiness  as  an  agent  and  com^ 
mission  merchant.  When  he  failed  in  bnsi- 
ness,  he  abandoned  this  country  to  return  U> 
his  native  land,  without  haying  made  up  \Aa 
mind  ever  to  come  back.  He  subsequently 
concluded  to  try  his  fortunes  in  Canada,  and 
left  England  a  second  Itee  for  that  purpose. 
On  1^  way  liiither,  he  stopped  in  Bh>oklyn 
for  two  weeica,  at  a  boarfiBg^-honse^  and  then 
a  f^  days  in  Few  Toi%,  awaiting  the  arrival 
of  goods  to  be  consigned  to  him  in  Oanada ;— - 
Hold,  that  he  was  not  a  resident^  aooording  to 
the  spirit  or  intent  of  the  provi^na  of  the 
aot  to  aboH A  imprisonment  A»r  debt.  (StaWw 
kidm.  R.,  6;  S  Plek.,  8T0;  1  Binn.,  848^,  4 
€lreenl.,  281 ;  4  Msncaf,  808.]  Ok  4fWFt(jfr% 
1881,  Mattor  of  Wrigley,  8  mmtky  184 ;  aAttt- 
ingS.  a,4/4.,e09. 

17.  An  inhabitant  of  another  State,- who  h 
hero  tcmporariSy  for  frfeamire  er  <m  buslfiess, 
and  intends  to  retm,  fe  net  a  resiteit  ef 
IhiaStabe)  within  the  meaning  of  the  aot  to 
alKdish  fanprtsopment  for  debt.  /A^sMi  Oti^ 
1885,  Boaordman  e.  Henas%  Id-  WhuL^  512i 

la  Hetointog  temikiHuay.  A  dtisMier 
this  State  abandoned  his  restdenet  here,  and 
ooBMnenoed  an  actual  and  pemaneat  naft-  ' 
dence  in  another  State*  Bat  he  suhesqaent- 
ly  resolved  to  break  up  his  basioeBa  theva 
MB  soon  as  he  convenientfy  covHtd,  and  meanr 
while  he  returned  temporarily  to  his  for- 
mer place  of  resldenee  in  this  State; — ffM^ 
that  while  sojonming  here  he  was-  not  a  resi- 
dent of  this  State,  within  the  meaning  of  the 
act  to  abolish  imprisonment  fbr  debt  Su- 
prome  Ct.,  1887,  Frost  «.  Brisbdn,  18  Wond^ 
11. 

19<  A  person  leaving  his  place  of  flaed  habi- 
tation, and  remaining  la  another  place  fbt  a 
certain  definite  period,  and  fbr  a  partiealar 
purpese,-«e.  ^.,  under  an  engagement  to  teaefa 
school  for  four  months,^oes  not  lose  his  legal 
residence  in  such  place  of  abode*  9uprmn0 
m.y  1848,  Orawford  e.  Wilson,  4  Bmi^^  804w  ' 

ao.  G.  came  to  New  York  <Atj  to  reside,  cm 
the  18th  of  October,  and  had  not  since  left 
it  He  had  previously  hhed  a  house  and  paid 
rent  in  advance,  and  on  the  25th  his  £unfly 
arriyedhere.  Aid,  that  he  was  a  lariteit  ol 
this  State  on  the  21st  of  Oolober.  M.  T.  OmiK 
PI  (18449),  Matter  of  Oawford,  8  2f.  F.  £$9. 
Obi.,  70. 

21.  G.,  domiciled  in  Hew  Jersey^  havtag  a 
dwelling-honse  and  establishment  there,  1 
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to  the  dtj  of  Kew  York  for  the  benefit  of  his 
health,  and  hired  a  house,  where  he  actoallj 
resided  for  two  years,  when  he  died.  Daring 
each  residence  he  paid  taxes  here,  and  the  re- 
oitals  in  a  deed  and  in  his  will  described  him 
as  of  Kew  York,  ffeldy  that  his  residence 
there  was  of  a  temporary  character,  and  that 
at  the  time  of  his  death  he  still  retained  his 
domicil  in  the  State  of  Kew  Jersey.  If,  Y, 
Suirr.  Ct.^  1848,  Isham  e.  Gibbons,  1  Bradf., 
69. 

22.  Though  defendant  has  abandoned  his 
residence  in  another  State,  and  retamed,  with 
hie  fiunily,  to  this  State,  he  is  not  a  resident 
here  when  he  is  yet  andetermined  whether 
he  will  take  np  his  residence  here  or  else- 
where. He  cannot  be  said  to  have  any  resi- 
dence. Supreme  Ot.^  1850,  Barrows  v.  Miller, 
4  Maw.  Fr.,  849. 

2a  Under  the  Laws  of  1850, 142,  ch«  92,— 
proYiding  that  if  a  person  reside,  daring  any 
year,  in  two  or  more  coanties  or  towns,  his 
residence,  for  the  porpose  of  taxation  of  per- 
sonal estate,  is  the  town  and  connty  in  which 
his  principal  bosiness  was  transacted, — a  per- 
son may  have  a  residence  for  a  part  of  each 
year  in  one  place,  where  his  place  of  business 
is;  and  a  residence  for  the  remainder  of  each 
year  at  another  place,  where  also  his  domicil 
is;  and,  in  snch  case,  may  be  taxed  in  the 
former  place.  If,  T.  Superior  Ct,  1851,  Bart- 
lett  «.  City  of  N.  Y.,  6  Sand/,,  44;  and  see 
Dooglas  e.  Mayor,  &c.,  of  N.  Y.,  2  Duer^ 
110. 

24.  A  debtor  domiciled  in  New  York,  left 
this  State  in  Noyember,  1844,  and  retamed  in 
the  spring  of  1848,  and  this  absence  of  three 
years  and  a  half  was  necessary  to  accomplish 
the  business  in  which  he  was  engaged ; — Held^ 
that  he  was  a  non-resident  during  that  time. 
Ot.  qfAppedU^  1861,  Haggart  o.  Morgan,  6  If. 
r.  (1  Seld,\  422. 

25.  Domloil  of  minor.  The  parents  resided 
and  were  married  in  the  State  of  Oonnecticut, 
and  the  child  was  born  there,  the  father  hav- 
ing previously  removed  to  New  York,  where 
the  mother,  after  the  birth  of  the  child,  Joined 
him;  and  there  they  continued  to  reside  till 
the  father's  death,  when  the  establishment  was 
broken  up,  and  the  mother  and  chUd  returned 
to  Oonnecticut,  where  they  continued  to  live 
nntil  the  mother  married  again,  when  she  re- 
turned directly  to  New  York,  and  remained 
there  tiU  she  died,  leaving  her  child  with  the 


grandmother,  in  Connecticut;— J5M<2, 1.  That 
on  the  death  of  the  father,  the  removal  of  the 
mother  to  Oonnecticat  changed  the  ohild^s 
domicil  to  that  State ;  2.  That  the  mother's 
removal  with  .her  second  husband,  thongh  it 
did  change  her  domicil,  did  not  again  change 
the  domicil  of  the  child.  Though  the  surviving 
mother  may  change  the  domicil  of  her  minor 
children,  provided  it  be  without  fraudnlent 
views  to  the  succession  of  their  estate,  yet  the 
residence  of  the  mother  is  not  necessarily  the 
residence  of  the  chUd.  N.  T.  Surr,  Ot^  1852, 
Brown  e.  Lynch,  2  Bnadf,^  214. 

26l  Cknmtry-eeat  The  plaintiff  had,  for  sev- 
eral years,  resided  in  a  hired  house,  in  the  dty 
of  New  York,  daring  the  winter  and  spring; 
and  at  his  conntry-seat,  in  the  town  of  Flud^- 
ing,  daring  the  summer  and  autumn.  In  the 
winter  of  1850,  he  was  assessed,  in  New  York, 
for  a  tax  on  his  personal  estate;  and  in  the 
summer  was  assessed  for  a  similar  tax  in 
Flushing,  which  he  paid ; — EMy  that  he  was 
a  resident  of  New  York,  and  liable  to  be  taxed 
as  such  when  the  assessment  was  made.  N,  F. 
Superior  Ct,^  1863,  Douglas  c.  Mayor,  Ac.,  of 
N.  Y.,  2  Du^,  110. 

27.  Plaoe  of  baainoM.  On  a  motion  to  set 
aside  an  attachment  issued,  under  the  Oode, 
against  the  defendant's  property,  on  the  ground 
that  he  was  a  non-resident,  it  was  shown  that 
he  kept  a  house  in  a  neighboring  State,  in 
which  his  wife  and  children  lived,  and  in  which 
he  entertained  his  friends,  and  exercised  the 
domestic  rights  and  duties ;  but  he  had  a  store 
in  this  State,  and  spent  much  of  his  time  here, 
and  also  a  store  in  Oanada,  where  he  spent 
part  of  his  time ;  he  swore  positively  that  he 
was  a  resident  of  this  State; — HeJdy  that  al- 
though  it  was  probable  that  he  intended  to 
remove  to  this  State,  and  had,  perhaps,  made 
an  effort  to  do  so,  yet  he  had  not  effected  the 
intention,  and  he  was  not  a  resident  of  this 
State.  Supreme  Ct.,  Sp,  ^.,  1854,  Lee  e.  Stan- 
ley, 9  How.  Fr.^  272. 

2a  The  defendant  left  his  family  behind, 
and  avowed  at  all  times  his  intention  to  re- 
turn, as  soon  as  he  had  opened  a  store  in  a 
western  town,  and  was  actually  returning 
when  the  attachment  was  issued; — HM^  that 
he  was  a  resident  of  this  State.  Supreme  Ct,^ 
Sp,  7.,  1865,  Haribut  e.  Seeley,  llJKw. JFV., 
607;  S.  0.,  2  AbhoM  Fr.,  188. 

29.  Defendant  carried  on,  within  the  city 
of  New  York,  a  regular  and  systematind 
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busmeflfl^  and  in  the  oonne  of  hw  oconpation 
spent  his  time,  during  the  regolar  bofliness 
bonre  of  the  bminese  days  of  the  week,  in  the 
dty,  keeping  his  bank-account  there,  and  there 
oondncting  all  his  ordinary  business  transac- 
tions,  but  maintained  his  family  in  another 
State,  -where  he  spent  his  sabbaths; — Eeld^ 
that  he  was  not  a  non-resident,  within  the 
meaning  of  the  attachment  lawB.  Supreme 
Ot^  1865,  Towner  e.  Ohnrch,  2  Abbotte'  Pr.^ 

m. 

90.  His  residence,  so  &r  as  Toting,  or  the 
ftdministration  on  his  estate,  might  be  in  the 
otiier  State,  and  he  may  properly  call  himself 
for  these  reasons,  a  citisen  of  that  State.    lb. 

31.1iitxaiiilta.  A  native  of  Scotland,  whose 
domioil  of  origin  was  there,  died  here  while  in 
trantUu  to  Canada; — Eeld^  that  she  had  not 
acquired  a  new  domiciL  A  domidl  can  be 
tcquired  only  by  residence,  with  the  inten- 
tion of  remaining  at  the  new  place  of  abode. 
Intention  alone  is  not  sufficient;  the  new 
domidl  must  be  established  animo  et/acto^ 
by  a  union  of  the  fact  and  the  intentbn. 
[Poth.  O.  d'O.,  ch.  1,  g  1,  art  9.]  For  the 
porpoeee  of  succession,  every  person  must 
have  a  domicil  somewhere,  and  the  domioil 
of  origin  is  not  lost  until  the  new  one  Is  ac- 
quired. If.  7.  Surr.  OU^  1866,  Graham  v. 
Public  Administrator,  4  Bradf,^  127. 

32.  Flaoe  of  bnsiiiaM.  Defendant  had  all 
his  business  and  property  in  this  State,  spend- 
ing, on  an  average,  eight  hours  of  evety  busi- 
ness day  in  the  city  of  New  York;  but  for 
reasons  of  convenience  and  economy  merely, 
maintained .  his  family  in  Jersey  Oity,  and 
Bpoit  with  them  there  his  nights  and  QwH' 
days  ;^ am;  that  he  was  not  a  resident  of 
the  State  of  New  York,  within  the  meaning 
of  the  provisions  of  the  Code  respecting  at- 
tachments, N.  T.  Superior  Ot,^  1868,  Barry 
V.  Bookover,  6  AliboM  Pr.,  874. 

33.  Defendant  was  in  Newark,  N.  J.,  carry- 
ing on  his  business,  and  had  repeatedly  de- 
clared that  he  resided  there;  he  had  no  family 
or  home  in  New  York,  and  was  seldom,  if 
ever,  at  the  ostensible  pkoe  of  his  business  in 
N^ew  York ;— JJsZel,  that  he  was  a  non-reei- 
<^nt.  SuprefM  Ot.^  1868,  Greaton  e.  Morgan, 
^Abbette' JPt^tL 

34.  Defendant  was,  for  some  years,  a  resi- 
dent of  Norwalk,  in  the  State  of  Oonnecticot, 
having  gone  to  reside  there  on  a  farm  belong- 
ing to  his  wife,  when  he  retired  from  business 


in  the  city  of  New  York.  In  1866,  he  resolved 
to  resume  business,  and  become  a  permanent 
resident  of  New  York.  During  much  of  the 
year  1867  he  had  rooms  for  himself  in  a  hotel 
there,  until  October,  when  he  had  his  (ife 
and  one  child  with  him,  where  they  remained 
until  January,  1868.  At  that  time,  his  wife 
and  child  returned  to  Norwalk,  whither,  in  a 
few  days,  he  followed  them,  and  where  he 
spent  his  whole  time  until  the  latter  part  of 
May,  1868,  being  confined  to  the  house  by 
illness^  His  sole  business  was  in  New  York,  > 
and  there  he  kept  his  bank-account.  His  last 
vote  in  Norwalk  was  in  November,  1860,  and 
he  voted  in  New  York  in  November,  1867. 

Seld^  that  he  was  not  a  resident  of  New 
York  within  the  provisions  of  the  Oode  re- 
specting attachments.  The  carrying  on  of  a 
mercantile  business  in  a  city,  and  staying 
within  its  limits,  for  that  purpose,  during 
business  hours,  do  not  alone  constitute  resi- 
dence, within  the  meaning  of  the  statute; 
and  if  the  debtor's  family  live  in  a  neighbor- 
ing State,  and  he  provides  for  them,  and  re- 
sorts to  them  on  the  sabbath  and  other  days 
of  cessation  from  business,  and  abides  with 
them  whenever  he  may,  his  home  is  therCi 
and  he  is  to  be  deemed  a  resident  of  that 
State.  If.  T.  Superior  Ct,,  1868,  Ghaine  e. 
Wilson,  8  AbboUt^  Fr.,  78 ;  S.  0.,  1  Bow.,  678 ; 
aa,  16^<n9.iV.,662.  See,  also,  Burroughs 
9.  Bloomer,  6  Dsn.,  682. 

35.  A  mariner  took  up  his  abode  in  New 
York,  whither  he  returned  from  his  voyages. 
M$ld^  his  domicil,  notwithstanding  visits  to  his 
birthplace.    Sherwood  «.  Judd,  8  Bnu^f.^  S67. ' 

36i  Family.  Defendant,  a  foreigner,  having 
a  family  residing  in  Portsmouth,  in  Ganada, 
and  there  owning  a  ship-yard,  came  to  Ogdens* 
burgh  in  July,  1860,  where  he  began  business, 
and  cariled  it  on  until  the  issuing  of  an  attach- 
ment in  December,  1867.  During  this  period 
he  was  most  of  the  time  at  Ggdensburgh,  his 
family  remaining  at  Portsmouth,  keeping 
house.  He  continued  to  do  work  also  at  the 
latter  place,  where  he  had  property  to  a  con- 
siderable amount; — BBldt  that  his  legal  reei* 
dence  was  in  Ganada,  and  a  motion  to  die- 
charge  an  attachment  was  denied.  Supreme 
Ot.y  Ohamber$,  1868^  Houghton  e.  Ault,  Itf 
Bow,  Fr,,  77;  affirmed,  Gen,  7.,  Id,,  87,  note; 
approved,  Ghaine  e.  Wilson,  8  Abbotte*  Pr.,  78  ;- 
S.  O.,  1  £o$w.,  678. 

37.  Gn  motion  to  dissolve  an  attachment, 
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la  what  PnfKtj. 


graitod  uid«r  the  Oode,  on  the  groond  that 
tiM  dafendant  was  a  noa-rasidaiit,  it  aj^P^ared 
antX  the  defendant's  home  and  fiunHy  were  In 
Kew  Jeieey,  where  he  epeiit  aQ  his  time^  ex- 
cept daring  the  bosinese  hotue  of  the  da^, 
^oagh  his  business  waa  in  Kew  York,  and 
he  waa  daily  and  habitnally  in  New  Tork, 
from  seven  o'elook  in  the  morning  to  seven 
o'ckwk  in  the  evening,  and  he  kept  faU  bank- 
4K90onat  tkmei'^BiM^  tfa*t  the  motion  most 
be  denied.  Buprmne  €t.^  Bp.  T^  IWT^  Baehe 
«.  Lawveooe,  17  How.  JPr.,  664. 


I.  WaO  IB  XHTI3UD  TO  DOWSB. 

IL  Ik  WHAT  PBOBSBnr. 

HL  NXTDBS  ABB  IBOIDIHTB  OV  n 

rV.  What  WILL  BAB  powiB. 

Y»  AonON  FOB  DOWBB. 
YL  YaLDB  OV  DOWlBi  AHD  OAMACMK. 


L  Who  is  vsenxuBD  to  Dowkb. 

1.  AUaa  wildow,  i^ien  eaittled.  Lm$  if 
1846,  94,  ch.  116. 

2.  'Widow  of  alien,  when  entitled.  1  Rn, 
8UA.,  740,  §  2.    And  see  Auur. 

3.  Told  maiziaga  The  marriage,  within 
this  State,  of  a  woman  with  a  maa  who  has 
been  divorced  for  his  own  adalteiy,  the  for- 
mer wife  being  living  at  the  time  of  each 
marriage,  is  void  [2  B.  L.,  107,  §  4;  2  Rev. 
Btat.,  189,  §  6],  and  she  is  not  entitled  to 
dower  in  his  property.  Ot.  (if  Appeals^  1864^ 
Cropsey  «.  Ogden,  11  If.  Y.  (1  Kom.)^  22& 

IL  In  WHAT  Pbopbrtt. 

4.  BatataOfinlMtitBBoa  AwidowshaUbe 
endowed  of  a  third  part  of  all  the  lands  whereof 
her  husband  was  seised  of  an  estate  of  inheri- 
tance, at  any  time  daring  the  marriage.  1  jB». 
Acrf.,  740, 1 1.  SnbstaAtially  saaM  provision  in 
1A9.X.  </1818,66,Sl. 


6.  FMta  and  i^aaa  ffnowtag^  Although, 
where  lands  on  which  froita  and  grass  were 
growing  at  the  time  of  the  favshand's  death, 
inteatate,  aise  assigned  to  the  widow  Ibr  dower, 
ahe  is  entitled  to  aneh  grass  and  ihiits  aa  are 
nngathered  ait  the  time  of  assignment  [2  Inat, 
81;  Dyer,  816,  pi.  2];  yet  if  dower  haa  not 
been  assigned,  and  riie  takes  the  grasa  and 
irnits,  she  is  liable  to  the  heir  for  their  fidl 
vaivei  and  cannot  retain  a  thkd,  either  as 


dowreaa  or  distribatee.  Ot,  nf  App§ah,  1612, 
Sain  e.  Pisher,  6  M  71  (2  SeUL),  627. 

e  Bnplku  wKten  of  oMiaL  The  canal 
oottmisaionBPs  sold,  demised,  te.,  the  ^  right 
and  privilege  of  talcing  and  oaing^  at  all  tines, 
for  hydraulic  parpoaea,**  a  portion  of  the  sor- 
plos  watan  of  the  oanal^  and  gave  penaiaskn 
to  erect  buildings.  MM^  net  an  estate  in  tlie 
ienaeeo  of  the  privilege,  of  whioh  a  widow  of 
one  of  them  oould  beendowed.  Buprmme  Cft., 
1861,  Angman  e.  Sparrow,  12  Bof^^  201. 

7.  MUttaryboaaarluidB.  Thatthewidov 
of  a  soldier  is  entitled  'to  dower  in  lands  for 
wiiftch  a  patent  isnad^  in  the  name  of  her  hQ»> 
band,  after  hia  death.  Sherwood  «.  YaDdan- 
bnrgh,  2  SUl,  808. 

and  iMld  aa  partaeiahip- property  by  two  part- 
nera,  aa  tcaanto  in  common,  the  widow  of  one 
w^  diea  is  entitled  to  dower  (6  Ysa,  18^, 
but  only  to  the  extent-  of  a  molaty,  aldieagh 
herhaaband'a  iatarest  ia  the  partoenfaip  ei- 
eeaded  a  moiety.  V,  Oktm,  €t.,  1688,  amiih 
«.  Jaokaon,^2.&Uip.,26. 

9.  Datomiliiabla eatata.  Whantheastato 
of  the  fanaband  is  detsnnined  hj  a  UmitatioB 
over,*^.  ^.,  apoa  hie  dying  withoat  iasne  liv- 
iBg  «t  his  de^,«*the  estate  in  dower  most 
be  determined  with  it.  [Gndse,  tit  6,  Dower, 
ch.  8,  S  88;  Park>a  L.  of  Dow.,  174.]  Btpfmrn 
Cft.,  J9^.  T.,  1868,  HEattare.  WWer,  28  Bsrd^ 


10.  HMata  for  tlia  Ufo  of  aaodfosr.  Tbe 
widow  is  not  entitled  to  dower  in  her  km- 
baad'a  estate  for  the  lifo  of  a]K>tlier.  U  aoeh 
an  estate  is  not  devised,  it  ia  asaats  for  the 
eieoator  or  admiaistratcw.  [1  Rev.  L.  of 
1818,  866,  §4.]  Supremo  Ct,,  1886,  Gillis  f. 
Brewn,  6  (^.,  888.  (The  provision  of  2 
Moo.  SUU.,  82,  %  6,  is  to  the  same  effiMt) 

n  #ii-^fcn«i^ifigiiff«  — Litm  Awifoianoc 
entitled  to  dower  in  a  vested  remainder  in  fee, 
belonging  to  the  hnaband,  limited  on  a  praoe- 
dent  estate  for  life.  [1  Co.  Lit,  88  a;  Oroise 
Dig.,  ch.  2,  tit  Dower,  {|  12, 18^  16, 16;  Id., 
oh.  8,  K  19,  20;  28  Pick.,  80;  7  Mam.,  25S; 
6  N.  H.,  240 ;  Id.,  468.]  £hfnmo  OL,  Bp.  T.. 
1847,  Greeo  e.  Pataam,  1  Awift.,  600. 

12.  OnMandliig  infeareat  daring  wldaw- 
hood.  A  testator,  in  his  will,  directed  that 
his  wife  have  the  nse  of  his  form  daring  ber 
widowiiood,  for  the  anpport  of  herself  sad 
fomily,  and,  by  enbseqoent  provisions,  devised 
the  foe  ef  the  form.    JSbU,  that  the  widow 
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took  «n  iDteiwt  cbring  her  widowhood,  and 
while  that  oontumed,  the  detisee  of  a  portacA 
had  no  aeudn  whkfa  wovld  eatitle  his  widow 
to  dower  thweiB  on  his  death.  [Perkins,  § 
340;  Park  on  D.,  47,  oh.  4.]  daprmne  Ot,, 
1886,  Beekman  «.  Hudson,  ftO  W&nd^  68; 
and  see  Adaias  «.  Beekman,  1  Pa4g^  681; 
and  Dnnham  «.  Osbom,  /d,  684. 

13.  flMirfn  lost  hy  a  toftttarow  Where, 
in  snoh  a  case,  the  testator's  widow,  in  pos- 
session nnder  the  will,  leased  the-pn^rty  for 
her  life  to  the  devisee,  sntufeot  to  condition, 
and  with  right  in  her  of  a  reentry  fbr  breach 
of  it;  and  after  breach  the  widow  entered, 
and  th^rdoYiaea  died,— A2e{»  that  the  widow 
of  the  deviaee  was  not  entitled  to  dower.  The 
seisin  was  lost  by  the  breach  and  re-entry. 
[Omise,  tit  18,  ch.  1,  f|  18,  69,  60;  Id.,  tit.  6, 
oh.  8,  {  88;  Oo.  litt,  f.  208,  b;  Id.,  818,  b; 
6  Yin.  Abr.,  816;  9  Id.,  1,  pi.  4;  Id.,  886;  8 
Oom.  Dig.,  49i,  Dower,  A.  1.]  Suprwie 
Ot.,  1648,  Beatdalee  «.  Bearddee,  6  Bairb., 


ML  AdywepoaaaBatop.  The  faosband  held 
the  preauses  by  an  adTetee  possesion  dortng 
coverture,  but  baforo  the  li^  of  the  period 
neoBBsary  to  ripen  into  ppssamption  of  a  grant, 
he  conveyed  the  premises  to  the  hoMers  of  the 
superior  title.  IMI,  that  his  seisin  felled,  and 
his  widow  was  not  entitled  to  dower  against 
them.  Supreme  Ot.^  1868,  Poor  v.  Horton,  16 
Jterft.,  486. 

U.  Bandanoy  of  partttioii.  Where  one 
poFohased  neariy  the  whole  interest  of  heirs, 
pending  a  partition  between  them,-and  took 
poeseeaion  of  the  land ;  and  a  sale  being  sfter- 
wanLs  decreed  in  the  suit)  he  became  the  pur- 
chase ;  but  he  died  iasolveat,  having  fetled 
to  lulfil  his  parohase,  and  thereafter  a  reHude 
was  had.  EM^  that  the  pendency  of  the 
partition  did  not  affect  has  seian  under  the 
deeds  of  the  heirs,  bat  that  he  died  sdaed, 
and  his  widow  was  entitled  to  dower  out  of 
the  proceeds  of  the  re-sale,  ev«n  as  against 
his  judgnmit<^reditors.  A.  Fl  Chan.  Ot.^ 
1846,  Ohurch  a.  Ohurch,  8  8m^.  OK,  484. 

X&  Xlq,iillftbla  aatata  of  oaatoi  qne  txwat. 
Before  the  Beviied  Btatates,  the  wife  who 
united  with  her  husband  in  assigning  his 
lands  for  benefit  of  his  creditors,  had  no  right 
of  dower  in  a  resulting  trust  in  his  fevor  for 
a  rarplus.  [4  Kent's  Oom.,  46;  2  P.  Wms., 
70t) ;  8  Id.,  881 ;  1  Or.  Dig.,  486.]  The  wife 
coald  not   be  endowed  of  a  mere   equity. 


Ohmio&ry,  1887,  Manhattan  Oo.  «.  Bvertsott| 
6  Po^,  467,  460,  466. 

17.  ilqtUtaUe  eatattsa  nnOer  the  JSevtiad 
Staitataa.  The  widow  is,  under  the  Revised 
Statutes,  entitled  to  equitable  dower  in  the 
descendible  equitaUe  interests  of  the  husband 
which  belonged  to  him  at  the  time  of  his 
death,— s.  g»,  land  which  the  husband  had 
fully  paid  for,  but  of  which  he  had  received 
no  conveyance.  So  of  land  for  which  he  had 
paid,  and  the  deed  of  which  had  been  taken 
in  the  name  of  another.  Chancery^  1686, 
Hawley  e.  James,  6  Paige,  81*8, 468. 

18l  Otfaerwiae,  of  Intereats  aliened  before 
his  death.  Thus,  where  the  wife  joins  with 
her  husband  in  conveying  land  to  trustees  to 
sell,  she  is  not  entitled  to  dower  in  parceb 
sold,  or  contracted  to  be  soM^  at  the  time  of 
his  death.    lb. 

28.  ZdtfiaB  aold  wi  ezeeutioo.  The  hus- 
band's land  was  wAA  on  execution,  md  before 
his  time  to  redeem  elapsed,  he  died.  HM^ 
that  he  died  seiaed,  and  his  widow  was  enti- 
tled to  dower.*  C^a/Mery^  18B8,  Russell  «. 
AuBtm,  1  Paige,  193. 

10.  Iianda  tidMn  fcr  pwdUlo  uae.  Under 
tiie  Laws  of  1817,  ch.  76,  {  1,— providing  that 
when  lands  are  acquired  under  that  statute  by 
the  Corporation  of  the  city  of  New  York,  fbr 
public  purposes,  the  commissioners  shall  estt- 
mate  ^^the  damage  to  the  respective  owners^ 
lessees,  parties,  and  persons,  respectively,  en- 
titled unto  or  intereeted  in  the  limds;^'  and 
that  the  report  of  the  commissioners,  when 
confirmed,  shall  vest  the  fee  simf^e  absolute 
in  the  dty,  and  that  the  proceedings  are  con- 
duBive  upon  the  persons  and  parties  interested 
in,  or  entitled  to  the  lands,  and  all  other  per- 
sons,—the  husband's  hmds  were  taken,  and 
the  value  of  the  entire  fee  was  paid  to  l^oo. 
HM,  that  the  wife's  possibilily  of  dower  was 
defeated.  Her  inchoate  right  is  not  an  inter- 
est in  law,  witMn  the  statute,  and  the  possi- 
bOity  is  not  capable  of  being  estimated  with 
any  degree  of  accuracy.  Ot.  pf  AppedU,  1868, 
Moore  e.  Mayer,  dsc.,  of  N.  T.,  8  K  F.  (4 
8M.)y  110;  affirming  S.  0.,  4  San^,,  466. 

SO.  X«gal  eatate  of  a  tmatee.  That  the 
trustee's  widow  is  not  dowable  of  the  trust- 
estate.    Oooper  e.  Whitney,  8  MU,  96. 

22.  —  of  trontee  of  power  in  mat    B. 


«  The  provision  of  9  JUff,  Stait.,  874,  U  «S,  64,  is 
to  tiie  same  eifeet. 
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was  empowered  by  will  to  sell  lands  for  the 
pajment  of  testator's  debts,  and  he  was  the 
rettdoary  legatee.  E$ld^  that  B.'s  widow  was 
not  dowable  of  the  lands,  thoagh  they  might 
1>e  worth  more  than  the  debts.  Suprems  Ct^ 
1842,  Germond  «.  Jones,  2  HUl^  569. 

23.  Inchoate  right  IoIIowb  anxpliis.  The 
wife^s  inchoate  right  of  dower  in  the  husband's 
land  follows  the  snrplns  moneys  raised  by  a 
sale  in  virtue  of  the  power  of  sale  in  a  mort- 
gage executed  by  her,  with  her  husband,  and 
should  be  protected  against  the  claims  of  the 
husband's  creditors,  by  directing  one-third  of 
such  surplus  moneys  to  be  inyested,  and  the 
interest  only  to  be  paid  to  the  creditors  during 
the  joint  lives  of  husband  and  wife.  [7  Paige, 
886.]  Sv^ems  Ot.y  Sp.  T.,  1850,  Denton  o. 
Nanny,  8  Barb.,  618;  Gen,  71, 1854,  Yartie  e. 
Underwood,  18  /d,  561.  To  the  contrary, 
were  dicta  in  Titus  e.  Neilson,  6  Johm.  Ch.^ 
452;  Bell  t).  Mayor,  Ac,  of  K  Y.,  10  Paige, 
40 ;  Frost «.  Peacock,  4  Mw.,  678,  605. 

M.  Pkocaedi  of  sale  for  paymoiit  of 
debts.  Under  2  Rev.  Stat.,  106,  §  87,— re- 
quiring the  surrogate  to  set  apart  one-third 
of  tht  purehaee-maney  of  lands  sold  for  pay- 
ment of  decedent's  debts, — a  third  of  the  gross 
amount  must  be  set  apart,  without  first  de- 
ducting expenses  of  sale.  Ot.  o/Appeata,  1856, 
Higbie  «.  Westlake,  14  If,  F.  (4  Kem.y  281. 

25b  Interest  on  pcoceedSi  accrued  after 
the  sale,  and  before  distribution,  should  not 
be  indnded  in  the  amount  invested  for  her, 
except  by  her  assent,  for  she  is  entitled  to 
have  it  paid  over  to  her  absolutely.    lb. 

26.  Dower  iqK«  dower ;— in  oaee  of  de- 
•cent  Inhere  the  decedent  took  by  descent, 
and  dower  had  been  assigned  to  the  ances- 
tor's widow,  during  his  life,  there  was  no 
seizin  in  the  decedent  as  to  the  portion  so 
assigned  to  her;  so  that  if  he  died  in  the  life- 
time of  such  dowiHBss,  his  own  widow  can 
never  be  entitled  to  dower  in  that  part  of  the 
estate.  [1  Paige,  684.]  Chancery,  1835,  Rey- 
nolds e.  Reynolds,  5  Paige,  161.  To  the  same 
effect  [citing,  also,  4  Ooke,  122  b;  Go.  Litt., 
816,  &  Hale's  n.],  is  Safford  «.  Safford,  Ohat^ 
eery,  1838,  7  Paige,  250 ;  matter  of  Cregier, 
Chancery,  1846, 1  Barb.  Ch,,  508. 

27.  —  in  oaee  of  purohaae.  But  where 
the  husband  of  the  second  dowress  took  by 
conveyance,  before  the  death  of  the  husband 
of  the  first  dowress,—^.  g,,  by  purchase  at  an 
execution  sale — the  rule  dM  de  dote  peti  nan 


debet— dow  not  apply.  [Perk.,  §  815;  Co. 
Litt.,  81,  a,  b;  4  Ooke,  122;  Watk^  74,  ch.  1, 
§  3.]  In  such  case,  the  first  dowress  takes  one- 
third,  and  the  second  dowress  one-third  of  the 
two-thirds  remaining,  and  also,  if  she  surviwea 
the  prior  dowress,  one-third  of  the  reversion 
of  the  former  third.  So  held,  in  partition, 
where  the  parties  were  all  before  the  oonrt^ 
Chancery,  1820,  Dunham  «.  Osbom,  1  Paig^ 
634. 

28.  Prior  aarignment  neoeaenTy.  The  rale 
that  dower  upon  dower  cannot  be  allowed, 
does  not  apply  where  the  dower  has  not  been 
actually  assigned  to  the  prior  dowress;  and  in 
such  case,  the  widow  of  the  subsequent  owner 
is  entitied  to  dower  of  the  whole  premises^ 
[2  Yem.,  403 ;  Oruise  Dig.,  tit  6,  Dow.,  oh.  8, 
§§  22,  28 ;  1  Kent's  Com.,  61.]  iS^MM  ^, 
1852,  Elwood  e.  Klock,  13  Baifb,,  50.  But  see 
Matter  of  Cregier,  infra. 

29.  Releaae  not  eqoi'valent  to  aaaigin- 
ment  The  fact  that  the  former  dowrooo  has 
extinguished  her  right  of  dower  by  a  release 
to  the  owner  of  the  fee,  does  not  operate  as  an 
assignment  of  it  to  herself  so  as  to  affeet  the 
right  of  the  subsequent  dowreas.    lb. 

Sa  Deoree  ia  equivalent  to  waafgnimwit 
The  decree  in  partition  before  the  deaUi  of  the 
husband  of  the  second  dowress,  directed  the 
dower  of  the  prior  dowress  to  be  assigned  to 
her. 

HM,  on  further  proceedings  in  the  cause 
after  his  death,  that  the  direction  in  the  deoree 
must  be  deemed  an  actual  assignment,  so  aa  to 
divest  the  seizin  of  the  deceased.  (7%afiMry, 
1835,  Reynolds  e.  Reynolds,  5  Paige,  161. 

31.  Prior  aarignment  not  naoeaaaxy. 
Where  the  decedent  took  by  descent,  and  It 
does  not  appear  that  any  assignment  has  been 
made  to  either  dowress,  the  prior  dowress 
will  take  one-third,  and  the  second  dowreas 
one-third  of  the  other  two-thirds  only.  [Dis- 
approving Bear  e.  Snyder,  11  Wend«,  609.] 
Chameery,  1846,  Matter  of  Oregier,  1  Bofb. 
Ch.,  508.    But  see  Elwood  «.  Elock,  eit^ra, 

32.  Reatoratton.  It  eeeme,  that  where  the 
widow  of  the  father  has  dower  assigned  to  her 
in  the  whole  premises,  and  the  widow  of  the 
grandfather  is  afterwards  endowed,  and  dies, 
the  widow  of  the  father  will  be  restored  to 
dower  in  the  whole.  Matter  of  Oregier,  1 
Barb.  Ch.,  508. 

33.  Conveiyanoe  to  defeat  dower.  In 
contemplation  of  marriage,  0.  conveyed  real 
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properly,  by  way  of  adyancement,  to  his  sod, 
wi^  inteDt  to  defeat  the  right  of  dower  of  his 
intended  wife,  and  she  married  him  withont 
knowing  of  the  eonveyance. 

EeJdy  that  at  law,  she  coald  not  enforce  a 
claim  for  dower.  Supreme  Ct,y  1844,  Baker 
V.  Chase,  6  mil,  482. 

34.  nraudnleiit  oonTeyance  does  not  de- 
feat A  deed  was  given  by  a  hnsband,  Jnst  be- 
fore his  marriage,  to  his  daughter,  withont  any 
eonsideration,  and  kept  concealed  until  after 
the  marriage,  and  had  been  held  frandnlent 
SB  against  a  subsequent  mortgagee. 

Hdd^  that  it  was  to  be  adjudged  equally 
frandnlent  as  against  the  widow's  claim  for 
dower.  Chtmceryy  1821,  Swaine  «.  Ferine,  5 
Mm,  Gh,,  482. 

35.  Widow  also  execntilx.  The  widow, 
who  was  also  executrix,  was  empowered  by 
the  will  to  sell  the  land,  but  she  suffered  it  to 
be  sold  under  a  mortgage,  and  became  the 
purchaser  in  her  own  right,  and  sold  it.  ffeHy 
that  diongb  Hable  to  account,  as  trustee,  for 
the  proceeds,  she  was  entitled  to  her  dower, 
on  the  accounting,  less  her  ratable  contribu- 
tion to  tibe  mortgage.  Chancery,  1821,  Evert- 
ion  e.  Tappen,  6  Johm,  Oh,,  497. 

36w  Bot  where  she  released  lands  subject  to 
s  mortgage,  in  sadslkction  of  the  mortgage- 
debt,  she  is  not  entitled  to  be  credited  with 
her  dower  in  the  accounting  with  tiie  heirs.  lb. 

37.  The  word  '^azobange"  in  the  prori- 
lion  of  1  Rer.  8tat.,  740,  §  8,— that,  if  the 
hnsband  exchange  land  of  which  he  is  seized 
dnnng  ooTertnre,  and  die,  his  widow  must 
elect  to  take  dower  in  the  land  giyen,  or  in 
the  land  taken  in  exchange,  within  one  year 
ifter  his  death,  or  that  she  shall  be  deemed  to 
hftTe  elected  to  take  dower  in  the  land  receiTed 
io  exchange, — ^means  a  mutual  grant  of  equal 
interests,  the  one  in  consideration  of  the  other. 
[SBlackst  Com.,  828,  k  notes;  1  Hil.  Abr., 
70,  {2;  Id.,  810,  811 ;  Key.  note  to  1  R.  8., 
740.]  Svpreme  Ot.,  1850,  Wilcox  e.  Randall, 
7  Bcuh.,  688. 

3a  The  husband  received  a  transfer  of  an 
equitable  interest  in  lands,  in  consideration  of 
which  he  conveyed  the  fee  'of  his  lands  and 
transferred  personal  property.  Held,  not  an 
exchange  within  the  statute.    Ih. 

39.  A  sale  of  lands  and  a  conveyance  of 

other  land  in  part  payment,  under  peculiar 

drcurastancee ; — Held,  not  an  exchange  within 

the  statute.    Rnnyan  e.  Stewart,  12  jBer^.,  687. 
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40.  Xiand  aaafg^ied  for  beneflt  of  credit- 
on.  N.  having  confessed  judgment  to  D., 
which  Judgment  was  not  docketed,  subse- 
quently executed  a  mortgage  of  real  property 
to  B.,  who  had  notice  of  the  confession  of 
judgment,  and  then  assigned  all  his  estate,  real 
and  personal,  to  D.  Some  time  afterwards  he 
paid  B.  &  sum  which,  as  appeared  upon  the 
evidence,  was  derived  from  proceeds  of  prop- 
erty which  belonged  to  D.,  or  was  intended  to 
pass  under  the  assignment  to  him,  which  sum 
B.  applied  to  interest  due  upon  the  mortgage. 

Held,  upon  foreclosure  by  B.,  1.  That  the 
notice  of  an  undocketed  confession  was  no 
notice  of  any  lien. 

2.,  That  D.  was  not  entitled  to  be  subrogated 
to  the  lien  of  the  mortgage  to  the  amount  of 
the  payment  made,  alUiough  the  amount  of 
the  mortgage  and  other  incumbrances  con- 
siderably exceeded  the  value  of  the  prop- 
erty. 

8.  That  the  wife  of  K.,  she  not  having  Joined 
in  tlie  assignment,  was  entitled  to  be  endowed 
in  the  land,  subject  to  the  mortgage,  if  she 
survived  her  husband ;  and  one-third  of  the 
surplus  proceeds  was  directed  to  be  paid  in 
and  invested  by  way  of  provision  for  the  in- 
choate estate.  Supreme  Gt.^  Sp.  7!,  185(^, 
Blydenburgh  e.  Northrop,  18  Sow,  Pr.,  289. 

41.  Bqoity  of  redemptfon.  The  wife  of 
the  mortgagor  is  entitled  to  dower  out  of  the 
equity  of  redemption  in  lands  mortgaged, 
against  all  but  the  mortgagee,  or  those  claim- 
ing under  him.  [6  Johns.,  290.]  Supreme 
Ct.,  1810,  OoUins  e.  Torry,  7  Johne^  278; 
1818,  Coles  V,  Ooles,  15  Id.,  819;  and  see  Van 
Duyne  v.  Thayre,  14  Wend.,  288 ;  19  Id,,  162. 
Chancery,  1848,  Bell  e.  Mayor,  dec.,  of  N.  Y., 
10  Paige,  49. 

42.  The  Oourt  of  Chancery  will  follow  this 
rule,  and  allow  the  widow  her  dower  out  of 
the  proceeds  of  the  sale  of  the  mortgaged 
premises,  on  a  bill  for  foreclosure  and  sale. 
Chancery,  1821,  Titus  e.  Neilson,  5  Johne. 
Ch.,  462.* 

43.  Thus,  where  the  wife  joined  in  a  mort- 
gage in  fee;  and  the  mortgagor  executed  a 
second  mortgage,  in  which  she  refused  to  join ; 
and  after  a  decree  of  sale  on  a  bill  filed  by  the 
first  mortgagee,  but  before  sale,  the  mortgagor 
died, — Held,  that  his  widow  was  entitled  to 
her  dower  oat  of  the  surplus  proceeds  re- 


*  But  see  Denton  «.  Nanny,  8  Barb,,  618. 
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nuuning  after  the  first  mortgage  was  satia- 
fied.    Ih. 

44.  Bntry  under  mortgage  dafeata  dow- 
er. The  widow's  dower  in  an  equity  of  re- 
demption ander  a  mortgage  made  hefore  mar- 
riage^ is  liahle  to  he  defeated  by  enforcement 
of  the  mortgage.  80  held^  where  the  mort- 
gagor had  abandoned  the  premises,  and  the 
mortgagee's  heirs  entered.  Suprems  Ct.^  1885, 
Van  Doyne  e.  Thayre,  14  Wend^  288;  ap- 
proyed  in  Van  Dyne  v,  Thayre,  19  Zi.,  162. 

45.  But  the  widow  has  an  equitable  right 
to  redeem  in  cases  where  the  heir  might  re- 
deem. Chancery^  1848,  Bell  e.  Mayor,  dec.,  of 
N.  Y.,  10  Paige,  4d. 

46.  A  releaae  of  the  aqidty  d«foata  dow- 
er. In  a  court  of  law,  no  claim  to  dower  in 
an  equity  of  redemption  which  was  vested  in 
the  husband,  and  which  he  released  to  the 
mortgagee,  can  be  asserted' against  the  mort- 
gagee and  his  assigns.  A  release  of  the  equity 
of  redemption  is  equiTalent  to  foreclosure,  and 
at  law  defeats  the  dower,  as  against  them.  [15 
Johns.,  468;  10  Mass.,  864;  4  Kent's  Com., 
46.]  Supreme  Ot.,  1888,  Van  Dyne  e.  Thayre, 
19  Wend.,  162.  To  the  same  efiEeot,  1826, 
Jackson  v,  Dewitt,  6  Oow.,  816.  But  see  Bell 
f>.  Mayor,  ^.,  of  K.  T.,  10  Paige,  49;  Mills  v. 
Van  Yoorhis,  28  Barb,,  125. 

47*  Purohaae  of  mortigage.  If  one  who 
gaTC  a  purchase-money  mortgage  conveys,  and 
the  grantee  subsequently  purchases  the  mort- 
gage, it  is  extinguished,  and  the  widow  of  the 
mortgagor  is  entitled  to  dower.  Supreme  Ot., 
1828,  Ooates  e.  Oheever,  1  (kw.,  460. 

4a  But  the  wife  is  still  bound,  in  equity,  to 
contribution.  Ohaneery,  1828,  Russell  e.  Aus- 
tin, 1  Paige,  192. 

49.  Bqoity  of  redamptioiL  A  widow  is 
entitled  to  dower  in  an  equity  of  redemption, 
as  well  when  the  mortgage  was  executed  be- 
fore marriage  as  when  it  was  executed  by  the 
husband  and  wife  during  coverture.  Supreme 
Ct,  Sp.  T.,  1860,  Denton  e.  Nanny,  8  Barb.^ 
618 ;  see,  also,  to  simiUr  efibct,  N.  F.  Supe- 
rior Ot,,  1858,  Wheeler  e.  Morris,  2  Bamo., 
524. 

50.  In  such  a  case  the  widow,  as  against 
the  mortgagee  and  those  claiming  under  him, 
is  entitled  in  eqnity  to  redeem,  upon  payment 
of  the  mortgage  debt.    lb, 

51.  Pnrohaae-money  mortgage.  Where 
land  is  conveyed  to  the  hnsband  during  cover- 
ture, who,  at  the  same  time,  executes  a  mort- 


gage to  the  grantor  to  secure  the  payment  of 
the  consideration-money,  the  seizin  of  the  land 
is  but  for  an  instant  in  the  grantee,  and  is  im- 
mediately revested  in  the  grantor ;  and,  con- 
sequently, the  widow  of  the  grantee  cannot 
claim  dower  in  the  premises.  Supreme  Ct.^ 
1818,  Stow  e.  Tifft,  15  Johne.,  468.  But  see  1 
Se9.  Stat,  740,  §  6. 

52.  If  the  mortgage  was  executed  by  the 
hosband  alone,  after  marriage,  and  not  for  the 
pnrchase-money,  the  heirs  must  pay  the  whole 
debt  Chancery,  1848,  House  e.  House,  10 
Paige,  168. 

53.  Mortgage  to  third  party.  A  widow 
is  not  entitled  to  dower  in  land  conveyed  to 
the  husband  dnring  the  coverture,  as  against 
his  simultaneous  mortgage  for  the  purchase- 
money,  whether  given  to  the  grantor,  or  to  a 
third  person.  [4  Kent's  Com.,  ^;  14  Mass., 
861;  1  GUI  A;  J.,  818.]  A,  V.  Chan,  (X,  1848, 
Kittle  fl.  Van  Dyok,  1  Samdf.  Oh^  76;  S.  C,  8 
K  Y.  Leg.  Ob$.,  126. 

54.  Mortgage  by  huaband  and  ^e.  The 
wife  has  no  estate  or  interest  In  the  lands  of 
her  husband,  daring  his  life.  Her  joining  in 
a  mortgage,  therefore,  merely  operates  by  way 
of  release  or  extinguishment  of  her  future 
claim  to  dower  as  agfunst  the  mortgagee,  if  she 
survives  her  husband ;  but  without  impairing 
her  contingent  right  of  dower  in  the  equity  of 
redemption.  Chancery,  1841,  Hawley  e.  Brad- 
ford, 9  Paige,  200. 

55.  Meiger.  H.  being  seized  of  lands  sab- 
Ject  to  a  mortgage  which  had  not  been  ex- 
ecuted by  his  wife,  conveyed  them  to  D.,  his 
wife  joining  with  him,  and  D.  subsequently 
reconveyed  to  W.  Held,  that  the  wife^a  dower 
was  limited  to  the  eqnity  of  redemption.  A, 
F.  Chan.  Ct,  1844,  Hoogland  e.  Watt,  2  8an4f. 
Ch,,  148. 

56.  eUitlafiactioii.  B.  purchased  land,  and 
with  his  wife,  mortgaged  the  land  for  the 
pnrchase-money.  After  paying  a  part  of  the 
mortgage,  B.  conveyed  the  land  subject  to 
the  mortgage,  which  the  grantee  paid,  and 
had  the  mortgage  satisfied  of  record ; — ffeUL, 
that  B/s  widow  was  entitled  to  dower  in  the 
landf  and  could  recover  it  at  law,  and  need 
not  resort  to  eqnity.  Supreme  Ct,  1850,  Ban- 
yan V.  Stewart,  12  Barb.,  687. 

57.  Iiaiid  bought  sabjaot  to  mortgagia. 
The  widow  has  the  same  right  to  dower,  in 
an  equity  of  redemption  vested  in  her  hus- 
band, in  lands  conveyed  to  him  during  tlia 
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oomtnre,  snljeot  to  a  pnrohase-money  mort- 
gage thereon,  as  if  the  mortgage  were  made 
bj  her  hnaband  to  secure  porohase-money. 
{10  Paige,  49;  6  Johns.  Oh.,  452^,  8  Barb., 
•18;  S8  Id.,  120.]  If,  F.  Superior  CU,  1858, 
Wheeler  e.  Morris,  2  Bomo,^  624. 

sa  Pnrohaafhninney  iiiort;gag;e  before 
mandage.  Where  one  receives  a  deed  and 
giyes  a  mortgage  for  the  parohase-money,  and 
afterwards  marries,  his  wife  has  no  right  of 
dower  [6  Oow.,  810 ;  4  Kent  Oom.,  46],  nor  do 
the  proTiaioDs  of  1  Bey.  Stat,  740,  §  4,  apply  to 
such  a  case.  Supreme  Gt.^  Sp.  71, 1847,  Oan- 
Bingham  «.  Knight,  1  Bairb.^  899.  Qneetioned 
in  Blydenbnrgh  «.  Northrop,  18  How.  Pr.,  289. 

991  Sarpiue.  Where  the  widow  of  a*mort- 
gagor  was  made  a  party  in  foreclosure,  and 
aotwered  and  submitted  to  the  decree  of  the 
vm\-^HMy  that  she  was  entitled  to  costs, 
and  to  the  use  of  one>third  the  snrplos  moneys 
after  satisfying  the  mortgage-debt,  as  her  equi- 
table dower — the  one-third  to  be  invested  for 
ber  benefit.  Ohaneery,  1814^  Tabele  e.  Tabele, 
1  /oAm.  CK,  46. 

6a  The  wife  is  not  entitled  to  dower  in  a 
mrploa  arising  from  a  sale  on  foreclosure  of  a 
mortgage  executed  by  her  husband  and  her- 
nU;  if  the  husband  died  after  the  sale  was 
eoufirmed.  V,  Ohan,  Ot.,  1840,  Frost  e.  Pea- 
eod[,  4  Bd»,,  078. 

6L  A  widow  of  a  mortgagor,  in  what  cases 
citttled  to  dower.    1  Sep.  Sua.,  740,  §§  4-0. 

02.  Widow  of  mortgasee  who  had  no  ab- 
Kdate  estate,  not  entitled  to  dower.  U.,  741,  §  7. 

HL  Natdbx  and  Ikgidxntb  ov  ths  Es- 
tate. 

Oai  Hatore  of  tbe  inohoata  ri^t  discuss- 
ed. Lawrence  •.  Miller,  2  N.  7.  (2  Comet.), 
M;  8.  0.,  reported  below,  1  Saiidf.,  610; 
Westenrelt  v.  Gregg,  12  K  T.  (2  Kern,),  202 ; 
Mooro  e.  Mayor,  4c,  of  N.  T.,  8  N.  T.  (4 
8M,\  110. 

04.  Dower  is  an  interest  in  land  which  at- 
taches upon  the  concurrence  of  marriage  and 
teixin.  Supreme  Ot.,  Sp,  71,  1860,  Denton  e. 
Naooy,  8  Barb.,  018. 

€&  It  is  the  widow,  not  the  wife,  who  is 
endowed;  so  that  adultery,  committed  at  a 
time  when  that  operated  by  law  to  forfeit 
dower,  did  not  give  any  right  to  the  owner  of 
the  fee  as  against  the  wife,  so  long  as  the  hus- 
baadliyed;  and  a  statute  enacted  before  the 
hosband^a  death,  restricting  the  forfeiture  of 


dower  to  cases  in  which  divorce  should  be  ob- 
tained, operates  on  such  case.  Supreme  Ot., 
1840,  Beynolds  e.  Beynolds,  24  Wend.,  198. 

66.  Revivor  of  aoit.  The  widow  does  not 
take  her  dower  as  representative  of  her  hus- 
band or  by  descent  from  him,  but  by  the  mar- 
riage and  her  survivorship ;  hence,  a  partition- 
suit  against  her  husband,  to  which  she  was 
not  a  party,  cannot  be  continued  against  her, 
upon  her  husband^s  death,  by  a  mere  bill  of 
revivor,  Okaneery,  1882,  Wilkinson  «.  Parish, 
8  Faige,  068. 

67.  "Dower"  and  "olaim  of  dower/'  The 
provisions  of  2  Rev.  Stat.,  100,  in  relation  to 
the  sale  of  a  decedent's  real  estate  for  the  pay- 
ment of  debts,  by  the  order  of  surrogates' 
courts,  do  not  authorize  the  sale  of  the  widow's 
dower,  where  it  has  been  actually  assigned  to 
her  by  the  decree  of  some  competent  court 
It  is  only  her  ^*  claim  of  dower"  before  an  as- 
signment which  can  be  so  divested.  Ot,  of 
AppedU,  1849,  Lawrence  e.  Miller,  2  If,  T.  (2 
Comet,),  246 ;  reversing  8.  O.,  1  Sandf.,  610. 

68l  Beixfn  by  relation.  After  assignment, 
the  widow  has  a  freehold  estate  In  possession, 
and  she  is  in  possession  of  the  seizin  of  her 
husband  as  of  the  time  of  the  marriage,  if  her 
husband  was  then  seized,  and  if  he  was  not 
then  seized,  the  time  when  he  was  first  seized. 
[2  Oomst:,  24j(;  Greenl.  Cruise,  tit.  Dower, 
oh.  2,  §  84;  ch.  8,  §  24.]  Ot.  qf  Appeals,  1861, 
Lawrence  e.  Brown,  6  K  T.  (1  Seld.)^  894. 
To  the  same  effl^t  is  Fowler  d.  Griffin,  If.  Y. 
Superior  Ct.,  1849,  8  Saw^f.,  886. 

69.  Not  defenoe  to  a  third  party.  Before 
assignment,  the  widojir's  claim  of  dower  is  not 
available  to  a  stranger,  as  a  defence  to  an  ac- 
tion of  ejectment  by  the  owner  of  the  fee. 
Supreme  Ct.,  1888,  Siglar  v.  Van  Riper,  10 
Wend.,  414. 

70.  It  ia  a  mere  right  of  action.  The  pro- 
visions of  2  Rev.  Stat,  808,— substituting  the 
action  of  ^ectment  for  the  writof  dower,— does 
not  make  the  widow  a  tenant  in  common  with 
the  heir,  nor  give  her  any  ves^ted  interest,  or 
right  of  entry,  before  assignment  Supreme 
Ct.,  1888,Tates  e.  Paddock,  10  Wend.,  628. 

71.  It  ia  not  awrignahla  An  assignment 
by  the  widow,  as  administratrix,  of  a  lease  in 
fee,  before  her  dower  has  been  assigned,  does 
not  pass  her  claim  of  dower.  Her  claim  is  a 
mere  right  of  action,  which  cannot  be  assign- 
ed. [10  Wend.,  414,  628.]  Supreme  Ctf,  1886, 
Ritchie  e.  Putnam,  18  Wend.^  624. 
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72.  AMlgnae  cannot  floloroe  claim.  Be- 
fore aasignment,  the  right  to  dower  rests  in 
action  only.  It  oaonot  be  aliened,  so  as  to 
enable  the  grantee  to  bring  an  action  in  his 
own  name.  Supreme  Ct.y  1819,  Jackson  id, 
Yanderheyden,  17  Jahne,^  167.  To  the  same 
e£feot,  Supreme  Ct,^  1823  [oiting,  also,  1  Omise^s 
DigM  159,  %  2 ;  Gilb.  Ten.,  26],  is  Jackson  «. 
Aspell,  20  Johm.,  411 ;  Supreme  Ot^  1824, 
Cux  e.  Jagger,  2  Cow^  688 ;  Supreme  Ot^  Sip. 
T.,  1847,  Green  o.  Potnam,  1  Bar^,  600.  To 
the  same  effect  [citing  Watk.  on  Oonr.  by  Mer- 
rifield,  41 ;  Jiok.  L.  ^  £q.  Ee.,  862 ;  4  Dow. 
&  Byl.,  276 ;  9  Mass.,  18]  is  Tompkins  o.  Fon- 
da, 4  PaiffA,  448. 

73.  Hence  an  awarc^  declaring  that  the 
action  shall  not  be  prosecuted,  and  that  the 
money  is  in  lien  of  the  claim,  is  an  aotoal  ex- 
tingnishment  of  the  claim.  Oox  v.  Jagger, 
2  Oow^  68a 

74.  Hot  aabdeot  to  eetoS;  Bat,  although 
before  ber  dower  has  been  assigned  to  her,  her 
claim  to  it  is  not  assignable,  it  is  not  a  person- 
al right  of  action,  bat  a  right  to  real  estate; 
and  it  is  not  subject  to  a  set-off  for  damages, 
or  for  moneys  due,  or  for  the  receipt  by  her 
of  rents  and  profits  of  the  whole  of  the  lands 
in  which  she  claims  dower.  So  heid^  on  de- 
murrer to  oounter-cbiim.  Supreme  Ct^  Sjp.  71, 
1862,  Bogardus  v.  Parker,  7  ffaw.  Fr,,  808 ; 
8.  G.,  1  Lit.  Law  Mag.,  164. 

75.  —  bat  ia  reached  Iqr  oreditor'a  anit 
If  the  widow  is  in  possession,  the  want  of  a 
mere  formal  aasignment  is  not  considered  ma^ 
terial  in  equity  [see  1 1*.  Wms.,  122],  and  her 
interest  may  be  reached  by  a  creditor's  bill,  as 
being  ^*  a  thing  in  action,^  within  2  Be7.  Stat., 
174,  §  89.  Ohaneery^  1884,  Tompkins  «.  Fon- 
da, 4  Faigey  448. 

76l  Doea  not  vest  in  aecond  hnaband. 
That  on  the  decease  of  a  husband  owning  a 
pew,  the  widow  acquires  a  right  in  action 
merely  in  the  pew,  and  her  subsequent  mar- 
riage gives  her  second  husband  no  interest  in 
it  prior  to  her  dower  therein  being  assigned. 
Bronson  «.  8t  Peter's  Church,  7  IT.  F.  Leg, 
Ohs,,  861. 

77.  Release  to  hnaband  vaid.  The  pro- 
yision  of  the  acts  of  1848  and  1849,  respecting 
married  women's  property, — allowing  them  to 
convey  in  the  same  manner,  and  with  like 
effect  as  if  unmarried,— does  not  authorize  a 
conveyance  by  a  wife  to  her  husband  of  her 
dower-right  in  his  real  estate,  for  a  nominal 


consideration.  The  act  is  to  be  eonstmed  aa 
giving  a  right  to  convey  only  to  other  persona 
than  the  husband.  Soch  a  oonveyanoe  doea 
not  preclude  her  daim  to  dower.  Suprems 
Ot.,  8p,  71,  1862,  Graham  v.  Van  Wyck,  14 
Barb.,  681. 

7a  Contiilmtton  to  tmx,  fta  Althoogh 
the  provisions  of  2  Rev.  Stat^  491,  {  18, — ea 
to  the  effect  of  admeasurement  of  dower, — 
makes  the  widow  liable  for  taxes  laid  upon 
the  estate  after  she  takes  possession;  it  does 
not  make  her  liable  for  the  taxes  on  the  part 
not  assigned  to  her.  So  that  where  certain 
apartments  in  a  house  are  assigned  to  her,  and 
the  residue  are  in  possession  of  the  heir  or  hk 
grantee^  a  tax,  or  an  assessment  or  water-mte 
upon  the  house  aad'lot,  is  to  be  paid  ^y  oon- 
tribution;  and  if  either  pay  the  whole,  the 
equitable  share  of  the  other  may  be  reoorered 
back.  N,  T,  Superior  Ot.^  1868»  Graham  v. 
Dunigan,  2  Bom»^  616. 

79.  Contribntloo.  Where  the  heir  haa  re> 
deemed  the  land,  by  paying  off  a  BMortgi^a^ 
and  the  widow  files  her  bill  agwst  him  for 
dower,  she  must  oontribute,  by  paying  to  the 
heir,  during  her  life,  an  annuity  of  one-ibiMl 
of  the  interest  on  the  amount  paid  by  him,  to 
be  computed  from  the  time  of  snch  payment, 
or  the  value  of  such  annuity,  aooording  to  the 
circumstances.  Chancery^  1821,  Swaine  e. 
Perine,  6  Johns,  Ch.,  482. 

80.  Where  the  husband  died  seized  of  the 
land,  subject  to  the  nx>rt«gage,  the  widow  is 
entitled  to  one-third  of  the  rents  and  profits 
•fi-om  the  time  of  his  death.    lb, 

01.  fluBrwainaiiti  The  widow  moat  bear 
the  interest,  at  seven  per  oent.,  of  one-third  of 
assessments  on  the  land  in  which  ahe  is  «b^- 
tied  to  dower,  to  commenoe  from  the  time  the 
assessments  became  a  ohax^ge,  provided  thia 
was  subsequent  to  the  death  of  her  husband — 
and  if  not,  then  from  his  death.  V,  Chan,  Ct^ 
1887,  Williams  e.  Oox,  8  Edw,,  178. 

dZ  The  apportionnient  of  the  annual  toss 
is  to  be  ascertained  by  taking  into  view  the 
relative  annual  value  of  those  parts  of  the 
premises  held  by  each  respectively.  In  the 
apportionment  of  an  fluiiiwinf,  the  nature  of 
the  improvement  for  which  it  was  made  ahoald 
be  considered,  having  regard  also  to  the  benefit 
resulting,  and  its  probable  permanency,  and  alao 
to  the  age  of  the  tenant  in  dower,  and  the  prob- 
able duration  of  her  estate.  N,  T,  Superior 
Ct,  1868,  Graham  e.  Dunigan,  2  Boew^  616. 
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83.  "Wliere  a  widow  rodeetUB  her  aower- 
flstate  from  a  mortgage,  the  admeasarement 
of  it  must  be  made  on  the  same  principles  as 
an  admeasarement  under  the  statute.  Chan^ 
emy^  IMS,  Bell  «.  Mayor,  dto.,  of  N.  Y.,  10 
Taigc^  49. 

As  to  the  OcxDBtitatioiiaUty  of  provisions  of 
statute  for  sale  of  decedent's  real  estate  in  re- 
spect to  defeating  dower  under  marriages  prior 
to  1830,  see  Oonbtittitional  Law,  66,  67. 

IV.  What  wnx  Bas  DowxB. 

8C  Adtilteiy.  Under  the  provisions  of  1 
BeT.  L.  of  1803,  68,  and  1  Rev.  L.  of  1818, 58, 
the  Wilis  forfeited  her  dower  by  living  in  adul- 
tary,  without  being  afterwards  reconciled  to 
her  husband.  Supreme  Ot.^  1840,  Reynolds  o. 
Beyuolds,  S4  Wend.,  198. 

85.  But  by  the  provision  of  1  Rev.  Stat, 
741,  §  8,  repeding  the  act  of  1787,  the  rule  of 
the  conmaon  law  is  re-established,  that  the 
adultery  is  not  enough  to  bar  the  claim  of 
dower,  but  it  must  be  followed  by  a  divorce 
dissolving  the  marriage-contract.  If  the  adul- 
tery was  committed  before  the  enactment  of 
the  Bevised  Statutes,  and  the  husband  dies 
After  it  without  such  divorce,  she  is  entitled 
to  dower.    Ih,;  1842,  Cooper  v,  Whitney,  8 

86.  A  ditroroe  a  mensa  et  thoro,  obtained 
by  the  wife,  is  not  a  bar  to  her  right  of  dower. 
F.  Chan.  Ot,,  1886,  Day  v.  West,  2  JE^to.,  692. 

87.  A  decree  of  divorce,  dissolving  the 
marriage-contract  on  the  ground  of  the  adul- 
tery of  the  hueband,  does  not  bar  the  wife's 
rlj^t  of  dower  in  his  real  property.  An  abso- 
lote  divorce  for  causes  arising  after  the  mai> 
riage  IB  governed  by  the  statute ;  it  Is  pro- 
apeotive  in  its  operation,  and  has  no  other 
eflbot  upon  the  ftiarriage  relation  than  such  as 
is  declared  by  the  statute.  Ot.  of  AppedU, 
1850,  Wait  «.  Wait,  4  jV.  F.  (4  Comt),  96; 
reversing  8.  0.,  4  Barb.,  192;  N.  7.  Superior 
Ct.,  1866,  Forest «.  Forest,  6  Du&r,  102 ;  8.  0., 
8  AliboM  iV.,  144;  and  see  Burr  v.  Burr,  10 
^^ige,  80. 

A  contrary  view  was  taken  in  Day  «.  West, 
S  Bdw^  692 ;  and  Oharruaud  v.  Oharruaud,  1 
F.  r.  Leg.  Ob$.,  184. 

8a  Where  a  divorce  a  vinculo  is  granted 
to  a  wifo  for  th*  adultery  of  her  hnabuid,  the 
dimooy  is  not  in  Kett  of  dower.  The  court 
aaonot  require  the  release  of  her  dower-right 


as  a  condition  of  granting  judgment  of  di- 
vorce, nor  impose  the  execution  of  such  a 
release  upon  her  peremptorily.  ilT.  T.  Supe- 
rior Ct,,  1866,  Forest  «.  Forest,  6  Duer,  102; 
8.  0.,  8  AhbotW  Pr,,  144. 

89.  An  ante-nuptial  agreement,  that  the 
intended  wife  shall  enjoy  exclusively  property 
she  derived  as  the  widow  of  a  former  husband, 
and  which  is  not  expressed  to  be  in  lieu  of 
dower,  is  no  bar  to  her  claim  of  dower  in  the 
lands  of  her  second  husband.  Ohancery,  1821, 
8waine  v.  Krine,  6  Johne,  €%.,  482. 

90.  Jointura  Before  the  Revised  Statutes 
(1  £ee.  Stat,  741),  a  jointure,  or  a  competent 
and  certain  provision  for  the  wife,  in  lieu  of 
dower,  if  assented  to  by  the  father  or  the 
guardian  of  the  infant|  before  marriage,  was, 
in  the  absence  of  fraud,  an  equitable  bar. 
Chancery,  1881,  McOartee  9.  Teller,  2  Paige, 
611 ;  but  see  8.  0.  affirmed,  8  Wend.,  267. 

91.  But  such  a  jointure,  to  be  an  equitable 
bar,  must  be  as  certain  and  as  beneficial  to  the 
in&nt,  as  a  legal  jointure  must  be  to  be  a  legal 
bar.  It  ratust  be  a  provision  to  take  effect  im- 
mediately on  the  death  of  the  husband,  and  to 
continue  during  the  life  of  the  widow,  and  be 
a  reasonable  and  competent  fiveJIihood  for  her 
under  all  the  circumstances,    lb. 

92.  Thus  a  conditional  jointure  is  not  bind- 
ing, unless  accepted  by  her  after  the  husband^s 
death.  A  determinable  freehold,  which  might 
not  continue  for  her  life,  is  not  an  equivalent 
for  dower.  A  condition  that  the  wife  should 
live  chaste  during  marriage  is  unol;}ection- 
able.    lb. 

93.  Though  an  annuity  limited  to  widow- 
hood may  not  be*  unreasonable  in  ordinary 
marriages,  yet  where  the  man  was  seventy- 
five  years  old  and  the  woman  a  minor, — JBMd, 
that  the  restraint  upon  matrimony  was  unrea- 
sonable, and  the  jointure  was  no  bar.    lb. 

94.  Efiidct  of  jointure  or  other  provision,  under 
the  Bevised  Statutes.     1  JSw.  8bU.,  741,  §§  9-12. 

95.  Bleotion.  That  if  a  widow  accept  of 
any  matter  whatever  under  a  will  in  lieu  of 
dower,  she  is  thereby  barred ;  and  this  may 
be  pleaded  either  at  law  or  in  equity.  Lar- 
rabee  v.  Yan  Alstyne,  1  Johns.,  807. 

9e.  Bqnitable  estoppel  Where  the  widow 
receives  compensation  for  her  right  of  dower 
in  other  land,  which  she  accepts  as  a  satis- 
factory equivalent,  she  cannot  set  up  her  claim 
of  dower ;  especially  where  she  aoquieeoed  in 
the  equivalent  for  upwards  of  twenty  years, 
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during  whioh  the  property  had  been  within 
her  own  view,  undergoing  great  improTe- 
ments  by  the  pnrohaser.  This  is  an  equitable 
eetoppelf  and  will  bar  her  dower.  Chancery^ 
1822,  Jones  v.  Powell,  6  Johnt,  Oh,,  194. 

97.  Whore  a  lagaoy  to  a  wife  is  not  express- 
ly declared  to  be  in  lien  of  dower,  it  will  not  be 
HO  intended,  unless  such  intention  can  be  de- 
duced, by  dear  and  manifest  implication,  from 
the  provisions  of  the  will.  The  claim  of  dower 
must  be  inoonsbtent  with  the  will,  and  repug- 
nant to  the  dispositions  made  by  tBe  testator. 
It  must,  in  fact,  if  admitted,  disturb  the  will. 
Chancery^  1817,  Adsit  v.  Adsit,  2  Johm.  OK^ 
448. 

9a  The  testator  gave  his  wife  $600,  ^'  to  be 
left  in  the  hands  of  his  executors,  to  be  paid 
for  her  support,^'  as  she  might  require,  and 
also  gave  her  what  household  goods  she  need- 
ed ;  and,  after  bequeathing  pecuniary  legacies 
to  his  grandchildren,  directed  his  farm  to  be 
sold,  and  it  was  sold  accordingly.  The  wife 
accepted  the  legacy,  which  was  paid  to  her 
out  of  the  proceeds  of  the  sale.  EM,  on  a 
review  of  numerous  cases,  that  the  legacy  was 
not  given  in  lieu  of  dower,  but  as  a  mere  gra- 
tuity, and  that  the  purchaser  of  the  farm  took 
it  subject  to  the  claim  of  dower.    i&.* 

99.  Charye  of  auiipoiL  A  testator  be- 
queathed to  his  wife  his  household  ftirniture, 
^.,  and  ''her  comfortable  support  and  main- 
tenance out  of  his  estate,  to  be,  from  time  to 
time,  rendered  and  paid  to  her  by  his  execu- 
tors," and  the  use  of  one  room  in  Us  dwelling- 
house,  BO  long  as  she  should  remain  his  widow, 
and  no  longer;  and,  after  a  legacy  to  a  grand- 
daughter, he  devised  the  rest  of  his  estate  to 
be  divided  equally  between  his  two  daughters. 

Held,  that,  though  the  charge  of  support 
might  fall  upon  the  real  as  well  as  the  per- 
sonal estate,  it  did  not  affect  her  right  of 
dower,  there  being  no  express  declaration  on 
the  subject  by  the  testator,  nor  any  thing  in- 
consistent in  the  two  claims;  and  the  widow 
should  not  be  put  to  her  election.  [2  Johns. 
Oh.,  448.]  Uhaneeryy  1819,  3mith  9.  Enis- 
kern,t  4  Johru.  Oh,,  9. 

100.  InooDflistenoy.  In  order  to  render 
the  claim  for  dower  barred  by  acceptance  of 


*  Approved,  Ot.  o/AppeaU,  1854,  Lewis  9,  Smith, 
»  N,  r.  (6  SM.),  502 ;  and  in  Van  ArBdsIs  «.  Van 
Andale,  8  JhOektr  {N.  /.),  40i. 

't  Approved,  Van  Aradala  «.  Van  Aradale,  3 
Jhitehtr  (JVl  J,),  404. 


a  provision  under  the  will,  it  must  be  the 
manifest  intention  of  the  testator  that  the  pro- 
vision should  be  received  in  lieu.  The  fact 
that  the  provision,  if  accepted,  reduces  a  de- 
vise to  others,  which  would  also  be  reduced 
by  the  dower  constitutes  no  objection.  Su" 
pr0m$  Ot,,  1827,  Jackson  v,  Ohurchill,  7  (%no., 
287. 

101.  The  testator  gave  his  dwelling-house 
and  a  part  of  his  gardens  to  his  wife  for  life, 
or  widowhood,  and  then  divided  his  farm 
among  his  children.  Held,  that  she  was  en- 
titled both  to  dower  and  the  devise.  [2  Johns. 
Oh.,  448;  1  Johns., 807;  10  Id., 80;  2  Soh.  A 
Lef.,444.]    lb. 

102.  If  pioviflloii  bv  will  is  made  in  lien  of 

dower,  wife  must  make  her  eleotlon.  1  Sm.  8U^ 
741,  §  18. 

103.  A  devise  to  the  wife  and  a  speoifio  be- 
quest,— HM,  on  a  view  of  the  will,  not  to  be 
given  in  lieu  of  dower,  or  of  her  share  of  the 
personal  estate.  Ohaneery^  1881,  Rathbone  e. 
Dyckman,  8  Pei^e,  9. 

104.  To  constitute  a  case  for  election  under 
1  Rev.  8tat,  741,  the  jointure,  or  other  provi- 
sion in  lieu  of  dower,  must  be  one  in  whioh 
she  is  to  have  some  beneficial  interest  A 
mere  power  in  trust  for  the  sole  benefit  of 
others  is  not  sufficient,  though  the  interest  of 
the  eeitui  que  truet  is  made  dependent  upon 
her  election  to  take  a  provision  in  Hen  of 
dower.  Ohancery,  1885,  Hawley  v.  James,*  6 
Paige,  818. 

105.  To  put  the  widow  to  her  election,  the 
will  must  contain  provisions  which  are  wholly 
inconsistent  wi^h  her  claim  of  dower  in  the 
particular  portion  of  the  estate  as  to  which  it 
is  made.  [2  Sch.  h  Lef.,  440.]  Ohaneery^ 
1840,  Fuller  v.  Tates,  8  Paige,  826 ;  1842,  Ir- 
ving V.  De  Eay,t  9  Id.,  521. 

106.  Where  a  testator  in,  terms  declares 
that  a  provision  made  by  his  will  in  fitvor  of 
his  wife  is  in  lieu  of  dower,  if  she  aooepts  it^ 
she  cannot  have  her  dower  in  the  testator^e 
estate,  even  in  those  cases  where  the  aasign- 
ment  of  dower  would  not  interfere  with  any 
other  provision  of  the  will,  except  such  de- 
clared intent  of  the  testator.  But  to  bar  her 
of  her  dower  by  implication,  where  the  testa- 
tor has  not  declared  his  intei^tion  on  the  sub- 


•  Beveissd  on  other  gioands,  8.  C,  16  Wend.^  61. 
t  Aillnned,  on  other  grounds,  CL  ^  Brrwe,  1846, 
8.  d,  6  i>M.,  646. 
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ject  hf  biB  will,  some  provision  of  the  will 
matst  be  absolutely  inconsistent  with  her  olaim 
of  dower,  so  that  the  intention  of  the  testator 
wfll  be  defeated  as  to  some^art  of  the  prop- 
erty devised  or  bequeathed  to  others  if  she 
takes  both.  To  deprire  the  wife  of  her  dower, 
or  compel  her  to  elect,  the  terms  of  the  will 
most  be  each  as  to  show  an  intention  on  the 
fui  of  the  testator  to  ezdnde  the  claim  of 
dower.  Chanc&ryy  1843,  Sanford  v.  Jackson,* 
10  Paige^  266. 

107.  The  testator  devised  the  whole  of  his 
property  to  his  wife  and  others  in  trtist  for 
ber  use  during  widowhood,  and  until  the 
joungest  child  should  come  of  age,  and  then 
over  to  the  children.  Mdd^  not  sufficient  to 
indicate  a  dear  intention  on  the  testator's  part 
to  deprirethe  widow  of  her  dower.    Jb, 

ijOa  Where  the  testator  by  his  will  gave  to 
his  wife  all  his  real  and  personal  estate  during 
ber  Hfe,  and  then  added  that,  *^to  carry  the 
sbove  into  fisll  effect,  I  empower  the  executors 
to  make  sale  of  the  fast  estate,  and  lodge  the 
proceeds  with  the  executrix^'  (his  wife),  "  who 
10  to  eijoy  the  same  during  her  life;*' — Seld^ 
that  the  deviae  was  not  inconsistent  with  her 
claim  for  dower,  and  that  she  was  not  com- 
pelled to  elect  between  such  provision  and 
her  dower,  but  was  entitled  to  both.  Supreme 
Ctj  1851,  Lewis  v.  Smith,  11  Barb.,  162;  S. 
C,  more  fully  reported,  9  il/l  7.  Leg.  Obs.,  292 ; 
Ct.  ofAppeaU,  1864,  8.  0.,  9  K  F.  (6  Seld.), 
502. 

109.  A  devise  to  the  wife,  for  life,  of  all  the 
testator's  property,  is  not  inconsistent  with  her 
ri^t  of  dower;  for  that  right  attaches  not 
only  to  all  his  estate,  but  to  lands  aliened  or 
iocnmbered  by  him  during  the  marriage.  In 
order  to  compel  an  election,  the  devises  in  the 
will  must  be  so  repugnant  to  the  daim  of 
dower  that  they  cannot  stand  together.  [4 
Kent,  68;  2  Johns.  Oh.,  448;  6  Paige,  596; 
8  Id.,  825 ;  10  Id.,  266 ;  5  Hill,  206 ;  2  Den., 
480.]  Ot.  <tf  AppedU,  1864,  Lewis  v.  Smith, 
9jy:ir.(6^W.),602. 

110.  The  testator  directed  that  oir  his 
yoongest  child  coming  of  age,  one-third  of  his 
estate  should  be  invested  for  the  use  of  his 
wife  during  her  life, — MM,  that  the  widow  was 
not,  by  implication,  bound  to  elect  between 


*  Approved,  Lewis  v.  Smith,  ^  If.  T,  {6  Sdd.), 
(IT;  Van  Andale  «.  Van  Aradale,  2  LtOohtr  {N. 


her  dower  and  the  provision  made  for  her  by 
the  will,  but  was  entitled  to  both.  SupreitM 
Ct.,  1858,  Ifills  V.  Mills,  28  Ba/rb.,  454. 

111.  Animityofoiie-tfaird  of  whole  estate. 
The  testator  directed  all  his  estate,  both  real 
and  personal,  to  be  sold,  and  one-third  of  the 
proceeds  to  be  invested  for  the  use  of  his  wife 
during  her  widowhood ; — Held,  not  of  itself 
sufficient  to  show  that  the  testator  intended 
this  provision  to  be  in  lieu  of  dower  so  as  to 
put  her  to  her  election.  OhoMery,  1886, 
Wood  e;  Wood,  6  Paige,  696. 

112.  Devise  to  wUe  of  more  than  dower. 
The  fact  that  specific  provisions  made  for  her 
by  the  will  exceed  the  value  of  her  dower- 
right,  is  no  reason  for  implying  that  the  testa- 
tor intended  to  bar  the  dower  in  the  residue, 
A.  V.  Chan.  Ct,,  1844,  Havens  «.  Havens,  1 
Sandf.  Ch.,  824;  approved  and  followed,  8u^ 
preme  Ct.,  1858,  Mills  v.  Mills,  28  Barb.,  454. 

113.  Deviae  over  alter  widow's  manlagBL 
The  testator  gave  all  his  estate,  real  and  per- 
sonal, to  his  wife  for  life,  or  during  widow- 
hood, with  remainder  to  his  children.  The 
widow  entered  and  held  the  land  until  her 
second  marriage,^j5<^Zt2,  that  she  was  entitled 
to  dower  after  her  second  marriage.  The  de- 
vise over  to  the. children  does  not  per  ee  ex- 
press an  intention  to  defeat  her  dower.  Ct.  qf 
Brrore,  1845,  Church  v.  Bull,  2  Ben.,  480; 
affirming  S.  0.,  5  ffiU,  206. 

114.  Deviae  from  another  than  the  Ihib- 
band.  The  testator  owned  an  estate  subject 
to  his  mother's  right  of  dower,  and  devised  a 
part  to  her,  and  the  residue  to  a  third  person, 
— Held,  that  there  being  nothing  in  the  wiU 
to  show  an  intention  to  dispose  of  the  right  of 
dower,  the  mother  was  not  bound  to  elect  be- 
tween it  and  the  devise,  but  was  entitied  to 
both.  Supreme  Ct.,  Sp.  T.,  1848,  Leonard  e. 
Steele,  4  Barb.,  20. 

115.  FresainptioiL  *The  claim  of  dower  is 
to  be  favored,  and  the  presumption  is  that  a 
provision  in  tJie  will,  not  expressed  to  be  in 
lieu,  was  intended  as  a  bounty.  Supreme  Ct., 
1852,  Lasher  e.  Lasher,  18  Barb.,  106.  To 
the  same  effect,  Sp.  T.,  1848,  Leonard  v.  Steele, 
4  Id.,  20. 

Ua  Lands  prevloasly  oonveyed.  A 
provision  by  will  in  lieu  of  dower,  if  accepted, 
bars  the  wife's  dower  in  lands  which  the  tes- 
tator had  conveyed  before  the  date  of  the  will 
V.  Chan.  Ct.,  1882,  Steele  v.  Fisher,  1  Bd^.^ 
;4d6. 
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117.  Ibe^Riilow'ftraliiiqiiiBliHMiifc  of  dow- 
er forms  a  yalaable  aoiisid«rafcion  for  the  tee- 
tamentary  gifts,  and  they  must  be  paid  in 
preferenoe  to  other  legaoiea,  and  without 
ahatement.  [1  Bopw  on  Leg.,  297.]  F.  Ohan. 
01.,  198%  Isenhart  v.  Brown,  1  BcU».,  411. 

lia  Voidprovisioa.  If  a  part  of  the  pro- 
viaioDs  made  by  the  testator  are  declared  void, 
the  widow  is  not  bound  by  a  previous  eleo- 
tion  to  receive  snoh  provisions,  except  ss 
a^nst  hana^ide  purchasers  and  mortgagees ; 
still  she  may,  if  she  will,  accept  the  residue  in 
lieu  of  dower.  Ohanoery,  1888,  Hone  «.  Van 
Sohaick,  7  Paig^  221;   aifirmed,  S.  0.,  20 

119.  ndB-payment  of  proiviaion.  An  ac- 
ciaptonoe  by  the  widow  of  a  testamentary  pro- 
vision offered  in  lieu  of  dower,  bars  her 
right  of  dower,  at  law  as  well  as  in  equity, 
and  it  is  no  answer  to  say  that  she  has  not 
received  M  that  was  intended  for  her.  [1 
Bev.  Stat.,  741,  §§11-14.]  Supreme  Ct.ylS&6, 
Keunedy  e.  Mills,  IZJVend.  668. 

tao.  It  t$ems,  fihat  part  payment  of  a  leg- 
ally in  lieu  ef  dower  to  the  widow,  and  a 
JUdgMient  recovered  by  her  for  the  residne, 
would  be  a  good  plea  in  bar,  at  law,  to  an  ao- 
tian  for  her  dower.  Supreme  Ct,,  1818,  Van 
Olden  V.  Van  Orden,  10  Jehne^  80. 

XUL  Oouna  of  law  as  well  as  of  equity 
will  hold  the  widow^  bound,  after  she  has  made 
elaotioB  between  her  dower  and  a  legacy 
giveA  in  lieu  of  it.  Supreme  Ot,,  1818,  Van 
Orden  e.  Yan  Orden,  10  Joh7U,,  80;  1886, 
Kennedy  e.  Mills,  18  Wend^  668. 

22SL  Where  an  annuity  is  given  by  will  in 
Ueu  of  dower,  an  acceptance  of  it  by  the 
widow  is  a  bar  of  dower,  as  weU  at  law  as  in 
CQUity.  Supreme  Ct.,  1818,  Van  Orden  e. 
Yan  Orden,  10  Johne,,  80. 

123.  Beqoast  tmacoepted.  A  testator  be- 
^eatbed  to  his  wife  hous^old  ftimitare  and 
money,  ^^  in  lieu  and  stead  of  every  other  claim 
and  pretension"  on  his  estate,  and  it  did  not 
appear  that  the  widow  accepted  the  bequest. 
Heliy  that  her  right  of  dower  was  not  barred 
at  Joco.  Supreme  Ot^  1806,  Larrabee  e.  Yan 
Alstyne,  1  Johne,,  807. 

124;  BiMtioii  how  dataimlaad.  Under  1 
Bev.  Stat,  762,  it  b  not  necessary  that  the 
widow  should  enter  upon,  or  commence  pro- 
ceedings for  an  assignment  of  her  dower  in  all 
the  lands  to  which  her  claim  of  dower  at- 
taches, within  the  year.    If  she  enters  upon. 


or  proceeds  for  dower  in  any  one  parcel,  it  is 
sufficient.  Ohem/oery,  1 886,  Hawley  e.  Jamea,^ 
6  Faige,  818. 

125.  Where,  wiftun  one  year  after  the  hna- 
band^s  death,  the  widow  relhiquished,  by  deed, 
tha  real  property  devised  to  her  in  lieu  of 
dower,  gave  notice  thereof  to  the  trustees, 
received  from  the  executors  a  share  of  rents 
and  profits  as  and  for  her  dower,  and  received 
a  sum  of  money  for  her  dower  in  a  parcel  ot 
land  under  a  decree  in  partition  among  the 
heirs, — SeM,  a  valid  election  to  take  her 
dower.    lb.* 

126.  These  acts  are  equivalent  to  an  actual 
entry,  or  commencement  of  proceedings,  and 
to  an  assignment,  withm  1  Bev.  Stat,  762.   lb. 

127.  BlnabaBtf  a  act.  No  set,  deed,  or 
conveyance  of  the  hnsbaikd,  or  judgment  or 
decree  confessed  by,  or  recovered  against, 
heirs,  ahail  prejudice  the  wife's  right  to  her 
dower.  Supreme  Ct.,  Sp.  Z,  I860,  Denton  «. 
Nanny,  8  Barh.,  618;  S.  P.,  1  Em.  StaL,  742, 
§16. 

128.  That  the  dower  is  subject  to  the  lien, 
upon  the  lands,  of  a  judgment  agiunat  the 
hnsband,  recovered  before  the  marriage.  [4 
Kent's  Com.,  60;  1  Bev.  Stat.,  742,  §  16.] 
Scott  V.  Howard,  8  Barb.y  819. 

129.  A  sale  under  a  jodgoaent  reoovered 
and  made  a  lien  before  the  marriage,  over 
reaches  and  divests  the  wife's  right  of  dower. 
Ohanoeryy  1882,  Sanford  e.  McLean,  8  Petigcy 
117. 

130.  On  a  aale  under  a  amrogate'a  order, 
the  terms  of  sale  declared  that  a  dear  and 
satisfactory  title  was  to  be  given,  and  the  ad- 
ministratrix, who  had  notice,  made  no  claim  of 
dower; — EMy  that  the  silence  of  the  admin- 
istratrix was  such  a  fraud  upon  the  purchaser 
as  to  prevent  her  from  afterwards  making  her 
claim  for  dower  as  the  decedent's  widow. 
Ohaneer^y  1888,  Dougrey  e.  Topping,  4  Paigty 
94. 

131.  A  Bale  in  partitiop,  whether  under  a 
judgment  at  hiw,  or  a  decree  in  chancery,  will 
extinguish  the  inchoate  right  of  dower  of  the 
wife  of  one  of  the  tenants  in  common,  she 
being  a  party  to  the  suit  with  her  husband, 
whether  she  is  an  infknt  or  an  adolL  Chem- 
eery,  1889,  Jackson  v.  Edwards,  7  Faige^  886; 
but  see  this  question  discussed  on  appeal,  S. 
0.,  22  Wend,,  498. 


*  Beveroed  on  other  grounda,  S.  C,  16  Wend^,  $1. 
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132.  Sale  in  a  suit  fbr  pairtitioiH  ander  the 
act  of  1801,  the  wife  not  b«Dg  a  party^  does 
■ot  bar  the  dower.  V,  Ohan.  Ct,,  1836,  Van 
Oelder  e.  Post,  %  Mw.,  677. 

133.  VoLnntary  pnrtitloiL  Several  hus- 
bands, wbo^'were  tenants  in  oommoo,  made  a 
ptrtition,  by  deed,  in  wLioh  their  wives  did 
not  join,  and  it  was  followed  by  oontinued 
possession  in  severalty ; — Esld^  that  there  be- 
Dg  DO  suggestion  of  inequality  in  the  partition, 
the  dewer-rfghts  of  each  wife  attached  to  the 
afaars  in  seireralty  of  her  husband  only.  F. 
CkM.  OL,  1841,  Totten  e.  Stoyresant,  8  Edw^ 
500;  and  see  Jaekson  v.  Edwards,  7  Pot^^  886. 

13i.  Xteaoloaim.  The  wife,  by  Joining  in 
a  mortgage  for  the  secority  of  her  husband's 
dtbtS)  pledges  her  dower  interest  so  fhr  only 
as  it  eaa  be  reached  and  applied  oa  a  fore- 
dosare  in  oonformity  to  the  statute.  Where 
apart  of  the  land  is  sold  to  satiafy  an  instal- 
■eat,  her  right  to  reoeive  her  dower-share  of 
the  rsDts  aad  profits  of  the  residne  oontinuee. 
CB^mmfj  188S,  Bank  of  Ogdensborgh  «. 
Arnold,  5  Paiffe,  88. 

136.  Fcanaoloanre.  The  wife  of  the  owner 
of  the  equity  oi  redenoiption  Is  not  debarred  of 
her  iBchoa(te  right  of  dower  by  a  foreelosare 
action  to  which  her  hosband,  but  not  herself, 
itaparty.  ^.  F.  Aipsriof  (?(.,  1868,  Wheeler 
f.Morria,2Jlofw.,6Si;  and  see,  also,  Pajbtisb. 

136k  Ckmvgyiinoe.  A  oonveyance  of  land 
by  the  hnsband,  during  coverture,  in  trust  for 
his  wi&y  to  whom  the  trustee  afterwards  con- 
▼ej8  it,  but  whieh  was  not  made  nor  accepted 
in  lieu  of  dower,  is  no  bar  to  her  claim  of 
dower  after  his  death.  8a  heltk,  where  the  con- 
▼eyaace  was  for  a  full  consideration.  Ohan- 
Mry,  1821,  Swaine  e.  Perine,  6  Jokm.  Ch^  483. 

137.  A  release  by  the  basband,  of  hia 
equity  of  redemption  in  lands  mortgaged,  not 
executed  by  the  wife,  thou^  she  joined  in  the 
>»M>rtgage,  does  not  bar  her  daim  of  dower. 
lb. 

138.  Bat  she  may  be  required  to  contribute 
to  redeem  the  mortgage.    lb, 

139.  Deed  by  iaCant  wtfs^  A  married 
wiNuan  is  not  barred  of  dower  by  executing 
nd  aeknowledging,  with  her  husband)  a  con- 
^^ejanee  of  lands,  if  she  was  a  miner  at  the 
time  of  the  acknowledgment  Suprem$  Ot.^ 
1887,  Priest  e.  Onmmings,  16  W^d.^  617;  afTd 
as  to  this  point,  Ci,  o/JBrrcn,  1888,  20  /dL,  888. 
Afpfwee  (^.,  1848,  Sherman  e.  Garfield,  1  Dm,, 
889.      Chaneery,  1888,  Sanford  e.  McLean, 


8  Paiffs^  117;  Swprmue  Ot,  S^,  7.,  1847,  Oun- 
ningham  v.. Knight,  1  Barb,,  899. 

14a  Reieeee.  The  wife  cannot  ezeente 
any  valid  release  of  her  dower,  in  any  other 
way  than  by  joining  with  her  husband  in  a 
conveyance  to  a  third  person ;  and  a  release 
of  dower  contained  in  a  deed  of  separation, 
by  which  a  provisioa  is  made  for  her,  does  not 
bar  her  legal  right.  Ohane&ry,  1888,  Oarson 
e.  Murray,  8  Ptft^d,  488,  608. 

141.  Dcywer  mortgaged  aa  aeoutfty.  The 
wife  of  A.  Joined  him  in  ezecoting  a  mortgage 
to  secure  a  debt  of  his  firm,  and  the  firm  be- 
came insolvent  and  made  an  assignment  to 
secnre  all  their  debts.  It  being  evident  that 
the  mortgage  <tf  her  contingent  righrof  dower 
was  mer^  as  secarity,— A^  that  it  could 
not  be  sold,  nnless  her  husband's  hiterest  in 
the  property  transferred  to  t&e  assignees, 
shoedd  be  fyind,  on  Ibreclosure,  insufficient  to 
pay  the  debt  and  mterest  Ohane^ry^  1887, 
Paton  e.  Murray,  6  Pai(f»,  474. 

1412.  Ilelaeaa  to  leaaee.  The  hnsband 
granted  leases,  and  the  wife,  to  quiet  the  po»- 
session  of  the  lessee  against  her  possessory 
right  to  dower  in  the  premises  daring  the 
term,  executed  a  release  ;^J94»M,  that  she  waa 
entitled  to  dower  in  the  rents ;  for  such  re- 
lease was  merely  a  confirmation  of  the  lessee's 
estate,  and  had  no  reference  to  an  abandon- 
ment of  dower  as  between  the  widow  and  the 
heirs.  V.  Chan.  Ot.^  1887,  WitKams  e.  Ooz, 
8  j5»tf.,  178. 

148.  By  artlelea  of  ae|ieration^  the  wifb 
agreed  to  accept  an  annuity  in  foil  satifi&ction 
for  her  maintenance  and  dower ; — Weld,  that 
they  would  not  be  a  bar  to  dower  at  law,  and 
could  not  have  this  effect  in  equity  where 
they  were  violated  by  the  husband,  and  the 
wife  was  driven  to  file  a  bill  for  a  separation. 
V.  Chan.  CU,  1886,  Day  e.  West,  9  Bdm,, 
693. 

144.  CoBtraot  tiFitli  huaband.  A  contract 
entered  into  between  husband  and  wife  during 
coverture,  by  which  it  was  agreed  that,  in  con- 
sideration of  her  being  permitted  to  control 
and  enjoy  the  property  which  she  had  at  the 
marriage,  she  should  relinquish  her  claim  to 
dewer,  caattot  be  enforced  against  her  as  a  bar 
to  her  dewer.  K.  F.  avfwior  Ot.,  {^.  T.  f), 
1860,  Towasend  e.  Townsend,  S  Sem^f,^  711. 

145.  Compening  a  reieaae.  The  intestate 
left  lands  subject  to  a  contract  to  convey  them, 
and  the  widow  submitted  her  rights  to  liie 


688 


DOWER. 


oonrt  by  petition,  stating  her  willingness  to 
release  dower. 

ffM^  that  as  she  had  placed  herself  within 
the  power  of  the  oonrt,  it  oonld  compel  her  to 
release  the  dower,  and  direct  a  third  of  the 
price  to  be  set  apart  for  her  benefit  F.  Ohan. 
a,,  1881,  Matter  of  Hunter,  1  EdM.,  1. 

146.  Upon  the  sale  of  an  infant's  estate, 
subject  to  dower,  the  court  cannot  compel  the 
dowress,  or  her  husband,  to  accept  the  statute 
compensation  and  release  it.  The  statute  does 
not  contemplate  a  compulsive  release.  F. 
Ohan,  OUy  1889,  Matter  of  Lane,  1  Ed/io.^ 
849. 

147.  ▼endor'a  lien.  The  widow  of  a 
grantee,  who  has  not  paid  or  secured  the  pur- 
chase-money, takes  her  dower  subject  to  the 
grantor's  equitable  lien,  for  her  dower  arises 
by  operation  of  Uw,  and  not^as  on  a  purchase 
for  value.  But  she  has  an  equitable  claim  to 
have  the  personal  estate  exhausted  first,  if  the 
unpaid  purchase-money  was  a  personal  debt 
of  the  husband.  Ohaneery^  1882,  Warner  «. 
Yan  Alstyne,  8  Fadge^  618. 

14a  Rooalpt  of  rent  The  widow  is  not 
barred  of  her  action  for  dower,  although  rent 
has  been  assigned  to  her  with  her  consent,  and 
accepted  by  her,  unless  it  appear  that  the  rent 
will  endure  for  her  life.  Supreme  Ot.^  1852, 
SllicoU  e.  Mosier,  11  Barb,,  674 ;  affirmed,  S. 

a,7jV:r.(8AW.),2oi. 

149.  Wliere  a  mortgagee  had  in  his  hands 
sufficient  personal  property  of  the  deceased 
mortgagor,  and  applicable  to  the  debt,  he  was 
decreed  to  release  his  lien  upon  the  dower-right 
of  the  widow.  Holmes  «.  Holmes,  3  Paige^ 
868. 

V.  Action  for  Doweb. 

150.  Demand  o£  dower  before  suit  is  not 
necessary.  Supreme  Ot,^  1827,  Jackson  v. 
Qhnrchiil,  7  Oew.,  287;  Ct  of  4ppeaU,  1862, 
EllicoU  V.  Mosier,  7  K  7,  (3  Seld.),  201;  af- 
firming S.  0.,  11  Barb^  674;  and  see  Hitch- 
cook  V.  Harrington,  6  Johns.,  290. 

151.  An  omission  in  the  widow  to  demand 
her  dower  will  not  pr^udice  her  claim  to 
damages;  but  the  tenant,  to  excuse  himself 
from  them,  must  plead  tout  tempepritt.  Su- 
preme (7&,  1810,  Hitchcock  o.  Harrington,  6 
Johne.j  290 ;  and  see  Humphrey  v.  Phinney,  2 
/<{.,  484. 

152.  Aaaignment  Dower  cannot  be  re- 
eovered  until  it  is  assigned.     Supreme  OL^ 


1888,  Siglar  «.  Van  Riper,  10  F«ui,  414; 
Jackson  «.  Vanderheyden,  17  Johne^  167. 

153b  The  action  is  to  be  brought  for  the 
specific  land  admeasured.  Supreme  Ot,^  1884, 
Ward  «.  Kilts,  12  Wend.,  187. 

154.  That  if  dower  be  not  asngned  to  the 
widow  during  her  quarantine,  she  has  a  ri^t 
of  action.  Jackson  v.  O'Donaghy,  7  Johau.^ 
247. 

155.  Pkoof  to  reduce  the  dower  to  the  value 
of  the  land  at  the  time  of  alienation,  is  to  be 
given  to  the  commissioners  on  admeaauremeot, 
and  not  in  the  action.  Supreme  OL^  1888, 
Yates  «.  Paddock,  10  Wend.,  528. 

155.  Defisnoe.  It  is  no  defence  to  an  action 
of  dower  that  proceedings  had  been  had  in  par- 
tition, under  the  statute,  between  the  hdra  of 
the  demandant's  husband,  in  which  her  dower 
was  assigned  to  her,  and  she  charged  with 
costs,  fbr  non-payment  of  wbick  her  dower 
was  sold,  and  purchased  by  the  tenant.  8ach 
judgment  in  partition  cannot  sfEeot  her  ri^ts 
*as  dowress.  Supreme  Ot.,  1809,  firadshaw  «. 
Oallaghan,  5  Johne.,  80. 

157.  The  rule  in  respect  to  estimating  value 
and  disposing  of  the  improvements,  under  the 
Revised  Statutes,  stated.  Leonard  «.  Steele, 
4  Barb,,  20. 

15a  In  eqoity.  If  the  husband  died  seized, 
the  widow  may  recover,  in  equity,  her  share 
of  the  rents  and  profits  from  the  death  of  her 
husband,  althon^  no  demand  was  made  by 
her  before  suit;  and  on  her  death,  pending 
the  suit,  her  executors  may  revive.  But 
equity  will  not  give  her  such  arrears,  in  a 
direct  proceeding  for  their  recovery,  where 
the  husband  aliened  the  premises  before  his 
death.  Ohomeery,  1881,  Johnson  «.  Thomas, 
2  Paige,  877. 

159.  The  premises  were  in  the  possession  of 
a  termor,  whose  term  had  not  expired,  and 
the  heir  refused  to  assign  her  dower.  Held, 
that  the  widow  might  proceed  in  chancery  for 
her  dower.  Ohancery,  1888,  Badgley  e.  Bruce, 
4Pav«,  98. 

1601  Civil  aotion.  The  widow  may  pro- 
ceed by  civil  action  under  the  Oode  for  an  ad* 
measurement  of  dower,  and  the  fact  that  six 
months  since  the  death  of  the  husband  had 
not  elapsed  at  the  commencement  of  the  ac- 
tion, and  that  the  defendant's  tenants  are  in 
possession,  are  not  available  objections.  If.  Y. 
Superior  Ot.  {Sp.  T.f),  1850,  Townaend  v. 
Townsend,  2  Sofidf.,  711. 
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161.  Aotloii  for  dower  regulated.  2Re0.8taLy 
802. 

162.  Damages  reooveiable.    1  Bev.  StoL,  742. 

163.  Of  the  best  form  of  proceeding,  where 
the  occupant  has  only  a  temporary  right  of 
poflseasion.  Ellioott  v.  Moeier,  7  Ni  T.  (8  Seld.), 
201. 

As  to  Admeaanrement  of  dower,  see  Ad- 

VBAaUBSMBNT  OF  DOWXB. 

VI.  Yajlus  of  Dowxb,  akb  Dakaoxb. 

166.  Inolioate  xight.  The  present  value  of 
t  oMntingent  right  of  dower,  during  the  Ufe  of 
the  husband,  is  the  value  of  an  annuity  for  her 
life^  equal  to  the  interest  in  the  third  of  the 
proceeds  of  the  estate  to  which  her  contingent 
right  attaches,  less  the  value  of  a  similar  an- 
nuity depending  upon  the  joint  lives  of  herself 
and  husband.  Ohaneery^  1889,  Jackson  e.  Ed- 
wards, 7  Faiffey  886. 

16&  WliAra  land  is  alisned  by  the  hus- 
band, the  widow's  dower  is  to  be  taken  ac- 
cording to  the  value  of  the  land  at  the  time 
of  the  alienation.  Supreme  CL,  1807,  Hum- 
phrey ••  Phinney,  2  Johns,^  484 ;  Ohaneery^ 
1822,  Hale  «.  James,  6  John$.  Ch.y  258. 

166.  InorMsed  valna  The  act  of  1806  (1 
Sm.  L.  of  1818, 60,  §  1),— providing  that ''  the 
widow  shall  have  her  dower  according  to  the 
value,  exclusive  of  lihe  improvements  made 
since  the  sale,''— ^oes  not  alter  the  rule.  No 
distinction  is  made  between  improvements 
and  the  increased  value  of  the  land.  The 
widow  is  not  to  be  allowed  to  recover  for  in- 
creased value.  [2  Johns.,  484;  4  Id.,  1.]  Sur 
preme  Ct^  1814,  Dorchester  e.  Ooventry,  11 
JohM^  510.  To  the  same  effect  are  Shaw  e. 
White,  1816, 18  Id,,  179 ;  Dolf  e.  Basset,  1818, 
15  Id.,  21 ;  Coates  «..  Oheever,  1828, 1  (7oto., 
460. 

Under  the  Revised  Statutes  the  rule  is  the 
same.   Walker  o.  Schuyler,  10  Wend,,  481,  q,  e., 

AjXMXAaUBXMXHT  OF  DoWXB,  18. 

167.  Relaase  by  mortgagor.  If  the  hus- 
band mortgages  the  land,  but  continues  in 
possession,  and  afterwards  releases  the  equity 
of  redemption  to  the  mortgagee,  the  time  of 
the  release  is  to  be  deemed  the  period  of 
alienation  at  which  the  value  of  the  land  is  to 
be  estimated.  Chancery,  1822,  Hale  v.  James, 
6/i»Afu.  CK,  258. 

16a  Mesne  praftta.  The  widow  is  enti- 
tled to  the  value  of  the  mesne  profits  arising 
on  the  use  of  the  undivided  third  of  the  prem- 


ises of  which  the  husband  died  seized,  from 
the  deiith  of  her  husband,  exclusive  of  the  im- 
provements since  made  thereon.  And  there 
bdng  several  heirs  and  terre-tenants,  the 
amount  was  directed  to  be  assessed  upon 
them  respectively,  aocorjiing  to  the  time  of 
their  eigoyment  of  the  premises.  Ohaneery, 
1820,  Hazen  e.  Thurber,  ^Johm,  Oh,,  604. 

169.  R^peiis  and  insuranoe.  Where  the 
widow  and  the  tenant  agree  that  he  is  to 
allow  her  a  yearly  sum,  instead  of  having  the 
dower  assigned  to  her  according  to  law,  the 
interest  of  one-third  of  the  value  of  the  land 
at  the  time  of  the  alienation  is  the  proper 
measure  of  the  annuity.  But,  where  the  house 
and  buildings  on  the  land  constituted  the  prin- 
cipal value  of  the  premises,  a  reasonable^ 
deduction— «.  g,,  one  per  cent. — ought  to  be 
allowed  to  the  tenant,  as  a  compensation,  on 
account  of  necessary  repairs  and  the  risk  of 
loss  by  fire.  Ohaneery,  1822,  Hale  e.  Jamea, 
6John$,  Oh.,26S. 

17a  Mdctgage  outstandings  The  widow 
is  not  entitled  to  recover  against  the  purchaser 
arrears  which  accrued  previous  to  his  pur- 
chase They  are  to  be  ascertained,  where 
there  is  an  outstanding  mortgage,  by  com- 
puting the  amount  due  on  the  mortgage  at  the 
time  of  the  purchase,  and  deducting  one-third 
of  the  interest  on  that  amount  from  one-third 
of  the  rents  and  profits  of  the  property  over 
and  above  necessary  repairs,  taxes,  &c.  Ohaf^ 
eery,  1828,  Russell  e.  Austin,  1  Fa4ge,  192 ; 
and  see  Van  Gelder  «.  Poet,  2  Mu>.,  577. 

171  City  lota.  The  daim  to  dower  was 
to  one-twelfth  of  a  parcel  of  three  small  city 
lots,  and  the  bill  prayed  an  assignment  Q>e- 
oifically,  or  an  equivalent  in  money,  ffeld, 
that  the  decree  should  be  for  an  annuity, 
computed  on  the  value  of  the  premises  at 
the  time  of  their  alienation  from  the  hus- 
band. Where,  from  the  nature  of  the  prem- 
ises, dower  cannot  be  assigned  by  metes  and 
bounds,  it  may  attach  to  rents  and  profits^ 
and  any  equitable  mode  of  compensation  may 
be  adopted.  [1  Cow.,  468;  6  Johns.  Oh., 
258.]  F.  Ohan.  Qt,  1886,  Van  Gelder  «.  Post, 
2J%2io.,577. 

172.  Damages.  At  common  law,  no  dam- 
ages were  recoverable  in  dower,  and  the  stat- 
ute giving  them  extends  only  to  cases  where 
the  husband  dies  seized.  Supreme  OL,  1807, 
Embree  e.  Ellis,  ijehne,,  119. 

17a  The  widow  is  entitled,  by  statute,  to 
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dftmagw  from  the  death  of  her  husband,  pro- 
vid^  he  died  seized.  She  can  recover  them 
«d1j  against  the  tenant,  and  he  is  liable  for 
them  for  the  whole  time.  Supreme  Ot^  1810, 
Hitohoock  V.  Harrington,  tJohns.y  290;  and 
see  Jackson  e.  O^Donaghy,  7  Id,^  S47. 

17#.  Bqitfty  of  redemptiOD.  If  the  hus- 
band, having  mortgaged  the  land,  dies  in  poo- 
session  after  the  nortgage-debt  is  doe,  bat 
before  foredosare  or  entry,  it  is  a  dying  seized, 
so  as  to  entitle  the  widow  to  damages  from 
the  time  of  his  deat^,  as  againfft  all  persons, 
«ioept  the  mortgagee  and  those  daimfaag  tm- 
der  him.  Supreme  €t.^  1810,  Hhchoock  t. 
Harrington^  QJokne.,  390. 

17&  Where  the  widow  is  entitled  to  dower 
in  an  eqvity  of  redemption,  if  the  mortgaged 
does  not  wish  to  enfetoe  the  debt,  or  if  it  be 
not  doe,  tire  widow  most,  as  between  hersdf 
and  the  heir,  keep  down  one-thhrd  cf  the  in- 
ttfn^  Ohmneerjt^  184St  BeH  e.  Mayor,  &o.,  of 
N.  T.,  10  Paiffe^  49 ;  House  e.  House,  Id,^  156 ; 
and  see  Hawley  «.  Bradford,  9  /<?.,  dOO. 

176k  Principles  on  whidi  the  aoccontbig 
dKmld  be  had  on  allowing  a  dotrress  to  ne- 
d«em  an  equity  of  redemption,  stated.  Bel!  v. 
Mayor,  Ac.,  of  K.  T.,  10  Paige,  49. 


DRAHTZNO  SWAMPS. 

Pronanffings  to  anthoriiae  an  owner  of  low 
lands  to  drain  them  through  lands  of  other 
owners,  provided.  2  Seo,  StaL,  548 ;  amended, 
i^f(/1861,  686,  ch.  845. 


DBIVBRS  OP  CARRIAOSa 

HegnlatJona  oonoeming  ^em.    1  Bw.  SUU., 
695. 


DRUKKARD. 
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by  the  act  of  1818,  declaring  any  peraon  who 
shall  challenge  another,  or  be  the  bearer  of  a 
challenge,  to  fight  a  duel,  incapable  of  holding 
or  being  elected  to  any  post  of  profit,  trust,  or 
emolument  under  this  statute  (iCotof  ^1817, 
ch.  1),  is  not  inconsistent  with  the  Oonstita- 
Uon.  Gt.  of  Brrore,  1824,  Barker  e.  People, 
8  (7010.,  686;  aflSrming20/47^n«.,457;  and  see 
People  e.  Barker,  2  Wheel  Cr,,  19. 

2.  Citma  Dnelling,  or  ohaUenging,  or  cbun- 
tenancing  duels,  or  leaving  the  State  for  such 
purposes,  punifdied.    2  Bee,  Stet.^  886. 

DneUing  without  «Im  Staite,  by  a  resUent, 
which  results  in  death  within  the  State,  ia  mur- 
der.   /<f.,  657,  §6. 

3.  Duty  of  attorney-general  to  proeecaCe 
indfctments  to  trial.    1  Ree.  Situ,,  180,  f  9. 


m/HliTiTNGk 

1.  Piaqnalffloation  far  offloe.    Thepunish- 
flietit  of  inoapaetty  to  hold  office,  preseribed 


DURBSS. 


1.  Maooer.  An  agreement  made  by  a  de- 
fendant, while  under  arrest,  to  submit  the 
matter  in  controrersy  to  arbitration,  is  not 
necessarily  void  on  the  ground  of  duress. 
Supreme  Ct.,  1806,  Shephard  e.  Watroua,  8 
Cbf.,  166. 

2.  A  bond  and  warrant  of  attorney,  exe- 
cuted by  defendant  while  in  dose  custody, 
and  without  legal  advice,  is  void  for  dnreBs. 
Supreme  Ot,,  1899,  Evans  e.  Begleys,  2  Wend,^ 
248. 

8.  Where  a  sheriff  having  permitted  an 
escape,  arrested  defendant  a  second  time,  and 
took  a  bond  for  the  Jail  liberties,— A2<l,  that 
the  bond  was  void  for  duress,  and  the  suretj 
might  set  up  that  defence.  Supreme  Ot.,  181d, 
Thompson  9.  Loclcwood,  16  Johns.,  266. 

4.  A  surety  in  an  obligation  obtained  by 
duress  of  the  principal,  may  avail  himself  of 
that  defence.  Stqfreme  Ot,,  1867,  Strong  «. 
Grannis,  26  Barb.,  122. 

5.  Arreat.  Where  there  is  an  arrest  for  im- 
proper purposes,  without  a  Just  cause;  or  where 
there  is  an  arrest  for  a  just  cause,  but  without 
lawful  authority ;  or  where  there  is  an  arrest 
for  a  just  cause,  and  under  lawful  authori^, 
for  unlawful  purposes,  it  may  be  construed  a 
duress.    [8  N.  H.,  608 ;  6  Mass.,  606.]    lb. 

S.  If  a  party  is  lavrfhlly  arrested  for  a  debt 
or  demand  claimed  to  be  due,  and  chooses  to 
compromise,  by  giring  his  note  or  bond,  for 
the  purpose  of  obtaining  his  liberty,  although 
for  the  want  of  bail  he  may  be  nnaUe  to  ob- 
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tun  it  in  any  other  way,  equity  will  not,  with- 
out proof  of  fraud  or  illegality  in  the  proceed- 
ing or  in  the  mode  of  obtaining  the  secnrity, 
set  aside  the  comproDiiise  and  order  the  note 
or  bond  to  be  delivered  up.  F.  Chan,  Ot^ 
1886,  Farmer  v.  Walter,  2  Mto.,  601. 

7.  False  imprioonawnt.  If  one  arrests 
aDother  under  pretence  that  he  has  a  warrant, 
when,  in  faet,  he  had  none;  or  if  be  aotnally 
made  the  arrest,  under  a  warrant  issued  by 
the  justice  of  the  peace  in  a  neighboring 
eouDly,  and  not  indorsed  in  tl^  county  where 
the  arrest  was  made,  the  imprisonment  is  un- 
lawful, and  a  contract  |Mx>oured  by  such  means 
is  T<Md.  •  Mere  lisar  of  impriaonment  is  soffi- 
cient  to  constitute  a  case  of  duress.  [%  Oa 
Inat,  468;  Go.  Litt.,  268,  b;  Yin.  Abr.  Du- 
nes; Oom.  Dig.  Pleader  (2  W.,  20);  Baa  Abr. 
Dur.;  CSuit  ottOpnt.,  168;  18  Me.,  146;  17 
Id^  888;  1  Cow.  Tr.,  264.]  SMpren^  Vt,, 
1848,  Foehay  e.  Fei^!»BQO,  l>  iKO,  164. 

a  Penjoi^.  An  arrest,  theugh  regular  and 
lawful  in  £arm,  if  procured  by  peijury,  is  a 
duress.  ^S^ffM^nn^^  CI,  1867,  dt^g  iv  Gswunis, 
S6  JM^  122. 

9.  Heooyeripg  pqweaatoa  One  who  parte 
with  his  property  to  obtain  bis  release  from 
an  inlawfol  intpriaooment,  may  briag  troTer 
for  its  recovery.  JSkipr^ni  Gt.y  1848,  Foshay 
f.  Fei^^uaon,  l^MiUt  164. 

la  ▲  ocmior  tgiBod  to  d^ver  goods 
within  a  limited  timeii  or  to  malie  a  oertaia 
dedictioD  per  ^  from  the  fireight;  but  he 
£uled  to  perform. within  the  time,  und  vefiised 
to  deliver  the  goods  ezoept  on  payment  of  tlie 
whole  freiglit.  Held^  that  the  payment  of 
freight  thus  compelled  was  not  voluntary,  and 
created  no  bar  to  a  recovery  of  damages  for 
breach  of  the  agreement.  Ot.  f^f  Appeal^ 
1864,  Harmony  e.  Bingham,  12  N,  Y.  (2 
jrsm.X  92 ;  affirming  S.  0.,  1  Diubt^  298. 

U.  A  deed  obtained  by  duress  is  not  void, 
but  merely  voidable  at  the  election  of  the 
party  executing  it.  Ohanoery^  1842,  Farr  e. 
Ff mer,  2  OK  Smit.,  20. 

12.  "Wliosa  a  oompoaition  is  made  with 
creditors,  every  security  given  to  a  particular 
creditor  not  provided  for  in  the  deed  Is  void 
as  a  fraud  upon  the  creditors  frx>m  whom  it  is 
concealed,  and,  where  it  is  taken  from  the 
debtor  himself,  as  a  condition  of  his  discharge, 
is  void  upon  the  ground  of  duress  as  well  as 
fraud.  [Doug.,  696,  n.,  684;  1  Anst.,  202)  1 
P.  Wms.,  768 ;  6  Biufii,  482 ;   4  East,  872 ; 


16  Yes.,  62;  8  Oai.,  218;  12  Johns.,  309;  V> 
Wend.,  499 ;  2  T.  R.,  763 ;  4  Id.,  166,]  K  F. 
Superior  Gt.y  1860,  Breck  v.  Oole,  4  Sandf.,  79. 
13.  Tbat  if  a  reoognioanoe  is  illegally  ex- 
torted from  the  defendant,  he  may  set  up  the 
illegal  compulsion  in  defence.  Ohamplain  «« 
People,  2  N.  Y.  (2  Oam»t.\  82;  and  see  Qer- 
mond  V.  People,  1  HUl^  343. 


DUTUSH 

1.  Debt  Duties  are  a  personal  debt  of  tibe 
importer  to  the  United  State,  and  the  debt  is 
not  barrsd  by  the  destractioii  of  the  gooda  by 
aeoidental  fire  in  the  public  warehouse.  N*  F. 
Superior  GL,  1847,  Wolfe  «.  Howard  Ins.  O^ 
ISanttf.,  124;  affirmed,  8. 0.,  7 If.  Y.  (8  SoUL)^ 
688. 

9.  CMnra.  Probable  cause  for  aeimre  will 
■ot  shield  a  colleetor  of  cuatoms  from  respaa- 
sibiMty.  [2  Stra^  820.]  Svprwm  6».,  IfiM, 
Imlay  e.  Saiida,  1  GaL,  666. 

d.  Deleaoak  An  officer  of  the  cnatoma  who 
aeiaee  goods  as  forfeitad,  and  causes  tbem  to 
be  libelled  and  tried,  can  plead,  ia  theowner^a 
aotaoB  of  trespass  agaiaet  him,  ealy  a  oandem- 
nation,  or  aa  acquittal  with  a  certificate  oi 
probaUe  cause.  Ot.  o/Brrore,  1816,  Gelstoa 
a.  Hayt,  \»  Jobm.,  6». 

4.  In  trespass  do  honu  iuporjtatio  against  a 
ooUeotor  of  the-customa,  it  is  good  Justificatioo 
that  the  goods  were  imported  contrary  to  the 
nou'infeercoorse  act,  whereby  they  became  fi>r- 
felted  to  the  United  8tates ;  or  that  the  de- 
fendant, suspecting  them  to  have  been  im- 
ported contrary  to  that  act,  seized  them,  and 
that  they  were  condemned  in  the  District 
Court.  Supreme  Ot.,  1814,  Sailly  «.  8mith, 
11  Johne.,  600. 

5.  Idan.  Where  bonds  with  sureties  are 
given  for  the  dotiesy  pursuant  to  the  act  of 
1818  (8  Story's  Lowe,  1714),  the  United  States 
has  no  lien  on  the  gooda  for  the  duties.  Un- 
der that  act  the  collector  is  only  authorised  to 
sell  in  case  the  duties  are  not  paid,  or  secured 
to  be  paid.  Ohoftaory^  1848,  Dias  e.  Bouohaud, 
10  Pav«,  446. 

6.  InaolTent  To  entitle  the  United  Statea 
to  a  preference  in  the  payment  of  bonds  for 
duties,  under  tlie  act  of  March  2,  1799,  on 
account  of  the  voluntary  assignment  of  the 
debtor's  property  for  the  benefit  of  creditors, 
it  must  appear  that  it  was  an  assignment  o^ 
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aU  the  property  of  the  debtor,  or  was  made 
to  evade  the  claim  of  the  United  States.  [8 
Oranoh,  78.]  Chcmeery,  1828,  Marshall  o. 
Barclay,  1  Paige,  169. 

7.  K  the  debtor  first  makes  an  assignment 
of  a  part  only,  for  the  benefits  of  some  of  his 
creditors,  without  intending  to  assign  all,  then, 
although  he  afterwards  makes  another  assign- 
ment of  the  residae  for  the  benefit  of  his  re- 
maining creditors,  the  two  assignments  are 
not  to  be  considered  as  one  transaction,  and 
the  United  States  are  entitled  to  a  preference 
only  in  respect  to  the  latter  Amd.    lb. 

a  The  act  of  Oongress  (1799,  ch.  128,  {  65) 
"•which  gives  a  priority  to  the  United  States 
in  cases  of  insolvency,  where  a  debtor,  not 
having  sufficient  property  to  pay  all  his  or  her 
debts,  shall  have  made  a  voluntary  assignment 
thereof,  for  the  benefit  of  his  or  her  creditors 
—should  not  be  carried  beyond  cases  where 
Uie  debtor  has  m^de  an  assignment  for  the 
benefit  of  his  creditors  in  general.  An  assign- 
ment for  the  benefit  of  one  creditor  only,  is 
not  within  it.  ,  Ot  o/Ajipeali,  1848,  Bouchaud 
«.  Dias,  1  If.  Y.  (1  Oonut)y  201 ;  reversing  8. 
0.,  10  Paige,  445. 

9.  Thus,  where  debtors  assigned  their  whole 
property  to  a  single  creditor  in  trust,  1.  To  pay 
his  demand ;  and,  2.  To  pay  certain  of  their 
debts  io  others,  for  which  he  was  liable  as 
surety ; — Beld,  that  this  assignment  was  not 
within  the  statute.  It  was  for  the  benefit  of 
the  assignee  alone;  and  payment  of  the  cred- 
itors to  whom  he  was  liable  as  surety,  was  but 
an  incidental  effect.    lb. 


10.  Heirs,  Ac.  The  United  States  b  not 
entitled  to  priority  of  payment  of  a  bond  for 
duties,  under  §  65  of  the  act  of  1799,  from  the 
real  estate  of  the  deceased  debtor  in  the  hands 
of  his  devisees,  or  heirs,  where  the  estate  in 
the  hands  of  the  personal  representatives  is 
insufficient  to  pay  all  his  debts.  The  word 
^'  assignees"  means  assignees  of  the  living  in- 
solvent debtor.  F.  Chan.  Ct,  1881,  United 
States  9.  Orookshank,  1  JS^to.,  238. 

11.  The  United  States'  claim  postponed  to 
that  of  mortgage  creditors, 'in  a  peculiar  case. 
lb. 

12.  A  debenture^  when  it  accrues,  is  to  be 
applied  to  extinguish  so  much  of  the  principal 
of  the  bond  given  for  the  duties,  so  as  to  stop 
interest  jDTo  tanto,  V,  Chan.  Ot,  1888,  Jones 
«.  Moore,  1  .£^10.,  682;  Ohaneery,  1885,  Mor- 
ton «.  Ludlow,  6  Paige,  619;  affirming  S.  O., 
1  JEHto.,  689. 

la  Recovering  dutiea  repaid.  ThepUin- 
tiff  purchased  from  defendant,  who  was  an 
importer,  imported  goods,  and  paid  liim  the 
<Uong  price,"  which  included  the  right  to  the 
duties  in  case  they  should  be  restored  as  a 
drawback  on  exportation.  The  duties  were 
afterwards  refunded  to  such  importer  on  the 
ground  that  such  goods  were  duty  firee.  HM^ 
there  being  no  fraud  in  the  case,  and  no  war- 
ranty that  the  goods  were  dutiable,  and  no 
allegation  that  the  plaindff  intended  to  export 
the  goods,  that  he  could  not  recover  such  du- 
ties from  defendant  Ot.  <^  AppeaU,  1848, 
Moore  «.  Des  Arts,  1  K  T.  (I  Oomst.),  869; 
affirming  S.  0.,  2  Barb.  Oh.,  686. 


K 


TIABnnniMix. 

1.  Tba  fiMwntlnl  q[iia]itle6  of  an  easement 
are,  that  it  is  incorporeal  and  imposed  upon 
corporeal  property,  that  it  confers  no  right  to 
the  profits  arising  from  such  property,  and 
that  it  is  imposed  for  the  benefit  of  corporeal 
property.  There  must  be  two  distinct  tene- 
ments, the  dominant,  to  which  the  right  be- 
longs, and  the  servient,  upon  which  the  obli- 
gation rests.  [Gale&  W.,  LawofE.,  6.]  A. 
V.  Ohan.  Ot.,  1846,  Wolfe  v.  Frost,  4  Scmd/ 
OK.,n. 


2.  The  pablio  cannot  acquire  an  easement 
by  prescription.  A  prescription  supposes  a 
grant,  and  in  the  case  of  the  public  there  can 
be  no  grantee.  [22  Wend.,  440;  20  Id.,  121 ; 
2  Johns.,  857.]  Supreme  Ot.,  Sp.  T.,  1852, 
Ourtis  V.  Keesler,  14  Barb.,  511.    But  see 

DEDIOATIOtr. 

3.  Brtent  A  reservation  of  a  right  of 
egress  and  regress,  or  of  fishing  and  fowling 
upon  land,  does  not  give  the  right  of  taking 
wood,  grass,  or  any  thing  appurtenant  to  the 
ownership  of  the  soil.  Supreme  Ot,,  1807, 
Emans  v.  Turnbull,  2  Johm.,  818. 

4.  One  having  an  easement  in  the  land  of 
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another  must  be  allowed  to  ei^oy  all  the  ad- 
vantages contemplated  by.  the  grant,  but  he  is 
liable  in  damages  for  any  unneoessary  ii^jory 
in  the  use  of  it  Supreme  Ct,^  1840,  Dixon  v. 
Glow,  24  Wend^  188. 

5.  Nonruaer.  The  doctrine  of  extinction 
by  non-nser,  does  not  apply  to  easements  cre- 
ated by  deed.  Thus,  where  one  held  by  grant 
a  water-course,  with  the  right  to  the  water 
flowing  through  it,  and  the  dam  and  balk- 
head  were  destroyed  by  trespassers,  and  he 
ceased  to  nse  it  for  eighteen  years, — HM^  that 
the  easement  was  not  eztingoished.  Supreme 
GL,  1868,  Jewett  v.  Jewett,  16  Barb.,  160. 

6.  Ancient  U^ta.  Defendant  owned  two 
city  lots,  on  one  of  which  stood  a  building 
which  wae  in  part  supplied  with  light  and  air 
by  windows  opening  upon  the  other  lot. 
Plaintiff  leased  this  building  from  him  and 
expended  money  in  its  improvement,  and  sub- 
let it  in  tenements. 

HMy  that  the  defendant  was  not  precluded 
from  building  a  wall  on  the  other  lot  though 
it  obstructed  the  windows.  The  English  Law 
as  to  lights  doee  not  apply  to  this  country. 
[19  Wend^  809 ;  4  Sandf.  Oh.,  466  ;  2  Sandf., 
816.]  Supreme  Ot,^  1861,  Myers  «.  Gemmel, 
10  Barb.^  687;  8.  0.,  more  folly  reported,  10 
K  F.  Leff.  OU:,  ITS. 

7.  Partj-walL  Each  of  the  owners  of  two 
adjoining  lots  having  an  ancient  party-wall 
erected  partly  on  each  lot|  for  the  purpose  of 
supporting  both  buildings,  has  an  easement 
for  the  aapport  of  his  own  house,  in  so  much 
of  the  wall  as  stands  on  the  other  lot.  Neither 
bas  any  right  to  underpin  the  party-wall 
either  partially  or  wholly,  unless  it  can  be 
done  without  ii^uring  the  other's  house ;  and 
a  conveyance  of  either  house  and  lot  conveys 
the  easement.  [4  Man.  h  Gr.,  714;  fi  Oar.  & 
E.,  260.]  jy.  T.  Superior  Ot.,  1864,  Eno  «. 
Del  Yecohio,  4  Duer,  68. 

8.  An'agreement  between  acUoining  owners 
by  which  one  party  granted  to  the  other  the 
right  to  construct  a  party- wall,  one-half  there- 
of upon  his  lot,  and  covenanting,  for  herself 
her  heirs,  and  assigns,  that  whenever  she 
should  erect  a  new  building  upon  her  lot,  she 
would  pay  the  other  party,  his  heirs  or  assigns, 
oue-hidf  of  the  value  of  such  portion  of  the 
party- wall  as  she  should  use,  is  a  grant  of  an 
easement.  [3  Bradf.,  66 ;  2  Yes.,  668 ;  Oo. 
litU,  19;  2  Blackst.  Oom.,  10;  1  Ld.  Raym., 
817*  1  Smith.  Lead.  Oas.,  92.]    K  F.  Oom. 


PL,  1866,  Eeteltas  v.  Penfold,  4  E.  D.  Smithy 
122. 

9.  An  irrevocable  privilege  to  use,  for  a 
term,  a  wall  as  a  party-wall,  is  an  easement. 
Hr.  F.  Superior  Ot.,  1862,  Giles  «.  Dugro,  1 
DwT^  381. 

As  to  What  is  an  easement,  ooDsult|  also, 
OoRTBAOTS,  666-670 ;  701-702 ;  709-718 ;  and 
see,  also.  Real  Pbopsbtt,  and  titles  there  re 
ferred  to. 


EJ  JJUTMJUNT. 

[Under  this  title  are  ooUeeted  the  oMee  tunilnc  ab  tte 
Conner  aedon  of  «}eetmeiit,  iti  fimn,  aiid  the  defanoee  pe- 
eallar  to  It  The  riffhts  in  reel  tyropertj  which  ma  be  en- 
Ibroed  by  aotlon  nnaBr  the  Code  of  Procedure,  will  oe  fousA 
Ulwtrsted  under  Kbal  Pbofbktt,  and  the  several  dtles  there 
referred  to ;  and  qoeetfopa  of  Fabtzh,  Plkaoihg,  aad  Evi- 
DutOB,  are  reserved  for  thoee  reapeotlTe  titles.] 

1.  Wlien  it  Ilea.  The  action  of  ejectment 
does  not  lie  for  an  easement,  which  is  not  a 
title  to  or  Interest  in  land,  within  the  statute^ 
[8  Kent's  Oom.,  419 ;  6  Bam.  h  0.,  221.]  It 
lies  only  for  something  tangible,  of  which  pos- 
session may  be  delivered  by  the  sheriff  to  the 
plaintiff.  [16  Johns.,  184;  1  Mees.  h  W.,  210; 
2  Barn,  h  Aid.,  662;  2  Bev.  Stat,  804-810.] 
Ot.  of  Appeals,  1868,  Ohild  v.  Ohappel,  9  JVI 
r.  (6  ^W.),  246. 

2.  The  action  of  ejectment  will  lie  wheor 
ever  a  right  of  entry  exists,  and  the  interest  is 
of  such  a  character  that  it  can  be  held  and  en- 
joyed, and  possession  thereof  delivered,  in  ex- 
ecution of  a  Judgment  for  its  recovery.  The 
thing  claimed  should  be  a  corporeal  heredita- 
ment; a  right  of  entry  should  exist  at  the 
time  of  the  conmiencement  of  the  action ;  and 
the  interest  should  be  visible  and  tangible,  so 
that  the  sheriff  may  deliver  the  possession  to 
the  plaintiff.  Supreme.  (7&,  1864,  Kowan  «. 
Eelsey,  18  Barb.^  484,  and  see,  to  same  effect, 
Ohamplain  ft  St.  Lawrence  R.  R.  Oo.  «.  Yal* 
entine,  19  Id.,  484. 

This  test  applied  in  a  peculiar  case.    R. 

3.  Baobaatad  lands  to  be  recovered  by  eject 
ment  brought  by  attorney-general.  1  Rev.  Stat. 
282,  J  1. 

4.  Dower.  If  a  widow  bringing  ^ectment 
for  land  admeasured  for  her  dower,  declares 
for  an  undivided  third,  she  may,  nevertheless, 
have  a  verdict  for  the  specific  land  duly  ad- 
measured to  her,  and  the  court  will  permit 
her  declaration  to  be  amended.    Supreme  Ot, 
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1882,  Bont  «.  Griffin,  9  Wend.,  807;  1886, 
Oothout  f.  Ledings,  15  /d.,  410;  and  see 
DowsB,  V. ;  AmNDMBNT,  868,  869. 

5.  In  ejectment  for  dower,  whera  the  husband 
did  not  die  seized,  defendant  may  plead  tender. 
Lam  O/1840,  18S,  ch.  289. 

6.  After  adiii0asiirement»  the  widow  may 
bring  €}}eottneDt,  in  which  tlie  validity  of  her 
claim  to  any  dowtr^  the  title  of  her  husband, 
his  seizin,  and  her  marriage,  may  all  be  contro- 
verted, and  tried,  notwithstanding  the  ad- 
measnrement.  2^  T,  Surr,  Ct.y  1866,  Parks 
e.  Hardey,  4  Bradf,^  15 ;  and  see  2  Bev,  Stat^ 
491,  §  18. 

7.  BCortgage.  The  provision  of  2  Rev. 
Stat.,  812,  §  67,  taking  away  the  remedy  of 
ejectment  upon  mortgagee,  applies  to  all  mort- 
gagee, whether  ezecnted  before  or  after  ite  en- 
actment, npon  which  ^ectment  could  previ- 
ously have  been  maintained.  Gt.  of  Brrort^ 
1848,  Stewart  e.  Hntchins,  6  Bill,  148;  af- 
firming 18  We/nd,^  486. 

8.  That  a  mortgagor  in  default  may  still 
maintain  ejectment  againat  a  mere  intruder, 
since  he  has  the  right  of  possession,  as  against 
all  but  the  mortgi^ee.  Olmsted  e.  Elder,  6 
N,  r.  (1  8tU,\  144;  but  see  Pell  e.  Ulmar, 
18  N.  7.  (4  amith),  189. 

9.  ijjectment  will  not  lie  against  a  mort- 
gagee in  possession  under  the  mortgage  aft^r 
default,  to  recover  the  premises,  before  re- 
demption under  the  mortgage.  Supreme  Ct,^ 
1866,  Bandall  v,  Baab,  2  AhboM  Ft,,  807. 

IOl  That  ^ectment  will  not  lie  against  one 
in  possession  and  the  assignee  of  a  mortgagee. 
[16  Wend.,  248;  14  Id.,  288.]  Supreme  Ot.y 
1862,  St  John  9.  Bumpstead,  17  JBarb.,  100. 

11.  XVon-payiiient  of  rent  That  the  rem- 
edy by  ^ectment  to  enforce  the  payment  of 
rent  is  never  allowed,  except  wh^re  a  right  of 
re-entry  is  expressly  stipulated  for  between  the 
parties  to  the  lease.  Van  Bensselaer  v,  Jewett, 
%2r.7.(%Oom8t.),Ul. 

12.  The  statutes  giving  the  remedy  of  eject- 
ment for  non-payment  of  rent,  in  place  of  de- 
mand and  re-entry  [4  Geo.  II.,  ch.  28;  same 
Stat,  2  Rev.  Stat.,  606,  §  80],  are  not  limited 
to  rents-service,  but  are  applicable  to  all  cases 
where  there  was  a  right  to  re-enter  at  common 
law.  Ot.  of  Appeals^  1869,  Van  Bensselaer  e. 
Ball,  19  K  7.  (6  Smith),  100 ;  affirming  S.  C, 
27  Bwrh.,  104. 

13.  That,  after  due  demand  of  rent,  eject- 
ment would  lie  at  common  law,  although 


there  might  be  a  sufficient  distress  on  the 
premises.  Van  Rensselaer  e.  Jewett,  8  Ijf,  F. 
(2  Comet),  141. 

14.  Higlbway.  Ejectment  lies  by  the  own- 
er in  fee  against  one  who  has  exclusively  ap- 
propriated a  part  of  a  public,  street  or  high- 
way to  his  own  private  use.  [1  Burr.,  133 ; 
16  Johns.,  447.]  Supreme  (7t,  1844,  Brown 
e.  Galley,  Hill  A  D.  Supp.,  808. 

15.  Where  an  owner  of  land  conveys  the 
same,  excepting  the  portions  included  in  the 
highway,  he  may  maintain  an  action  of  eject- 
ment against  the  grantee  for  encroachments 
upon  the  highway,  or  for  an  exclusive  occupa- 
tion of  it  by  the  latter.  [Smith's  Lead.  Gas., 
188.]  Supreme  Ct.,  1864,  Etz  v.  Daily,  20 
Barb.y  82. 

16.  Possession  or  occupation  of  a  highway 
must  be  exclusive  of  tiie  public,  to  aathoriae 
an  action  of  ejectment  to  be  brought  against 
an  individual,  as  an  occupant  Supreme  CL, 
Sp,  7.,  1861,  Redfield  e.  Utica  &  Syraonse  R. 
R  Oo.,  26  Ba/rl,,  64. 

17.  Co-tananta.  The  defendant,  holding  a 
deed  from  some  of  the  heirs,  claimed  title  to 
the  whole  promises,  and  offered  to  sell  theo^ 
declaring  that  the  plaintifi,  the  other  heira, 
would  be  compelled  to  sign  the  deed,  through 
which  he  derived  his  title.  HeiUL^  a  suffieient 
denial  of  the  plaintifSs'  right,  under  the  pro- 
visions of  the  Revised  Statutes  relating  to 
ejectment  between  tenants  in  common.  Su- 
preme Gt,,  1884,  Valentine  «.  Northrop,  13 

Wend,,  494. 

18.  By  2  Revised  SUtntes,  807,  as  weU  as 
by  the  common  law,  a  tenant  in  common  can- 
not recover  in  ejectment  against  his  co-tenant, 
without  proof  of  actual  ouster,  or  some  act 
amounting  to  a  total  denial  of  his  right  The 
denial  must  amount  to  an  aotual  disseizin  of 
the  co-tenant,  or  establish  an  adverse  posses- 
sion on  the  part  of  the  wrongdoer.  [9  Cow., 
666 ;  7  Wheat.,  69.]  Where  the  defendant, 
who  was  a  tenant  in  common  with  the  plain* 
tifT,  admitted  himself  to  be  in  possession,  cUum- 
ing  the  premises  in  question  as  owner  in  fee 
thereof  under  a  quit-claim  deed  from  one  who 
had  owned  an  undivided  share, — Held,  that 
the  defendant  was  not  guilty  of  any  such  un- 
equivocal denial  of  his  co-tenanf  s  right  as  to 
subject  him  to  an  action  of  ejectment ;  since 
merely  asserting  his  own  title,  under  such  a 
deed,  is  not  inconsistent  with  the  right  of  co- 
tenants.      Ct.  of  Appeals,  1860,  Edwards  c 
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Bishop,  4  K  T.  (4  Oomat),  61.  Oompare  Val- 
entine «.  Northrop,  12  Wend^  494. 

19.  Fnnrislona  regulating  the  action  of  eject- 
ment, the  cases  in  which  it  may  be  brought,  and 
the  mode  of  proceeding.    2  Seo.  SUd. ,  808-812. 

20i  A  deolaxation  in  ejectment  can  only 
be  filed  in  term.  [2  Rev.  Stat.,  805,  §  12.]  It 
is  not  "process"  within  section  57  of  the  ju- 
diciary act— declaring  courts  of  record  to  be 
always  open  for  the  issue  of  process.  Supreme 
Ct.,  Sp.  r.,  1847,  Knapp  v.  Pults,  8  Ebw.  Pr., 
53. 

21.  The  notice  to  plead  may  specify  a  day 
in  some  general  or  special  term.    lb. 

22.  A  declaration  in  ejectment,  served  with 
the  ordinary  notice  to  plead  in  twenty  days, 
is  not  sufficient.  Supreme  Ct.^  1846,  Living- 
Bton  t.  Hicks,  1  How,  Pr.^  224. 

23.  Th»  statute  regulating  the  commence- 
ment of  the  action  of  ejectment  (2  Bev,  Stat.^ 
281)  does  not  apply  to  corporations.  Supreme 
a,  1846,  Baker  «.  Long  Island  R.  R.  Oo.^  1 
Eow.  Pr.,  214. 

24.  Production  of  attorney's  antlioxity. 
An  order  staying  proceedings  until  plaintiff's 
attorney  produces  his  authority  for  commen- 
cing an  action  of  ejectment,  should  state  some 
fZoM  at  which  plaintiff's  attorney  is  to  pro- 
dnce  the  authority,  or  plaintiff  may  disregard 
it  Supreme  Gt,^  1846,  Turner  v.  Davis,  2 
5iw.iV.,  86. 

25.  Motion  I6r  a  view  denied,  because 
affidavit  did  not  state  that  boundaries  were  in 
qnestaon.  Wickham  «.  Waters,  Col,  A  C,  Cas.^ 
66. 

26i  Notioe.  The  objection  that  a  notice  in 
e)eotment  was  signed  '^attorney  for  the  ten- 
ant,**  instead  of  ^^  attorney  for  the  defend- 
ant's—disregarded. Jackson  v,  Stiles,  8  Cai,^ 
140;  8.  0.,  Gal  A  0.  Cos,,  484. 

27.  Two  enitiL  After  service  of  declara- 
tion in  qjectment,  the  tenant  abandoned  pos- 
MBBion  and  another  came  in,  and  an  agent  of 
pluntifl^  without  his  attorney's  knowledge, 
served  a  new  declaration  on  the  second  tenant. 
ffeld^  that  this  was  a  waiver  of  the  first  suit. 
Supreme  (Ts.,  1800,  Finch  ode.  Kemble,  Col.  A 
Q.  Om.,  112. 

28L  Defendant.  Any  person  whose  titie  is 
connected  to,  and  condstent  with,  the  posses- 
sbn  of  the  occupier,  may  defend  as  landlord  in 
ejectment.  Infants  claiming  titie  to  premises 
irith  the  occupant  of  which  they  resided,  may 
defend  as  landlord,  though  the  occupant  has 
Vol.  U.— 86 


long  exercised  acts  of  ownership,  and  the  les- 
sor in  ejectment  alleges  the  titie  of  the  infants 
to  be  fi^udulent.  Supreme  Ct.^  1828,  Stiles  e. 
Jackson,  1  Wemd.^  816. 

29.  Under  the  Oode  of  Procedure  as  well 
as  under  the  Revised  Statutes,  the  landlord  is 
permitted  to  appear  and  defend  in  conjunction 
with  the  tenant,  in  case  the  tenant  appears; 
but  in  case  the  tenant  does  not  defend,  the 
landlord  is  allowed  to  defend  alone.  Supreme 
Ct.,  CTumlere,  1849,  Godfrey  c.  Townsend,  8 
How.  Pr.,  898. 

30.  One  who  haa  entered  by  force,  and  is 
sued  in  ejectment,  may  defend  his  possession 
by  proof  of  titie.  [4  Johns.,  160 ;  18  Id.,  236.] 
Supreme  Ct.^  1882,  Jackson  o.  Farmer,  9  Wend.^ 
201. 

31.  Conveyance.  The  conveyance  by  one 
lessor  to  the  other,  before  the  suit,  and  the 
conveyance  by  the  latter,  pending  the  suit, 
does  not  prevent  a  recovery  in  his  name.  Su- 
preme Ot.y  1881,  Jackson  e.  Leggett,  7  WeruLy 
877. 

32.  A  release  from  one  of  two  lessors  in 
^ectment  is  not  a  bar;  it  goes  only  to  dimin- 
ish the  estate  sued  for.  Supreme  Ct.^  1829, 
Jackson  v.  McOlaskey,  2  Wend,^  641. 

33.  Zmat-tenn.  Where  there  is  an  out- 
standing term  in  trust  for  the  benefit  of  the 
lessor  of  the  plaintiff,  tiie  defendant  cannot  set 
it  up  as  a  bar  to  a  recovery.  [4  T.  R.,  768, 
note.]  Supreme  Ct.^  1829,  Jackson  «.  Bate- 
man,  2  Wend,y  670. 

34.  Thoogh  plalntifTa  estate  expired  be- 
fore judgment,  if  he  is  entitied  to  mesne  prof- 
its, he  may  have  judgment  so  as  to  enable 
him  to  recover  them.  Supreme  Ot.^  1820, 
Jackson  e.  Davenport,  18  Johne.^  296. 

35.  Stipulation  not  to  seU.  The  lessor  of 
the  plaintiff^  who  became  the  purchaser  of  the 
title  of  a  mortgagor  in  possession  of  land,  un- 
der a  judgment  and  execution,  had  covenanted 
with  the  defendant  to  postpone  the  sale  under 
the  execution  for  two  years; — Heldy  that  it 
was  no  defence  in  ejectment,  that  the  sale  to 
the  lessor  had  been  made  before  the  expiration 
of  the  two  years.  Supreme  Ct.^  1820,  Jack- 
son V.  Davis,  18  Johna.^  7. 

36.  A  satisfied  mortgage^  though  paid  off 
by  the  defendant,  is  not  a  bar  in  ejectment. 
Supreme  Ct.^  1814,  Jackson  v.  Oris,  11  Johne,^ 
487. 

37.  Oatstanding  title.  A  mere  intruder 
cannot  protect  himself  by  setting  up  an  out- 
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standing  title  in  a  stranger.     Suprems  Ct^ 
1809,  Jackson  v.  Harder,  4  Johns,^  202. 

38.  The  possessor  of  land,  whose  right  there- 
to has  been  sold  nnder  a  judgment  against  him, 
cannot  set  np  in  defence  to  the  ejectment  of 
the  pnrchasers,  that  the  title  was  in  another 
at  the  time  of  the  sale.  Supreme  Ct,,  1806, 
Jackson  9.  Graham,  8  Oai.^  188. 

39.  The  rule  equally  applies  against  one  to 
whom  such  judgment-debtor  has  delivered 
possession.  Supreme  Ct,^  1818,  Jackson  v. 
Bush,  10  Johm,^  228. 

40.  In  an  action  by  one  claiming  nnder  de- 
fendant's ancestor,  defendant  cannot  set  up  a 
sheriflTs  sale  of  his  own  interest  in  the  land,  as 
an  outstanding  title.  Supreme  Ct,y  1819,  Jack- 
son «.  Gamsey,  16  Johne.,  189. 

41.  A  purchaser,  at  a  sheriff's  sale,  of  all 
the  right  and  title  of  a  mortgagor  in  posses- 
sion, is  entitled  to  recover  in  ^ectment  against 
the  mortgagor ;  and  this,  though  the  mortga- 
gee was  made  a  co-defendant,  if  he  had  not 
received  possession.  Supreme  (X,  1820,  Jack- 
son «.  Davis,  18  Johns,,  7. 

4Z  A  mere  possessor,  without  claim  of  title, 
may  give  evidence  tending  to  raise  a  presump- 
tion that  the  title,  under  which  the  plaintiffs 
claim,  was  gone  by  a  conveyance  by  them. 
Ot,  of  Errors,  1828,  Schauber  v.  Jackson,  2 
Wend,,  18;  reversing  8.  0.,  T  Oow,,  18T. 

43b  In  ^ectment,  defendiant,  if  he  did  not 
enter  under  plaintiff^  may  show  title  ont  of 
plaintiff  without  connecting  himself  with  it. 
Supreme  Ot,,  1841,  Bloom  «.  Burdiok,  1  mU, 
180. 

44.  Denial  of  titla  In  ^eotment  by  the 
purchaser  at  sheriff's  sale,  the  defendant  may 
show  that  the  debtor  who  was  in  possesion 
when  the  judgment  was  obtained,  had  no  title 
subject  to  execution.  Supreme  Ot.,  1848,  Ool- 
vin  «.  Baker,  2  Barb.,  206. 

45.  In  ^eotment  for  dower,  by  a  widow, 
against  one  who  claims  as  grantee  of  the  hus- 
band, by  a  deed  without  covenants,  defendant 
is  not  estopped  from  denying  that  the  husband 
was  not  seized  of  an  estate  which  entitles  the 
wife  to  dower.  [11  Ad.  &  EL,  816;  8  Bing. 
N.  a,  69.]  Ot.  of  Appeals,  1848,  Sparrow  v. 
Kingman,  1  If,  Y.  (1  Comst),  242;  overrul- 
ing Sherwood  v.  Vandenburgh,  2  EiU,  808, 
and  cases  there  cited. 

46.  Mesne  profitL  The  right  to  mesne 
profits  is  a  necessary  consequence  of  the  re- 
covery in  ejectment,  and  the  defendant  cannot 


set  up  a  title  in  bar,  even  if  he  clearly  had  a 
better  title.  Supreme  Ot.,  1807,  Benson  9. 
Matsdorf,  2  Johns.,  869;  1814,  Jackson  v. 
Randall,  11  Id,,  406;  and  see  Baron  «. 
Abeel,  8  Id,  481. 

47.  Damages.  On  the  execution  of  a  writ 
of  inquiry,  in  ejectment,  upon  an  inquisition 
to  assess  the  value  of  the  mesne  profits  of  the 
premises,  pursuant  to  2  Rev.  Stat,  811,  {  62, 
defendant  is  only  to  be  held  liable  for  the  time 
he  was  in  possession  in  fact  or  in  judgment  of 
law.  Supreme  Ct.^  1844,  Ryers  v,  Wheeler, 
mU  A  D.  Supp,,  889. 

48.  Joint  occupancy.  Upon  an  inquisi- 
tion, after  a  recovery  in  ^ectment,  to  assess 
the  value  of  the  mesne  profits  of  the  premises, 
pursuant  to  2  Rev.  Stat.,  811,  §  62,  it  is  no  de- 
fence that  defendant  occupied  the  premises 
with  another  person,  under  a  joint  lease  to 
both.    Ih,  *        ■  • 

49.  Bffeot  of  Code.  The  provision  of  the 
Revised  Statutes,  that  in  an  action  of  eject- 
ment the  declaration  might  contain  several 
counts,  and  that  several  parties  might  be 
named  as  plaintiffs  jointly  in  one  count  and 
separately  in  others,  is  abrogated  by  the  Oode. 
It  was  a  provision  relating  merely  to  the 
remedy,  and  is  inconsistent  with  the  provi- 
sions of  the  Code  respecting  parties  to  actions, 
and  the  form  of  actions,  and  with  the  whole 
scope  of  the  new  system.  Supreme  Ot,,  1866, 
St  John  «.  Pierce,  22  Barb,,  862. 

50.  The  question,  how  fsn  the  proviaons  of 
the  Revised  Statutes  are  applicable  to  actions 
for  the  recovery  of  real  property  brought  un- 
der the  0ode,^i8cussed.    lb. 

51.  Although  the  remedy  for  mesne  profits, 
after  recovery  in  ejectment,  since  the  Oode,  is 
by  action,  and  not  by  suggestion,  the  princi- 
ples of  the  provisions  of  the  Revised  Statutes 
remain  in  force,  and  are  to  be  applied  to  an 
action  therefor  after  judgment  in  ejectment; 
and  the  measure  of  damages  in  such  action  is 
that  which  would  obtain  in  assumpsit  for  use 
and  occupation.  Ot  of  Appeals,  1869,  Holmes 
«.  Davis,  19  K  7.  (6  Smith),  488. 

52.  The  provision  of  2  Rev.  Stat,  808,  §  31, 
— which  declares  that  if  the  title  of  plaintiff 
expires  after  the  commencement  of  the  suit, 
but  before  the  trial,  the  verdict  shall  be  re- 
turned according  to  the  fact,  and  judgment 
entered  for  plaintiff  for  his  damages,  by  reason 
of  the  withholding  of  the  possession  only, — 
is  one  of  those  general  provisions  which  apptv 
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to  actioDB  under  the  Oode  (§  466).  It  applies 
to  all  oases  where  plaintiff's  title,  from  anj 
came,  ceases  to  exist  before  trial,  and  is  not 
«0Dflned  to  casea  in  which  the  title  expires  by 
itB  own  limitation.  And  it  is  not  necessary  to 
file  a  supplemental  answer  to  enable  defendant 
to  avail  himself  of  this  provision.  N.  Y.  8u- 
pmor  Ot^  1868,  Lang  e.  Wilbraham,  2  Duer, 
171. 

53.  Proi366dlngi  stayed  on  surrender  and 
paynient  of  costs,  Ae.  Jackson  v.  Stiles,  8 
VM.,429. 

84.  Aror  does  not  stay  action  for  mesne 
profitB.    Jabkaon  e.  Delancey,  6  Oow^  88. 


BLESCnONS. 

'  L  G6intB  not  to  be  held.  The  proTlrfon 
of  the  act  of  1842  (1  Sec.  Stat,  8  ed.,  180, 
§  5),~prohibiting  holding  oonrt  in  cities  or 
towns  on  election  day, — applies  only  to  gen- 
eral and  special,  and  not  to  town  and  charter 
eieetions.  Supreme  Ot.^  1846,  Matter  of  the 
Section  Law,  7  EiU,  194.  If.  T.  Com.  PI, 
1864,  Bedfield  v.  Florence,  2  JS.  />.  Smith,  889. 

2.  Gdmlnal  magistrates  may  act  in  certain 
ewes  on  election  day.    XotM  <2^  1847.  268,  ch.  240. 

3b  BaltSb  No  proceeding  in  the  nature  of 
dvil  prooeas  to  be  served  on  an  elector,  in  a  dty 
or  town,  on  election  day  therein.  Latpt  of  1842, 
109,  ch.  180,  S  4. 

i.  Penalty  for  oalUng  oat  militia.  Under 
the  act  to  regnlate  elections  (Sea,  86,  ch.  41, 
1 26),  no  officer%»n  order  ont  any  part  of  the 
militia  daring  an  election,  or  ten  days  previous 
thereto,  even  for  the  pnrpose  of  enrolling  and 
organidng,  and  not  of  exercising  them.  Su- 
preme Ct,y  1814^  Hyde  v,  Melvin,  11  Johne., 
621. 

&  It  is  no  defence  for  an  ofiftcer  sued  for  tlie 

penalty  given  by  that  statute,  that  he  acted 

under  the  order  of  his  superior  officer;  nor 

that  the  corporal  who  summoned  the  men  had 

not  received  his  warrant,,  and  was  therefore 

not  authorized  to  execute  the  order;  nor  that 

defendant  was  ignorant  of  the  statute.    Jb, 

6L  Elections  prescxlbed  and  regulated.  1 
fi0.AaC.,  6ed.,  418,  452. 

7.  Voter.  No  person  convicted  of  felony  to 
be  permitted  to  vote,  unless  restored  by  piu^on. 
Lm»  </ 1847,  266,  ch.  240,  %  15. 

8.  Two  names  on  ballot  If  a  ballot  for 
one  officer  have  two  names  upon  it,  it  cannot 
be  sustained  by  proof  as  to  which  the  voter 


intended  to  cast  it  for.    Supreme  Ot.,  1848, 
People  e.  Seaman,  6  Den,,  409. 

9.  It  is  immaterial  how  many  names  a  bal- 
lot contained,  if  it  coi^tained  only  one  name 
for  the  office  in  question.  Ot,  of  Appeal*, 
1868,  People  e.  Oook,  8  K  T.  (4  SeU,),  67; 
affirming  S.  0.,  14  Barb,,  269. 

10.  I«ss  of  ballotL  The  accidental  loss  of 
the  ballots  in  a  single  subdivision  of  an  elec- 
tion-district, even  though  it  prevents  a  return, 
does  not  of  itself  defeat,  or  indeed  detract  from 
the  election,  as  it  stands  upon  the  votes  which 
are  properly  returned.  To  give  the  loss  any 
effect,  it  must  at  least  be  shown,  that  without 
its  happening  the  result  would  have  been  dif- 
ferent [20  Wend.,  12.]  Supreme  Ct.,  1842, 
Bxp.  Heath,  8  Bill,  42. 

11.  Abbreviated  names.  Although  a  board 
of  canvassers  are  not  bound  to  count  for  Henry 
F.  Tates,  a  ballot  in  which  the  Ohristian  name 
is  expressed  only  by  its  initial,  as  H.  F.  Yates, 
yet  a  jury,  on  the  trial  of  an  information,  may 
infer  from  the  facts  that  Henry  F.  Tatea  had 
formerly  held,  and  was  at  the  time  a  candi- 
date for,  the  office,  that  he  frequently  wrote 
his  name  H.  F.  Tates,  that  people  generally 
would  understand  that  to  be  his  name,  and 
that  no  other  person  was  known  in  the  county 
to  whom  it  was  applicable — that  the  ballot 
was  intended  for  him.  Supreme  Ot.,  1827, 
People  V.  Ferguson,  8  Goto.,  102. 

12.  The  canvassers  should  allow  only  such 
votes  as  contain  the  discriminative  appellation 
of  the  candidate— «.  g,,  in  such  case,  Henry  F. 
Yates,  or  Hen  F.  Yates.    lb. 

13.  Ceitifioate  not  conclnaiTe.  The  court 
may  go  behind  the  certificate,  and  the  voter 
may  be  received  as  a  witness  to  prove  for 
whom  he  cast  the  ballot.*  lb;  and  Ot.  qf 
AppedU,  1868,  People  e.  Oook,  8  K  F.  (4  SelA.), 
67;  affirming  8.  0.,  14  Barb.,  269;  and  to  the 
same  effect  is  People  v.  Vail,  20  Wend,,  12; 
People  e.  Seaman,  6  Den.,  409 ;  see,  also,  Peo- 
ple «.  Van  Slyck,  4  Cow.,  297. 

14.  Ihapeotora  to  fill  a  ▼aoancy  caused 
by  the  absence  of  the  elected  inspectors,  or 
otherwise,  must  be  appointed  under  title  8, 
§  22,  of  the  act  of  1842,  concerning  elections, 
by  a  meeting  of  the  supervisors,  town  clerk, 
and  the  justices  of  the  town  (1  Bee.  Stat.,  8 
ed.,  186),  and  an  appointment  by  a  supervisor 


*  This  doctrine  was  questioned  in  People  •.  Tis- 
dale,  1  Doug.  {Miek.\  69,  66. 
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and  oDe  justice,  though  colorable  as  respects 
the  public,  does  not  preclude  the  subseqaeot 
action  of  the  elected  inspectors.  Ct.  ofAp' 
peaU,  1858,  People  «.  Oook,  8  JV.  T.  (4  Sdd.), 
6? ;  affirming  S.  0.,  14  Barb.^  269. 

15.  An  election  conducted  by  inspectors  ds 
facto  is  valid,  and  will  not  be  avoided  except 
for  fraud.    lb. 

16.  Omi—lan  of  oath.  It  does  not  vitiate 
an  election  that  the  inspectors  or  clerks  neg- 
lected to  take  an  oath,  or  that  the  oath  was 
administered  in  an  irregular  manner.  Ot,  qf 
AppMli,  1868,  People  «.  Oook,  8  K.  T.  (4 
/&W.),67. 

17.  Tliat  negLeot  of  daty,  as  an  inspector 
of  an  election,  is  indictable  at  common  law. 
People  «.  Denton,  2  Johm,  Otu^  277,  note. 

18.  Tha  retoxxui  of  election  inspectors  are 
ministerial,  not  Judicial  acts.  [8  Brev.,  264 ; 
1  McOord,  62;  28  Wend.,  228;  4  Oow.,  297.] 
Supromo  Ct.^  1842,  Btp.  Heath,  8  mU,  42 ; 
Sp,  71,  1866,  Morgan  «.  Quackenbnsh,  22 
Barb.,  72 ;  and  see  People  «.  Oook,  8  i^.  Y.  (4 
Seld.),  67;  affirming  8. 0.,  14  Barb.,  269. 

19.  Where  the  return  of  the  canvassers  of  a 
ward  stated  that  they  had  returns  from  the 
several  districts  of  the  ward^  copies  of  which 
were  annexed, — that  it  was  impossible  for 
them  to  declare  what  persons  were  elected, 
by  reason  of  lawless  violence  committed  on 
the  inspectors  of  the  first  district,  and  the  dis- 
persion of  the  ballots  before  they  were  count- 
ed,— and,  from  the  returns  annexed^  it  ap- 
peared that  H.  had  received  a  minority  of  the 
votes  cast  in  the  wards  whose  votes  had  been 
regularly  retumed,~J302(2,  that  the  declara- 
tion of  impossibility  was  a  nullity,  and  that 
H.  was  elected.  Supreme  Ot.,  1842,  Bsop. 
Heath,  8  ffiU,  42. 

20.  A  certificate  that  a  certain  nmnber  of 
votes  were  cast  for  A.,  a  certain  number  for 
B.,  and  a  certdn  number  for  0.,  **  each  for  the 
same  office,"  is  sufficient  to  show  that  the 
votes  for  the  several  candidates  wei-e  for  the 
same  office.  Supreme  OU,  1827,  People  «. 
Ferguson,  8  Cow.,  102. 

21.  Aitor  a  board  of  ooonty  oanyaaaem 
has  canvassed  the  votes,  and  determined 
who  were  elected  county  officers,  and  has 
published  and  filed  a  copy  of  its  determina- 
tion, and  then  dissolved,  the  Supreme  Oonrt 
cannot  issue  a  mandamus  to  call  it  together 
again  for  the  correction  of  errors  in  iis  deter- 
mination.   Were  the  same  individuals  again 


to  convene,  they  would  not  again  oonstitnte 
the  county  board  of  canvassers,  and  would 
have  no  legal  authority  to  review  its  former 
acts  or  correct  its  errors.  Supreme  Ct.^  tB61, 
People  9.  Supervisors  of  Greene,  12  Barh^ 
217. 

22.  The  county  canvassers  cannot  them- 
selves correct  errors  in  the  return  of  the  dis- 
trict inspectors.  Cft.  of  Appeals,  1868,  People 
f>.  Oook,  8  N.  T.  {4^Seld.),  67;  affirming  S.  O^ 
14  Barb.,  269. 

23.  Statnte  directoiy.  The  provisions  of 
the  statute  as  to  the  manner  of  holding  elec- 
tions, canvassing  votes,  and  making  certifi- 
cates of  canvass,  are  in  many  respects  direc- 
tory, and  neglect  to  comply  does  not  always 
vitiate  the  election.    lb. 

24.  What  irregnlarities  may  be  disregard- 
ed,   lb. 

As  to  election  of  Altemativea  under  con- 
tracts, deeds,  wills,  Ac.,  see  Oohtbaots  ;  and 
Wnx,  and  the  tities  there  referred  to. 

As  to  the  selection  of  officers  by  Appoint- 
mmit,  see  Offiosb. 

As  to  the  provisions  of  the  ConstitDtloii 
respecting  elections,  see  Oonstitutioval  La.w. 

As  to  validity  of  Contraots  affi^eting  elec- 
tions, see  OoHTSAOTS,  790,  791. 

As  to  the  election  of  Ramadiai^  see  Oadbb 
OF  AonoH  and  tities  there  referred  to,  and  th« 
tities  of  the  various  special  proceedings. 

As  to  cases  turning  on  the  statutes  peooliar 
to  Tdwn  eleoliomi,  see  Towm. 


BUSSOR. 

1.  Appointment  of,  to  execute  attaobmenti 
granted.    People  «.  Palmer,  1  Chw.,  82. 

2.  Appointment  of,  to  execute  writ  of  in- 
quiry, denied  on  the  ground  that  the  sherifT^s 
interest  was  so  remote  as  not  to  be  a  disquali- 
fication.   Jackson  9.  Rathbone,  8  Ckne.,  896. 

a  But  where  the  officer  has  a  direct  in- 
terest, the  application  should  be  granted  with- 
out regard  to  the  probable  influence  of  the 
interest.  ^^upr^ffM  ^t,  1824,  Jackson  «.  Chew, 
8  Cow.,  298. 

4.  Raaidenoe.  It  is  not  necessary  that  an 
elizor  should  be  a  resident  of  the  same  oonntj 
as  the  officer  in  default  Supreme  Ct.^  1840, 
AnonymouB,  28  Wend.,  102. 
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TIMRTIZyiTiHM  HNT. 

1.  Any  clerk  or  senrant  of  a  private  person 
or  copartnership,  except  apprentioes  and  persons 
voder  eighteen  years  of  age,  or  any  officer,  agent, 
clerk,  or  serrant,  of  an  incorporated  company, 
who  embeaades  or  converts,  Ac,  or  secretes,  with 
intent  to  embeasie,  without  the  assent  of  his  em- 
pIoyerB,  any  money,  goods,  &c.,  belonging  to  any 
other  person,  comkig  into  his  possession  by  vir- 
tue of  sooh  employment,  ia  punishable  as  for 
feloniously  stealing,  &c.    2  lUo.  Stat.,  678,  §  69. 

2.  VTboam  lanopwrty.  The  statute  extends 
to  the  embezjdement  of  property  belongiDg  to 
the  mister.  The  words  ^  other  person'*  mean 
any  person  other  than  the  offender.  Supreme 
Oiy  1886,  People  e.  Hennessey,  16  Wend^ 
U7. 

3l  a  stas»-diiT«r,  to  whom  packages  of 
money  are  introsted  by  his  employers,  to  be 
by  him  oarried  from  one  place  to  another,  is  a 
mvant;  and  the  money  oomejs  into  his  pos- 
iSBBion,  or  onder  his  care,  by  virtue  of  bis  em- 
ployment as  snob  servant,  within  the  mean- 
ing of  2  Bev.  Btot.,  678,  §  69.  Supreme  Ot,^ 
1888,  People  e.  Sherman,  10  Fmm2.,  298.  To 
omilar  effect,  1886,  People  e.  Dalton,  16  JdL, 
681. 

4;  A  tMrkeeper  in  an  inn,  whose  custom  it 
is  to  carry  letters  to  and  from  the  post-office, 
sod  who  converts  to  his  own  use  a  letter  of  a 
traveller  containing  money,  given  to  him  to 
carry  to  the  post-office,  is  guilty  of  embezzle- 
ment. Supreme  Ot.^  1886,  People  «.  Dalton, 
15  Weni,.^  681.     ' 

5l  It  18  not  necessary  to  prove  the  breaking 
open  of  the  letter,  or  flight  of  the  prisoner  after 
the  offisnce  was  committed,  or  that  it  was 
without  the  assent  of  the  employer;  it  is 
enongh  that  there  is  a  frandulent  conversion. 

6l  It  is  not  neceesary  to  show  that  the  em- 
ployer had  actual  knowledge  that  the  prisoner 
was  employed  in  carrying  letters.    lb, 

7.  Ast  a  oonstabla  employed  to  collect, 
without  suit  if  he  could,  and  if  not,  by  smt,  {s 
not  a  serrant  or  clerk  of  the  creditor  within 
the  statute.    People  e.  Allen,  6  Dm.,  76. 

&  fltnsla  enwid.  A  person  casually  em- 
ployed by  an  individual  to  receive  money  in  a 
single  message  and  pay  it  out,  is  not  a  tertant 
of  such  individual  within  2  Rev.  Stat.,  678, 
{69,  relating  to  embezzlement  by  clerks  or 
servants.  Supreme  Ot.^  Sp.  T.,  1860,  Lewis  f>. 
Kendall,  6  Bow,  Fr.,  69. 


9.  If  such  person  was  at  the  time  in  the  ser- 
yice  of  a  corporation,  he  is  not  to  be  deemed 
liable  within  the  statute,  unless  it  is  shown 
that  to  do  errands  of  the  kind  was  his  em- 
ployment by  the  corporation.  [2  Bev.  Stat., 
678,  §  69 ;  10  Wend.,  298 ;  16  Id.,  681 ;  4 
Oarr.  6c  P.,  890 ;  7  Id.,  281 ;  Oom.  L.,  486 ;  82 
Eng.  Oom.  L.,  610 ;  Buss.  Or.  Ev.,  898.]    Jh. 

10.  BmbeBalementa  of  ewidencea  of  debt, 

negotiable  by  delivery  only,  and  actually  exe- 
cuted by  the  employer,  but  not  delivered, — pun- 
ishable.    2  Rev.  Stai.,  678,  {  60. 

11.  Reool'vixig  money,  ia,  knowing  the  same 
to  have  been  embeaaled, — punishable.  2  Rw. 
/Sbit.,  678, 161. 

12.  Carrier  who  embezales  or  converts,  with- 
out the  assent  of  his  employer,  goods,  money, 
&c.,  in  the  mass,  as  they  were  delivered  to  him, 
without  breaking  the  package,  is  punishable  as  if 
he  had  embesBled  them  after  breaking  the  pack- 
age, he.    2  Beo.  Stat.,  679,  % 62. 

13.  Distinction  between  larceny  and  em- 
bezzlement by  a  carrier.  Nichols  e.  People, 
17  N.  T.  (8  Smith),  114;  reversing  S.  0.,  8 
Pa^h.  Or.,  679. 


1.  What  la.  Any  attempt  by  a  witaess  to 
influence  a  jury,  in  any  other  way  than  by  the 
open  delivery  of  his  testimony,  is,  in  judgment 
of  law,  corrupt,  and  punishable  at  common 
law  and  by  the  statute.  Supreme  Ct,,  1826, 
Qibbs  e.  Dewey,  6  (7ofo.,  608. 

Embracery  defined.    lb. 

2.  Pimlabmant.  Attempting,  improperly,  to 
influence  a  Juror,  arbitrator,  or  referee,  punisha- 
ble.   2i2».  .Sibtf.,  698, 116. 


1.  Pxotaotlaii  of  emigrants.  2J209.j8btf.,6ed, 
86-49. 

2.  By  the  act  of  1848,  for  the  protection  of 
emigrants,  it  is  imperative  upon  die  mayor  of 
a  city  to  grant  a  license,  under  section  7,  to 
keep  an  office  for  booking  emigrant  passen- 
gers, to  any  person  who  has  provided  an 
office,  and  presents  a  satisfactory  bond,  and 
tenders  the  license-fee.  Supreme  Ct,  1862, 
People  e.  Perry,  18  Barb.,  206. 

See,  also,  OomnssioNSRS  of  EMiaai^Tiov. 
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BMJLNJUNT  DOMAIN. 

Ad  quod  DAMNim;  Oakais;  Oomfbhsa- 
tion;  Oonstitutional  Law;  Higiiwatb; 
Mttnioipal  O0BPOBATI0N8 ;  Plahk-boad  Ain> 
TuBNFnBCoMPANiBs;  Railboad  Oompanub  ; 
and  titles  there  referred  to. 


1.  Tha  Bngllah  statate  of  entaila,  and  the 
deoisioDB  under  it,  examined.  Anderson  «. 
Jackson,  16  Johm^  882. 

2.  Aboiitton.  The  act  of  1783— to  abolish 
entails — ^was  not  limited  to  entails  then  exist- 
ing, but  operated  prospectively.  Supreme  Ct,^ 
1816,  Jackson  «.  Van  Zandt,  12  JbAiu.,  169; 
and  see  Anderson  .9.  Jackson,  16  Id,^  882,  424. 

3.  That  act  converted  entails  not  into  fees 
conditional,  bnt  into  fees  simple  absolute. 
Supreme  Ot,^  1815,  Jackson  9.  Van  Zandt,  12 
Johm.^  169. 

4.  The  seizin  intended  by  the  act  of  1786  is 
a  seizin  of  the  estate,  not  of  the  lands,  ^,  as 
distinguished  from  the  estate.  Supreme  Oty 
1847,  Van  Bensselaer  9.  Poucher,  5  Den.^  85. 

5.  The  provision  of  1  Bev.  Stat,  722,  $  8,— 
declaring  estates-tail  abolished, — is  but  declar- 
atory  of  the  pre-existing  law.    Tb. 

6.  That  entails  are  not  prohibited  by  the 
statute,  but  when  created  are  turned  into  fees. 
Lott  f>.  Wykoff;  2  K  7,  (2  0<mBt.\  855 ;  af- 
firming S.  0.,  1  Barh.^  565. 

7.  Rwnalndar.  Where  a  remainder  in  fee 
is  limited  to  the  eldest  son  of  the  first  taker, 
and  upon  the  birth  of  such  son,  before  the 
termination  of  the  intermediate  life-estate,  it 
becomes  a  vested  estate  in  remainder,  the  act 
of  1786,  abolishing  entails,  operates  to  convert 
the  remainder  in  tail  into  a  fee-simple  in  re- 
mainder. Ct,  of  Appealty  1848,  Wendell  «. 
Grandall,  1  K  7,  (1  Oamit.)^  491 ;  affirming 
8.  0.,  9ub'  nam.  Yanderbeyden  9.  Orandall,  2 
Ben.,  9 ;  1849,  Barlow  v.  Barlow,  2  i\^  F.  (2 
€omst,\  886.  To  the  same  effect,  see  Van 
Rensselaer  t.  Poucher,  5  Dan.,  35. 

As  to  what  devise  Conirtitiites  an  entail, 
see  Dbvisb. 


i&mticzng. 

Abduction. 


BRTRT. 

1.  RaqaiBlteB.  An  entry  into  part  of  a 
tract  of  uncultivated  land,  with  a  claim  to  the 
whole, — Held^  equivalent  to  an  entry  into  the 
whole.  Jackson  «.  Lunn,  8  Johne,  Cfae^  109. 
And  see  Adtbbsb  PoesBssioir. 

2.  An  entry  to  avoid  the  statute  of  limita- 
tions, must  be  an  entry  for  the  purpose  oi 
taking  possession.  Supreme  Ot^  1809,  Jack- 
son V.  Bchoonmaker,  4  Johne^  890. 

3.  Tb  maiDtaln  ejeotmant;  an  actual  entry 
is  in  no  case  necessary  except  to  avoid  a  fine. 
Supreme  Ot,  1799,  Jackson  «.  Orysier,  1  Jehne. 
Got,,  125. 

4.  Bntry  must  be  followed  by  suit.  Cbdi  of 
Ph>..  §80. 

5.  unlawfiil  and  violent  entries  fivUdden. 
2  Bee,  8tat„  607,  $  1. 

Oonsulti  also,  Foboiblb  Ebtbt  akd  Ds- 
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I.  Ik  obnbbal. 

II.  DbTBOT  of  BBMBDT  at  LA.W. 
III.  RbUBF  AOAIHST  PBOOEBDIKaa  AT  LAW. 
lY.   RBTAININ0     0AT7BB     AirBB     XUSmDIOnOV 
ONOB  OBTAIHBD. 

L   Ik  GlENEBAL. 

1.  Jmme  of  fact  Courts  of  equity  have 
ori^^nal  jurisdiction,  in  their  discretion,  to  trj 
questions  of  fact  without  the  intervention  <^ 
a  jury.  Except  on  the  issue  deoiiant  mZ  non^ 
or  of  adultery,  the  court  is  not  bound  to  send 
a  matter  of  fact  to  be  tried  by  a  jury,  if  it  can 
decide  of  itself  to  its  own  satisfaction.  [8  Yes* 
A;  B.,  42;  4  Bow,  818;  2  Yern.,  418,  678;  4 
Bro.  P.  0.,  557.]  Ohaneery,  1817,  Smith  •• 
Oarll,  5  Johns.  Oh.,  118. 

2.  Speolal  relie£  Where  the  court  has 
original  jurisdiction  of  the  subject-matter  of 
the  litigation,  as  well  as  to  grant  special  relief 
by  injunction  or  appointing  a  receiver,  a  bill 
for  the  special  relief  merely  cannot  be  enter* 
tained.  Chaneery,  1845,  Curtis  «.  Leavitt,  11 
Paige^  88d. 


EQUITY 


551 


In  CtoneraL 


a  Though  the  jnriBdiotioii  Ib  doabtfol,  if 
the  bill  is  taken  as  confessed,  the  court  may 
grant  the  relief  asked  for.  Adriance  v.  Mayor, 
&c.,ofN.Y.,  l^BorJ.,  19. 

4.  Confliotiiig  claims  of  title.  The  first 
occnpation  of  derelict  personal  property  con- 
fers a  title ;  bnt  whiere  there  are  conflicting 
claims  of  snch  title,  derived  from  adverse  acts 
of  occopancy,  the  question  is  peculiarly  fit  for 
conrts  of  law  and  the  trial  by  Jury.  Chanoery^ 
1S24,  Deklyn  e.  Davis,  Bbph^  185. 

5.  Paflnre  of  title.  A  party  has  no  remedy 
in  equity  on  the  mere  ground  of  a  failure  of 
title,  if  he  has  taken  no  covenants  to  secure 
the  title,  and  there  be  no  fraud  in  the  case. 
r%aneM*y,  1820,  Chesterman  «.  Gardner,  5 
Johns,  Oh.,  29 ;  8.  P.,  Bumpus  v.  Platner,  1 
Id.,  218 ;  Abbott «.  Allen,  2  /d,  519 ;  and  see 
Piatt  9.  Gilchrist,  8  San^f,,  118. 

&  Tenth  ealeib  A  covenant  in  a  lease  in 
perpetuity  that,  upon  every  sale  of  the  estate, 
{he  lessee  should  obtain  consent  of  the  lessor, 
and  should  offer  to  him  the  pre-emption,  and 
Dpon  every  such  sale  should  pay  to  him  a 
tenth  part  of  the  purchase-money, — ^is  in  the 
nature  of  a  fine  upon  alienation,  and  a  court 
of  equity  will  not  interpose  to  enforce  the 
rights  of  the  landlord,  where  he  has  not,  by 
his  contract,  secured  to  himself  a  legal  right. 
Ct,  o/Brrori^  1848,  Dvingston  o.  Stickles,* 
7  Hill,  258 ;  aflirming  8.  0.,  8  Paige,  898. 

7.  Dower.  That  though  a  widow ^s  remedy 
for  dower  is^prima/aeie,  at  law,  yet  where  the 
title  is  admitted,  but  impediments  are  thrown 
in  the  way  of  her  proceeding  at  law,  a  court  of 
equity  will  sustain  her  bill  for  dower.  Swaine 
».  Ferine,  5  Johns.  Oh.,  482. 

&  The  jurisdiction  of  chancery  is  concur- 
rent as  to  legal,  and  exclusive  as  to  equitable, 
bars ;  and  a  collateral  satisfaction  constitutes, 
in  equity,  a  valid  bar  to  a  freehold  right.  So 
Idd,  in  a  case  of  dower.  Chancery,  1822, 
Jones  t».  Powell,  6  Johns,  Oh.,  194. 

9.  Courts  of  equity  have  concurrent  juris- 
diction with  courts  of  law  in  suits  for  the  as- 
Bgnment  of  dower.  [2  Ves.,  122 ;  1  Leigh, 
449.]  Chancery,  1888,  Badgley  «.  Bruce,  4 
?aj^«,  98 ;  and  see  Townsend  «.  Townsend,  2 
Sandf.,  711. 

10.  It  seems,  that  a  remedy  for  dower 
Against  a  mortgagee  in  possession  (if  any),  is 


*8m  this  MM  commented  on  in  Overbagh  v. 
Pitrio,  8  Sttrh.,  28. 


confined  to  a  court  of  equity.    Van  Dyne  •• 
Thayre,  19  Wmd^  162. 

11.  Although  a  widow  may  be  endowed  of 
an  equity  of  redemption,  she  oannot,  after  for- 
feiture, recover  the  land  in  an  action  at  law 
against  the  mortgagee,  or  his  assigns  in  pos- 
session; but  must  proceed  in  a  court  of 
equity.  Supreme  Ct,,  1842,  Cooper  o.  Whitney 
8  Hill,  96. 

12.  Conetmotton  of  statnte.  When  the 
Supreme  Oourt  has  given  a  judicial  construc- 
tion to  a  statute  in  its  application  to  a  case 
before  them,  the  Court  of  Chancery  will  not 
review  that  decision  on  a  bill  brought  for  the 
purpose.  Chancery,  1821,  Brinkerhoff  e.  Mar- 
vin, 5  Johns.  Ch.,  820. 

13.  Descent  and  distribation.  Chancery 
cannot  interfere  with  the  law  of  descent  of 
real  property,  or  of  distribution  of  personal 
property,  to  correct  any  alleged  hardship  or 
inequality.  Chancery,  1821,  Thompson  v, 
Tappen,  5  Johns.  Oh.,  518. 

14.  Ziegaoy.  If  land  charged  with  a  lega- 
cy, is  not  exclusively  charged,  the  devisee  is 
not  liable  at  law,  on  his  express  promise,  bat 
the  cau^e  belongs  to  the  Court  of  Chancer^ • 
Supreme  Ct.,  1826,  Tole  o.  Hardy,  6  Obw.,  888« 

15.  OfBoSal  bond.  A  bill  cannot  be  sus- 
tained to  compel  the  sureties  of  a  deceased 
sheriff  to  pay  the  amount  of  an  execution  col- 
lected by  liim  in  his  lifetime.  The  remedy  is 
at  law  upon  the  bond.  Chancery,  1829,  Bank 
of  Utioa  V.  Dill,  1  Paige,  466. 

16.  Damages.  Except  in  very  special 
cases,  chancery  takes  no  cognizance  of  suits 
for  damages  only,  founded  on  contract.  Chan- 
eery,  1821,  Eempshall  v.  Stone,  5  Johns.  Oh., 
198 ;  1844,  Morss  v.  Elmendorf,  11  Paige,  277 ; 
and  see  Hatch  e.  Cobb,  4  Johns.  Oh.,  669. 

17.  Where  the  claim  is  solely  for  damages, 
whether  for  breach  of  the  contract,  or  for 
fraud  in  making  it,  and  it  is  not  sought  to  re- 
scind it  altogether,  the  party  is,  as  a  general 
rule,  confined  to  his  action  at  law ;  bnt  a  bill 
to  have  the  contract  rescinded  for  the  fraud, 
and  for  the  recovery  of  the  damages,  lies, 
though  it  does  not  ask  for  a  discovery,  y.  T. 
Superior  Ct.,  1850,  Mayne  «.  Griswold,  8 
Sandf.,  468 ;  8.  C,  9  N.  7.  Leg.  Ohs.,  26. 

18.  ZVand.  That  courts  of  law  have  con- 
current jurisdiction  with  equity  in  cases  of 
fraud.    Fleming  v.  Slocum,  18  Johns.,  408. 

19.  A  bill  for  the  purpose  of  obtaining  a 
comi>ensation  for  a  fraud,  in  damages  merely. 


552 


EQIHTT. 


laGMnnL 


to  be  paid  by  the  defendant  personallj,  cannot 
be  sustained,  where  the  defendant  takes  the 
objeotion  at  the  proper  time,  by  demnrrer,  or 
answer,  that  the  complainant  has  a  iiill  and 
perfect  remedy  at  law.  [1  Bibb,  212 ;  Litt. 
Sel.  Oas.,  874;  4  Dana,  195;  7  Oran.,  69;  18 
Price,  749.]  (Thaneery^  1845,  Bradley  v.  Bos- 
ley,  1  Barh.  Oh.,  125;  1848,  Shepard  v,  San- 
ford,  8  Id,y  127;  and  see  Orane  «.  Bunnell,  10 
Paig4^  888. 

20.  Wrong  done.  A  conrt  of  equity  will 
not  entertain  a  bill  merely  to  redress  a  wrong 
already  committed.  The  remedy  is  at  law. 
F.  Ohan.  Ct,,  1887,  Monk  «.  Harper,  8  Bdw,, 
109. 

21.  Contrfbotion.  That  chancery  has  con- 
current Jurisdiction  to  enforce  contribution 
from  a  tenant,  to  the  payment  of  an  assess- 
ment imposed  for  a  public  improvement,  where 
the  lessee  covenants  to  pay  all  assessments. 
WiUiams  «.  Oraig,  2  Biw.,  297. 

22.  BUI  by  an  assignee.  As  a  general  rule 
the  Oourt  of  Ohancery  will  not  entertain  a 
bill  brought  by  the  assignee  of  a  debt  or  chose 
in  action,  which  is  a  mere  legal  demand,  but 
wiU  leave  him  to  his  remedy  at  law,  by  suit, 
in  the  name  of  the  assignor.  [1  Johns.  Oh., 
468;  9  Sim.,  827;  4  Band.,  892;  7  Gill  A; 
John.,  114;  Mart.  &  Terg.,  878.]  But  such 
bill  will  be  allowed  where  justice  would  other- 
wise fail, — 0.  ^.,  where  the  assignor  has  as- 
signed in  bankruptcy,  and  the  assignee  in 
bankruptcy  refuses  the  use  of  his  name,  in  a 
case  where  it  must  be  used  at  law.  [2  Wheat., 
878.]  Chancery^  1848,  Ontario  Bank  v.  Mum- 
ford,  2  Barh,  Gh.,  596. 

23.  Where  a  creditor  assigns  portions  of  the 
debt  to  different  persons,  equity  is  the  proper 
forum  for  its  coUection.  Ct,  of  AppeaU, 
1852,  Field  f>.  Mayor,  Ac.,  of  N.  Y.,  6  K  F. 
(2  8eld.l  179. 

24.  That  where  a  contract  relates  to  things 
not  in  existence  at  the  time,  a^udication 
thereon  belongs  exclusively  to  a  oourt  of 
equity.    lb. 

25.  Condition.  A  party  cannot  come  into 
equity  to  require  a  debtor  to  give  security  in 
anticipation  of  his  &ilure,  or  for  advice  as  to 
performance  of  a  condition  precedent.  V. 
Ohan,  Cft,^  1889,  Gouvemeur  «.  TiUotson,  8 
.fi^u^.,  848. 

26.  Debtor.  The  Oourt  of  Ohancery  has 
power  to  assist  a  judgment-creditor  to  dis- 
cover and  reach  the  property  of  a  debtor 


which  is  beyond  the  reach  of  an  execution  at 
law.  To  get  possession  of  the  equitable  in- 
terest of  a  debtor,  as  a  resulting  trust,  the 
creditor  must  come  into  equity.  [5  Johns., 
885 ;  8  East,  467.]  Ohanc&ry,  1820,  McDer- 
mutt  V.  Strong,  4  Johns,  Ch.^  687. 

27.  Penal  law^.  Equity  will  not  enforce  a 
penal  law,  or  ordinance,  by  injunction,  unless 
the  act  sought  to  be  restrained  is  a  nuisance. 
Chancery^  1888,  Mayor  of  Hudson  e.  Thome, 
7  Paige,  261. 

28.  Crime.  A  court  of  equity  has  no  pow- 
er to  restrain  or  punish  crime,  or  to  enforce 
the  performance  of  moral  duties,  except  so  far 
as  they  are  connected  with  rights  of  property. 
Chancery,  1848,  Hoyt  o.  Mackenzie,  8  Barh, 
Ch,,  820. 

29.  Nuisance.  Ohancery  has  oonoorrent 
jurisdiction  with  courts  of  law  in  oases  of  pri- 
vate nuisance, — e.  g,,  the  diversion  of  a  water- 
course,— ^and  may  enjoin  the  wrong  before 
plaintiff  has  established  his  title  at  law. 
Ohancery,  1816,  Gardner  v.  Village  of  New- 
burgh,  2  Johns.  Oh.,  162. 

30.  A  court  of  equity  has  concurrent  juris- 
diction with  courts  of  law  in  oases  of  private 
nuisance,  though  it  is  not  every  case  of  that 
kind  which  will  authorize  the  exercise  of  such 
jurisdiction.  [Ang.  on  Water  0.,  174;  Eden 
on  Inj.,  269  ;  2  Johns.  Oh.,  282;  6  Id.,  19;  4 
B.  &  0.,  8.]  It  rests  upon  the  principle  of  a 
clear  and  undoubted  right  to  the  enjoyment 
of  the  subject  in  question ;  and  will  only  be 
exercised  in  a  case  of  imperious  necessity,  or 
when  the  rights  have  been  established  at  law. 
Supreme  Ot.^  1849,  Olmsted  v,  Loomis,  6 
Barh.,  152;  Fisk  v.  Wilber,  7  Id,,  895. 

31.  Water-coone.  The  Oourt  of  Ohan- 
cery has  jurisdiction  to  grant  relief  in  a  case 
where  the  grantee*of  a  water-privilege  under 
a  reservation  of  a  certain  quantity  of  water, 
is  charged  with  having  diverted  a  part  of  the 
water  so  reserved  from  the  use  of  the  grantor. 
Oi.  of  Appeals,  1854,  Olmsted  v.  Loomis,  9  2f. 
T.  (5  Sold,),  428 ;  and  see  Fisk  e.  T^lber,  7 
Barh,,  896. 

32.  It  is  only  where  the  right  of  the  com- 
plainant to  the  privilege  he  claims  to  protect 
by  injunction  admits  of  doubt,  that  the  court 
requires  him  to  establish  his  right  by  a  suit  at 
law,  previous  to  granting  an  injunction.  Where 
he  claims  a  water-power  under  a  recent  con- 
veyance from  the  defendant  himself,  there  ia 
no  principle  upon  which  he  can  be  required  to 
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bnag  A  suit  at  law  agunst  the  defendant  for 
diverting  the  water,  in  violation  of  the  ez- 
prets  piovidons  of  the  grant,  before  applying 
to  ehanoery  for  relief.  Ohaneery^  1846,  Sen- 
eea  Woollen  Mills  o.  Tilluian,  2  Barb.  Oh,^  0. 

33.  Jndgmeitt  A  ooort  of  equity  has 
power  to  grant  relief  against  a  judgment  pro- 
onred  by  fraud.  Ot,ofAppeak^l9S^\>o\i%oTi 
«.  Pearoe,  13  N.  7.  (2  Kern.),  166. 

34.  ▲  damand  against  aasignaea  in  bank- 
niptcy,  to  reoover  a  sum  of  money  which  has 
found  its  way  into  their  hands,  not  belonging 
to  the  bankrupt,  is  one  of  which  a  court  of 
sqaitj  baa  at  least  concurrent  jurisdiction  with 
the  IJ.  8.  District  Court,  if  not  ezdlnsive,  to 
csU  them  to  account  for  the  trust.  V.  Chan, 
Ct,  1888,  Denston  e.  Morris,*  2  Edw,^  87. 

3&  A  panon  inoompetent  to  protect  him- 
nI4  throni^  age,  weakness  of  mind,  or  delu- 
sion, should  be  protected  by  the  Court  of 
OiAnoeiy.  Chancery,  1816,  Malin  v.  Malln,  2 
Johmi,  Oh.^  288;  and  aee  Matter  of  Barker, 
M,  282. 

36L  iMnaoy^— DiTaroe.  That  the  Court 
of  Ohanoary  possesses  exclusive  Jurisdiction 
over  cases  of  lunacy  and  matrimonial  causes. 
Wigfatman  «.  Wightman,  4  Johm.  Oh.^  848. 

87.  GoKporatioQ.  The  Court  of  Chancery, 
though  it  has  no  power  of  visitation,  may  en- 
tertain a  bill  to  avoid  a  contract  of  a  corpcnra- 
tion  which  it  had  no  power  to  make.  Ohaineiry^ 
1884|  Anbum  Academy  e.  Strong,  Moph^  278. 

3a  Ihe  question  of  the  validity  of  the 
ordinanoea  of  a  municipal  Corporation,  does 
not  properly  belong  to  chancery,  where  the 
invalidity  would  be  a  defence  at  law.  CfAofir 
eery,  1844,  West  •.  Mayor,  te.,  of  N.  Y.,  10 
Pat0«,  680. 

39.  The  Court  of  Chancery  has  no  authori- 
ty to  cfHTSot  any  abuse  which  may  have  been 
prMtised  upon  the  Legislature  or  the  complain- 
ants—an incorporated  company — in  procuring 
the  insertion  of  cwtain  names  as  proprietors, 
in  their  act  of  incorporation;  and  cannot, 
therefore,  set  aside  an  award  of  compensation, 
anthoriaed  by  the  act,  to  the  persons  charged 
with  thus  acting,  on  that  ground.  The  court 
can  only  act  on  the  award  upon  the  principles 
vhich  govern  it  in  relation  to  arbitrators.  F. 
Okmk  €ft.y  1889,  Bushwiok  ft  Newtown  Bridge 
Go.  f .  Sbbeta,  8  JBiw.,  858. 


*  AiBrmed,  U  mtmt,  CSkamemy,  184S,  8.  C,  8  Cfk. 
StiU.^  S9,  bat  no  opinion  reported. 


40.  Protection  of  paxtiea  and  offlcera. 

Where  the  Court  of  Chancery  sets  aside  its 
own  process  as  irregularly  or  illegally  issued, 
or  where  its  officer,  under  color  of  executing 
its  order,  transcends  his  authority,  and  inter- 
feres with  the  personal  rights  of  others,  the 
court  may  allow  the  injured  party  to  seek  his 
redress  in  an  action  at  law.  If  the  officer  or 
party  liable  for  having  acted  under  such  pro- 
cess wishes  the  protection  of  the  Court  of 
Chancery,  he  must  apply  in  season.  His  ap- 
plication by  bill  for  an  injunction,  after  the 
judgment  agunst  him  in  a  suit  at  law,  is  too 
late.  Chanoery,  1842,  Mackay  e.  Blackett,  9 
Paige^  487. 

41.  It  ieeim^  that  such  application  must  be 
by  petition,  not  by  bill.    Ih, 

42.  CMxangera.  The  court  cannot  summa- 
rily compel  persons  who  are  neither  nominal 
nor  real  parties  to  a  suit,  to  pay  its  costs,  or 
to  refimd  money  received  by  them  under  a  de- 
cree, which  was  subsequently  reversed.  OhaiV' 
eery,  1886,  Field  e.  Maghee,  6  Paige,  689. 

4a  Hard  bargain.  That  equity  will  not  re- 
lieve against  a  hard  bargain,  fairly  made.  [2 
Atk^  261.]  Ohmcery,  1818,  Murray  e.  Toland, 
8  Johne,  OK  669. 

44.  Equity  will  not  relieve  a  party  ftdly  ap- 
prised of  his  rights,  and  deliberately  confirm- 
ing a  former  act.  [8  P.  Wms.,  294^  note  £. ; 
1  Atk.,  844;  1  Ball  ft  Beatty,  840.]  OKan- 
eery,  1818,  Sanger  e.  Wood,  8  JoKne,  Oh,,  416. 

46.  Botii  parttoa  In  lanlt  In  the  case  of 
a  sale  of  lands  held  adversely,  both  parties 
being  equally  at  fault,  equity  will  not  relieve 
either,  but  will  leave  them  to  pursue  their 
remedies,  if  any,  at  law.  Ot  of  Errare,  1800, 
Woodworth  e.  Janes,  2  Johm,  Oae.,  417. 

46.  Where  both  parties  have  been  engaged 
in  an  illegal  transaction, — s.  g.,  compounding 
a  larceny, — ^the  court  will  not  lend  its  aid  to 
either.  Ohaneery,  1844,  Harrington  e.  Bige- 
low,  11  Paige,  849. 

n.  DsFBcr  OF  Remedy  at  Law. 

47.  In  ganaraL  That  where  no  remedy  to 
enforce  a  right  exists  elsewhere,  chancery 
fiimishes  the  remedy,  to  prevent  a  total  fail- 
ure of  Justice,  if  the  property  or  person  is 
within  its  Jurisdiction  and  control.  Brown  a. 
Brown,  1  Air6.  Oh,,  189,  217. 

48.  If  the  remedy  in  a  court  of  law  is 
donbtfiil,  and  very  difficult,  a  court  of  eqoity 
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lias  jorisdictioD.  [1  Yes.,  416 ;  10  Johns.,  595.] 
Chancery^  1828,  American  Insurance  Co.  v. 
Fisk,  1  Paige^  90 ;  and  see  McLaren  «.  Pen- 
nington, 7(2.,  102. 

49.  That  where  a  statute  gives  a  right  with- 
out furnishing  an  adequate  remedy  for  its  en- 
forcement, chanoery  will  lend  its  aid.  Super- 
visors of  Albany  e.  Durant,  9  Paige^  182. 
But  see  reversal,  8.  0.,  26  Wend.^  66. 

50.  Tliat  rent  may  be  recovered  in  equity, 
wh^re  the  remedy  has  become  difficult  or 
doubtful  at  law,  or  where  there  is  a  perplex- 
ity or  uncertainty  as  to  the  title,  or  the  ex- 
tent of  the  tenant^s  responsibility.  Living- 
ston «.  Livingston,  4  Johm,  Oh^  287. 

51.  Void  contract  On  a  bill  filed  against 
commissioners,  to  compel  performance  of  their 
promise  to  compensate  the  complainant  for  his 
land,  taken  by  them  for  a  public  use,  it  ap- 
pearing that  the  promise  was  void  by  the 
statute  of  fhtnds,~-^02(2,  that  the  court  had 
jurisdiction  to  relieve  tiie  complainant,  and 
award  an  issue  to  assess  the  damages  sustained 
by  him,  as  he  had  no  adequate  remedy  at  law. 
{1  Fonb.,  88,  165;  1  Yes.,  829;  12  Id.,  895.] 
ChofMery^  1814,  Phillips  «.  Thompson,  1  Joh/M. 
Cfh.,  181. 

52.  Glond  on  title.  The  peculiar  state  of 
real  property,  and  the  oppressive  nature  of  the 
litigation  at  kw  required  to  protect  the  enjoy- 
ment of  it,  afford  a  proper  ground  for  equita- 
ble jurisdiction.  When  the  title  is  once  estab- 
lished at  law  before  coming  into  equity,  or  is 
afterwards  established  to  the  satisfaction  of  the 
Oourt  of  Chancery,  either  upon  its  own  view 
of  the  testimony,  or  by  verdict  on  one  or  more 
issues,  awarded  at  its  discretion,  it  will  declare 
the  right  by  a  decree,  and  protect  it  by  injunc- 
tion. But,  if  the  plaintiff  fails  to  make  out  a 
title,  his  bill  will  be  dismissed.  Ohaneery, 
1814,  Nicoll «.  Town  of  Huntington,  1  Johns, 
Ch.,  166. 

53.  Insurance.  A  bill  to  recover  on  a 
policy  of  insurance  for  a  total  loss,  stating  no 
other  grounds  of  equitable  relief,  than  that  the 
insured  had  assigned  the  policy  to  the  plain- 
tiff in  trust  for  creditors,  and  that  the  insurers 
refused  to  pay,— dismissed,  with  costs,  on 
the  ground  that  there  was  a  remedy  at  law. 
[Mosely,  88;  8  Bro.  P.  0.,  525.]  Garter  «. 
United  Ins.  do.,  1  John$,  Cfh,^  468. 

54.  Services.  A  bill  for  an  account  of 
moneys  paid  and  services  rendered  by  the 
complainant,  cannot  be  sustained.    There  is 


remedy  at  law.      Chancery,  1822,  Lysoh  e. 
Willard,  6  Johm.  Oh,,  842. 

55.  Towns.  On  a  biU  filed  by  the  overseers 
of  the  poor  of  one  town  against  those  of  an- 
other, for  relief  on  the  ground  of  fraud  alleged 
to  have  been  conunitted  by  a  former  overseer 
of  the  latter,  in  the  apportionment  of  the  poor, 
chanoery  cannot  give  relief  against  the  parties 
in  their  individual  capacities,  but  the  remedy, 
if  any,  between  the  two  towns  is  at  law. 
Ohaneery,  1821,  Gregory  v.  Reeve,  5  Johm. 
Oh.,  282. 

56.  Negotiable  paper.  Equity  will  not 
interfere  to  cancel  a  negotiable  note  after  it  Is 
past  due,  for  then  the  remedy  at  law  is  com- 
plete. V.  Chan.  OL,  1887,  Geer  «.  Eiaaam,  8 
Ed^,,  129. 

57.  lArt  contract  Equity  will  entertain 
a  suit  for  discovery  and  speidfio  perfonnanoe 
of  a  contract  to  pay  a  sum  of  money  on  sale  of 
lands,  especially  where  the  contract  is  lost. 
Ot.  of  Appeals,  1848,  Orary  «.  Smith,  2  K  F. 
(2  OofMt,),  60. 

58b  Absent  party.  The  inconvemence  aris- 
ing from  the  fact  that  the  plaintiff  in  a  suit  at 
law  resides  in  a  foreign  country,  is  no  ground 
for  enjoining  the  suit,  and  drawing  the  oon- 
troversy  into  chancery,  in  order  to  give  the 
defendant  the  benefit  of  a  set-off.  Chanoery, 
1818,  Murray  «.  Toland,  8  Johns.  Oh.,  569. 

59.  A  lessee  cannot  come  into  chancery,  and 
have  a  suit  for  the  rent  enjoined,  and  to  re- 
coup damages  for  a  breach  of  covenant  by  an 
eviction,  merely  on  the  ground  that  the  lessor 
has  removed  to  another  State.  Ohaneery, 
1841,  Tone  «.  Brace,  8  Paige,  597. 

€0.  Ignorance.  Where  a  creditor  recovers 
judgment  at  law  against  partners,  and  after- 
wards discovers  that  there  was  another  part- 
ner who  was  a  secret  or  dormant  partner, 
chancery  has  no  jurisdiction  to  afford  him  re- 
lief against  such  dormant  partner.  The  igno- 
rance might  have  been  removed  by  vigilance 
or  by  bill  of  discovery.  Ohaneery,  1820,  Pen- 
ny V.  Martin,  4  Johns.  Oh.^  566. 

61.  WilL  The  Oourt  of  Ohaneery  has  no 
original  jurisdiction  to  try  the  validity  of  a 
will  of  personal  estate ;  nor  to  set  aside  a  will 
of  real  estate,  on  the  ground  of  the  incompe- 
tency of  the  testator.  Ohaneery,  1881,  Ool- 
ton  V.  Ross,  2  Paige,  896;  and  see  Brady  e. 
McOosker,  1  If.  Y.  (1  OomsP.),  214;  affirming 
S.  0.,  1  Barh.  Oh.,  829;  Olarke  «.  Sawyer,  2 
N.  F.  (2  Comst.),  498. 
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tt  That  this  rale  depends  on  the  inade- 
quacy of  legal  remedy.  Brady  9,  MoOoeker, 
1 K  7.  (1  Chmt.),  214. 

63.  That  the  Oonrt  of  Ohanoery  may  decide 
on  the  validity  of  a  will  of  real  property,  col- 
laterally.   Oolton  «.  B068,  2  Paige^  896. 

64.  Aoooimt  Ohanoery  has.  concurrent 
Joriadiction  with  ooarts  of  law  in  all  matters 
ofaooonnt.  Ct,  ((f  JSrror$,  1805,  Lndlow  e. 
Simond,  2  Oai.  Caa.^  1,  52;  1812,  Post «.  Kim- 
berly,  9  Johtu,^  470 ;  dume&ry^  1818^  Duncan 
9.  Lyon,  8  JohnM.  Ch^  851. 

66.  Tnooimtifteiit  romadiM.  Where  reme- 
dies are  inconsistent, — 0.  ^.,  an  action  at  law 
00  a  contract,  and  a  biU  in  equity  in  disaffirm- 
ance of  the  contract, — the  latter  cannot  be  en- 
tertained after  the  plaintiff  has  elected  to  pur- 
8Qe  the  former.  Ohaneeryy  1818,  Sanger  e. 
Wood,  8  Johm,  Oh.^  416. 

66L  Where  a  plaintiff  sued  at  law,  and  ob- 
tained Judgment,  and  at  the  same  time  filed  a 
bill  for  the  same  matter,  the  court,  on  the 
ooming  in  of  the  answer,  required  him  to 
elect  either  to  proceed  at  law  on  4ihe  Judg- 
ment, or  in  the  suit  in  chancery.  Sogers  «. 
Yosburgh,  4  Johm.  Oh.,  84. 

67.  Bfcmey  reo«iTad.  Where  a  person  re- 
ceives a  fund  under  such  circumstances  that 
he  is  a  trustee  thereof^  the  person  equitably 
entitled  is  not  restricted  to  an  action  at  law 
for  money  had  and  received ;  but  may  resort 
to  equity.  The  fiict  that  a  remedy  now  exists 
at  law  in  a  particular  case,  does  not  deprive 
the  court  of  its  ancient  Jurisdiction  over  it. 
Ct.  0/  Erran,  1840,  New  York  Ins.  Oo.  «. 
Roulet,  24  Wend,,  505 ;  affirming  8.  0.,  wh 
nam,  Varet  «.  New  York  Ins.  Co.,  7  Paige, 
560. 

6a  Teohnloal  obstacle  at  law.  If  the 
real  creditor  is  unable  to  recover  a  debt  at 
law  in  consequence  of  some  technical  rule, — as 
where  the  obligor  of  a  bond  is  the  administra- 
tor of  the  obligee, — a  resort  may  be  had  to  a 
court  of  equity.  [Story's  Eq.  PL,  874.]  Su- 
prem  Ot.y  Sp.  T.,  1847,  Hudson  e.  Reeve,  1 
Boffb.,  89. 

69.  Where  the  defendant  has  a  defence 
available  at  law,  but  incapable  of  being  estab- 
iisbed, — «.  ^.,  where  it  could  be  proved  only 
by  the  testimony  of  a  co-plaintiff  in  the  suit 
at  law, — ^he  may  file  a  bill  for  relief  as  well  as 
for  discovery.  •  Ohamcery^  1885«  Norton  v. 
Woods,  6  Paige,  249.  FoUowed,  1889,  Miller 
p.  HcQui,  7  /i.,  451.    But  see  a  further  deci- 


sion to  the  contrary  effect,  Norton  e.  Woods, 
22  W&nd.,  520. 

70.  Arrest  The  fact  that  the  Legislature 
has  abolished  arrest  in  all  actions  upon  con- 
tract, affords  no  ground  for  coming  into  the 
Oourt  of  Chancery  for  the  mere  purpose  of 
holding  the  defendant  to  bail  upon  a  ns  exe(U, 
To  authorize  the  court  to  entertain  jurisdic- 
tion, there  must  be  other  grounds  of  equitable 
relief  than  the  mere  object  of  holdhig  the  de- 
fendant to  bail.  Gha/tkeery,  1844,  Schubert  9. 
Bull,  4  Ch.  Sent.,  88. 

71.  Tha  axtansion  of  tba  juxisdlotioii  of 
ooarts  of  law  to  cases  which  formerly  were 
subjects  of  eqoitable  Jurisdiction  exclusively, 
has  not  ousted  the  Jurisdiction  of  courts  of 
equity.  Thus,  although  the  provisions  of  2 
Bev.  Stat,  406,  have  given  a  plaintiff  a  right 
to  recover  in  a  suit  at  law  upon  a  lost  nego- 
tiable note,  upon  his  providing  an  indemnity, 
yet  the  Jurisdiction  of  chancery  in  such  cases 
is  not  afibcted.  V.  Ohan.  Ct.,  1885,  White  e. 
Meday,  2  Mw.,  486. 

TSL  As  the  Oourt  of  Ohanoery  originally  had 
exclusive  Jurisdiction  to  discharge  a  surety  on 
a  simple  contract^  it  will  not  relinquish  it 
merely  because  courts  of  kw  now  exercise  the 
same  jurisdiction.  [2  Buss.,  882.]  Ohaneery, 
1881,  Sailly  e.  Ehnore,  2  Paige,  497. 

73.  Oourts  of  equity  will  not  assume  Juris- 
diction, where  there  is  already  a  plain,  ade- 
quate, and  complete  remedy  at  law ;  but,  on 
the  other  hand,  when  their  Jurisdiction  is  onoe 
established,  whether  in  consequence  of  the 
inability  or  refusal  of  oourts  of  law  to  grant 
relief  or  otherwise,  they  do  not  lose  jurisdic- 
tion by  reason  of  the  subeequent  greater  lib- 
erality or  enlarged  powers  of  courts  of  law. 
[1  Story's  Eq.  J.,  §  641.]  IT.  T.  Superior  Ot,, 
1850,  Mayne  e.  Griswold,  8  Sandf.,  468;  S. 
Q.,9K7.Leg.0he,,^. 

74.Sabiiii8siontoJiixisdlotlon.  The  Oourt 
of  Ohanoery  will  not  refuse  to  take  jurisdic- 
tion of  a  case,  and  to  make  a  proper  decree 
therein,  merely  upon  the  ground  that  the  com- 
plainant had  a  perfect  remedy  at  law,  when 
the  parties  have  submitted  to  the  Jurisdiction 
without  objection.  [2  Paiges  509.]  Ohanoery, 
1884,  Bank  of  Utica  e.  Oity  of  Utica,  4  Paige, 
899.  To  the  same  effect,  1848  [citing,  also, 
1  Ohio,  509],  is  Bank  of  Utica  e.  Merserean,  8 
Barb.  Oh.,  528,  574 ;  and  see  Mitchell  s.  Oak- 
ley, 7  Paige,  68. 

75.  By  answering  in  chie^  instead  of  da- 
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marriDg,  defendant  anbinits  his  defence  to  the 
cognizance  of  the  court;  and  equity  will,  in 
such  oases,  retain  the  cause,  provided  the 
court  is  competent  to  grant  relief,  and  has 
jarisdiotion  of  the  snbjeot-matter.  Ct.  of  Er- 
rors^  1806,  Lndlow  e.  Bimond,  2  Cat.  (%».,  1, 
66;  OAaneery^  1817,  Underbill  v.  Van  Oort- 
landt,  2  John$,  Oh.^  889,  869;  1881,  Grandin 
e.  Le  Roy,  2  Paige^  609;  1888,  Le  Roy  «. 
Piatt,  4  /(?.,  77 ;  and  see  Hawley  «.  Cramer, 
4  Oow.,  717;  Wiswall  9.  Hall,  8  Paige^  818; 
Onmming  v.  Mayor,  &o.,  of  Brooklyn^  11  /<2., 
696. 

76.  Bnt  nntme  allegations,  inserted  in  the 
bill  to  prevent  a  demurrer,  may  be  met  by 
answer,  showing  that  there  is  a  remedy  at 
law.  Fnlton  Bank  v.  N.  Y.  ft  Sharon  Oanal 
Co.,  4  Paige,  127. 

77.  He  objection  that  the  plaintiff  has  a 
remedy  at  law,  cannot  be  made  at  the  hear- 
ing, if  not  set  np  in  the  answer.  Ot.  of  Ap- 
pealB,  1862,  Tmscott  v.  King,  6  ^.  F.  (2  8M,), 
147.  Except  by  an  infant  defendant.  Ohat^ 
ewy,  1848,  Bowers  v.  Smith,  10  Paigo^  198. 

78.  3Iz0Oiitor  not  to  be  compelled  to  ao- 
connt,  where  the  surrogate  has  ezeroifled  his 
authority.    Whitney  «.  Monro,  4  JBiiw.,  5. 

in.  RSUSF  AGAINST  PbOCBEDINGS  AT 

Law. 

79.  Rea  a^jndioata.  Equity  never  inter- 
feres to  compel  a  re-ezamination  in  a  court  of 
law  of  a  point  already  discussed  and  decided, 
and  over  which  the  court  had  full  jurisdiction. 
{1  Johns.  Oh.,  91.]  Chancery,  1828,  Holmes 
«.  Remsen,  7  Johns.  Oh,,  286. 

80.  Ineqoitablo  jodipnent  A  court  of 
equity  will  not  relieve  against  a  judgment  at 
law,  on  the  ground  of  its  being  contrary  to 
equity,  unless  the  defendant  below  was  igno- 
rant of  the  fact  in  question,  pending  the  suit, 
or  it  could  not  have  been  received  as  a  de- 
fence. If  a  party  will  suffer  judgment  to  pass 
against  him  by  neglect,  he  cannot  have  relief  in 
equity  for  a  matter  which  he  might  have  avail- 
ed himself  of  at  law.  [2  Oh.  Oas.,  96 ;  8  Atk., 
228 ;  1  Hall's  Law  J.,  806.]  Chancery,  1814, 
Lansing  9.  Eddy,  1  Johns,  Ch.,  49 ;  1816,  Bar- 
ker  9.  Elkins,  Id,,  466;  1818  [citing,  also,  7 
€ranoh,  886;  8  Deeau.,  824;  4  Mnnf.,  166], 
Duncan  i>.  Lyon,  8  Id,,  861 ;  1822,  Foster  v. 
Wood,  6  Id.,  87;  1816,  Dodge  f>.  Strong,  2 
Id,,  228;  8.  P.,  Ot,  of  Errors,  1800,  Le.Guen 


«.  Gouvernenr,  1  Johns.  Oas,,  486;  1889,  Kor- 
ton  «.  Woods,  22  Wend,,  620.  And  see,  to 
similar  effect,  Smith  v.  Lowry,  1  Johns.  Oh^ 
820;  Penny  9.  Martin,  4  Id.,  666;  Floyd  «. 
Jayne,  6  Id.,  479;  McVickar  «.  Woloott,  4 
Johm,,  610. 

81.  A  party  is  not  entitled  to  relief  alter 
verdict,  upon  testimony  which,  with  ordinary 
care  and  diligence,  he  might  have  procured 
and  used  upon  the  trial  at  law.  Chaneery^ 
1822,  Floyd  e.  Jayne,  6  Johm.  Oh.,  479. 

82.  After  judgment  on  a  contract,  the  de- 
fendant will  not  be  relieved  in  equity,  on  the 
ground  that  he  had  a  defence,  but  was  pre- 
vented from  availing  himself  of  it  by  finding, 
on  the  eve  of  the  trial,  that  the  witness  upon 
whom  he  relied  to  prove  it  was  unable  to  do 
so.  F.  Chan.  Ct,,  1840,  WiDlams  «.  Lock- 
wood,  CloThe,  172. 

83.  New  trIaL  Since  courts  of  law  grant 
new  trials,  courts  of  equity  rarely  interpose 
to  do  so.  Chancery,  1814,  Smith  e.  Lowry, 
1  Johns.  Oh,,  820. 

84.  But  this  may  be  done  in  a  proper  case, 
where  the  inferior  court  has  no  power  to 
grant  a  new  trial.  Chancery,  1822,  Floyd  e. 
Jayne,  6  Johns.  Ch.,  479. 

85.  Mistake  in  plea.  The  court  ought  not 
to  take  cognizance  of  a  cause  merely  because 
a  party  has,  by  mistake,  put  in  a  plea  which 
did  not  cover  his  defence  in  a  court  of  law, 
when,  by  the  ordinary  practice  of  that  court, 
he  would  be  permitted  to  amend.  Chancery, 
1881,  Graham  e.  Stagg,  2  Paige,  821. 

86.  An  administrator,  who  was  ignorant 
of  a  defence  until  after  his  default  had  been 
entered  in  a  suit  at  law,  may  be  relieved. 
F.  Chan.  Ct.,  1889,  Hewlett  9.  Hewlett^  4 
Edw,,  7. 

87.  U  two  Jolnt-debton  are  sued  at  ]xw, 
one  cannot  file  a  bill  for  relief  and  make  out 
his  defence  by  the  other,  unless  the  defence 
be  valid  only  for  himself,  and  cannot  be  other- 
wise proven.  Chancery,  1842,  Savage  e.  Todd, 
9  Paige,  678 ;  and  see  Miller  e.  McOan,  7  Id.^ 
461. 

88.  After  judgment  against  A.  and  B.,  A. 
cannot  have  relief  in  a  court  of  equity  upon 
the  ground  that  he  can  prove  by  B.  a  le^ 
defence  common  to  both,  where  B.  is  bound 
to  indemnify  him,  and  he  does  not  make  an 
offer  to  release  B.  Chancery,  1842,  Fatereon 
«.  Bangs,  9  Paige,  627. 

89.  Protection  of  property  in  litf^tloQ. 


ESBOR. 


66T 


IbOMI 


;— IB  G«Mnl;~Iii  wluit 


wiUlto. 


Tbe  Court  of  Qhanoery  will  intorpoee  to  pre- 
serre  property,  pending  litigation  in  a  oonrt 
of  law,  where  the  powers  of  the  latter  are  in 
adequate  for  the  purpose.  [6  Yes.,  172;  2 
Bro.  a  0.,  121;  2  Yes.  ft  B^  86,  96.]  F. 
Ckon.  Ct.^  1881,  Schmidt  v.  Dietericht,  1  jSUto., 
119;  and  see  Haggerty  e.  Dnane,  1  Paige^  821 ; 
Oortis  e.  Leavitt,  11  /d,  886.  Consalt,  also, 
hr^uHonoN. 

lY.  Rktairino  Cavss  aftsb  Jubisdio- 
noK  ONOB  Obxainbd. 

90i  Whan  tJie  Covnt  of  Chancaiy  has 

gained  jarisdiotioD  of  a  oanse  for  one  purpose, 
it  may  ret^n  it  generally.  Ct.  of  Erron^ 
1812,  Baihbone  «.  Warren,  10  Johm,^  587. 

9L  When  the  court  has  properly  obtained 
jurisdiction  of  a  cause,  for  the  purpose  of  a 
diflooyery  of  facts  which  oould  not  be  proved 
in  tbe  suit  at  law,  it  may  retain  tbe  cause  and 
give  the  necessary  relief,  although  the  facts 
ire  adnutted  by  the  defendant's  answer,  so 
that  bis  answer  might  be  read  as  evidence  in 
the  suit  at  law.  Chancery^  1889,  Miller  e. 
McQan,  7  Faiffe,  461. 

92.  A  court  of  equity,  having  acquired  cog- 
niance  of  a  suit  for  one  purpose,  may  ret^n 
it  for  all  purposes  that  are  necessary  to  afford 
complete  reOet  [Story's  £q.  J^  §  6i.]  3t^ 
ffme  Ot.^  Sp.  T.y  1847,  Frost  e.  Myrick,  1 
Bonh^  862. 

93b  Tbe  power  of  tbe  court  to  apply  the 
remedy  in.  the  case  is  co-extensive  with  its 
Jurisdiction  over  the  whole  subject-matter. 
Thai,  on  foreclosing  a  mortgage,  the  court  of 
equity  may  give  possession.  Chancery^  1820, 
Kenhaw  «.  Thompson,  4  Johm,  Cfh.y  609. 

91  Doww.  Where  a  bill  is  filed  to  bar 
dower,  if  the  court  determine  in  the  widow's 
faror,  the  bill  should  be  dismissed  upon  the 
merits,  and  defendant  left  to  proceed  at  law. 
Chancery^  1882,  Sanford  «.  McLean,  8  Paige^ 
117. 

95.  AasfgnsiAnt  by  foreign  oonpocatioii. 
Although,  where  a  foreign  corporation  assigns 
property  within  this  State,  by  which  the  rights 
of  its  stockholders  are  endangered,  the  Oourt 
of  Chancery  of  this  State  may  grant  relief;  it 
eannot  go  so  far  as  to  distribute  the  funds 
among  the  stockholders  before  a  dissolution 
of  the  oorporatiop  by  the  proper  tribuDal. 
The  corporation  is  a  necessary  party  to  a  pro- 
ceeding here;  the  assignment  does  not  amount 


to  a  dissolution.     ChanB^ry^  1848,  Barclay  %, 
Macanly,*  8  Ch.  8mt,  66. 

As  to  Jurisdiction  as  affected  by  the  Amoimt 
in  oantroveiay,  see  Ohanobbt. 

As  to  the  organization  and  statutory  regu- 
lations of  the  Ck>art  of  Chancery,  see  Ohan- 

.OXBT. 

As  to  the  present  Diotinotion  between 
legal  and  equitable  causes,  see  OoNSTiru- 
TioNAL  Law,  846-848. 

As  to  What  facta  conatitata  a  groond  of 
equitable  reliei;  in  various  cases,  see  the 
several  heads  of  equitable  Jurisdiction,  such 
as  Aoooitnt;  Awabd;  Bill  ov  Pxaox;  Oajt- 
csllation;  Olottd  on  Title;  Oontbaots; 
Obsditob's  Action;  Dibcovbbt;  Divobob; 
Dowxb;  Fobbolobubx;  Fobfbitubb;  Fbaud; 
Fbattdulbnt  Oontstanob;  Husband  and 
Wipe;  Infant;  Injunction;  Inbanx  Pbb- 
SONB ;  Intbbplbadbb  ;  Mistakb  ;  Monet 
Paid;  Monet  Rxcetved;  Kuibance;  Paxti- 
tion;  Pabtnebship;  Bedeiiption;  Spsamo 

PsBVOBlf  ANOE ;      TbaDI-MABKB     AND    SlONB; 

Waste. 


BBBOR  (Wilt  of). 

I.  In  oitil  cabbs. 
1.  IngeMToL 

A.  In  what  cases  error  lies. 

B.  Who  may  bring  error. 

C.  Hie  writ,  and  orders  thereon. 

D.  Baa. 

E.  The  record. 

F.  Assignmeniand  pleas,  and  prooeedlngi 

thereon. 

0.  What  questions  may  be  raised. 
H.  How  determined. 

1.  Costs,  restitution,  and  remittttor. 
S.  Error  coram  nobii, 

8.  Error  to  the  Common  Pleoi. 
II.  Ebbob  nr  gbdonal  OAasB. 

I.  In  Civil  Cabbs. 

1.  In  OonerdL 

A.  In  what  cases  Error  will  lie. 

1.  Default.    A  writ  of  error  brought  upon 

a  Judgment  by  default,  will  be  dismissed.   The 

plaintiff  in  error  must  show  some  decision, 


*  Compare  Tinkhaiu  v,  Bont,  81  Barb.,  407. 
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I  Inor  wiU  lie. 


upon  a  qnestion  actually  presented  to  the 
Jndges  for  their  determination.  Ct,  ofBrron^ 
18S8,  Oolden  «.  Enickerbacker,  2  Cow.,  81. 

2.  A  writ  of  error  to  the  Ooart  of  Errors 
lies  only  where  the  matters  assigned  for  error 

•  have  been  actually  considered  by  the  coart 
below,  or  fairly  presented  to  that  coart,  in 
snch  a  manner  that  they  might  have  been 
considered  and  passed  apon  there.  GL  of  Br^ 
fw«,  1880,  Houghton  «.  Starr,  4  Wend.^  175. 

3.  Of  the  mode  in  which  the  qnestions  most 
be  presented  to  the  court  below,  and  the  evi- 
dence necessary  to  show  it.    lb, 

4.  Error  will  lie  to  the  Supreme  Oourt  from 
a  judgment  by  default  in  an  inferior  court. 
The  rule  that  error  does  not  lie  from  the  Su- 
preme Oourt,  on  a  judgment  by  default,  to 
the  Oourt  of  Errors,  is  founded  mainly  on  the 
constitutional  provision  that  the  judges  shall 
assign  the  reasons  for  their  judgment;  and  it 
has  no  application  to  writs  of  error  from  in- 
ferior courts  to  the  Supreme  Oourt.  SuprtfiM 
a,,  1882,  Pike  «.  GandaU,  9  Wend.,  149. 

5.  A  writ  of  error  lies  upon  every  final 
judgment  In  a  oourt  of  record,  and  judgments 
by  de&ult  are  not  an  exception.  [Oro.  Jao., 
547;  2'Saund.,  48;  1  W.  Black.,  960.]  The 
doctrine  that  error  from  the  Oourt  of  Errors 
would  not  lie  upon  judgments  by  default,  was 
founded  upon  the  particular  language  of  the 
Oonstitution  in  respect  of  that  court,  and  was 
not  applicable  to  the  Supreme  Oourt.  2Sf,  F. 
Superior  Ot.,  1860,  Kanouse  «.  Martin,  8 
Sandf,,  668 ;  S.  0.,  8  N.  Y,  Leg.  Oht.,  169. 

6.  Ffnal  detennination.  It  is  only  where 
it  appears,  from  an  inspection  of  the  record 
itself,  that  the  whole  matter  is  disposed  of 
and  ended  in  the  court  below,  that  a  writ  of 
error  can  be  sustained.  Supreme  Ct,  1840, 
Peet «.  MoGraw,  21  Wend.,  667. 

7.  As  an  arrest  of  judgment  is  not  a  bar, 
error  will  not  lie  on  it.  Supreme  Ct.,  1801, 
Fish  V.  Weatherwax,*  2  Johni.  Cos.,  216; 
1821,  Home  v.  Barney,  19  Johns.,  247. 

8.  Before  new  trial.  Error  lies  at  once 
from  an  erroneous  judgment  of  the  Supreme 
Oourt,  reversing  a  judgment  of  an  inferior 
court,  although  a  new  trial  is  awarded.  €ft 
o/Brron,  1848,  Van  Santvoord  «.  St.  John,  6 
mil,  167;  Supreme  Ct.,  1848,  Jackson  «. 
Walker,  U.,  261. 


♦  Disapproved  in  Favor  %.  Phflbreok,  6  N.  R., 
859 ;  and  see  2  Man,^  US. 


9.  Nonsuit  If  a  party  be  nonsuited,  and  a 
judgment  be  given  against  him  for  costs,  error 
lies.  Supreme  Ct.,  1806,  Smith  €.  Sutts,  2 
Johne.,  9;  1810,  Willson  «.  Poree,  6  Id.,  110; 
1811,  Schermerhom  «.  Jenkins,  7  Id.,  878. 

10.  Error  lies  on  an  illegal  judgment  cif 
nonsuit,  though  no  costs  are  awarded  on  the 
record.  Supreme  Ct.,  1814,  Lovell  v.  Evert- 
son,  11  Johns.,  62. 

11.  BacecntioiL  Error  will  not  lie  for  ir- 
regularity in  an  execution  upon  a  correct  and 
legal  judgment.  Supreme  Ct,  1808,  Dnmond 
V.  Oarpenter,  8  Johns.,  141. 

12.  Motion.  A  writ  of  error  will  lie  only 
upon  a  final  Judgment  or  determination  of  a 
cause,  not  upon  a  motion  to  set  aside  process. 
Ct.  of  Errors,  1820,  Brooks  «.  Hunt,  VlJohne., 
484. 

13.  A  writ  of  error  will  not  lie  upon  the 
decision  of  a  judge  at  chambers.  IT.  T.  Supe- 
rior  Ct.,  1860,  Kanouse  «.  Martin,  S  IT.  Y. 
Leg.  Ohs.,  806;  S.  0.,  8  San^f^  698. 

14.  Habeaa  oorpna.  A  writ  of  error  lies 
on  an  award  of  the  Supreme  Oourt,  refusing 
to  discharge  a  prisoner  brought  before  them 
on  habeas  corpus.  Ct.  of  Errors,  1810,  Tatea 
«.  People,  6  Johns.,  887;  and  see  Matter  of 
Negus,  10  Wend.,  84. 

15.  Defeot  of  record.  It  cannot  be  assign- 
ed for  error,  that  the  judge  who  signed  the 
record  had  no  authority  to  do  so.  Bringing 
error  admits  that  there  is  a  record.  The 
remedy  in  such  a  case  is  by  motion  in  the 
court  below.  Suprems  Ct.,  1882,  Moody  e. 
Vreeland,  9  Wend.,  126. 

16.  An  objection  that  the  record  is  signed 
by  an  officer  not  authorized,  cannot  be  enter- 
tained on  error.  Supreme  Ct.,  1886,  Oook  e. 
Moseley,  18  Wend.,  277. 

17.  Error  does  not  lie  to  contradict  the 
record.  If  it  is  improperly  made  up,  the  par- 
ty should  move  below  to  amend  it.  Suprems 
Ct.,  1889,  Rhodes  v.  Bunts,  21  Wend.,  19. 

18.  Summary  decision.  Error  does  not 
lie  when  the  court  acts  in  a  summary  manner^ 
or  in  a  new  course  different  from  the  common 
law, — e.  g.,  on  a  decision  of  the  Supreme 
Oourt  refusing  to  set  aside  a  decision  of 
trustees  of  an  absconding  debtor,  fixing  the 
amount  due  to  the  creditor.  Ct.  of  Errors^ 
1882,  Matter  of  Negus,  10  Wend.,  84. 

19.  MandamoB.  Ko  writ  of  error  to  the 
Oourt  of  Errors  lies  upon  the  granting  or  re- 
fusing a  mandamus  upon  a  iuer«  motion,  when 
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00  plea  or  demurrer  to  the  retarn  has  been 
filed,  as  aathorized  by  2  Rev.  Stat,  686,  §  55. 
OL  tfBrror§y  1884,  People  v.  President,  Ac.^ 
of  Brooklyn,  18  Wend^  180 ;  followed,  1889, 
Etp.  Fitzgerald,  28  Id,,  648. 

Otherwise,  where  the  writ  is  given  expressly 
by  statute.  Oanal  Oommissioners  9.  People, 
5  WmL,  428 ;  Oommereial  Bank  of  Albany 
•.  Oanal  Oommissioners,  10  Id.,  25. 

20.  Gode.  A  final  judgment  recovered  be- 
fore July  1, 1848,  must  be  reviewed  by  writ 
of  error,  not  by  appeal.  Ot.  of  Appeals,  1848, 
Kce  f.  Floyd,  1  K  F.  (1  Comst.),  608;  8.  0., 

1  CodeB.,  112;  Q.  0.,  8  Sow.  iV.,  866. 

21.  Fkohibition  and  mandanma.  The  de- 
termination ot  the  Supreme  Oourt  in  manda- 
mas  or  prohibition  is  to  be  brought  to  the 
Oourt  of  Appeals  for  review  by  writ  of  error, 
snd  not  by  appeal.  Ot.  of  AppedU,  1859, 
Becker  «.  People,  18  K  7.  {^3mith\  487. 

lids  rale  abrogated  aa  to  mandamus.  Laws  <^ 
1869,  421,  ch.  174. 

22L  Award.  A  writ  of  error,  and  not  an 
appeal,  is  the  prooeeding  for  a  review,  in 
the  Oourt  of  Appeals,  of  a  judgment  upon 
aa  award.  Ot.  of  AppeaU,  1859,  Isaaos  e. 
Beth  Hamedrash  Society,  19  IT.  F.  (5  Smith), 
684 

23.  Appearanoe  of  inCant.  If  an  infant 
defendant  appears  by  attorney,  and  not  by 
^oardian,  it  is  error  in  £aet  Supreme  Ot, 
1817,  Arnold  «.  Sandford,  14  Johm.,  417. 

21  Deatb  of  party.  Under  1  Rev.  L.  of 
1818, 144,  S  6,— providing  that  the  death  of 
either  party  between  verdict  and  Judgment  in 
any  action  ahall  not  be  alleged  for  error, — ^the 
death  of  the  pl^ntiff  in  an  action  for  tort  be- 
fore the  trial,  but  after  the  first  day  of  term, 
cannot  be  alleged  for  error.  The  statute  is  not 
confined  to  cases  where  the  cause  of  action 
fiorrives,  but  is  general.  Supreme  Ot,,  1827, 
Morris  «.  Oorson,  7  Ocu.,  281. 

25.  Error  after  payment.  A.  recovered 
and  oollected  a  judgment  in  the  Oommon 
Pleas,  and  after  reversal  of  the  judgment  in 
error,  he  made  restitution  and  was  compelled 
to  pay  the  costs  in  error,  and  he  proceeded  to 
trial  under  a  rule  of  the  Oommon  Pleas,  and 
perfected  another  judgment ; — Held,  that  he 
had  a  right  to  prosecute  error  on  the  judgment 
of  reversal,  to  recover  back  the  costs  he  had 
heen  compelled  to  pay,  and  to  recover  his  own 
.  costs  in  tiie  Supreme  Oourt.  Ot,  of  Errors, 
1827,  Rnney  e.  Gleason,  9  Oow.,  685. 


26.  Second  writ.  The  Court  of  Errors 
reversed  a  judgment,  and  on  the  new  trial  be- 
low, an  execution  against  the  same  point  de- 
cided on  the  reversal  was  taken.  HM,  that 
the  Oourt  of  Errors  would  quash  the  writ. 
The  plaintiff  in  error  could  not  review  the  de- 
cision of  the  Oourt  of  Errors  in  that  court,  and 
if  he  wished  to  carry  the  cause  to  the  Federal 
courts  he  should  have  done  so  on  the  former 
determination.  Ot,  of  Errors,  1808,  Harts- 
home  «.  Sleght,  3  Johis,,  554. 

27.  Tliat  oroaa  wilta  of  error  on  the  same 
judgment  may  be  maintained,  and  a  plea  of 
the  pendency  of  one  is  no  bar  to  the  other. 
Reynolds  f>.  Davis,  2  Houf.  Ft.,  lOS. 

2&  "Witliin  'vrhat  time.  Under  the  Revised 
Statutes  the  limitation  of  two  years  runs  from 
the  entry  of  the  rule  for  judgment,  and  not 
from  the  filing  of  the  roU.  [2  Rev.  Stat.,  594^ 
§  21.]  Ot.  of  Errors,  1888,  Fleet  «.  Youngs, 
11  Wend.,  522. 

29.  The  time  runs  not  from  entry  of  the 
rule,  but  from  the  final  determination, — e,  g., 
the  denial  of  a  motion  to  set  aside  a  report  of 
referees.  Supreme  Ot.,  1842,  Lee  e.  Tillotson, 
4^iZ2,27. 

30.  Although  the  limitation  of  the  time  to 
bring  error  should  regularly  be  set  up  by  plea, 
if  the  plaintiff  has  been  guilty  of  some  techni- 
cal irregularity, — e.  g.,  omitting  to  serve  notice 
of  the  names,  ^.,  of  his  bail  in  error  within 
the  statute  time  (2  Bet.  Stat,,  597,^  84),— de- 
fendant may  interpose  by  motion.  Ot.  <^ 
Errors,  1888,  Fleet  e.  Tounga,  11  Wend,,  522. 

31.  The  court  will  not  quash  a  writ  which 
is  prosecuted  in  good  fiiith,  upon  affidavits  of 
the  falsity  of  the  justification  and  the  insuffi- 
ciency of  the  sureties,  where  the  justification 
is  regukr.  Ot.  of  Errors,  1848,  Boyd  «. 
Weeks,  6  ^22,  71. 

As  to  WaiTor  by  bringing  audita  querela, 
see  Audita  Quxbbla,  6. 

B.  Who  may  bring  Error. 

32.  No  one  oan  tmito  in  bringing  error 
unless  he  is  a  party  or  privy  to  the  record,  or 
is  prejudiced  by  the  judgment.  [Bac.  Abr., 
Err.,  b;  Oom.  Dig.,  Pleader,  8,  b.  9.]  Supreme 
Ot.,  1687,  Jaqueth  «.  Jackson,  17  Wend,,  484. 

33.  One  of  several  defendanta  may  prose- 
cute error  in  his  own  right,  and  assign  error' 
alone,  and  on  the  return  of  the  writ  proceed 
alone,  by  severance.  Supreme  Ot,,  1840,  Fan- 
ner V,  Bettner,  22  Wend.,  621. 
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34.  An  adminifltrator  ds  bonis  non  maj 
bring  error  upon  a  judgment  against  a  prior 
ezecator,  but  be  mast  either  make  profert  of, 
or  produce,  bis  letters.  Cft.  qfJSrrany  1826, 
Dale  9.  Roosevelt,  8  (7<M0.,  888. 

35.  Sereranoe.  That  defendants  below, 
who  do  not  Join  in  the  writ,  ought  to  be  sum- 
moned and  severed.  Bradshaw  v,  Oallaghan, 
8  Johni.y  658. 

0.  The  Writ,  and  Orders  thereon. 

36.  Bnxv  to  a  writ  of  rli^t;  and  the  proper 
officer  is  bound  to  issue  it  on  the  application 
of  the  party.  The  allowance  is  a  mere  form. 
Supreme  Ot,^  1825,  Van  Antwerp  v.  Newman, 
4  (7<H0.,  82. 

37.  W^Klt  not  an  action.  An  error  for 
which  a  writ  lies  is  not  a  cause  of  action,  and 
hence  not  within  the  statute  of  costs,  author- 
izing poor  persons  to  sue  in  forma  pauperie. 
Supreme  Ot,^  1842,  Moore  v,  Oooley,  2  ffiU^ 
412;   8.  P.,  1845,  McDonald  «.  Bank  for  Sav- 

^  ings,  2  Sow.  iV.,  85. 

38.  Kor  is  a  writ  of  error  a  suit  within  2 
Rev.  Stat,  474,  §  100,^proYiding  for  the  abate- 
ment and  revival  of  suits.  Supreme  Ot,^  Sp, 
2!,  1847,  Overseers  of  Clayton  «.  Beedle,  1 
Barb.,  11. 

39.  Names  of  parties.  The  writ  eoram 
9obit  must  state  the  parties  correctly,  but  the 
court  may  give  leave  to  amend.  Supreme  Gt»^ 
1880,  Brown  «.  Davenport,  4  Wend.,  205. 

40.  Tbste.  A  writ  may  be  tested  before 
judgment,  but  Judgment  must  be  given  before 
the  writ  is  returned ;  and  of  this  the  entry  of 
the  rule  for  judgment,  and  not  the  signing  of 
the  roll,  is  the  test.  Supreme  Ot.,  1817,  Ar- 
nold «.  Sandford,  14  Johne.,  417. 

41.  Allowanoe  means  receiving  the  writ  by 
the  clerk  of  the  court  to  which  it  is  directed. 
[Willes,  271;  18  Wend.,  665.]  Supreme  Ot., 
1888,  8mith  v.  Eingsley,  19  Wend.,  620. 

42.  The  allowance  of  the  writ  must  be  in- 
dorsed ;  a  mere  order  staying  proceedings  is 
not  sufficient  Supreme  Ot.,  1844,  Wilbur  e. 
Ramsey,  1  How.  Pr.,  8. 

43.  Sapeneding.  A  writ  of  error  is  a 
writ  of  right,  and  the  Oourt  of  Ohancery  can- 
not refuse  to  grant  it,  except  in  a  criminal  and 
capital  case.  Neither  can  that  court  super- 
sede it,  as  improvident  Whether  properly 
granted  or  not,  is  a  question  for  the  decision 
alone  of  the  oourt  in  which  it  is  returnable.  Ot, 
^Erron,  1810,  Tates  v.  People,  6  Jehne.,  887. 


44.  If  execution  be  issued  more  than  four 
days  after  judgment,  putting  in  bail  thereafter 
is  not  ground  for  a  eupenedeaa.  Supreme  (X, 
1880,  Mitchell  e.  Thorp,  5  Wend.^  2ffr. 

45.  —  motionfor.  Thatif  there  be  a  iatal 
informality  in  the  justification  of  bail,  tiie 
remedy  is  a  eupereedeae  obtained  from  the 
proper  officer.    Boyd  «.  Weeks,  6  HiU,  71. 

But  the  Supreme  Oourt  allow  a  motion  to 
the  court    Kelly  9.  Moody,  7  /<!.,  156. 

46.  A  motion  to  quaah  the  writ  should  be 
denied  if  the  particular  objection  to  it  was  not 
pointed  out  in  the  affidavit,  nor  in  the  notice 
of  motion.  Supreme  Ot.,  1841,  Wilson  «.  Wet- 
more,  1  HUl,  216;  Ot.  o/Errore,  1848,  Boyd 
t>.  Weeks,  6  Id.,  71. 

47.  If  a  writ  of  error  is  improperly  brought, 
a  motion  to  quash  should  be  made.  Ot,  <(f 
Brrort,  1884,  People  v.  President,  Ac,  of 
Brooklyn,  18  Wend.,  180. 

48.  That  on  notice  of  motion  to  quash,  or  for 
such  order,  Ac.,  the  court  may  supersede  the 
writ    Stearns  «.  Eenyon,  5  Eill,  519. 

49.  K  the  writ  has  not  been  returned  and 
assignment  ffied,  it  may  be  quashed.  Ot.  of  Ap- 
peale,  1847,  Oonley  «.  Palmer,  8  How.  Pr.^  7a 

sa  ModtfTlngstayof  pRMsedlnflik  The 
order  of  a  commissioner,  staying  proceedings, 
on  the  allowance  of  a  writ  of  error  to  the 
Supreme  Oourt,  may  be  set  aside  or  modified 
by  that  court.  /9uj?remtf  C)^.,  1844,  Willougfaby 
o.  Oomstock,  7  HiU,  162. 

D.  Bail. 

51.  Wban  neoenaiy.  Under  1  Bev.  L  of 
1818, 148,  §  2, — ^requiring  bail  for  the  debt  or 
damages  and  costs, — ^bail  must  be  given,  thoun^ 
the  judgment  be  only  for  costs.    Supreme  Ot^ 

1825,  Raymond  f>.  Merchant,  4  Oote.^  129. 

52.  Tbe  notioe  of  bail  in  error  should  set 
forth  their  names,  additions,  and  residences; 
and  they  may  be  excepted  to.    Supreme  Ot^ 

1826,  Moody  «.  Baker,  5  Oow.,  418. 

53.  Informal  notice.  The  writ  may  be 
quashed  where  the  notice  of  bail  does  not 
state  the  additions  of  the  sureties.  Ot.  cj 
Appeali,  1847,  Oonley  v.  Palmer,  8  How.  iV., 
78. 

54.  Where  the  original  notice  was  defective 
in  this  respect,  and  the  plaintiff  in  error  sup- 
plied the  defwt,— Held,  sufficient  Supreme 
Ot.,  1848,  Stearns  e.  Kenyon,  5  HiU,  519. 

5&  Reqniaitea  of  bond.  The  joinder  of 
all  of  several  defendants  in  the  recognixanoe  is 
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not  necessary.    Supreme  Ot,^  1828,  Craig  ad$, 
Scott,  1  Wend.y  86. 

56l  The  penalty  of  an  error-bond  in  any 
case,  most  be  at  least  $160.  Supreme  Ot,^  1846, 
Phelps  «.  First  Reformed  Dntoh  Ohnrch,  8 
2^.,  264. 

57.  That  one  of  the  bail  is  an  attorney  or 
counsellor  of  the  oonrt,  though  ground  of  ex- 
ception, is  no  canse  for  qnashing  the  writ. 
Supreme  Ct,y  1828,  Craig  ode,  Scott,  1  Wend^y 
35. 

58.  Bail  in  error  may  be  put  in  before  the 
judgment  is  perfected ;  and,  if  the  penalty  be 
to  the  amount  of  the  judgment,  it  is  sufficient 
to  bind  the  bail.  Supreme  Ct,y  1806,  Richard- 
son V.  Backus,  1  Johns,^  498. 

59.  Justifioatloii.  Under  the  Revised  Stat- 
utes, bail  in  error,  if  excepted  to,  justify  by 
affidavit,  and  notice  is  unnecessary.  Supreme 
GL,  1884,  Bamett  v.  Pardow,  10  Wend.,  616. 

80i  The  justification  must  be  in  twice  the 
penalty.  Supreme  Ot.,  1884,  Murray  v.  Buck, 
10  Wend.,  610. 

61.  Where  the  judgment  is  on  a  penal-bond, 
the  bond  to  stay  proceedings  is  to  be  in  a  pen- 
alty double  the  amount  due  at  the  time  of  re- 
covery. Supreme  Ot.,  1844,  WiUoughby  «. 
Comstock,  7  Eill,  162. 

62.  When  justification  is  made  in  due  season, 
if  defective,  the  party  may  be  relieved,  although 
the  statute-time  has  passed.  Supreme  Ot.,  1844, 
£eUy  «.  Moody,  7  Mill,  166. 

63.  Uabdlity  of  bail  Bail  in  error  are 
bound  by  their  recognizance,  though  it  was 
imnecessary  or  ineffectual.  Supreme  Ot^  1880, 
Mitchell  V.  Thorpe,  6  Wend.,  287. 

64.  Where  the  recognizance  is  in  the  alter- 
native that  plaintiff  shall  prosecute  his  writ  of 
error  to  effect,  and  in  case  of  his  failing  to  do 
80,  then^o  pay  the  debt,  &c,  it  is  an  engage- 
ment of  saretyship,  and  not  of  special  bail, 
and  the  surety  cannot  surrender  the  plaintiff, 
nor  is  the  plaintiff's  imprisonment  on  the  origi- 
nal judgment  a  payment,  except,  perhaps,  as  to 
the  amount  of  the  judgment  below.    lb. 

65.  Sureties  in  an  error-bond  are  discharged 
by  exception  and  failure  to  justify,  and  this  is 
a  good  defence  to  an  action  on  the  error-bond. 
CL  of  Appeale,  1860,  Ward  «.  Syme,  4  N.  7. 
(4  Cemet.),  171. 

66i  Tha  aotlon  on  an  error-bond  is  not  re- 
stricted to  the  court  in  which  the  proceeding 
originated.     Supreme  Ot.,  1840,  Qallagher  «. 
ilannelly,  22  Wend.,  614. 
Vou  n.— 86 


B.  llieBeoord. 

67.  What  may  be  brou^t  up.  A  writ  of 
error  at  common  law,  brings  up  for  review 
the  record  only,  and  except  where  error  of 
fact,  depending  on  extrinsic  proof,  is  assigned, 
the  action  of  a  court  of  errors  is  limited  to  the 
record  and  to  those  proceedings  which  prop- 
erly constitute  a  part  of  it ;  and  the  sole  ques- 
tion is,  whether  the  judgment  is  a  legitimate 
conclusion  from  the  premises  which  the  rec- 
ord contains.  N.  Y.  Superior  Ot.,  1860,  Ea- 
nouse  f>.  Martin,  8  K  7.  Leg.  Ohs.,  806 ;  S.  C, 
8  San4f.,  698. 

68.  The  record  is  composed  of  the  process, 
pleadings,  continuances,  verdict  or  entry  of 
default,  return  to  a  writ  of  Inquiry,  in  fine,  all 
that  must  precede  and  is  necessary  to  warrant . 
the  judgment,  and  finally,  the  judgment  itself; 
and,  when  any  of  these  proceedings  are  omit- 
ted, if  diminution  is  alleged,  they  may  be 
made  a  part  of  it.  Bnt  it  is  not  the  office  of 
a  certiorari  to  bring  up  collateral  and  inci- 
dental proceedings;  and  if  they  are  brought 
up,  the  court  cannot  notice  them.    lb, 

69.  Intariooatcny  prooeedinga  should  not 
be  returned.  If  plaintiff  wants  them  brought 
up,  he  should  allege  diminution  and  send  a 
certiorari.  An  assignment  of  errors,  founded 
on  such  interlocutory  proceedings,  is  also  ir- 
regular. Supreme  Ct.,  1846,  Eanouse  «.  Mar- 
tin, 2  Smo.  Pr.^  262. 

70.  Rafaree'a  report  In  order  to  bring 
error  to  review  the  report  of  referees,  upon  r 
claim  against  the  estate  of  a  decedent,  undei 
the  statute,  the  plaintiff  in  error  should  pro- 
cure a  special  report,  and  have  the  same  en- 
tered on  the  record.  Ct.  qf  Errore,  1886, 
Eauffman  «.  Copous,  16  Wend.,  478. 

71.  On  error  to  reverse  a  judgment  on  a  re- 
port of  referees,  the  facts  should  be  shown  by 
a  special  report,  instead  of  inserting  the  affi- 
davits on  which  a  motaon  to  set  aside  the  re- 
port was  made.  901.  qf  Errors,  1887,  Mtl.in 
«.  Leaycraft,  17  Wend.,  169.  , 

72.  Want  of  Jnxladiotlon  in  the  court  be- 
low can  be  established  only  by  the  record; 
and  the  record  returned  cannot  be  contradict- 
ed by  any  process  or  proceeding  in  the  court 
below  inconsistent  with  it.  K.  7,  Superior 
Ct.,  1860,  Eanouse  v.  Martin,  8  JV.  7.  Leg.  OU., 
806;  S.  C,  8  i&»n4/:,  698. 

73.  Thus  where  the  record  returned  showed 
a  judgment,  obtained  in  a  suit  commenced 
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by  a  declaration  claiming  $499  damages,  the 
plaintiff  asfiigned  specially^  that  he  was  enti- 
tled to,  and  had  ta^en  the  reqoisite  steps  in 
the  court  below  to  procure,  an  order  for  the 
removal  of  the  oanse  to  the  Oircuit  Conrt  of 
the  United  States,  whereby  the  court  lost  Jn- 
risdiction,  but  that  the  court  denied  his  peti- 
tion. On  an  allegation  of  diminution,  the 
court  below  returned  an  original  declaration 
claiming  $1,000,  with  a  rule  granted  permit- 
ting the  plaintiff  below  to  amend  his  declara- 
tion. Held^  that  none  of  these  matters  were 
part  of  the  record,  and  that  they  could  not  be 
considered  by  the  court  of  review.    Ih, 

74.  The  record  may  be  amended  by  the 
appellate  court,  upon  terms,  to  conform  to 
amendments  made  below.  Supreme  Ot^  1847, 
Luyster  «.  Sniffin,  8  EinD.  Pr.^  250. 

75.  After  amendment  of  the  record  by  the 
court  below,  a  writ  of  error  only  brings  up 
the  amended  record,  and  the  allowance  of  the 
amendments  cannot  be  reviewed.  Ot,  of  Er* 
ron,  1830,  Tuttle  o.  Jackson,  6  Wend.,  218. 

76.  A  statement  of  the  fiaotii  drawn  up 
by  the  chief-justice,  was  ordered  to  be  insert- 
ed in  the  record,  with  a  view  to  the  bringing 
of  a  writ  of  error.  Supreme  Ot.,  1824,  Reid 
V.  Rensselaer  Glass  Factory,  8  C<h0.,  887;  and 
see  S.  0.  affirmed,  5  Id.,  587;  1826,  €k>uld  o. 
Ogden,  6  Id.,  52. 

77.  irtbe  pleadlnci  in  the  record  of  judg- 
ment, and  those  in  the  bill  of  exceptions,  are 
inconsistent,  the  court  reject  the  latter.  Ot 
i^fBmm,  1880,  Tattle  «.  Jackson,  9  Wend., 
218. 

78.  Xhe  UU  of  exoq;>tloiis  cannot  be  used 
in  aid  of  the  record.  Supreme  Ot.^  1828,  Wil- 
ber  «.  Widner,  1  Wend.,  55 ;  1846,  Bay  v.  Gunn, 
1  I>en.,  108 ;  but  see  Read  «.  Hard,  7  Wend., 
408. 

79.  DfauLDHtion.  The  practice  as  to  alleg- 
ing diminution,  and  brining  up,  oo  certiora- 
ri, matters  not  contained  in  the  record  itself, 
stated.    Pelletreau  «.  Jackson,  7  Wend.,  478. 

80.  After  joinder  in  error  it  is  too  late  to 
allege  diminution.  Ot.  o/Brrare,  1808,  Oheet- 
hara  V.  Tillotson,  4  Johns.,  499 ;  and  see  Rew 
9.  Barker,  2  Oou>.,  408. 

81.  Tbe  plaintiff  may  assign  error  and  al- 
lege diminution  at  the  same  time,  and  though 
he  afterwards  issues  a  certiorari,  he  may  waive 
it  on  the  assignment,  and  take  judgment  by 
default.  Supreme  Ot,  1826,  Brisbin  v.  Mc- 
Laughlin, 4  OotB.,  688. 


82.  Tbe  error-book  should  contaia  a  true 
copy  of  the  record  and  the  biU  of  ezc^tiona, 
including  the  jndge^s  signature.  Supreme  Ot, 
1848,  Radcliff  «.  Rhan,  5  Den.,  284. 

83.  Want  of  return.  The  coort  cannot 
hear  argument  unless  the  error-book  shows  a 
return,  by  the  clerk  below,  to  the  writ  of  er- 
ror. They  have  nothing  on  which  to  affirm 
or  reverse  the  judgment  In  such  oases,  the 
cause  should  be  stricken  from  the  calendar, 
and  proceedings  staye^  until  the  next  term  of 
the  court  below,  that  application  may  then 
be  made  for  relief.  Supreme  Ot.,  1850,  Peo- 
ple «.  Baron,  6  How.  Pr.,  81. 

F.  Assignment,  Pleas,  and  Proceedings  thereon. 

84.  ireoeeeity  of  assignment  and  joinder  in 
error  in  suitfl  brought  under  the  Judioi&ry  Act 
of  1847, 821,  §  8.  Ot.  ofAppedU,  1868,  ffiU  e. 
People,  10  K  T.  (6  8eld.\  468. 

85.  Rule  to  assign  errora.  On  filing  of 
writ,  defendant  should  role  plaintiff  to  assign 
errors,  instead  of  proceeding  by  eevrefa/^ae. 
Supreme  Ot.,  1821,  Burr  «.  Waterman,  18 
Johne.^  508.  Service  must  be  personal,  or  ex- 
cuse shown.   1 806,  Gh*a  ves  v.  Ifiller,  1  Id.,  509. 

88.  A  party  is  not  entitled  to  a  nde  to 
assign  errors  until  the  writ  of  error  has  been 
returned  and  filed.  Until  this  is  done,  the 
court  of  review  does  not  become  possessed  of 
the  cause.  Supreme  Ot,  1844,  Van  Schoyk  o. 
Jaooby,  1  Eou>.  Pr.,  47. 

87.  Servloe.  When  assignment  of  errors 
is  filed,  but,  through  fault  of  a  third  person, 
the  copy  is  not  served  in  time,  plaintiff  may  be 
relieved  without  showing  merits.  Supreme 
Ot.,  1828,  Van  Alstine  «.  Brower,  1  Oow.,  45. 

88.  It  is  irregular  to  serve  an  assignment  of 
errors  before  one  has  been  filed ;  and  where 
the  assignment  was  filed  the  day  after  servioo, 
the  proceedings  were  set  aside.  Ot  of  Ap^ 
peale,  1848,  Lyme  «.  Ward,  INIT.Q.  Oomet.\ 
581. 

89.  Xhe  aMignment  of  infiuioy  as  error 
should  state  that  the  infant  was  of  a  certain 
age,  and  no  more ;  bat  the  omission  of  the 
words  "and  no  more,"  is  a  mere  informaUty, 
which  must  be  taken  advantage  of  by  special 
demurrer.  Supreme  Ot,  1817,  Arnold  «.  Sand- 
ford,  14 /oArw.,  417. 

90.  I>aplloit7.  Error  in  fact  and  error  in 
law  cannot  be  assigned  together;  but  the  ob> 
jection  to  such  assignment  must  be  taken  by 
special  demurrer  fbr  duplicity.    Supreme  Ct,^ 
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1881,  Moody  v.  Yreeland,  7  Wend,^  56 ;  CJom- 
pare  Acker  «•  Ledyard,  1  Den.^  677. 

9L  Sendee  of  iiotioe  to  plead.  If  an  at- 
torney for  defendant  in  error  has  not^appeared, 
tbe  service  of  mle  to  join  in  error  most  be  per- 
sonal, or  at  defendant's  dwelling,  or  as  tbe 
conrt  may  specially  direct.  Supreme  Ct,^ 
1811,  element  v.  Grossman,  8  JohnB,^  287; 
8.  P.,  Hardenbergh  v.  Thompson,  1  Id,y  61. 

92  A  copy  of  the  rnle  to  answer  the  peti- 
tion of  appeal,  or  to  join  in  error,  or  notioe 
thereof^  most  be  served  on  the  solicitor  of  the 
respondent,  or  on  the  attorney  for  the  defend- 
ant in  error ;  and  in  case  no  solicitor  or  attor* 
B03r  be  employed,  the  service  of  the  mle  or 
notioe  must  be  on  the  respondent  or  defendant 
in  error,  personally.  Ot,  of  Brron^  1811, 
Waters  o.  Travis,  S/oAtw.,  566. 

93b  XieaTo  to  plead  doable  cannot  be 
granted  before  error  assigned.  Supreme  Ot,^ 
1845,  Higbie  v.  Oorostobk,  1  Den.^  652. 

9t.  Pleas  of  *in  nulla  e$t  erratum^  and  of 
the  Statnte  of  Limitations,  are  inconsistent. 
Supreme  Ct,,  1845,  Acker  «.  Ledyard,  1  Den.^ 
677;  compare  Hymann  «•  Oook,  1  Bow.  App, 
On.,  419. 

95.  If  error  in  fiawt — e.  ^.,  infancy— be  well 
asdgned,  and  the  defendant  pleads  in  nvllo  e$t 
erratum^  he  admits  the  fact.  [T.  Raym.,  281 ; 
9  Yin.,  550.]  Supreme  Ot,,  1812,  Bliss  «. 
Rice,  9  Johne.,  159 ;  1818,  Harvey  o.  Rickett, 
15/e2.,  87. 

96L  If  the  assignment  is  bad  as  impeaching 
the  record,  the  objection  is  available  under 
tbe  plea  of  in  nuUo  e$t  errabum.  That  plea 
doee  not  confess  an  error  in  fact  which  is  not 
assignable.  i9u|7rw7M  (7^.,  1881,  Moody  «.  Yree- 
land,  7  Wend.,  55 ;  and  see  Lovett  v.  Pell,  22 
/<L,  869. 

97.  Defiralt  of  plea.  Though  defendant 
had  no  notice  of  the  writ,  or  of  a  reversal  by 
default,  yet  if  he  had  actaal  information,  so 
that  he  might  have  pleaded  in  time,  or  in 
season  to  have  moved,  at  a  previoas  term,  to 
set  aside  the  reversal,  he  will  be  considered  as 
gnilty  of  laches,  and  the  judgment  of  reversal 
will  not  be  set  aside.  Supreme  Ct,,  1811, 
Clement  v.  Grossman,  8  Johm,,  287. 

SB,  JBttber  jpaity  may  notioe  for  trial  an 
issne  on  error  in  fact.  [2  Saund.,  886,  n.  4 ; 
2  Archb.  Pr.,  240,  244 ;  2  Tidd.,  1122.]  Su- 
preme OL,  1889,  Townsend  9.  Oowen,  19  Wend., 
689. 
99.  ZMma.    Where  an  issue  is  determined  in 


favor  of  the  plaintiff,  upon  an  assignment  of 
error  in  fact,  he  should  make  a  special  appli- 
cation for  judgment.  Supreme  Ot.,  1842,  Gos- 
ling V.  Ackerr  2  Eill,  891. 

100.  Death  of  party.  If  a  sole  defendant 
die  after  issue,  the  cause  may  be  carried  on  in 
his  name,  as  though  he  were  living.  Ot.  of 
Errors,  1844,  Del^laine  9.  Bergen,  7  HUl, 
591. 

101.  The  provision  of  2  Rev.  Stat.,'  599, 
§  50,  only  operates  to  change  the  mode  of 
bringing  in  representatives.    lb. 

102.  That  where  a  party  dies  after  joinder, 
the  judgment  in  error  will  be  entered  as  of  a 
time  in  his  lifetime.  [6  Wheat,  260.]  Bemna 
«.  Beekman,  8  Wend.,  667. 

103.  Where  plaintiff  died  pending  the  writ, 
judgment  of  reversal  was  entered  as  of  a 
former  term.    King  v.  Dunn,  21  Wend.,  258. 

104.  Of  the  difference  between  the  pro- 
ceedings on  writs  of  error  in  the  Oourt  of  £r- 
rora,  and  the^roceedings  of  the  Supreme  Oourt 
on  writs  of  error  to  inferior  tribunals.  Camp- 
bell V.  Stakes,  2  Wend.,  1B7. 

105.  DismiaaaL  A  writ  of  error  may  be 
dismissed  because  no  transcript  of  the  record 
hA^  beeki  returned  and  filed ;  but  a  regular  no- 
tice of  the  motion  for  that  purpose  should  be 
required.  Ot.  of  Errors,  1822,  Webb  e. 
Brown,  19  Johns.,  458. 

106.  The  mere  fact  that  the  plaintiff  in 
error,  has  given  his  note,  whether  as  pay- 
ment or  security,  is  no  ground  for  dismissing 
the  writ.  If  he  succeeds,  he  can  have  restita- 
lion.  Ot.  of  Erfors,  1826,  Dyett  ».  Pendle- 
ton, 8  Oov>.,  825. 

107.  The  court  will  Act  ordinarily  inquire 
whether  error  is  prosecuted  for  delay.  It  is  a 
writ  of  right.  Supreme  Gt.,  1828,  Oraig  ads^ 
Scott,  1  Wend.,  85. 

106.  A  writ  of  error  quashed  as  prosecuted 
for  mere  delay.  Ames  9.  Webber,  11  Wend., 
186 ;  and  see  Boyd  «.  Weeks,  6  Eill,  71. 

109.  Practice  on  striking  causes  from  the 
calendar  for  not  furnishing  error-books.  10 
Wend.,  587,  note.  ' 

110.  Writ  dismissed  because  error-books 
had  not  been  furnished.  Williams  «.  Newconib, 
21  Wend.,  67. 

111.  Award.  The  proper  mode  of  pro- 
ceeding, where  an  order  vacating  an  award  is 
reversed  upon  a  writ  of  error.  Bergh  e. 
Pfeiffer,  EittSD.  Supp.,  110. 

112.  Stay  of  piooeedlnga.    Error  stays  an 
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unezecnted  attachment  for  costs,  against  tbe 
lessor  of  the  plaintiff  in  ejectment.  Supreme 
Ct,y  1827,  Jackson  «.  Smith,  6  Cov>,^  580. 

113.  Mere  delay  of  return, — Held^  not  a 
snffioient  ground  for  allowing  execution  to  go. 
Tan  Antwerp  «.  Newman,  4  Oow.y  82. 

G.  What  Questions  may  be  Raised. 

114.  Ol^eotloiis  not  taken  below.    An 

objection  not  taken  at  the  circuit,  nor  in  the 
Supreme  Oourt,  cannot  be  noticed  in  error. 

CU  of  ErroTB^  1888,  Driggs  «.  Rockwell,  11 

Wend.,  504. 

115.  Objections  not  taken  in  the  court  be- 
low, to  the  admission  of  a  deposition,  cannot 
be  raised  on  error.  Supreme  Ct.y  1887,  Clark 
«.  Dibble,  16  Wend,,  601. 

116i  A  party  cannot  make  questions  on  a 
writ  of  error,  which  might  have  been  an- 
swered if  presented  below.  Supreme  Ct., 
1887,  Langdon  v.  Fire  Department  of  New 
York,  17  Wend.,  284. 

117.  An  objection,  not  taken  ^before  the 
justice,  that  a  joint  justification  having  faOed 
as  to  one  defendant,  fails  as  to  the  other, 
cannot  be  raised  on  error  or  certiorari.  Su- 
preme OL,  1847,  Fulton  «.  Beaton,  1  Barb., 
552. 

118.  An  enoneons  veidiot  cannot  be 
aided  by  the  short  notes  or  entries  of  the 
clerk  below,  though  they  be  brought  up  by 
certiorari.  The  court  is  confined  to  the 
judgment-roll  proper,  unless  there  be  error  in 
fact,  or  a  bill  of  exceptions.  [1  Clarke  &  F., 
224;  9  Bing.,  125;  21  Wend.,  40.]  Supreme 
Ct.,  1844,  Hill  e.  Stocking,  6.J7iZ2,  277. 

119.  Reference  The  objection  that  all 
the  referees  did  not  meet,  on  the  trial  by 
them,  if  it  does  not  appear  by  the  record, 
cannot  be  raised  for  the  first  time  on  error. 
Ct.  ofBrrore,  1820,  Yates  «.  Russell,  V{  Johne., 
461. 

120.  If  the  referees  err  in  law  or  fact,  the 
proper  remedy  is  a  motion  to  set  aside  the  re- 
port. The  questions  cannot  be  raised  on 
error.  Supreme  Ct.,  1829,  Dennjng  v.  Smith, 
2  Wend.,  808. 

121.  Technical  ol^eotlpn.  Where  a  plain- 
tiff in  error  seeks  to  reverse  a  judgment  on  a 
technical  ground, — e,  g.,  that  a  constable  was 
not  sworn  to  attend  the  jury, — it  must  dis- 
tinctly appear  by  the  return  that  the  jury 
left  the  court  Supreme  Ct.,  1882,  Hatch  «. 
Hann,  9  Wend.,  262. 


122.  That  exoepttone  taken  at  the  trial 
cannot  be  considered  on  a  special  ver^ct 
Powell  0.  Waters,  8  Cow.,  669. 

12a  The  finding  upon  the  facts,  whether 
by  the  jury  or  by  the  court,  cannot  be  re- 
viewed on  a  writ  of  error.  Supreme  CL, 
1881,  Pelletrean  v.  Jackson,  7  Wend.,  471. 

124.  Amended  record.  It  is  of  no  conse- 
quence what  alterations,  by  way  of  amend- 
ment, may  have  been  made  by  the  inferior 
court  in  its  own  record,  previous  to  its  traos- 
mission.  The  grounds  and  reasons  of  such 
alterations  are  not  a  subject  of  inquiry  in  the 
appellate  court,  which  is  bound  to  consider 
the  record  actually  transmitted  as  the  only 
document  upon  which  its  own  judgment  csn 
be  pronounced.  [8  Bing.,  884 ;  7  B.  &  Oress., 
819 ;  9  Bing.,  126 ;  21  Wend.,  40.]  If.  Y.  Su- 
perior Ct.,  1860,  Eanouse  v.  Martin,  8  N.  7. 
Leg.  Ohs.,  806;  8.  0.,  8  San^f.,  698. 

125.  A  party  who  amends  his  plesdiJigs 
below  cannot  take  advantage  of  error  in  the 
judgment  on  the  original  pleadings.  GLof 
Errore,  1828,  Campbell  e.  Stakes,  2  Fm< 
187. 

126.  Ck>nral.  It  may  be  alleged  as  error 
in  fact,  after  judgment,  that  the  defendant  was 
a  consul  of  a  foreign  government;  and  when- 
ever the  &ct  appears  that  the  court  have  00 
jurisdiction,  it  will  stop  the  proceedings  in  t 
cause  at  any  stage  of  its  progress.  CU  o/Af- 
peals,  1868,  Valarino  e.  Thompson,  7If.T.(J^ 
Seld.),  676 ;  overruling  Davis  e.  Packard,  6 
Wend.,  827 ;  10  Id.,  60 ;  and  Flynn  «.  Stongh- 
ton,  6  Barb.,  116. 

127.  The  Coort  of  Brron  has  no  jurisdio- 
tion  to  reverse  a  judgment  of  the  Supreme 
Oourt  for  error  in  fact,  unless  the  queBtion 
has  first  been  passed  upon  in  that  oourt,  upon 
error  coram  nobii.  [2  Wend.,  187;  4  Id.,  175.] 
The  power  given  to  the  court  to  award  an 
issue  was  not  intended  to  give  jurisdiction 
over  causes  not  before  cognizable  in  the  Oourt 
of  Errors,  but  to  enable  it  more  conveniently 
to  administer  justice  to  the  parties  in  relation 
to  those  causes  where  the  trial  of  facts  might 
become  necessary  on  a  plea  of  a  release  of 
errors  or  otherwise.  Ct.  of  Errore^  1880,  Da- 
vis V.  Packard,  6  W^ni.,  827.  Oonsult,  also, 
Appkal. 

H.  How  Determined. 

128.  In  generaL  That  the  court  should 
give  such  judgment  as  the  court  below  ought 


y 


ERROR. 


665 


GiTtt  Ohm;— In  Ctanenl;— How  BttnmlaadL 


to   have  given.     Pangbarn  «.  Ramsay,  11 
JoKm.^  141. 

129.  On  reverding  a  judgment  of  the  Su- 
preme Conrt,  reversing  a  Judgment  of  an  in- 
ferior court,  the  Court  of  Errors  give  suoh 
judgment  as  the  Supreme  Court  ought  to  have 
given.  C%.  ofEm>r$y  1829,  Close  «.  Stuart, 
4  Wend,,  95. 

130.  On  reversing  a  Judgment,  if  a  new  trial 
is  not  awarded,  the  oourt  renders  such  a  judg- 
ment as  ought  to  have  been  given  by  the  oourt 
below.  Thus,  on  affirming  a  Justioe^s  Judg- 
ment, which  had  been  reversed  in  the  Common 
Fleas,  the  plaintiff  in  error  may  have  Judgment 
for  costs  of  the  Common  Pleas.  Svpreme  Ct.^ 
1848,  Dunham  «.  Simmons,  6  Billy  607. 

13X  The  court  ought  not  to  give  judg- 
ment of  reversal,  if  there  was  no  error  in 
law,  although  the  defendants  in  error  had 
not  pleaded  in  nuUo  €$t  erratum.  Ct.  of  Ap^ 
peaky  1848,  Hymann  «.  Cook,  Eau>.  App.  Cai.y 
419. 

132.  New  trial  That  on  reversing  a  Judg- 
ment given  in  favor  of  the  defendant,  on  a 
verdict,  the  Court  of  Errors  cannot  award  a 
venire  de  novo.  Livingston  «.  Rogers,  1  Ob»., 
588. 

133.  If  a  Judgment  be  reversed  for  error  in 
form,  a  venire  de  novo  may  be  ordered,  where 
the  merits  are  with  defendant.  Gt.  o/Brrorty 
1836,  Flower  v,  Allen,  5  Cow.y  654. 

134.  Mianomer.  On  a  declaration  in  the 
name  of  David  W.,  Judgment  was  recovered 
in  fiEivor  of  Daniel  W.  Heldy  that,  there  being 
nothing  in  the  record  to  amend  by,  the  error 
was  fatal.  Supreme  Ct.y  1828,  Wilber  «.  Wid- 
ner,  1  Wend^y  66. 

135.  Neglect  to  ahiend  below.  If  the 
record  contains  a  material  error,  it  is  no  an- 
swer that  the  party  obtained  leave  to  correct 
it  in  the  oourt  below,  if  in  fact  he  did  not  cor- 
rect it.  Supreme  Ot,y  1880,  Waldron  v.  Green, 
4  Wend.y  409. 

136.  Amendment.  Where  an  error  in  the 
record  is  a  mere  clerical  error  or  omission,  the 
conrt  will  disregard  it;  where  it  is  not  ob- 
yiously  so,  the  decision  may  be  suspended 
until  a  motion  to  amend  can  be  made  in  the 
oourt  below.  Supreme  Ot.y  1881,  Moore  v, 
Tracy,  7  Wend,y  229. 

137.  Though,  where  the  court  below,  on 
reversing  a  Judgment,  should  have  awarded  a 
venire  de  novo,  no  award  appeared  upon  the 
record,  the  court  disregarded  the  omission,  as 


a  mere  mistake  in  making  up  the  roIL    Ben- 
son V,  Bolles,  8  Wend.y  176. 

138.  Where  the  cause  of  action  is  laid  to 
have  accrued  after  suit  brought,  if  the  day  be 
immaterial,  the  Judgment  will  not  be  reversed ; 
and  if  it  be  material,  Judgment  will  be  sus- 
pended to  permit  plaintiff  to  move  to  amend. 
Supreme  Gt,y  1840,  Tebbetts  v,  Dowd,  28 
Wend,y  879. 

139.  The  court  cannot,  on  error,  disregard 
an  issue  on  the  record,  nor  the  omission  of 
essential  averments,  but  may  reserve  leave  to 
apply  to  amend  below.  Supreme  Ot,y  1844, 
Hill  9.  Stocking,  6  EiUy  277. 

140.  A  total  defect  of  pleading  is  £Bital ; 
but  on  a  suggestion  that  an  issue  had  been,  in 
fact,  formed,  the  court  may  give  the  defend- 
ant an  opportunity  to  move  for  an  amendment. 
Supreme  Ct.y  1889,  Yale  v.  Ooddington,  21 
Wend.y  176. 

141.  Several  coontB.  Only  two  of  the 
counts  being  bad,  while  the  verdict  and  judg- 
ment were  general,  the  court  reversed  the 
Judgment,  but  declared  the  third  count  good, 
and  directed  a  remittitur,  with  leave  to  pldn- 
tiff  to  apply  below  for  leave  to  amend,  and 
awarded  a  venire  de  novo  in  case  such  leave 
should  be  denied.  Ot.  of  BrrorSy  1888,  Ad- 
dington  v.  Allen,  11  Wend,y  874. 

142.  Several  iasaee.  Where,  by  the  record, 
it  appeared  J;hat  the  Jury  had  found  against 
defendant,  on  the  general  issue  in  trespass, 
and  had  not  passed  upon  a  special  plea  of  in- 
fancy, it  not  appearing  that  a  motion  in  arrest 
had  been  made,  the  court  refused  to  reverse 
the  judgment  Campbell  v.  Stakes,  2  Wend.^ 
187. 

143.  Report  of  referees.  If  the  defendant 
objected  before  the  referees,  that  the  evidence 
was  wholly  insufficient,  in  point  of  law,  to 
authorize  a  report  for  the  pluntdf^  error  lies 
upon  the  judgment  of  the  Supreme  Court  con- 
firming a  report  for  the  plaintiff.  If,  how- 
ever, there  be  any  evidence  to  sustain  it,  there 
must  be  an  affirmance.  Gt,  of  Erroriy  1840, 
Mersereau  v,-  Lewis,  26  Wend,y  248. 

144.  A  jndgnient  against  exeontora,  as 
plaintiffs,  for  costs,  may  be  presumed  regular 
on  error.  Supreme  Gt,y  1840,  Judah  v,  Stagg, 
24  Wend,y  288. 

145.  Judgment  ixregular  in  fimn.  A  rec- 
ord of  a  judgment  by  default  in  the  Common 
Pleas,  with  an  assessment  by  the  clerk  after 
issue  Joined,  is  irregular,  and  the  Judgment 
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should  be  reversed,  unless  plaintiff  amends  and 
pays  odsts  in  error.  Supreme  Ct^^  1848,  Booth 
V.Whitby,  6  J7t72,  446. 

146.  ttiUaA,  On  reTersing  a  judgment  for 
error  in  fact,  in  the  plaintiffs  appearing  by 
attorney  when  he  was  an  infant,  the  coart 
cannot,  after  he  has  come  of  age,  compel  him 
to  appoint  a  next  friend  as  of  the  time  when 
the  suit  was  commenced.  Supreme  Ot»^  1842, 
Gosling  «.  Acker,  2  Etll^  891. 

147.  Admiasion  of  error.  If  defendant 
plead  the  limitation  against  the  writ,  and  the 
issne  be  found  against  him^  this  will  not  suffice 
as  an  admission  of  error  in  law  on  which  the 
court  can  act.  The  court  must  examine  the 
record,  and  give  the  proper  judgment,  as 
though  there  had  been  a  joinder  in  error. 
Supreme  Ot.y  1846,  Hynuinn  9.  Cook,  2  Den.^ 
201. 

14&  The  Court  of  BcToa  will  not  reverse 
a  judgment  of  the  Supreme  Court  for  mere 
formal  defects  in  the  record,  which  have  not 
been  submitted  to  that  court  for  its  actual 
decision.  Ct,  of  Brrore^  1828,  Golden  e. 
Knickerbacker,  2  Oav>.^  81.  To  the  same 
effect,  1828,  Safford  v,  Stevens,  2  Wend,,  158. 

149.  That  for  error  in  fact  only  the  pro- 
ceedings complained  of  are  reversed,  and  all 
prior  proceedings  remain  nnimpeached.  De- 
Witt  V.  Post,  11  Johns.,  460;  Arnold  e.  Sand- 
ford,  14  Id,,  417 ;  15  Id.,  684.  But  see  Oamp 
9.  Bennett,  16  Wend,,  48.  • 

150.  Where  plaintiff  below  assigned  for  er- 
ror in  fact,  that  he  was  an  infant,  and  that  he 
appeared  by  attorney,  the  judgment  should  be 
revoked,  not  reversed,  and  costs  not  allowed. 
Supreme  Ct,  1885,  Maynard  e.  Downer,*  18 
Wend,,  675. 

151.  Reveraal  in  part  If  a  judgment  con- 
sist of  distinct  parts,  it  may  be  reversed  as  to 
one  part  only.  [1  Str.,  188 ;  2  Ld.  Raym.,  898, 
1634.]  Supreme  Ct,  1811,  Smith  v.  Jansen, 
8  Johns,,  111 ;  Ct  of  Errors,  1811  [citing,  also, 
4  Burr.,  2021 ;  2  Str.,  984;  1  Salk.,  812],  Brad- 
shaw  e.  Oallaghan,  8  Johns,,  558;  and  see 
Anonymous,  12  Johns,,  840 ;  Flower  o.  Allen, 
6  Cow,,  654. 

152.  Thus,  where  the  plaintiff  entered  judg* 
ment  on  a  bond,  for  the  penalty  and  costs,  and 
also  for  the  damages  assessed  by  the  jury;  on 
error,  the  judgment  was  reversed  as  to  the 

*  In  Gamp  v.  Bennett,  16  Wen^,  48,  it  is  said  that 
this  judgment  of  rttocoHon  was  aubtequently  re- 
called, and  rwenal  entered. 


damages,  and  affirmed  as  to  the  debt  and  coets. 
Supreme  Ct,  1811,  Smith  e.  Jansen,  8  Joknt^ 
111. 

153.  A  judgment  reversed  as  to  the  ooets^ 
but  affirmed  as  to  the  debt,  with  nngle  oosts. 
Parker  v.  Van  Houten,  7  Wend.,  145. 

154.  Where  distinct  judgments  are  given  by 
the  court  below, — e,  g,,  a  judgment  for  dam- 
ages, and  a  judgment  for  costs,— one  may  be 
affirmed  and  the  other  reversed;  but,  wheve 
the  judgment  is  entire,  there  must  be  a  total 
affirmance  or  reversal.  Ct,  ofJSrror%  1880, 
Van  Bokkelin  v,  Ingersoll,  5  Wend^  815, 
841. 

155.  Severance.  In  error  oorom  nobis  for 
the  infuicy  of  one  of  the  defendants  who  ap- 
peared by  attorney,  there  can  be  no  severanoe, 
but  the  judgment  being  entire,  must  be  whoUj 
revoked.  [12 Johns., 484.]  Supreme Ct,lSVl, 
kmold  V,  Sandford,  14  Johns,,  417;  1S42, 
Oruikshank  e.  Gardner,  2  HiU^  888;  and  aee 
Richards  e.  Walton,  12  Johns,,  484. 

I.  Costs,  Bestitution,  and  Bemittitor. 

15e.  Costa.  The  plaintiff  in  error  is  not 
entitled  to  costs  in  the  court  below,  nnlees,  in 
addition  to  the  reversal,  a  judgment  is  render- 
ed in  his  fivor.  Supreme  Ct,,  1842,  Gosling 
V,  Acker,  2  Eill,  891. 

157.  Double  costs  are  allowed  on  affirming 
by  defeult.  Ct  of  Errors,  1840,  Smith  e.  Pe- 
poon,  25  Wend,,  251. 

15a  Where  a  judgment  is  reversed  on  error, 
the  plaintiff  is  entitled  to  his  oosts,  and  ms^ 
perfect  judgment  and  issue  execution  immedi- 
ately, though  a  new  trial  be  ordered.  i9u- 
preme  Ct,  1824,  Maoauley  «.  Stembur|^  8 
Cow,,  868. 

159.  The  costs  in  error  may  be  taxed  in  the 
court  to  which  the  record  is  remitted.  [2 
Rev.  L.,  4.]  Supreme  Ct,  1828,  Dale  ad», 
Rosevelt,  1  Wend,,  25. 

160.  Restitation.  Where  the  record  <rf  the 
inferior  court  which  is  brought  up  by  writ  of 
error,  shows  the  judgment  satisfied,  restitution 
is  a  matter  of  course,  and  may  be  had  by  the 
plaintiff  in  error,  after  reversal,  without  mo- 
tion or  scire  facias.  But  where  the  record 
does  not  show  the.fkct  of  payment  or  satis&c- 
tion  of  the  judgment,  the  plaintiff  has  no  right, 
upon  his  bare  suggestion  .of  payment,  to  enter 
an  award  of  restitation,  upon  the  record  of 
reversal,  of  the  particular  sum  paid.  The  de- 
fendant in  error  has  a  right  to  be  heard.    ^- 
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ynme  Ot.,  8p,  71,  1850,  Sheridan  «.  Mann,  6 
H<w.  Pr.,  aoi. 

161.  That  restitntion  is  commonly  awarded 
on  a  suggeelion  entered  upon  the  record,  npon 
leave  had  on  motion,  with  proof  that  the  judg- 
ment has  been  collected.  Safford  o.  Stevena, 
2  Wend,,  168. 

162.  The  remittltiir  may  be  filed  at  any 
time  before  ezeontion  issnes,  and  a  mle  is  not 
necessary.  EhpretM  Ot^  1824,  Lyon  v.  Bnrtis, 
2  C0W^  510. 

It  may  be  filed  in  vacation.  1828,  Dale 
ads.  Rosevelt,  1  Wend.,  25. 

163.  Where  judgment  is  reversed  by  defimlt, 
the  remittitor  should  not  be  sent  back  until 
tm  days  have  elapsed.  [Rule  20.]  Ot.  o/Ajh 
pedii,  1848,  Lyme  «.  Ward,  1  if.  F.  (1  Gemet.), 
681. 

2.  JSrr^  coram  imMi, 

164.  Dtotlnotloii  between  error  eercMi  no- 
hiy  and  coram  O0M9,  stated.  Oamp  «.  Ben- 
nett, 16  Wend.,  48;  Smith  e.  Eingsley,  19  Id,, 
620 ;  Comstock  e.  Van  Sohoonhoven,  8  How, 
iV.,268. 

165.  Of  the  common-law  power  of  the  Su- 
preme Oourt  to  award  a  writ  in  the  nature  of 
a  writ  coram  ncifnB,  tot  the  correction  of  error 
in  fitct,  occurring  In  its  own  judgments ;  and 
of  the  mode  of  its  allowance.  Supreme  Ct. 
1888,  Smith  e.  Kingsley,  19  Wend.,  620. 

166.  The  proviaioDs  of  the  Revised  Stat- 
utes are  not  applicable  to  proceedings  in  the 
nature  of  error  coram  nobis,  for  these  are  not 
BtricUy  writs  of  error,  and  depend  on  the 
practice  at  common  law.  Supreme  Ot.,  Sp,  T., 
1848,  Comstock  t.  Van  Schoonhoven,  8  Bow. 
Pr.,  258. 

167.  When  idlowed.  Though  the  writ  of 
error  coram  nobU  is  not  of  right,  yet  the  court 
cannot  look  at  the  cause  of  action,  nor  refuse 
the  writ  on  the  ground  that  the  party  apply- 
ing for  it  acted  with  palpable  dishonesty  and 
bad  faith  in  the  action.  Stipreme  Ot.,  1845, 
Higbie  e.  Comstock,  1  Den.,  662. 

168.  But  on  the  application,  leave  may  be 
pven  plaintiff  to  vacate  his  judgment    lb. 

169.  Motion  fior.  A  writ  of  error  coram 
fi«6tacan  properly  issue  only  by  order  of  the 
court  upon  cause  shown  by  affidavit,  and  after 
notioe  to  the  opposite  party  or  his  attorney. 
[20  Wend.,  026 ;  19  Id.,  620.]  Supreme  Ot., 
1846,  Kaher  e.  Comstock,  1  Row.  Ft.,  175. 

170.  On  a  motion  for  a  writ  of  error  coram 


ndbis,  a  part  of  the  moving  papers  were  enti* 
tied  in  the  cause  in  which  the  judgments  were 
recovered,  and  a  part  were  without  title. 

Held,  that  neither  part  being  alone  sufficient 
to  support  the  motion,  it  must  be  denied.    lb. 

171.  It  Menu,  that  the  papers  on  such  a 
motion  should  not  regularly  be  entitled  in  any 
suit  [2  Johns.,  817.]  lb. ;  and  see  Swain  e. 
Heartt,  2  Eow.  Pr.,  90. 

172.  A  writ  of  error  coram  nobis  can  be 
issued  only  on  motion  to  the  court,  made 
upon  notice,  and  upon  error  in  fkct,  shown  by 
affidavit,  with  reasonable  certainty;  though, 
if  issued  without  allowance,  it  may  be  allow- 
ed nunc  pro  tuno.  But  a  certificate  of  coun- 
sel that  there  is  error  in  the  record  and  pro- 
ceedings is  not  necessary,  and  bail  in  error 
need  not  be  put  in.  Supreme  Ot.,  1889,  Ferris 
e.  Douglass,  20  Wend.,  626. 

173.  It  Is  not  of  itself  a  stay  of  proceed- 
ings on  the  Judgment,  and  a  stay  will  be  or- 
dered,  in  general,  only  on  putting  in  bidl ;  and 
the  statute  concerning  bail  in  error,  in  oases 
where  the  writ  is  returnable  in  the  Supreme 
Court,  must  be  followed  as  near  as  practical 
ble.    lb. 

174.  The  practice  on  such  writs,  stated.  lb. 

175.  Fonn  of  writ.  A  writ  comniaading 
the  justices  of  the  Supreme  Court  to  cause  a 
transcript  of  the  record  to  be  brought  before 
them,  to  the  end  that  '^the  record,  See.,  being 
inspected,  we  (the  people)  may  act  upon  it,^ 
is  irregular.  Supreme  Ot.,  1888,  Smith  e. 
Eingsley,  19  Wend.,  620. 

176.  Stay  of  exeoation.  At  common  law, 
a  writ  of  error  coram  vobis  stays  execution  by 
its  own  force ;  and  the  statute-bond  for  costs 
being  given,  it  will  operate  as  a  eupersedeae, 
if  the  case  is  not  within  the  statute  requiring 
bail  as  a  condition  of  staying  execution.  Su- 
preme Ot.,  1840,  People  e.  Commissioners  of 
Deerfield,  22  Wend.,  687. 

Otherwise  of  writs  of  error  00nMii  ti^Mff.  lb, 

177.  Judgment.  A  writ  of  error  lies  in 
the  Supreme  Court  for  the  correction  of  error 
of  fact  in  the  same  court,  and  the  judgment  is 
one  of  recall,  and  not  of  reversal.  Judgment 
of  reeocatur  is  proper  only  when  the  judg- 
ment of  the  Supreme  Court  is  recalled  for  an 
error  of  fact ;  and  judgments  of  inferior  courts 
are  to  be  reversed,  whether  the  error  be  one  of 
fact  or  of  law.  Supreme  Ot.,  1886,  Camp  t. 
Bennett,  16  Wend.,  48;  and  see  supra,  14t^ 
156. 
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8.  Error  to  the  Oommon  PUa». 

17&  XSxTor  in  fkct.  A  writ  of  error  lies  to 
a  ooart  of  oommon  pleas,  for  error  in  fact, 
and  the  Supreme  Oonrt  can  award  a  venire  to 
try  the  fact.  Supreme  Ot,^  1817,  Arnold  «. 
Sandford,  14  Johns,,  417. 

179.  Certificate  tbat  it  la  a  prpper  canae 
to  be  removed.  It  is  only  where  the  judge's 
certificate  is  aotnally  ohtained  within  thirty 
days  from  the  filing  of  the  jadgment-reoord 
that  error  can  be  brought  upon  a  judgment  of 
the  Ck)mmon  Pleas,  on  appeal  or  certiorari 
firom  a  justice's  court.  Supreme  Ot,  1840, 
dark  V.  MoOlaughry,  22  Wend.,  627. 

ISO.  The  certificate  may  be  given  before 
the  record  is  filed.  Supreme  Ot.^  1842,  Moot 
9.  Parkhurst,  2  Eill,  872. 

181.  If  an  associate  judge  be  applied  to  for 
a  certificate,  in  the  absence  of  the  first  judge 
he  may  grant  it  after  the  first  judge's  return. 
Supreme  Ot.,  1844,  Anonymous,  7  BUI,  170. 

182.  Where  the  first  judge  of  a  county  is  a 
party  to  an  action,  there  is  no  first  judge, 
within  the  statute,  and  an  associate  may  cer- 
tify.  Supreme  Ct,  1846,  Thompson  v.  Smith, 
1  Mow.  Pr.,  219;  S.  0.,  less  fully  reported,  1 
Den.,  688. 

IBS.  The  certificate  must  be  obtained  with- 
in the  time  specified  by  statute.  Supreme  Gt, 
1845,  Haight  e.  Rodgers,  1  How.  Pr.,  166. 

184.  Return.  The  record  of  judgment  must 
be  returned.  A  bill  of  exceptions  is  not 
enough.  Supreme  Cft,,  1888,  Ohamberlin  v. 
Morey,  19  Wend.,  850. 

18&  After  assignment  of  error  and  joinder 
therein,  to  a  writ  of  error  to  the  Common 
Pleas,  an  additional  return  will  not  be  allowed. 
Supreme  Ct,  1846,  Johnson  «.  Johnson,  1 
Eow.  Pr.,  216. 

186.  BalL  A  recognizance  of  bdl  in  error 
to  a  court  of  common  pleas  may  be  taken  by 
any  judge  of  that  court.  Supreme  Ot^  1880, 
Bennett «.  Dodd,  6  Wend.,  79. 

187.  On  error  to  the  Oommon  Pleas  to  re- 
verse decisions  on  certiorari,  security  must  be 
given,  as  in  other  cases.  Supreme  Ot.,  1844, 
Enos  V.  Foster,  7  EUl,  161. 

18a  ITntll  the  return  of  the  writ  the 
court  has  not  possession  of  the  cause,  and  a 
nen-prot.  for  not  transcribing  the  record  must 
be  had  in  the  court  below.  Supreme  Ct., 
1888,  Melvin  «.  Leayoraft,  10  Wend.,  674. 

189  Defendant  in  error  cannot  proceed  be- 


fore the  writ  is  returned.  Supreme  OL,  1808, 
Van  Der  Mark  v.  Jackson,  1  Oai.,  261 ;  S.  0., 
Col.  A  C.  Cm.,  281. 

190.  Rule  to  Join.  In  error  from  the 
Oommon  Pleas,  plaintiff  may  proceed  by  rule 
to  join  in  error,  and  take  judgment,  of  course, 
on  default.  Supreme  Ot,  1799,  Sheldon  «. 
McEvers,  1  Johne.  Cos.,  169. 

191.  The  practice  is  not  now  to  rule  that 
the  defendant  join,  or  that  the  plaintaflT  be 
heard  ex  parte,  but  that  plaintiff  have  judg- 
mentf  on  default.  Supreme  Ct.,  1621,  Oppie 
«.  Oolegrove,  19  Johne.,  124. 

192.  Aasignment.  Where  the  record  is 
made  up,  a  general  assignment  of  errors  to  a 
bill  of  exceptions  is  deemed  sufficients  Supreme 
Ct.,  1816,  Shepard  v.  Merrill,  18  Johne.,  476.    . 

193.  Iieave  to  rejoin.  After  judgment 
against  the  defendant  in  error,  on  a  demurrer 
to  an  assignment  of  an  error  in  fact,  leave  was 
given  to  withdraw  the  demurrer,  and  rejoin 
to  the  assignment.  Arnold  v.  Sandford,  14 
Johne.,  417. 

194.  New  trial.  In  judgment  of  law,  the 
record  iteelf  is  removed  into  the  Supreme 
Oourt,  and  it  has  power  to  award  a  f>enire  de 
now  returnable  at  a  circuit  court  [Doug., 
722 ;  Oowp.,  89 ;  2  T.  R,  126.]  Supreme  Ct., 
1808,  Brown  v.  Olark,  8  Johns.,  448. 

195.  But  where  the  demand  is  so  small 
that  plaintiff,  if  he  recovered,  would  be  obliged 
to  pay  the  costs,  the  oourt  should  refuse  a  ve- 
nire,   lb. 

198.  Pleading  anew.  On  revoking  a  judg- 
ment of  the  Oommon  Pleas  for  error  in  faot| 
the  court  may  require  the  plaintiff  in  error  to 
plead  anew.  Supreme  Ct.,  1818,  Arnold  o. 
Sandford,  15  Johns.,  684. 

197.  Coata.  Revoking  a  judgment  for  er- 
ror in  fact  is  substantially  a  reversal,  and  the 
pldntiff  may  have  costs.    lb, 

n.  In  Gbdokal  Casbs. 

19a  When  may  lasoe.  Writs  of  error,  in 
all  other  than  capital  cases,  are  writs  of  right, 
and  cannot  issue  without  the  fiat  of  the  attor- 
ney-general. Supreme  Ct.,  1827,  Lavett  e. 
People,  7  Cow.,  889. 

If  he  should  refuse  it  in  a  proper  case,  the 
oourt  would  order  him  to  grant  it    lb. 

199.  Writs  of  error  in  capital  cas^  may  be 
allowed  by  a  justice  of  the  Supreme  Court,  on  no- 
tice to  the  attorney- general  or  district-attorney. 
In  other  cases  they  are  of  right;  but  no  writ  is  a 
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stay,  imlesB  expressly  so  directed.    2  Re9.  Slat., 
740,  §§  14-16. 
ProoeedingB  thereon,    id.,  §§  17-28. 

aOO.  The  preeent  mode  of  reviewing  a  de- 
cision of  the  Oyer  and  Terminer,  compared 
iridi  that  which  eziBted  previous  to  tiie  adop- 
tion of  the  Revised  Statutes.  Carnal  «.  Peo- 
ple, 1  Fork.  Or.,  262. 

aOX  Upon  a  final  Judgment  in  the  Oyer  and 
Terminer,  a  writ  of  error  is  a  writ  of  right, 
snd  brings  before  the  oourt  above  the  bill  of 
exceptions,  with  a  transcript  of  the  record. 
[2  Rev.  Stat,  740,  §  16 ;  786,  §  21 ;  2  Salk., 
604.]  Suprems  Ot,^  1864,  Safford  o.  People, 
1  Fori.  Or.,  474;  see  Law%  of  1866,  618,  ch. 
W. 

202.  In  oa^AStal  caaea,  no  writ  of  error  can 
be  isBoed  nnless  allowed  by  the  chancellor,  or 
one  of  the  Jnatioes  of  the  Supreme  Oourt,  or  a 
drcoit  judge,  upon  notice  given  to  the  attor- 
ney-general or  to  the  district-attorney  of  the 
eonnty  in  which  the  conviction  was  had. 
1842,  Colt «.  People,  1  Parh.  Or.,  611. 

203w  It  is  the  duty  of  the  judge  to  disallow 
the  writ,  if  he  has  no  reason  to  doubt  the  le- 
gality of  the  conviction.  lb.;  approved  and 
followed,  Supr&me  Ct,  Ohamben,  1868,  People 
9.  Wood,  8  Parh.  Or.,  681. 

204.  In  a  capital  case,  where  there  is  one 
exception  in  the  caso  which  is  not  frivolous, 
and  involves  an  important  and  unsettled  ques- 
tioD,  a  writ  of  error  and  stay  of  proceedings 
should  be  allowed.  Supreme  Ot.,  OhamiSbefn, 
1868,  People  «.  Hendrickson,  1  Park.  Or.,  896 ; 
1859,  People  o.  Hartung,  17  How.  Pr.,  161. 
To  similar  effect,  People  e.  Restell,  8  Id.,  261 ; 
and  see  Sullivan  «.  People,  1  ParJs.  Or.,  847. 

20&  By  tha  People.  Both  according  to 
the  practioe  of  the  common  law,  and  by  the 
itatotes  of  this  State,  which,  empower  the 
Oourt  of  Errors  to  correct  all  errors,  and 
which  allow  writs  of  error  in  all  criminal 
cases,  the  People  may  bring  a  writ  of  error 
after  judgment  for  the  defendant  in  a  criminal 
case.  Ot.  of  Brrore,  1846,  People  e.  De  Bow, 
SiV.  7.i^Oomet.),9,note, 

The  contrary  held.*  Ct.  of  Appeals,  1848, 
People  «.  Coming,  2  Hf,  7.  (2  OomsU),  9. 


•  In  People  v.  Merrill,  14  N.  T.  (4  JTim.),  74»  and 
People  •.  NesUe,  19  K  T.  (6  Smith),  688,  it  was  Edd, 
that  the  People  ooald  not  bring  error,  except  in  the 
eaaes  aothorised  by  the  act  of  1852,  which  waa  en- 
acted in  oonaequenoe  of  the  decision  in  People  v. 
Corning. 


206.  Writs  of  error  in  behalf  of  the  People 
may  be  allowed,  by  a  Jostioe  of  the  Supreme 
Conrt,  to  review  any  judgment  In  fiavor  of  de- 
fendant on  indictment  in  any  criminal  case,  ex- 
cept where  the  defendant  has  been  acquitted  by 
a  jury.    Lew»  rf  1862,  76,  ch.  82. 

207.  The  act  of  1862  (impra)  applies  to 
judgments  upon  verdict  as  well  as  those  on 
demurrers.  Ct.  <^  Appeals,  1862,  People  e. 
Clark,  7^.  F.  (3  &W.),  886. 

20a  The  act  of  1862  does  not  apply  to  judg- 
ments rendered  before  the  act  was  passed. 
Ct.  ofAppeaU,  1862,  People  v.  Oamal,  6  If.  Y. 
{^Seld.\A&^. 

209.  Under  the  act  of  1862,  the  writ  may 
be  brought  upon  a  judgment  rendered  after 
the  act  takes  effect,  although  it  be  the  judg- 
ment of  an  appellate  court  in  a  case  pending 
before  it  prior  to  the  passage  of  the  act  Gk 
of  Appeali,  1862,  People  e.  Olark,  7  If.  Y.  (8 
Seld.),  886. 

210.  Though  it  appear  by  the  record  that 
the  judgment  was  rendered  befofe  the  statute 
took  effect,  the  court  may  receive  affidavits  to 
show  that  it  was,  in  fact,  rendered  subsequent- 
ly,   lb. 

211.  Error  cannot  be  brought  until  after 
final  judgment,  which  disposes  of  the  whole 
indictment.  It  will  not  lie  to  review  a  judg- 
ment on  some  of  the  counts,  while  others  are 
undisposed  of.  Nor  has  the  act  of  1862 
altered  this  rule  in  the  case  of  a  writ  in  be- 
half of  the  People.  Ct.  of  Appeale,  1868, 
People  V.  Merrill,  14  K  Y.  (4  Kern.),  74. 

212.  The  People  are  not  entitled  to  a  writ 
of  error,  to  review,  in  the  Oonrt  of  Appeals, 
an  oi^der  of  the  Supreme  Oourt,  granting  a  new 
trial  in  a  criminal  case,  where  there  had  been 
a  conviction  and  certiorari,  with  stay  of  judg- 
ment in  the  court  below.  The  writ  only  lies 
where  there  has  been  judgment  for  the  pris- 
oner upon  the  indictment.  Ct.  <^  Appeals, 
1869,  People  «.  Nestle,  19  If.  Y.  (6  SnUth), 
688. 

213.  Writ  is  of  ric^t  in  oajpital  oaaaa.    ▲ 

writ  of  error  and  stay  of  proceedings,  on  convic- 
tion in  the  courts  of  Oyer  and  Terminer  of  the 
State,  or  the  general  sessions  of  the  city  of  New 
York,  for  an  oifSanoe  punishable  by  death,  or  by 
imprisonment  for  Ufe  at  the  least,  is  a  matter  of 
right.  The  i^pellate  oourt  may  order  a  new  trial, 
although  no  exception  was  taken  below.  Lawa  qf 
1866,  618,  ch.  887. 

214.  CityofNewTork.  Every  conviction 
in  the  general  sessions  of  the  city  of  New  York 
for  an  offence  punishable  by  death,  or  by  impris- 
onment for  life  at  the  least,  may  be  brought 
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before  the  Supreme  Ck)iirt  and  Court  of  AppeaLs 
by  writ  of  error,  with  stay  of  prooeediDgB,  as  a 
auktter  of  right.  The  iH>pellAte  oourt  may  order 
a  new  trial,  if  Batlsfied  that  the  yerdict  waa  against 
the  weight  of  evidence  or  against  Uw,  or  that 
Jnstioe  reqaires  a  new  trial,  whether  any  excep- 
tion was  taken  in  the  court  below  or  not.   Law  nf 

1868,  666,  oh.  880. 

215.  Flxial  judgment  neoesaaiy.  Where, 
after  conyiotion,  the  Supreme  Court,  on  cer- 
tiorari, oonsider  the  exceptions  taken,  and  re- 
mit the  proceedings,  witii  direotaons  to  pro- 
ceed to  Judgment,  error  does  not  lie  to  the 
Court  of  Errors  before  final  Judgment  Ot,  qf 
Brrort,  1840,  People  «.  Stearns,  28  Wend,^  884. 
To  similar  effect,  Ot  of  Appeals^  1856,  People 
».  Merrill,  14  K  Y.  (4  K^m,),  74. 

216.  flattofled  Jndgmmit  Wheie  the  pris- 
oner's sentence  was  fine  and  imprisonment,  it 
18  no  objection  to  a  writ  o5  error  that  his  term 
of  imprisonment  has  expired.  S^prwM  Ct^ 
1843,  Barthelemy  v.  People,  2  ffiU^  248. 

217.  It  ie&nu^  that  an  erroneous  judgment 
is,  per  M,  an  injury,  though  it  has  been  satis- 
fied,   lb. 

2ia  Stay  of  porooeedinffi.  Though  the 
prisoner  has  a  strict  right  to  the  writ,  it  is 
discretionary  with  the  court  to  grant  a  stay 
of  proceedings;  and  the  power  should  only  be 
exercised  upon  good  cause  shown.  Supreme 
Ot.^  Sp.  71, 1867,  People  v.  Holmes,  6  AbbotW 
Fr,,  420. 

219.  In  general,  a  stay  should  not  be  grant- 
ed when  the  writ  of  error  is  based  on  techni- 
cal objections  not  affecting  the  substance  of 
the  crime  charged.    Ih. 

220.  —  in  capital  oaae.  A  stay  of  pro- 
ceedings, on  granting  a  writ  of  error,  after 
conviction,  in  a  capital  case,  may  be  allowed. 
The  provision  of  2  Rev.  Stat.,  668,  §  16,— for- 
bidding any  court  or  officer,  except  the  gov- 
ernor, to  reprieve  or  suspend  in  capital  cases, 
— ^is  to  be  construed  as  confined  to  cases  where 
the  reprieve  or  suspension  is  for  other  pur- 
poses than  -a  review  of  the  case  by  a  higher 
court.  Supreme  Ot^  1861,  Carnal  e.  People, 
1  Park.  Or,,  262. 

221.  Record  drawn  bj  the  People.  It  is 
no  objection  that  the  "record  was  drawn  up 
without  any  request  from  the  prisoner.  The 
People  have  the  same  right  to  make  up  a 
judgment-record  in  their  favor  as  exists  in 
the  caae  of  other  parties.     (H,  of  Appeals, 

1869,  Stephens  v.  People,  19  if.  F.  (6  Smith), 
649. 


222.  Defecti  of  Beoocd.    The  n^folknty 

of  all  the  proceedings  should  appear  by  the 
record  itself;  and  upon  writ  of  error,  if  any 
material  defeet  appear  oa  inapeetion  of  the 
record,  the  judgment  ahould  be  reversed.  A*- 
preme  Ct.,  1868,  McGnire  e.  People,  2  Pari. 
Or^l4A. 

223.  Where  the  return  to  a  writ  of  error 
contained  only  the  indiotmeDt,  and  the  dark's 
minutes,  showing  the  impanelling  of  the  jury, 
the  verdict,  and  the  sentMice,  without  any 
jodgment-reeord,— jBUri,  that  the  objeetion 
that  defendaot  was  not  piesent  at  the  trie], 
or  was  not  aaked  if  he  had  any  thing  to  say 
why  sentence  should  not  be  ppononnoed,  eonld 
not  be  raised.  Objections  to  errors  in  'the 
form  of  the  retam,  that  might  be  c(»reeted  in 
meking  it  up,  cannot  be  eotertauied.  Supreme 
Ot^  J866,  Thompson  e.  Feopfe,  8  PenO^  Or^ 
308. 

.^04.  Onltaanohaa.  The  pvovisiou  of  S 
Bev.  Stat,  741,  S|  20,  28,.-pKBoribiog  the 
contents  of  the  retom  to  be  made  by  the 
clerk  to  writs  of  error  in  eriminal  easaa,  and 
declaring  tha^t  the  coort  shall  proceed  on  that 
return,  and  render  judgment  upon  the  veeord 
before  them,— do  not  limit  the  geoecal  power 
of  the  court  to  redress  all  errors,  and,  for  that 
parpose,  to  bring  befinre  k  aoch  proceeittnga 
in  the  cause,  not  fully  pveaented  in  the  reoord 
made  up  in  the  court  below,  as  nuy  be  ia^* 
portant  to  enable  it  to  do  so.  Ot,  efAppedU^ 
1868,  People  «.  Oancemi,  7  AMMe'  Pr^  »1 ; 
8.  0.,  16  N.  r.  (2  Smith),  601. 

220.  It  eeeme,  that  if  matters  are  oontaiaed 
in  the  return  which  are  ontbrancbes  of  the 
record,  they  may  be  considered  as  a  basis  of 
decision  on  a  writ  of  error,  if  they  are  aoofa  as 
might  have  been  brought  before  the  ooort  by 
certiorari,  if  t(iey  had  not  been  contained  in 
the  return.    lb. 

226.  The  postea,  which  was  einbraeed  in 
the  formal  record  of  judgment  of  convietioD, 
returned  by  the  Supreme  Oourt  to  the  Oonrt 
ci  Appeals,  showed  that  twelve  jurors  named 
were  impanelled  to  try  the  indictment;  and 
afterwards,  on  a  day  named,  the  trial  having 
been  began  and  continued  to  that  day,  ren- 
dered their  verdict.  The  return  also  contained 
the  certificate  of  the  justice  who  preaded  at 
the  trial,  that  during  its  progress,  by  the  con- 
sent of  the  prisoner,  one  of  the  Jurors  was 
witlidrawn,  and  the  verdict  rendered  by 
eleven.    This  certificate  was  annexed  to  the 
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Mtun  hj  an  ordar  made  bj  the  oovrt  at  a 
ifMcialtenn. 

iMd^  1.  That  tiie  qiecial  term  bad  power 
to  fluke  BQoh  order. 

2.  Ibat  the  matters  eo  awnexiftd  were  not 
men  outbranebes,  bat  a  part  of  tbe  record, 
and  fibonld  be  regarded  in  oonneotion  with 
tbe  xeiidoe  of  tbe  return  in  deciding  tbe  case. 

&  That  the  certificate  became  a  part  of  tbe 
postea,  and  qualified  it;  and,  therefore,  coold 
not  be  deemed  as  contradicting  it  within  the 
rneaoing  of  tb^  rale,  that  nothing  Mor$  tbe 
leoQcd  which  contvadicle  the  record,  can  be 
att^ged  for  ergor. 

i.  That  tbe  conviction  bad  aftensnob  with* 
drawal  of  a  joror  was  illegal,  and  jnjgment 
mnit  be  reveled,  and  a  new  trial  ordered. 
lb. 

827.  ^amOMm^  vevdiot  Tbe  return  to 
a  writ  of  enror  abowed  that,  on  an  indictment 
kf  aa9anlt  and  battery  with  a  deadly  weapon, 
vith  intent  to  kill,  tbe  jury  fonnd  the  priaoner 
gaiky  of  tbe  *^  aaaanlt  and  battery  with  intent 
to  kiU«"  A  certiorari  was  alao  iasaed,  apon 
which  tbe  derk  xetorned  the  verdict  in  form, 
as  rendered  by  the  jnry,  as  above  given,  and 
that  that  was  the  only  verdict  rendered  against 
the  defendant 

EMj  that  since  any  errors,  that  affect  tbe 
party,  whether  in  or  deh^n  the  record,  or 
etberwiae,  may  be  brongbt  up,  tbe  coort 
ahonld  peas  upon  questions  brought  before 
tbsm  by  tbe  certiorari,  as  well  as  those 
brought  by  tbe  writ  of  error;  and  that,  as  it 
thus  appeared  that  tbe  verdict  was  not  suffi- 
cient to  sustain  a  judgment  of  felony,  such 
jadgment  must  be  reversed.  Suprmne  Ot^ 
1809,  O'Leary  v.  People,  17  JKnc.  iV.,  816« 

22a  On  revetalng  the  judgment  in  such 
esse,  tbe  court  cannot  give  a  new  judgment, 
Qor  send  back  the  case  for  a  new  trial,  or  a 
proper  judgment  [8  Den.,  01 ;  4  Met,  864; 
28  Piefc.,  404;  2  Oampb.,  646.]    lb, 

229.  Moving  tbe  oauae.  On  error  from  a 
conviction  in  the  Oyer  and  Terminer,  defend- 
ant cannot  move  tbe  cause  out  of  its  order  on 
the  calendar,  except  on  notice  of  an  intention 
to  do  so ;  nor  can  the  district-attorney,  under 
rule  07,  so  move  it,  after  the  first  week  in 
tMm;  but  thereafter  either  party  may  do  it, 
on  a  four  days'  notice.  Suprmne  Ct,^  1847, 
Barron  e.  People,  1  Barb.j  186. 

2aP.  Motloo  to  qatmtL  Under  2  Bev. 
Sut,  741,  I  21,  tbe  district-attorney  has  at 


least  concurrent  power  with  the  attorney- 
general  to  move  to  qnash  a  writ  of  error,  and 
tbe  prisoner  cannot  object  that  tae  attorney- 
general's  power  is  paramount  Buprema  Ot,^ 
1851,  Oamal  e.  People,  1  Fweh.  Or.,  262. 

231.  Want  of  aaaJgnment  The  court  will 
not  give  judgment  where  there  is  no  aeaign- 
ment  and  joinder  in  error.  OL  qfAppaale, 
1868,  Hill  e.  People,  10  jy.  Y.  (6  Seld,\A6S; 
butsee2.fiM.iStot,  741,^88;  SPatOi  Or.,  176. 

232.  Qaeation  of  fiaot  Where  the  convic- 
tion was  by  a  justice  of  tbe  peace,  sitting  as  a 
court  of  special  sessions  without  a  jury,  and 
his  judgment  was  x^emoved  into  tbe  Supreme 
Court  by  certiorari,  tbe  Oourt  of  Appeals,  on 
examining  the  record  of  the  Supreme  Oourt, 
brought  up  on  a  writ  of  error,  is  not  con- 
cluded by  tbe  decision  of  the  court  below  on 
questions  of  fact,  but  must  determine  the 
question  which  was  decided  by  tbe  magis- 
trate. [Laws  of  1847,  821,  ^  8-11 ;  2  Bev. 
Stat.,  166,  S§  24,  25.]  €t.  qfJ^^^aUy  1666, 
Barrkiger  e.  People,  14  iT.  T.  (4  K&m,),  698. 

a39.  The  decision  of  tbe  jury  upon  a  mat- 
ter of  fact  cannot  be  reviewed  on  a  writ  of 
error.    184^  Colt  e.  People,  1  P«r2;.  0.,«11. 

234.  AavwaaL  Under  tbe  act  of  1866 
(Z<MM  ^866,  cb.  887,  §  8,  q. «.,  wprOy  218), 
the  court  is  not  required  to  r^erse  for  every 
error  which  would  be  the  sulject  of  exception, 
but  only  when  the  court  is  satisfied  that  the 
verdict  is  against  tbe  weight  of  evidence,  or 
against  law,  or  where  justice  requires  a  re- 
versal. Ot.  o/JppedUy  1667,  People  e.  Mc- 
Cann,  16  K  T.  (2  Smith),  68;  S,  0.,  16  Mno. 
Pr.,  806. 

23&  Although,  in  ordinary  csaes,  tbe  ai^- 
late  court  must  have  the  whole  evidence  be- 
fore it  in  order  to  pronounce  upon  this  ques- 
tion, yet  where  tbe  whole  evidence  is  not  be- 
fore it,  if  the  charge  is  wroneous  in  points  of 
law  fundamental  to  the  defence,  a  conviction 
founded  uppn  such  points  in  the  charge  must 
be  deemed  against  law,  and  is  in  itself  ground 
of  reversal  under  the  act,  though  no  exception 
is  taken.    lb. 

236.  The  rule  that  a  verdict  will  not  be  set 
aside  on*  bill  of  exceptions,  although  there  was 
error  on  the  trial,  if  tbe  error  was  such  that 
it  could  work  no  iigury,  is  tbe  same  in  crinu- 
nal  as  in  civil  cases.  €t.  <^Appeai$^  1848, 
Shorter  e.  People,  2  If.  T.  (2  OwMt),  188; 
affirming  S.  0.,  A^Bairb.,  460. 

237.  New  triaL    When  tbe  Oourt  of  Ap- 
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peals,  on  reversing  a  Judgment  for  insnffioien- 
cy  of  evidence,  order  a  new  trial,  they  will 
determine  qnestions  of  law  whioh  aroae  on  the 
trial.  GU  ofAppedU^  1859,  Shepherd  9.  Peo- 
ple, 19  K  r.  (6  SmWi),  587. 

As  to  matters  peonliar  to  the  Court  of  Er- 
rors, see  OouBT  or  Eikbobs. 

Ab  to  the  General  prinolplee  of  appeUate 
^orisdiotion,  see  Appmix. 


L  What  is  an  xscafs. 
n.  RRAxnre. 
m.  Dbvenobs. 

lY.  RbSOUIS  AND  OBDONAL  B80APB8. 

L  What  IB  AN  EsGAFB. 

X  Diettnotion  between  voluntary  and  neg- 
ligent escapes,  stated.  Littlefield  v.  Brown, 
1  Wend,^  898;  Lockwood  9.  Meroerean,  6 
AblotU'  Ft,,  206. 

2.  Overstepping  limits.  A  prisoner  having 
the  liberties,  overstepped  the  boundary,  which 
was  not  certainly  known,  and  immediately  re- 
turned ; — HeULt  only  a  voluntary  escape,  and 
the  sheriff  was  not  Uable.  An  escape  without 
the  knowledge  of  the  sheriff,  and  a  voluntary 
return  without  his  knowledge,  before  suit 
brought,  is  tantamount  to  a  retaking  on  a 
fresh  pursuit.  [Oom.  Bep.,  554;  2  T.  R.,  129.] 
Sitpreme  Ct^  1801,  Dole  o.  Moulton,  2  Johris, 
Cob,,  205 ;  1810,  Ballon  «.  Kip,  7  «7bA?w.,  176, 
178 ;  but  compare  Bissell «.  Kip,  5  /(?.,  89. 

3.  Going  beyond  the  liberties,  without  ne- 
cessity,— e,  ^.,  on  the  pretence  of  avoiding 
enow  on  the  walk, — ^is  an  escape.  Swprtme 
Ot,,  1809,  Bissell  a.  Eip,  5  Johiu,,  89. 

4.  It  seemSy  that  permitting  a  prisoner  to  go 
into  the  jdl-yard  is  not  a  volunXaey  escape. 
Lockwood  9.  Mercereau,  6  Ahhotta*  Pr.y  206. 

5.  Constable.  Although  a  constable  has 
thirty  days  in  which  to  serve  an  execution,  if 
he  arrests  the  defendant  within  that  time,  and 
snffers  him  to  go  at  large,  it  is  an  escape ;  and 
his  having  the  defendant  in  custody  .at  the 
end  of  the  thirty  days,  is  not  an  excuse.  St^ 
preme  (7t.,  1816,  Pulver  v.  Mclntyre,  18  Johns,y 
508. 

6.  Second  arrest  A  constable  suffered  a 
voluntary  escape  of  his  prisoner,  and  mean- 


while the  prisoner  was  taken  on  a  bendb-war- 
rant,  in  criminal  proceedings,  so  that  the  con- 
stable could  not  retake  him ; — Edd,  that  the 
constable  was  liable  for  the  escape.  Supreme 
Oty  1810,  Ohnstead  e.  Raymondi,  6  Johne,,  62. 

7.  A  prisoner  in  custody,  charged  in  execu- 
tion upon  final  process,  being  allowed  the  lib- 
erties of  the  jail^  was  arrested  on  criminal  pro- 
cess, and  taken  to  and  imprisoned  in  anotiier 
county. 

Held,  that  the  sheriff  was  liable  for  an  es- 
cape. He  was  bound,  whether  bail  for  the 
limits  had  been  given  or  not,  to  prevent  the 
rescue.  Supreme  Gt,  Ghamb&rSy  1854,  Brown 
«.  Tracy,  9  Mme.  iV.,  98. 

&  Indulgence  to  prisoner.  The  act  of  a 
sheriff  in  going  with  the  defendant  in  the  ex- 
ecution, two  or  three  miles  out  of  the  direct 
route  to  jail,  in  order  that  the  defendant 
might  obtain  the  means  of  settling  the  ezecn- 
tion ;  and  in  going  to  his  house,  in  order  that 
he  might  get  his  necessary  apparel^  and  see 
his  wife  before  he  went  to  Jul,  b  no  more 
than  a  reasonable  indulgence,  and  is  not  an 
escape.  [1  Bos.  &  P.^  24.]  Supreme  Ot,y 
1813,  Wool  V.  Turner,  10  Johne,,  420.  To 
similar  effect,  €^en,  Seee.,  1820,  Tumey's  Oase 
6  Oity  K  Eec,,  185 ;  but  compare  People  «. 
Stone,  10  Paige,  606. 

9.  Undefined  boundaries.  It  does  not  jos- 
tify  the  sheriff  that  the  jail-limits  were  unde- 
fined by  visible  boimdaries.  He  is  not  bound 
to  take  a  bond  unti>  they  are  defined.  Supreme 
Gt.,  1809,  Bissell  9.  Eip,  5  Johne,,  89. 

10.  U^gent's  consent  to  dlsohaxge.  An 
escape  is  not  justified  by  showing  penuission 
of  a  special  agent  of  the  plaintiff^  unless  his 
authority  is  clear.  Supreme  Gt.,  1810,  Oraiy 
V,  Turner,  6  Johns,,  51. 

U.  Attorneys.  The  attorney  of  the  plain- 
tiff on  record  has  not  authority,  from  his  gen- 
eral character  as  attorney,  to  discharge  a  pris- 
oner from  execution  till  the  money  is  paid. 
Supreme  Gt,,  1811,  Jackson  «.  Bartlett,  8 
Johns.,  861. 

12.  A  sheriff  who,  knowing  that  the  judg- 
ment is  not  satisfied,  permits  the  defendant  to 
go  at  large,  by  the  direction  of  the  plaintiff's 
attorney  acting  merely  under  his  general  ao- 
thority,  is  liable  for  an  escape.  Supreme  Ct^ 
1818,  Kellogg  «.  Gilbert,  10  Johns.,  220. 

la  Popular  action.  The  defendant  in  ex- 
ecution, on  a  judgment  in  a  popular  aeUen, 
cannot  be  discharged  without  satis&otion,  even 
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by  the  plainloff 's  oonsent,  and  saoh  disoharge 
is  DO  bar  to  an  action  for  an  eaoape,  so  far  as 
the  people^s  moiety  of  the  penalty  is  oonoem- 
ed.  Supreme  Ct.^  1814,  Minton  v.  Woodworth, 
11  Mkns.,  474. 

14.  A  jQstloe  of  tJurn  peace  has  no  authori- 
ty, as  sach,  to  order  a  constable  having  a  de- 
ftndant  in  costody  to  discharge  him,  and  saoh 
order  will  not  ezonse  the  constable.  JSktpreme 
Oty  1813,  Van  81yck  e.  Taylor,  9  John$^  146. 

15.  Seonrity.  Showing  that  plaintiff  called 
on  a  third  person  to  perform  his  ondertaking 
to  the  sheriff  to  pay  the  debt  or  surrender  the 
prisoner,  as  a  condition  of  his  going  at  large, 
withont  showing  that  plaintiff  knew  of  such 
agreonent  at  the  time  of  the  escape,  is  not 
enough.  CL  of  Appeals^  1860,  Wesson  «. 
Chamberlain,  8  IT.  7.  (8  Cam$t,),  881. 

l€w  Attorney'B  oooaent  to  indidgMioa 
In  an  action  against  a  sheriff  for  an  escape,  it 
is  no  defence  to  show  that  the  attorney  of  the 
l^ntiff  consented  that  snch  party  might  go 
to  another  place,  ont  of  the  bailiwick  of  the 
aherifi^  in  order  to  raise  money,  with  which 
to  pay  the  judgment  qp  which  tibe  said  iszecu- 
tion  was  issued.  *  [10  Johns.,  230 ;  2  Den., 
446;  7  Oow.,  744;  10  Paige,  127;  11  Ezch. 
R,  486.]  if.  T.  duperior  Ot.,  1867,  Loyell  9. 
Orser,  1  Boew^  849. 

17.  CiwtodyofstnuisBr.  A  deputy-sheriff 
left  a  prisoner,  arrested  on  execution,  in  the 
custody  of  the  prisoner's  brothers  until  the 
next  day; — ffM^  an  escape,  for  which  the 
sheriff  was  liable.  [1  Bos.  de  P.,  24.]  'Supr&me 
€L,  1812,  Pahner «.  Hatch,  9  John$.^  829 ;  and 
oompare  Wheeler  v.  Bailey,  18  Id^  866,  q.  e., 
OonaTABLX,  10. 

1&  Bsoiqpo  Irani  tlieUlMrtiaa.  An  escape 
by  a  prisoner  who,  on  giving  a  bond  to  the 
8herif^  has  been  admitted  to  the  liberties,  dif- 
fers in  no  respect  from  an  escape  in  other 
cases;  it  is  either  Toluntary  or  negligent,  ac- 
cording to  the  circumstances;  and  in  an  ac- 
tion agahist  the  sheriff  for  an  escape  of  snch 
priaoner  from  the  liberties,  he  may  avail  him- 
self of  a  fresh  pursuit  and  recapture  as  a  de- 
fence, as  he  might  at  common  law.  Ot,  of 
Erron^  1818,  Jansen  e.  Hilton,  10  Johns,y 
549 ;  and  see  Barry  v.  Mandell,  Tii.,  668 ;  re- 
versing 8.  0.,  9  /<2.,  284;  overruling  Tillman 
e.  Lansing,  4  /<2.,  46 ;  and  Dash  e.  Van  Eleeck, 
7  Id^  477. 

19.  A  ▼ohmtary  eaEOoatlon  of  tha  Umit- 
i  by  the  defendant,  after  he 'has  been  dis- 


charged from  the  limits  by  the  creditor,  does 
not  make  him  a  prisoner,  so  as  to  make  the 
sheriff  liable  for  a  subsequent  escape.  [Barnes, 
206;  2  East,  248;  7T.  R.,  420;  6  Id.,  626; 
6  Johns.,  864;  11  Id.,  476;  16  Id.,  188;  2 
Johns.  Oh.,  480 ;  1  Barn.  &  Aid.,  297.]  Su- 
preme Ct^  1829,  Poucher  e.  Holley,  8  WeruL^  1 84 

20.  Bfoane  prooeaa.  If  a  prisoner  in  custody 
on  mesne  process,  or  on  surrender  of  bail,  goes  at 
large  bevond  the  liberties  without  plaintiff's  as- 
sent, it  is  an  escape  for  which  the  sheriff  is  liable 
in  damages.    2  Reo.  Stai.,  487,  §  62. 

21.  Finnl  prooeaa.  If  a  prisoner  on  dvil  ex- 
ecution goes  at  large  without  the  liberties,  with- 
out plaintiff's  assent,  it  is  an  escape  for  which 
the  sheriff  Is  liable,  in  debt,  for  the  sum  for  which 
the  prisoner  was  committed.  2  Reo.  SUd.,  487, 
§68. 

22.  If  the  debtor  waa  Indaoad,  by  artifice 
and  trick,  to  quit  the  limits, — whether  this  was 
done  by  the  plaintiff^  or,  without  his  knowl- 
edge, by  others  acting  for  his  benefit, — ^the 
plaintiff  cannot  avail  himself  of  the  fraud,  and 
hold  the  sheriff  for  an  escape.  Supreme  Gt,^ 
1846,  Dexter  e.  Adams,*  2  Dm.^  646. 

23.  Where  the  prisoner  voluntarily  escaped 
and  the  creditor  held  out  fraudnlent  induce- 
ments to  him  to  remain  off^  with  the  intent  of 
suing  the  sheriff  for  the  escape,— ^eZel,  that 
he  could  not  maintain  an  action. .  Supreme  Ot^ 
1888,  Van  Wormer  e.  Van  Voast,  10  TTsfuZ., 
866. 

24.  Admiaalontothelibertiea.  The  sheriff 
may  admit  to  the  liberties  without  security,  a 
prisoner  in  execution  on  civil  process ;  and  if 
such  prisoner  go  beyond  the  limits,  but  return 
before  suit  brought,  the  sheriff  is  not  liable  for 
an  escape.  Supreme  Ot,^  1810,  Peters  e.  Henry, 
6  Johne,,  121. 

25.  The  gohig  at  Urge  within  the  liberties  of 
any  prisoner  who  would  be  entitled  to  the  liber- 
ties on  giring  bond,  Is  not  an  escape.  2  iZev. 
Stat.,  484,  §  47. 

26.  Hence,  where  the  liberties  indnde  the 
Jail-yard,  permitting  a  prisoner  to  go  into  the 
yard,  from  whence  he  escapes,  is  not  a  volun- 
tary escape.  K  F.  Superior  Ot.^  Ohamhere^ 
1868,  Lockwood  e.  Mercereau,  6  AbbotW*  iV., 
206. 

*  In  a  subseqiient  deoision  in  the  same  oase  (1847), 
the  ooon  further  Aeld^  that  doubt  on  the  part  of 
the  prisoner  as  to  whether  he  was  going  beyond 
the  boundary,  did  not  alter  the  case;  and  their 
judgment  was  afBrmed  by  the  Gt.  of  ApptaUj  S.  C, 
1848,  Bow.  App.  Ow.,  771— where  the  points  of 
counsel  on  the  appeal  are  given,  but  no  opinion  in 
the  latter  oourt  is  reported. 
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27.  Keoeuary  oonveycnoe  through  hiter- 
fenlng  oounties,  after  arrest  on  diil  prooeis,  U 
not  an  eao^w.    2  Bm.  Slat.,  427,  §  6. 

20L  Woti-iiaiirliionmftnt  cMt  If  a  debtor 
nnder  the  non-iiDprisonment  aot|  eeoape  be- 
fore he  18  finally  oommitted  or  dieoharged,  the 
oiBoer  is  liable  to  the  party  for  hie  damages. 
Sufrems  Ot.^  1868,  Latham  «.  Westenrelt,  18 
Barb,,  421. 

29.  Contempts  If  a  sheriff  required  to 
produce  a  prisoner  on  habeas  corpus  permits 
him  to  go  at  large  pending  the  proceedings ; 
or  i^  on  the  prisoner's  being  remanded  pend- 
ing the  proceedings,  the  sheriff^  instead  of  con« 
fining  1dm  in  close  custody,  permits  him  to 
remain  in  the  sheriff's  sitting-room,  in  the 
JaU,— it  is  an  escape  for  which  the  sBeriff  is 
poirishable  as  for  contempt  Ohtmevry,  1844^ 
People  V.  Stone,  10  Faige^  dOfi. 

30.  ITnltad  States  prlaonen.  Sheriib  and 
Jsners  answerable  in  the  United  States  courts  for 
safe^keepiDg  of  United  States  prisonera.  2  iZev. 
StaL,  448,  §  97. 

31.  Piiaonen  oommitted  for  contempt, 
or  on  process  therefor,  to  be  closely  confined.  2 
As.  aiaL,  487,  §  61. 

32.  Impriflomiieiit  of  aheiiiC  A  sheriff 
cannot  be  imprisoned  in  the  Jail  of  which  he 
has  the  custody;  and  if  a  coroner  who  has 
arrested  him  leave  him  in  the  county-Jail,  it  is 
an  escape  for  which  the  coroner  Lb  liable.  He 
should  be  imprisoned  in  his  own  house,  or 
elsewhere.  [Latch.,  16.]  Supreme  Ot,,  1810, 
Day  e.  Brett,  6  Johne^  22. 

33.  A  sheriff  arrested,  to  be  confined  in  a 
house  within  the  liberties,  other  than  his  own 
house  or  Jail ;  and  an  escape  from  such  house  or 
from  the  liberties  renders  the  coroner  liable.  2 
Sep.  Stat.,  442,  §§  87-90. 

34.  Where  aherlff  is  plaintiii;  liability  of 
c^yroner  for  escape,  limited.  2  Bee.  Slat.,  448, 
§§  92-96. 

As  to  the  Time  witUn  ^rhioh  action  must 
be  brought,  see  Limitationb. 

30.  Aiitgnment  of  pslfloner.  After  an 
arreat  on  mesne  process,  the  sheriff  assigned 
the  prisoner  to  his  successor,  but  himself  re- 
turned the  writ  Before  the  return-day,  the 
new  sheriff  admitted  the  prisoner  to  bdl,  and 
the  plaintiff  prooeededto  Judgment,  and  issued 
a  ea.  sa.,  which  being  returned  non  eetineen- 
ttis,  he  sued  the  new  sheriff  for  an  escape. 

Seld,  that  as  the  new  sheriff  was  bound  to 
admit  the  prisoner  to  bail,  and  as  he  was  not 
bound  to  give  the  plaintiff  notice  of  his  having 
taken  a  bail-bond  in  any  other  way  than  by 


an  indorsement  on  the  writ,  which  he  could 
not  do,  the  old  sheriff  not  having  delivered  it 
to  him,  there  was  no  escape,  and  he  was  not 
liable.  Supreme  Ct.,  1810,  Richards  v.  Porter, 
7  Johne.,  187. 

36.  Prisoners  on  civil  execution  remain  in 
the  old  sheriff's  custody,  until  assigned  to  his 
successor,  and  his  neglect  to  assign  them  is 
not  an  escape.  [S  Go.,  71 ;  Ore.  Eliz.,  865.] 
Supreme  Ct.,  1822,  Hempstead  v.  Weed,  20 
Johne.^  64. 

37.  Although  the  Revised  Statutes  make  it 
the  duty  of  the  sheriff  to  assign  over  the  pris- 
oners to  his  suoccBsbr  (3  B0b.  Stat.,  488),  yet 
the  successor  is  not  liable  for  prisoners  who 
are  not  in  close  confinement,  until  they  are 
actually  assigned.  Supreme  Ot,,  1886,  Part- 
ridge e.  Westewelt,  18  Wend.,  500 ;  and  see 
Hinds  e.  Donbleday,  21  Id.,  228. 

38.  If  a  new  aheriff  regularly  recefvee  a 
prisoner  from  his  predecessor,  he  is  bound  to 
detain  him,  and  is  answerable  for  his  escape, 
although  a  voluntary  escape  may  have  existed 
in  the  time  of  his  predecessor.  [9  Lev.,  109 ; 
Id.,  182;  1  Vent,  269  $  6  Mod.,  188.]  Su- 
preme Ot.,  1809,  Rawson  e.  Turner,  4  Johne,, 
469. 

39.  But  if  the  plaintiff  brings  an  action 
against  the  old  sheriff  and  recovers  Judgment, 
it  is  a  bar  to  any  action  against  the  new 
sheriff.    lb. 

IL  RXTAKIKd. 
40l  After  a  'vohmtaxy  eeoape^  the  sheriff 
cannot  retake  or  detain  the  defendant,  with- 
out a  new  atfthority  from  the  plaintiflL  AD 
his  legal  control  over  the  prisoner  ceases  by 
his  own  wrong;  and  no  act  of  his,  and  no 
assent  of  the  prisoner,  with  wbom  he  is 
deemed  to  be  in  coDusion,  can  help  htm,  if 
the  plaintiff  debt  to  hold  him  liable.  Su- 
preme Ot.,  1800,  Lansing  v.  Fleet,  d  Ja^ne. 
Com.,  8 ;  approved  and  followed,  Thompson  e. 
Lockwood,  15  Jekm.,  256. 

41.  The  sheriff  cannot  retain  the  prisoner 
on  his  own  surrender,  unless  the  plaintiff  does 
some  act  showing  his  election  to  hold  him  on 
the  old  process.  Supreme  Ot.,  1818,  Thomp- 
son 9.  Lockwood,  15  Johne.,  256. 

42.  A  abevifl;  who  has  been  obliged  to  pay 
the  debt  in  consequence  of  an  involuntary 
escape,  has  a  right  to  retake  the  prisoner,  and 
turn  him  over  to  a  new  sheriff  for  his  indem- 
nity, and  the  new  sheriff  must  keep  him. 
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SitffmM  Ot^  1801,  Griffin  «.  Irviogs,  8  J0h«is. 
6^,  a  ed^  492. 

4a  Though  an  officer,  after  arrest  on  mesne 
prooeee,  suffer  a  yolnntary  escape,  he  may 
retake  the  party  anew.  Supreme  Ot.^  1888, 
Arnold  o.  SteeTes,  10  Wend^  614;  and  see 
BroDson  v.  Noyes,  7  Wend.^  188.     Oonsnlt, 

44.  After  eaoape  on  meane  prooaM^  if  the 
sheriff  has  the  body  of  the  defendant  at  the 
retom-day  of  the  writ,  it  is  sufficient.  Bat  if 
the  defendant  escape  at  any  time  thereafter, 
whether  the  escape  be  voiantary  or  negligent, 
the  sheriff  is  liable.  [1  Sannd.,  86,  n.  1 ;  2 
Wik,  294w]  Supreme  Ct,  1809,  Stone  e. 
Woods,  6  JokM.,  182. 

45.  Rafealdiigbejond  thaUtMTtiM.  The 
liberties  are  merely  an  extension  of  the  walls 
of  the  prison,  and  if  a  prisoner  who  has  given 
l«Q  for  the  limits,  yolantarily  goes  beyond 
them,  the  aberiff  may  retake  him  on  fresh 
porsoit,  and  leoommit  him  to  close  costody, 
and  bring  an  action  on  the  bond.  Cft.  af  Sr- 
rm,  1813,  Jaosen  v.. Hilton,  10  Jokne^  649. 

Though,  if  he  does  both,  he  oonld  only  re- 
cover, on  the  bond,  the  expenses  of  recaption^ 
Barry  e.MandeH,/42.,  668. 

4€u  Gontfnaaiioe  of  ouatody.  If,  after  a 
negligent  eeoape,  the  prisoner  is  retaken,  or 
Tolontarily  retonia,  and  is  aotnally  in  custody 
when  suit  is  commenced  against  the  sherifi^ 
this  is  a  defence;  and  it  is  not  necessary  for 
the  sheriff  to  show  that  there  was  §n  nninter- 
rnpted  continnance  of  the  custody  meanwhile. 
A  sabeeqiient  escape  does  not  reviye  the  right 
of  letion  for  a  former  one,  which  had  been 
poiged  by  reo^ytore  or  return.  So  held^  on  a 
review  of  oonffioting  authorities.  Supreme 
Ct^  1827,  Middle  District  Bank  e.  Deyo,  6 
Ow.,  782. 

47.  WiMit  fts  oomnMBoenMiit  of  aotkm. 
Id  the  case  of  the  absence  of  the  coroner,  the 
delivery  of  the  writ  to  his  wife  at  his  house, 
for  the  purpose  of  being  executed,  is  to  be 
deemed  the  actual  commencement  of  the  suit. 
[3  Johas.  Oas^  145;  1  Oai.,  69;  8  Id.,  188; 
2  Johns.,  842;  8  Id.,  42.]  JSkipreme  CU,  1819, 
BroQson  e.  Earl,  17  JohM,^  68. 

48.  An  action  for  escape  is  not  commenced 
by  goring  a  writ  to  a  meeseDger,  with  direc- 
tions to  go  and  see  tiie  prisoner  off  the  limits, 
ud  then  to  deliver  it.  It  must  be  actually 
deliverad  to  the  coroner,  or  left  at  his  office, 
cr  be  issued  and  sent  to  him  with  the  absolute 


intent  to  commence  the  suit;  and  the  fact 
that  the  prisoner  was  off  the  limits  at  the 
time  of  such  delivery  must  be  affirmatively 
shown.  Supreme  Ot»,  1821,  Visscher  e.  Ganse- 
voort,  18  Johm.,  496 ;  1826,  Ross  o.  Luther,  4 
<7<m.,  168;  8.  P.,  1882,  Van  Hoesen  v.  Holiey, 
9  Wend.,  209. 

49.  Under  2  Rev.  Stat.,  847,  §  1,— which 
provides  that  actions  may  be  commenced  by 
the  issuing  and  service  of  a  capias, — actual 
service  of  the  capias  is  necessary  to  the  com- 
mencement of  the  suit;  and  if  the  debtor, 
thou^  off  the  limits  when  the  writ  is  iesuedy 
returns  before  it  is  actually  served,  the  sheriff 
is  not  liable.  Supreme  Ot.y  1849^  Oarruth  e. 
Ohurvh,  6  Barb.,  604. 

5a  Id  an  action  against  the  sheriff  for  an 
escape^  the  voluntary  return  of  the  prisoner 
before  the  actual  service  of  the  summoBs, 
though  after  its  delivery  to  the  coroner  for 
service,  is  a  good  defence,  for  actual  service 
is  the  commencement  of  the  action.  JV!  F.  Su- 
perior Ct,y  1866,  Wiggin  v.  Order,  6  Duer,  118. 

51.  New  ecncnkloQa  may  issue  after  an  es- 
cape.   2  B€9,  Stat.,  864,  §  8. 

52.  If  the  sheriff  suffer  a  voluntary  escape, 
the  plaintiff  may  issue  a  new  execntion,  and 
retake  the  defendant.  [1  Salk.,  272.]  Wee> 
son  «.  Chamberlain,  8  K  T,  (8  OomU,\  881. 


53.  Conviot 
his  term  has  expired 


may  be  retaken,  thoogki 
Reo,  Stat.,  686,  §  20. 


54.  Reoajytkm  beyond  the  State.     The 

faet  that  the  prisoner  was  recaptured  in  an- 
other State,  by  a  sheriff  of  this  State,  after  a 
negligent  escape  from  his  custody  here,  is  not 
a  ground  for  granting  the  prisoner's  applica- 
tion for  a  discharge  from  custody.  K  T. 
Superior  Ot.,  Chambere,  1868,  Lockwood  v, 
Merqereau,  6  AliboW  Pr.;  206. 

55.  Plaintiff 'a  elaotloiL  By  bringing  suit 
against  the  sheriff  for  the  escape,  the  plain- 
tiff's election  to  consider  the  defendant  out 
of  custody  is  determined,  and  his  subsequent 
act  in  opposing  detodant's  discharge,  doee 
not  bar  the  suit  Supreme  Ot.,  1816,  McETroy 
e.  Mancius,  18  Jehne.^  121. 

56i  After  an  escape  by  a  prisoner  in  custody 
on  a  Ml.  sa.,  the  plaintiff  may  sue  the  sheriff 
for  the  escape,  and  at  the  same  time  take  out 
exeeution  against  the  property  of  the  defend- 
ant ;  for  the  remedies  are  not  inconsistent  with 
each  other.  Supreme  Ot,^  1811,  Jackson  e. 
Bartlett,  8  Jehne.,  861. 
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57.  If^  after  a  volnntary  escape,  the  plain- 
tiff commenoes  suit  against  the  sherifl^  this 
determines  his  election ;  and  though  the  pris- 
oner be  subsequently  retaken  by  the  sheriff^ 
he  is  not  to  be  deemed  in  ouBtody  under  the 
plaintiff's  process;  and,  therefore,  if  he  again 
escapes,  the  plaintiff  cannot  bring  a  second 
action  therefor.  Siu^mu  Ot,^  1828,  LitUe- 
field  «.  Brown,  1  Wend,^  898;  1881,  Brown 
«.  LitUefield,  7  /i.,  464;  affirmed,  Ct.of  Br- 
ror»,  1888, 11  /<f.,  467. 

56.  "Waiver.  After  an  escape  and  return 
into  custody,  the  sheriff  assigned  the  prisoner 
to  his  successor,  and,  while  in  the  custody  of 
the  latter,  the  prisoner  applied  for  his  dis- 
charge under  the  act  for  the  relief  of  debtors, 
Ac.;  and  the  plaintiff,  not  knowing  of  the  es- 
cape, opposed  and  defeated  the  application. 
MM^  no  waiyer  of  his  remedy  against  the 
former  sheriff  for  the  escape.  Suprmne  Ot.^ 
1811,  Dash  V.  Van  Eleeck,  7  Johm,,  477. 
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Return  or  reoaptloiL    Officer  sued  for 
thai  bej 


59. 

esc^M  may  set  up  thai  before  suit  the  prisoner 
returned,  or  was  recaptured,  and  that  the  escape 
was  without  defendant's  consent  2  Btw,  Bm., 
487,164.  ^ 

60.  Pxivflege.  Though  an  officer  is  not 
bound  to  take  notice  of  privilege,  if  he  suffers 
the  privileged  person  to  escape,  the  privilege 
is  a  good  defence.  Supreme  Ot.^  1814,  Ray  e. 
Hogeboom,  11  JckM,^  488. 

61.  A  sheriff  cannot  take  notice  of  the  priv* 
U^ge  of  an  attorney,  in  custody  on  process 
from  the  Supreme  Oonrt,  nor  discharge  him 
fit>m  arrest,  even  though  he  produces  a  writ 
of  privilege ;  and  if  he  does  discharge  him,  he 
is  liable  as  for  an  escape,  for  the  amount  of 
the  debt,  interest,  ke.  Supreme  (7t,  1820, 
Secor  «.  Bell,  18  John».y  62. 

62.  H»wmption.  The  fact  that  the  defend- 
ant was  exempt  from  imprisonment  under  the 
act  abolishing  imprisonment  for  debt,  is  a  de- 
fence to  the  sheriff  in  an  action  for  his  es- 
cape. Supreme  Ot,^  1884^  Phelps  e.  Barton, 
18  Wend.^  68.  Compare  McDuffie  «.  Beddoe, 
7  Hill,  678. 

6a  Snbaeqaenta—entofplalntfff.  Though 
a  previous  assent  of  the  plaintiff  wiU  excuse  an 
escape,  if  the  debtor  escape  without  his  assent, 
a  subsequent  assent  to  his  remaining  off  the 
limits,  will  not  discharge  the  sherifil  The 
right  of  action  having  accrued,  nothing  bat  a 


release  or  an  agreement  on  consideration  can 
defeat  the  action.  [1  Salk^  271.]  Supreme 
Oty  1819,  Sweet  v.  Pahner,  16  Johns.,  181 ; 
1827,  Powers  e.  Wilson,  7  Cow.,  274. 

64.  Stipulation  not  to  sue.  If,  after  an 
escape,  the  plaintiff  agrees  with  the  sheriff  not 
to  sue  him  until  after  notice,  he  is  bound  by 
it.  Supreme  Ot,  1827,  Powers  «.  Wilson,  7 
Caw.,  274. 

65.  Judgment  asalnst  anotfaer  aheiift 
The  fact  that  another  judgment  for  the  same 
escape  has  been  had  against  his  successor,  and 
paid,  is  no  defence  to  an  action  against  a  sher- 
iff upon  a  judgment  for  the  escape.  It  merely 
shows  that  he  may  have  had  a  defence  to  the 
first  action,  and  omitted  to  set  it  up.  Supreme 
Ot,  1846,  Mathews  e.  Lawrence,  1  Ben.,  212. 

66.  Irregnlaxity  In  IbnDor  snit  The  fact 
that  the  form  of  declaring  in  the  original  suit 
entitied  the  debtor  to  his  discharge,  does  not 
avail  the  sheriff.  The  debtor  alone  can  take 
advantage  of  the  slip.  Supreme  Ct^  1840, 
FairchUd  e.  Oase,  24  Wend.,  881. 

67.  Brror  In  judgmont  It  is  no  defence 
to  an  action  for  escape,  that  the  Judgment  on 
which  the  execution  was  issued,  was  erro- 
neous. Ot.  qfAppealt,  1860,  Wesson  e.  Oham- 
berlaln,  8  If.  Y.  (8  Omw^.),  881. 

68.  A  forged  satiafiiotlon-pieoe^  received 
and  filed  by  the  clerk  as  genuine,  but  not  en- 
tered on  the  roll,  and  an  entry  of  satisfaction 
in  the  docket-book  of  Judgments,  is  no  justifi- 
cation to  the  sheriff  in  an  action  for  a  subse- 
quent escape  of  the  defendant.  Supreme  CL, 
1881,  Lownds  e.  Remsen,  7  Wemd.,  86. 

69.  EnroneooB  prooees.  An  execution 
tested  out  of  term  is  voidable  merely,  and  the 
irregularity  does  not  justify  an  escape.  ^- 
preme  Ot.,  1828,  Jones  e.  Cook,  1  <k».,  809. 

So  of  an  execution  tested  in  the  name  of  one 
who  was  not  chief-Jnstioe.  1826,  Ross  e.  Lu- 
ther, 4  Id.,  168. 

So  of  a  CO.  so.  issued  without  a  previous  JL 
fa.  1816,  Hinman  e.  Brees,  18  Johm.,  629; 
S.  P.,  Scott  e.  I^aw,  Id.,  878. 

So  of  a  eok  ta.  which  varied  fcom  the  Judg- 
ment by  the  insertion  of  a  cent  too  much. 
1809,  BisseU  v.  Zip,  6  Id.,  89. 

So  of  a  Mb  sflk  issued  more  than  two  years 
after  judgment.  1828,  Ontario  Bank  «.  Hal- 
lett,  8  Cow.,  192. 

So  of  a  warrant  under  the  non-imprisonra«it 
act,  issued  in  the  first  Judicial  district,  and  re- 
turnable before  any  of  the  justices,  instead  of 
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Wore  the  one  who  israed  it.  185P,  Latham 
p.  Westervelt,  16  Barb,^421. 

70l  The  sheriff  is  never  allowed  to  allege 
error,  either  in  the  Judgment  or  process,  as  an 
exoQse  for  an  escape;  and  if  he  arrests  the 
parfy,  he  is  honnd  to  keep  him  antil  he  is  dis- 
chsfged  hy  due  oourse  of  law.  [S  Oai.,  24)7 ; 
2  Salk.,  674.]  Supreme  Ot.,  1818,  Cable  «. 
Cooper,  16  Johm,^  152. 

71.  'A  sheriff  cannot  protect  himself  in  an 
action  for  An  eeoapie  by  showing  error  in  the 
jndgment,  or  irregularity  in  the  execntion. 
[5  Johns.,  89;  18  Id.,  878;  15  Id.,  162;  1 
Cow.,  809;  8  Id.,  192.]  i^.  T.  C<m.  PI,  8p. 
71,  1855,  Ginochi    «.  Orser,  t  AhloM  Fr., 

m. 

V2.  Bat  if  the  exeention  be  wid^  the  sheriff 
is  not  liable  lor  an  escape.  [8  Maap.,  79;  1 
Bill,  118;  7  Jl,  85.]    Jb, 

TdL  So,  also,  where  it  is  shown  that  defend- 
SDt  was  not  UaUe  to  arrast    Jh. 

74.  Vtttm  €4  m^fMsmtioKi  An  exeention 
iflsoed  to  the  sherii^  after  xeoitiiig  the  jndg- 
meot|  as  prescribed  by  section  889  of  the  Ck>de 
of  Psoeednre,  oonclnded  as  follows :  "  Ton  are 
tboeibre  re<|iiir8d  to  arrest  the  said  L.,  and 
commit  him  to  the  Jail  of  said  county  of  M., 
tin  he  shall  pay  the  said  judgment  aooording 
to  law;" — omit^ng  the  words  ^^cm*  be  dis- 
•hsiffsd,*'  after  the  word  judgment. 

HM^  in  an  action  against  the  sheriff  for  an 
eso^)e,  that  the  oiBission  was  immaterial.  It 
did  not  Jeeeen  the  power  ^  the  sheriff  to  slt- 
rot  and  commit  tbe  def)tor,  nor  did  it  throw 
any  obstacles  in  the  way  of  the  debtor's  dis- 
ehsive,  provided  any  event  sbort  of  payment 
ahoeld  occur,  entildiiQg  him  to  his  discharge. 
The  proceas  as  drfimt^  wiw  substantially  as 
nqaired  by  $  289  of  the  Oode;  a  literal  oew- 
plianee  ia  not  neeesaary.  The  part  omitted  was 
wholly  immaterial  for  any  purpoae.  Whether 
it  was  inserted  or  omittod,  the  sheriff  would 
be  bound  to  let  the  debtor  depart,  on  bis  pre- 
lenting  a  discharge  according  to  law.  Ct. 
df  AppMlSj  1858,  Hutchinson  «.  Brand,  9 
If.  Y.  (5  8eld.),  208 ;  affirming  S.  0.,  6  Mow. 
iV.,75. 

75.  Previous  diaoharge.  Unless  the  pro- 
oeaa  upon  which  the  arrest  was  made  is  void, 
the  sheriff  ia  bound  to  detain  the  prisoner,  and 
18  tiable  for  his  escape.  [1  Yes.  Sen.,  195 ;  1 
Oow.,  644;  8  Id.,  192.]  This  rule  applied 
vhere  defendant  had  been  before  arrested  for 
the  same  cause,  and  discharged  by  the  plain- 
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tiff's  solicitor.    Supreme  OLy  1882,  Ames  e. 
Webbers,  8  Wend.,  545. 

76.  Stay  of  prooeedinga.  After  defendant 
is  arrested,  a  stay  of  further  proceedings  on 
the  execution  does  not  digoharge  him;  and 
after  auch  stay,  the  sheriff  is  still  liable  for  a 
previous  escape.  Supreme  Ot.,  1889,  Sberrill 
e.  Oampbell,  81  WeTid.,  287. 

77.  Habeas  ooq^nia  ad  testifiGandam.  It 
is  not  an  escape  fur  a  siieriff  to  bring  up,  on  a 
habeas  corpus  ad  testifloandnin,  a  pri^ner  in 
his  custody  on  execution  in  a  civil  suit,  to 
testify.  [8  £sp.  Oas.,  288;  8  Burr.,  1440;  4 
East,  587.]  Supreme  (H.,  1810,  KoMe  v. 
Smith,  5  Johm,^  857 ;  1820,  Hassam  0.  Griffin, 
18  Id.,  48;  1825,  Wattles  «.  Marsh,  5  (km.,  176. 

78b  The  habeas  corpus  ad  testificandum 
relieves  the  prisoner  temporarily  from  his  du- 
ress ;  aid  meanwhile  tiie  sheriff  is  not  bound 
to  keep  him  always  in  his  aight,  or  with  the 
sa.me  strictness  as  before ;  and  i#  the  prisoner, 
of  his  own  head,  should  go  about  for  a  short 
time,  on  his  own  bnsiaesa,  out  of  the  view  of 
the  sheriff,  it  is  not  an  escape.  Supreme  (7t., 
1820,  Hassam  e.  Griffin,  18  Johm,,  4i8. 

79.  The  omission  from  the  writ,  of  the 
words  ^'to  testify,"  or  ^'at  bis  office,''  aa  the 
place  of  producing  the  prisoner,  is  not  mate- 
rial, where  the  writ,  without  them,  shows  the 
ol:||eot  and  the  officer  belbre  whom  the  pris- 
oner ia  to  be  birougiift.  Supreme  OL,  1626, 
Wattles  e.  Marsh,  5  6ba0.,  176. 

80.  The  sheriff  ia  not  bound  to  inquire  into 
the  regularity  of  A«  iasoe  of  the  writ,  if 
there  is  no  defect  of  joriadiction  in  the  officer 
who  issued  it,  it  is  a  justification.  R. ;  S.  P., 
Martin  «.  Wood,  7  Knui,  188. 

U.  An  alNwHttnai  of  the  habeas  corpus,  by 
the  deputy,  without  the  knowledge  of  the 
sheriff,  imd  snbaequent  to  its  execntion,  will 
not  deprive  him  of  his  justification  under  it, 
if  it  was  originally  sufficient.  Supreme  OL, 
1825,  Wattles  e.  Varah,  5  (7ma.,  176. 

88.  Habeas  oovpna  to  appearand  •acoii- 
srato  l^pdL  The  sheriff  ^s  taking  his  prisoner 
before  a  justice,  in  obedience  to  a  habeas 
corpus,  to  i^pear  in  exoneration  of  his  bail, 
in  an  action  there,  is  not  an  escape.  Supreme 
Cty  1881,  Martin  e.  Wood,  7  Wend.,  182. 

83.  Disohaise  Irom  imprisonment  A 
prisoner  in  custody  on  an  attachment  to  an- 
swer to  interrogatories  as  to  contempt  in  not 
paying  costs  in  the  Supreme  Court,  obtained 
from  the  Common  Pleas  a  diaoharge,  pursnaat 
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to  the  aot  for  the  relief  of  debtors  with  respect 
to  the  imprisonment  of  their  persons.  Eeld^ 
that  the  discharge  was  void,  because  the  pris- 
oner was  not  yet  oonvioted;  and  that  the 
sheriff,  who  discharged  him  accordingly,  was 
liable  for  the  costs.  Supreme  Ot^  1809,  Jack- 
son «.  Smitli,  6  Johiu,^  116. 

84.  A  discharge  ander  the  statute  for  the 
relief  of  debtors,  which  shows  that  the  court 
granting  it  had  jurisdiction,  justifies  the  sherifE^ 
without  reference  to  the  regularity  of  the  pro- 
ceedings. Supreme  Ot.^  1811,  OantiUon  o. 
Graves,  SJohta.^  472. 

85.  A  void  discharge  of  the  prisoner  from 
arrest,  upon  habeas  corpus,  by  an  officer  hav- 
ing no  jorisdiction,  is  no  defence  to  the  sheriff. 
SuprefM  Oty  1818,  Cable  o.  Cooper,  16  Johne.^ 
162. 

86.  But  if  the  officer  has  jurisdiction,  the 
discharge,  though  erroneous,  is  a  justifica- 
tion. Supreme  Ot.^  1848,  Wiles  «.  Brown,  8 
Barb,,  87. 

87.  A  discharge  granted  under  the  aot  rela- 
tive to  voluntary  assignments  by  a  debtor  im- 
prisoned, A».,  is  a  defence  to  the  sheriff^ 
though  it  may  have  been  obtained  on  short 
notice ;  for  non  eomtat  but  that  regular  notice 
was  duly  waived.  Supreme  Ct.,  1888,  Hart «. 
Dubois,  20  Wend.,  286. 

88.  A  void  order  to  discharge  a  prisoner  is 
no  justification.  This  principle  applied  where 
the  prisoner  was  insane,  and  the  order  to  dis- 
charge him  omitted  to  direct  that  he  be  sent 
to  the  asylum.  Ot.  qf  Appeals,  1860,  Bush  o. 
Petdbone,  4  If.  Y.  (4  Comet),  800 ;  affirming 
aO.,6-Rw&.,278. 

89.  Amrignmant  of  bond.  An  assignment 
by  the  sheriff  to  the  plaintiff;  of  a  bond  which 
the  sheriff  had  no  right  to  take,  and  not  shown 
to  have  been  accepted  in  satis&ction, — Meld, 
no  bar  to  suit.  Skinner  «.  Fleet,  14  Johns., 
268. 

90.  Mitlgatton  of  damages.  In  an  action 
for  an  escape  on  mesne  process,  the  sheriff 
may  show,  in  mitigation,  that  the  plaintiff^ 
having  real  and  competent  security  from  the 
defendant  for  his  debt,  relinquished  it  after 
knowledge  of  the  escape.  Supreme  Ct^  1810, 
Russell  «.  Turner,  1  Johns,,  189. 

91.  The  plaintiff  can  recover  only  the  dam- 
ages he  has  sustained  from  the  escape,  and 
the  jury  must  find  them  with  reference  to  all 
the  circumstances.  [1  Johns.,  228;  2  Id., 
464.]    Jb. 


IV.  Rescues  and  Cbdokal  Escapes. 

92.  Rescue.  A.,  being  bail  for  B.,  caused 
him  to  be  arrested  in  another  State  by  W.,  his 
agent ;  and  while  they  were  on  thdr  return 
in  a  vessel,  the  captain  put  them  both  ashore 
together.  Held,  that  an  action  against  the 
captain  for  rescuing  B.  would  not  lie.  N.  T. 
Superior  Ot,  1828,  Dow  «.  Nortbam,  1  Fall, 
828. 

93.  Bescuing  forcibly  a  prisoner  held  on  crim- 
inal charge,  punishable.  2  Eee.  Stai.,  684,  {  14. 
as  amended,  LatM  <^  1887,  521,  eh.  467,  %  2. 

94.  Aiding,  or  attempting  to  &cilitate,  the 
escape  of  any  prisoner,  punishable.     2  Set.  SUU., 

684,  SS  18-17,  as  amended,  Laws  qf  1887,  621, 
ch.  457. 

95.  Lying  in  wait  near  a  jail,  by  agreement 
with  a  prisoner,  and  conveying  him  away,  is 
not  an  aiding  a  person  in  jidl  escaping,  within 
the  meaning  of  Laws,  Sees.  24,  cb.  68»  though 
it  is  a  misdemeanor  at  common  law.  Supreme 
Ct,,  1812,  People  e.  Tompkins,  9  Johns.,  70. 

96.  Inanffioient  oommitmant  Aiding  to 
escape  from  jail,  a  prisoner  committed  on  sua- 
picion  of  having  been  accessary  to  theH>reaik- 
ing  the  house  of  S.,  with  intent  to  commit 
felony,  is  not  indictable  under  the  statute, 
which  makes  it  an  offence  to  aid  the  escape 
of  a  person  detained  for  any  felony,  because 
the  prisoner  was  not  committed  on  any  dis- 
tinct and  certain  charge  of  /ehn/y.  Supreme 
Ct,  1818,  People  e.  Washburn,  10  Johns,,  160. 

97.  Breaking  Jail  or  prison,  or  violently  at- 
tempting to  eso^w,  punishable.     2  Bm,  SUL, 

685,  H  21-24. 

9&  A  breach  of  prison  by  a  person  in  jsil, 
on  a  charge  of  felony,  is  itself  a  felony  above 
the  degree  of  petit  larceny,  and  punishable  by 
imprisonment  in  the  state-prison  far  a  period 
not  exceeding  fourteen  years.  Supreme  Ot^ 
1808,  People  e..Duell,  8  Johns.,  442. 

99.  A  prisoner  who  attempts  to  escape  by 
breaking  the  prison,  in  consequence  of  which 
a  fellow-prisoner,  confined  for  felony,  escspe^, 
is  guilty  of  the  mischief  of  aiding  the  fellow- 
prisoner  to  escape,  and  is  punishable  under  the 
statute.  Supreme  Ct,  1816,  People  «.  Bom, 
12  Johns,,  889. 

100.  The  punishment  of  such  prisoner  limited 
to  that  which  might  be  imposed  on  amvicUon  for 
his  own  escape.     2  Beo,  Stal,,  684, 1 16. 

101.  OiBoar  wilfully  permitting  escape,  or 
demanding  or  receiving  oonsideralion  for  ooo- 
niving  at  escape,  punishable.  2  JSee.  StoL^  4M, 
I  65;  /i,  684, 1 18. 


E80HEAT. 


579 


Un  of  Dcfiior't  Qradttoni 


PzoofofSfftetofHein. 


As  to  the  rales  of  Bvidenoe  applioable,  see 
Etidbnob. 

As  to  the  Mbamsn  of  damagea^  see  Dam- 
Aexs,  269-279. 

As  to  PluwfHng  in  actions  for  escape,  see 

PUADINO. 

As  to  the  powers  and  duties  of  the  Sheriff 
in  the  ezeontion  of  process,  see  ExxounoN ; 
andSHBBiFF. 


B8GHBAT. 

L  Puroliaae.  A  porohase  by  an  alien  is 
not  regarded  as  an  offence  which  necessarily 
ereates  a  forfeitore,  bat  the  government  may, 
on  principles  of  policy,  interfere  and  deprive 
him  of  his  title.  In  the  mean  time,  the  estate 
is  deemed  to  be  vested  in  him  for  every  pnr- 
pofie,  nndl  office  fonnd,  or  until  his  death, 
in  which  case,  as  lie  can  have  no  heirs,  and 
the  title  cannot  descend,  it  immediately  re- 
verts to  the  People,  without  office  found. 
(X  (^Brror%^  1803,  Johnson  «.  Hart,  8  JoKm, 
Ou.,  822 ;  8.  P.,  1800,  Jackson  «.  Beach,  1  Id,^ 
899;  and  see  People  «.  Oonklin,  2  RiXL,  67. 

2.  Descent.  It  is  otherwise  in  respect  to 
title  by  descent;  for  the  law  never  casts  the 
freehold  npon  an  alien  heir  who  cannot  keep 
it,  bat  it  vests  immediately  in  the  People  by 
escheat  Chanoery^  1822,  Mooers  v.  White,  6 
/•Aw.  OK^  860 ;  and  see  Jackson  «.  Lunn,  8 
/•^  Ca»,^  109. 

a  The  lands  do  not  escheat,  if  there  be  a 
remoter  heir  who  is  capable  of  taking  by  de- 
loeat.  Supreme  Ot,^  1810,  Jackson  «.  Jack- 
son, 'Uohm^  214;   8.  P.,  Jackson  «.  Lyon,  9 

ObiP.,664. 

a 

4.  When  title  fidla  from  defect  of  heirs, 

land  escheaU  to  the  People.    1  Ra.  Sua.,  718, 
1 1 ;  same  providon,  OmtL  qf  1846,  art.  1, 1 11. 

5.  All  escheated  lands  to  be  held  subject  to 
trusts,  incumbraooes,  fto.,  and  Supreme  Court  may 
direct  a  conveyance.    1  Rw.  Sua.,  718.  §  2. 

6.  I4an  of  deirlaor*a  oroditora.  The  es- 
cheat of  lands,  by  means  of  the  alienage  of  the 
devisee,  will  not,  of  itself,  defeat  the  lien  of 
the  devisor's  creditors ;  but  the  lien  will  fol- 
low the  proceeds,  and,  in  equity,  will  attach 
upon  them  when  in  the  possession  of  the 
eoart  Thus,  where  land  devised  to  an  alien, 
after  the  death  of  the  devisor,  was  taken  for 
public  use,  and  the  damages  were  assessed  and 
paid  into  court, — Held^  that  the  creditors  of 


the  devisor  might  follow  the  proceeds  in 
court,  whose  jurisdiction  over  the  application 
of  the  money  was  not  affected  by  the  title  ac- 
cruing to  the  People  of  the  State  by  escheat 
Chancery^  1822,  Mooers  v.  White,  Q  Johns,  Oh.., 
860. 

7.  Ttuflt  That  where  an  alien,  for  the  pur- 
pose of  evading  the  law,  purchases  land  in  the 
name  of  a  trustee,  upon  an  express  trust  to  be 
permitted  to  receive  the  rents  and  profits,  tlie 
trust  inures  to  the  State  by  escheat.  [8 
Leigh,  614.]  Leggett  v,  Dubois,  6  Paige^ 
114. 

a  Oatatanding  life-estate.  Lands  escheat 
in  two  cases.  First,  where  the  tenant  in  fee 
dies  seized,  leaving  no  heir  capable  of  inherit- 
ing, and  making  no  valid  disposition  of  it  by 
will ;  and  second,  wjiere  lands  are  purchased 
by  an  alien  who  cannot  hold  as  against  the 
State.  In  both  these  cases,  the  property  imme- 
diately reverts  to,  and  revests  in,  the  People. 
If  there  be  an  outstanding  iife-estate,  the  Peo- 
ple are  not  entitled  to  possession  till  it  has  ter- 
minated, but  this  cannot  affect  their  title  to 
the  fee.  Supreme  Gty  1841,  People  v,  Oonk- 
lin, 2  Mill,  67. 

9.  Equity  of  redemption.  Where  an  alien, 
on  purchasing  land,  simultaneously  executes  a 
mortgage  for  purchase-money,  he  has  only  an 
instantaneous  seizin  qiioad  the  mortgage,  and 
the  escheat  is  restricted  to  the  equity  of  re- 
demption. A,  V.  Chan.  Ot.,  1848,  Farmers' 
Loan  &  Trust  Oo.  «.  People,  1  San^f.  Oh., 
189. 

10.  Decree.  Where  rents  for  a  term  were 
undisposed  of  by  the  will,  and  there  was  no 
heir,  the  court,  on  a  bill  by  the  executors  for 
the  direction  of  the  court,  decreed  them  to 
have  escheated,  and  ordered  them  to  be  paid 
as  the  attorney-general  should  direct.  A.  F. 
(Than.  Ct.,  1889,  Wright  v.  Trustees  of  Meth- 
odist Episc  Oh.,  Sbjgf^.,  202. 

11.  Defence.  On  a  traverse  of  office  found 
in  behalf  of  the  People,  the  traverser  is  con- 
sidered as  a  defendant,  and  it  is  sufficient  if 
he  impeach  the  title  set  up  by  the  State,  with- 
out proving  title  in  himself.  Supreme  Cft,, 
1808,  People  «.  Outting,  f^  Johns.,  1. 

12.  Proof  of  defect  of  hAizv.  In  ejectment 
for  escheated  lands  propter  drfectum  sanffui- 
nis,  the  jury  must  be  satisfied  beyond  a  rea- 
sonable doubt  that  the  decedent  died  without 
heirs.  Supreme  Ot..  1820,  Jackson  «.  Eta,  6 
Cow.,  814. 
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13.  DeviMBB,  fto.|  to  eocledMtical  peraonn,  are 
in  trust  for  the  religious  oorporation,  if  any,  or 
else  escheat    Xoim  qf  1865,  888,  ch.  260,  |  2. 

14.  ReleasM.  The  aots  of  1888  and  1884,*^ 
oonoemiog  eeoheata,  ought  to  be  liberally  con- 
strued. Thus,  one  who  purchases  lands  at 
sheriif 's  sale,  under  judgment  and  execution, 
and  receives  the  sheriff's  certificate,  and  dies 
while  the  time  for  redemption  is  running,  dies 
seized  of  the  premises  within  the  meaning  of 
these  acts ;  and  the  commissioners  of  the  land- 
office  have  power  to  release  the  lands  thus 
situated,  oi  af  AppeaU^  1860,  Englishbe  o. 
Helmuth,  8^.  F.  (8  C<m»t)^  294;  reversing 
8.  0.,  7  K.  r.  Leg,  CHu.,  186. 

15.  It  MMiii,  that  those  acts  were  designed 
to  embrace  every  intereet  which  the  Btate  can 
acquire  in  lands  by  escheat.    Jb» 

16.  Notioe  of  application  to  Legislature  for 
release  of  escheated  land.  1  R».  StaLf  6  ed.,  156, 
12. 

17.  HaooToiy  of  escheated  lands  regulftted. 
1  JZ».&a<.,  5  ed.,  685-688. 

18.  Co«ta.  Successful  defendant  entitled  to 
costs.     1  iSav.  filM.,  181, 1 12. 

19.  Gnmt  of  zi^t  to  proaaoute.  Where 
land  escheats  to  the  State,  throngh  defect  of 
heirs  of  the  person  dying  seized,  the  State 
may,  without  actual  entry  or  inquisition,  grant 
the  right  to  recover  the  same,  even  though  it 
be  held  adversely  by  one  claiming  title  there- 
to ;  and  such  a  grant  will  pass  the  title  of  the 
State  to  the  grantee,  and  its  right  to  institute 
and  prosecute  a  suit  for  the  recovery  of  the 
land.  Supreme  Ot^  1867,  McOaughal  v.  Ryan, 
27Air&.,  876. 

Aa  to  the  Conatitatloiialitj  of  the  acts  of 
1888  and  1884,  see  OoNsrrnrnoHAL  Law,  289. 

As  to  when  there  is  a  Tedhm  of  heira,  see 
DisaiHT;  andAuBN. 
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•Seerapeaofih6a<stofl888.    Lawii/I94£,91, 
k  16, 1 14. 


ESTOPPBZi. 


I. 
II. 


IIL 


IV. 


Gkmsbal  pbinoipueb. 
Tbohnioal  bbtoppbl. 

1.  In  general, 

2.  JEttoppel  hy  record. 
8.  By  deed. 

EfFBOT  OW  0OVBNABT8,  TO 

SBTOPPBL. 
EqUITABLB  B8T0PPBL. 


TABS  TITLB  BT 


L  Gknkkal  Pbdtgiplbb. 

1.  ReolpirooaL  One  who  is  not  bound  by, 
cannot  ti^p  advantage  o^  an  witQUppl  [Go. 
Lit,  852, 1^.]  Tbuf^  whe|^  two  are  aned  for  a 
tort,  a  deipnrr^r  to  the  plea  of  one  of  them 
does  not  es^op  pl^n^ff  from  inlying  to  the 
plea  of  the  other.  Supreme  Ot^  1807,  Lan- 
sing V,  Montgomery,  2  Jehns^  888. 

2.  That,  in  general,  estoppels  ia,paM|  as  well 
as  those  which  are  teobnieal  esU^pelai  mnat 
be  reciprocal.  Welland  Canal  Ck>.  e.  Hatha- 
way, 8  Wend,,  i80. 

a  Haabamd.  That  an  estoppel  may  oper- 
ate iigainst  a  husband  in  lavor  of  hia  wife. 
Denniaon  «.  Ely,  1  Barb,,  610. 

4.  Wife.  In  a  deed  by  hnsband  and  wife, 
the  wife  not  being  estopped,  the  hnsband  and 
his  60na-,/&2e  grantees  are  not  H.  T.  Superior 
CU,  1864,  Dempsey  «.  Tylee,  8  Duer,  78. 

5.  Although  a  married  woman  ia  not,  in 
general,  estopped  by  anj  tbing  a49cming  during 
coverture,  yet  when  she  asks  tbe  aid  of  chan- 
cery on  the  ground  of  the  eziatenoe  of  partion- 
lar  facta,  and  obtains  the  relief  sought,  abe  ia 
precluded  from  denying  them,  when  diaoover- 
ed,  especially  where  she  produces  the  instru- 
ments which  establish  them,  as  a  link  of  her 
titie.  iS^efiM  (^.,  188m  Bradata^t  e.  Clarke, 
12  Wend,,  602. 

6.  CHzBiigarB  cannot  avul  thamaolvea  of  es- 
toppels, except  those  by  record.  [Com.  1%., 
80 ;  Gilb.,  Uses  A  T.,  100.]  Supreme  Ot.,  1802, 
Jackson  v,  Brinckerhof^  8  Johns,  Oae^  101. 

7.  Where  a  party  takes  a  deed  from  another, 
expressed  to  be  subject  to  a  right  of  dower  in 
a  tiiird  person,  he  is  not  thereby  estopped  (rom 
denying  such  right  of  dower.  A  stranger, 
who  is  not  bound,  cannot  take  advantage  of 
an  estoppel.  [2  Co.  litt,  476.]  Supreme  CL, 
1888,  Jewell  v,  Harrington,  19  Wend,,  471. 

a  Where  the  heir  apparent  against  whom 
there  is  a  judgment,  conveys  by  deed  all  hi* 
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hrterwt  in  bis  anoeetor's  estate,  and  after  the 
deseent  of  the  property,  it  is  sold  on  the  jndg- 
thent,  the  heir^s  oonvejanoe  does  not  estop  the 
poTcliaser  at  the  sale.  An  estoppel  does  not 
Knd  strangers.  [Oo.  litt,  862,  a.]  Supreme 
Ct,y  1880,  Jackson  o.  Bradford,  4  Wend.^  619. 

9.  P3tl<iy,  A  claim  or  title  to  land  which 
ecmld  not  be  set  np  by  a  person  while  in  pos- 
session, cannot  be  set  np  by  another  person 
who  comes  into  possession  nnder  him.  Sw- 
preine  OVL,  1809^  Jackson  v.  Harder,  4  Johne,^ 
SOf;  &  P.,  Jackson  «.  Bnsh,  10  Id.,  228; 
Jiofann  t.  Hinman,  Id.,  292;  Moseley  «. 
XoMley,  15  K  Y.  (1  Smith),  884. 

lOi  If  the  grantor  in  a  deed  is  estopped,  his 
«taiini6tr»tor,  witH  the  wfll  annexed,  is  also 
estopped.  [7  Johns.,  161.]  Suptetne  Ct,  Sp. 
r.,  164T,  Dennison  «.  Ely,  1  Barb.,  610. 

11.  Tlie  assignee  of  a  frandnlent  vendor  is 
€stopt>6d,  eqaaUy  with  the  vendor,  from  set- 
Hug  up  the  frand  in  an  action  for  the  property. 
Supreme  Ot.,  184$,  Leach  «.  Eelsey,  7  Barb., 
486;  a  P.,  Brownell  «.  Onrtis,  10  Paige,  210. 
But  compare  Lam  (/1858,  506,  ch.  814,  §  1. 

la.  That  estoppels  do  not,  as  a  matter  of 
eoQne,  extend  to  all  who  are  in  any  manner 
{ft  privity  with  the  principal  party.  Oampbell 
«.  Hid],  16  K  T.  (2  Smith),  575. 

13.  Ratid.  A  party  cannot  hold  another 
ertepped  by  an  act  which  was  a  joint  fraud 
committed  by  both.  Thns  where,  after  peti- 
tioning for  the  discharge  of  his  debtor  in  in- 
sohreney,  tii«  creditor  gave  the  debtor  a  re- 
lease, bat  soffeiied  him  to  go  on  and  present 
his  affidavit  and  petition, — Htild,  that  the  affi- 
davit did  not  estop  the  debtor  from  setting  np 
the  release.  K  Y,  Chm.  PI,  1851,  Maybee  «. 
Sniffon,  10  K  Y.  Leg.  Obt,,  18;  8.  0.,  2  E,  D. 

14;  QflSolal  axid  prhrate  oapaolty.  A 
grantor  is  bonnd  in  his  pri/mte  capacity  to  a 
boondarf  setded  by  him  as  trugtee.  He  can- 
not aaknowledge  a  llhe  in  one  capacity,  and 
then  be  permitted  to  deny  it  in  another. 
Sepreme  Ot.^  1814,  Wood  «.  Livingston,  11 
JehM.,  86. 

Vk  A  release  of  a  mortgage,  on  a  compro- 
mise, obtained  in  good  faith  from  2^fi^eign  ad- 
misiBtrator, — SM,  to  estop  the  same  admin- 
istrator, after  taking  ont  letters  within  the 
Stale,  from  objecting  that  he  had  no  power  to 
Mieaee.  (TAdiiearsf,  1844,  Yroom  v.  Van  Home, 
10  Paige,  549. 

1€L  An  administrator  is  not  estopped  from 


denying  his  anthority  to  act  as  agent  for  the 
intestate  during  his  life,  when  saed  as  admin- 
istrator for  acts  done  as  such  agent.  JV.  F. 
Com.  PI.,  1846,  Beiyamin  v.  Frazer,  5  K,  F. 
Leg.  Ob$.,  18. 

n.  Technical  Estoppel. 


1.  In  Qen/eral, 

17.  Vhib  doctrine  of  estoppel  discussed. 
ITelland  Oanal  Oo.  «.  Hathaway,  8  Wend,, 
480;  Jackson  «.  Waldron,  18  Id.,  178;  Gay- 
brd  «.  Van  Loan,  15  Id.,  808;  Sparrow  «. 
Kingman,  1  if.  F  (1  Cemet),  242. 

18.  Odidtia.  Estoppels  said  to  be  odious, 
and  not  favored.  Jackson  «.  Brinckerhof!^  8 
JohM.  008.,  101 ;  and  see  Pierrepont «.  Bar- 
nard,* 6  Barb.,  864. 

19.  When  the  trafh  appeara  by  the  same 
deed,  or  record,  which  would  otherwise  estop 
the  party,  he  cannot  be  estopped  from  taking 
advantage  of  the  truth.  [Oonu  Dig.,  Est 
£.,  2.]  This  role  applied  in  the  case  where  a 
grant  and  release  indorsed  upon  a  lease,  recited 
that  the  party  was  entitled  to  the  rents  re- 
served, but  the  lease  was  void  upon  its  fiice. 
Ct.  qfBrron,  1828,  Sinclair  v.  Jackson,  8  Chw., 
648.  Followed,  Supreme  Ct.,  1847,  Warren 
V.  Lehind,  2  Barb.,  618. 

2.  Setoppel  by  Beeerd. 

20.  "Writ.  An  entry  on  the  record,  of  the 
award  of  a  writ,  does  not  estop  the  party  from 
denying  the  fact.  [1  Sid.,  216.]  Supreme  Ct., 
1818,  Brown  v.  Yan  Deuzer,  10  Johns.,  61. 

21.  PcUtiefi  to  rait.  Persons  who  are  made 
parties  to  a  foreclosure-suit,  are  estopped  from 
denying  the  title  of  the  purchaser  at  tlie  sale 
therein.  Supreme  Ct.,  1828,  Jackson  v.  Hoff- 
man, 9  Cow.,  271. 

22.  Foreoloeore.  That  a  Judgment  in  £avor 
of  the  mortgagor,  in  a  suit  on  the  bond,  after 
his  equity  of  redemption  has  been  sold  by  the 
sheriff,  would  be  no  estoppel  to  a  suit  of  fore- 
closure.   Heyer  v.  Pruyn,  7  Paige,  466. 

23.  Assignment.  That  a  mortgagee  who, 
after  assigning  an  interest  in  the  mortgage- 
debt,  files  a  bill  in  the  name  of  himself  and 
the  assignee  to  foreclose  the  mortgage,  and 
alleges  therein,  under  oath,  the  assignment,  is 
estopped  from  setting  up  usury  in  the  assign- 


*  The  judgment  in  thia  ease  was  revenad,  6  JI. 

r.  (2&U.),  279. 
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ment    Mnmford  «.  American  Life  Ins.  Oo.,  4 
IT.  r.  (4  Oonut),  468. 

24.  CompromiBed  suit.  A  married  woman 
conveyed  her  interest  in  land,  through  a  third 
person,  to  her  husband,  and  he  filed  an  un- 
sworn bill  for  a  partition,  stating  the  title  in 
his  wife,  and  a  decree  was  had,  but  the  suit 
was  compromised  by  the  parties,  and  the  land 
conveyed  to  him ; — MM^  that,  as  between  the 
husband  and  wife,  and  their  heirs  and  devi- 
sees, the  decree  could  not  operate  as  an  es- 
toppel to  prevent  proof  of  the  true  state  of  the 
titie.  Chtmeery^  1847,  Meriam  «.  Harsen,  2 
B<Mrb.  Oh.,  282 ;  affirming  8.  0.,  4  JBdw.,  70. 

25.  8wom  petition.  Plaintiff  presented 
his  sworn  petition  for  a  partition  of  lands, 
which  stated  that  he  and  L.  and  others  were 
tenants  in  common  thereof;  and  proceedings 
for  partition  were  taken  thereon.  Meld,  that 
pending  the  proceedings,  he  was  estopped 
from  denying  that  L.«was  his  co-tenant,  and 
therefore  could  not  maintain  trespass  against 
L.  for  entering.  Supreme  Ot.^  1850,  Van  Or- 
man  «.  Phelps,  0  Barh.,  500. 

26.  Order.  If  a  party  to  an  action  proceeds 
upon  an  order  made  in  the  cause,  or  accepts 
any  benefit  or  advantage  under  it,  he  will  be 
precluded  from  asking  its  review.  ilT.  F.  Com. 
PI,  1867,  Radway  e.  Graham,  4  AhbotUP  Pr., 
468. 

'  27.  BuiTOgate'a  order.  Where  an  order  is 
made  by  the  surrogate  for  the  payment  of  a 
sum  of  money  by  the  administrator  to  a  cred- 
itor or  distributee,  and  the  order  upon  appeal 
has  been  affirmed  by  the  Supreme  Court,  the 
sureties  on  the  administrator's  bond  are  estop- 
ped by  such  affirmance,  equally  with  the  ad- 
ministrator, from  alleging  any  error  or  defect 
in  the  proceedings  before  the  surrogate.  N* 
F.  Superior  Ot,  1858,  Baggott  «.  Boulger,  2 
Duer,  160. 

28.  Pleading.  In  an  action  by  an  admin- 
istrator to  recover  possession  of  personal 
property  of  the  decedent,  the  answer  denied 
that  the  property  belonged  to  the  decedent  at 
his  decease,  and  also  alleged  that  the  defend- 
ant had  purehaeed  it  from  him.  Held,  that 
the  defendant  was  not  estopped  by  the  latter 
allegation  from  availing  himself  of  evidence 
given  by  plaintiff,  tending  to  show  the  tsjot 
that  the  property  was  gtten  to  defendant  by 
the  decedent,  for  such  fact  would  be  a  bar  to 
the  action,  under  the  denial.  Supreme  Ct.^ 
1867,  Woodruffs.  Cook,  25  Barh.,  606. 


29.  The  Jury  are  not  bound  by  a  suppoeed 
estoppel  not  contained  in  the  pleadings  before 
thenu  An  estoppel  cannot  be  taken  by  in- 
ference. [Co.  lit,  227,  a;  862, b.]  Supreme 
Ot,  1807,  Lansing  v,  Montgomery,*  2  Johnm,^ 
882. 

30.  Void  attaohmentB.  The  owner  of 
property,  who  had  been  induced^  by  falae 
pretences,  to  sell  it,  retook  the  property  by 
attachments,  founded  on  his  demands  for  the 
purchase-money;  but  the  proceedings  were,  in 
fact,  void.  Meld,  that  there  was,  therefore, 
no  mutuality  in  them^  and  that  they  did  not 
estop  him  from  setting  up  the  fraud,  as  against 
the  wrongdoer's  vendee.  Supreme  Ot,,  1848, 
Green  e.  Bussell,  6  MiU,  188;  and  see  Leger 
f>,  Bonaffe,  2  Bofrh^  475. 

31.  Mintake  of  law.  An  administrator, 
under  a  mistake  of  the  law,  treated  rents,  and 
a  contract  for  the  purchase  of  lands,  as  asset^ 
and  paid  some  debts  therefrom.  Meld,  that 
he  was  not  estopped  from  denying  that  thej 
were  assets,  as  against  creditors.  Supreme  Ot^ 
1851,  Griffith  «.  Beecher,  10  Barb^  482. 

32.  An  heir  who,  upon  an  aooounting  by 
an  administrator,  should  receive  a  sum  as  hia 
share  of  the  proceeds  of  land  sold  by  the  ad^ 
ministrator,  wt>uld  be  estopped,  in  equity, 
from  denying  the  validity  of  the  sale.  [8 
Pick.,  866;  10  Id.,  77;  17  Vt,  449.]  If.  F. 
Surr.  Ot.  (1849?),  Matter  of  Place,  7  M.  T. 
Leg.  Obs.,  217. 

33.  Judgment  against  ezeontor,  dEC  Judg- 
ment by  default,  suffered  by  an  executor  or  ad- 
ministrator, is  an  admission  of  assets  sufficient 
to  satisfy  it.  Supreme  Ot.,  1800,  Piatt  e.  Bob- 
ins,  1  Johne,  Oae.,  276;  S.  P.,  Buggies  v.  Sher- 
man, 14  Johns.,  446. 

34.  The  confession  of  a  Judgment  by  an 
executor  is  conclusive,  as  between  the  purties 
to  such  confession,  that  the  asse|B  are  sufficient 
to  discharge  it  [8  T.  B.,  689] ;  but  as  between 
the  executor  and  persone  ^ho  are  not  parties 
or  privies  to  that  judgment,  it  does  not  estop 
the  executor  from  denying  assets  to  the  extent 
of  the  judgment.  Supreme  Ot.,  1817,  Buggies 
«.  Sherman,  14  Johns.,  446 ;  and  see  Piatt  e. 
Bobins,  1  Johns.  Oas.,  276. 

35.  A  judgment  by  default,  against  exeea* 
tors  or  administrators,  is  not  an  admission  of 
assets,  since  the  Bevised  Statutes.    [2  Bev. 

*  Bat  compare  Adams  v.  fiamea,  17  Maes.^  8M^ 

Howard  •.  Mitchell,  14  Id.,  241. 
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Stat,  87.]    amprwM  Ot^  1887,  Bntler  «.  Hemp- 
stead, 18  Wend,^  066. 

36.  K  the  ezeoator  or  administrator  give 
judgment  by  eognavU,  he  is  estopped  from 
denying  sufficiency  of  assets,  and  if  they  be 
not  found,  on  Ajkfa.  ds  lonii  tMt.,  the  sheriff 
may  return  a  d&OMtawt^  and  the  plaintiff  issue 
execadon  ds  htmii  propriii  at  once.  Supreme 
Ct,,  1886,  People  «.  Judges  of  Erie,  4  Cbto., 
445. 

37.  Confa—ton  of  ptoa.  Where  a  creditor 
of  a  decedent  sued  the  administrator  at  law, 
And  oonfeesed  a  plea  of  plene  admwutrtinit^ 
and  took  judgment  of  assets  in^twro^ — EeJd^ 
that  on  a  bill  for  satisfaction  of  the  Judgment, 
be  was  estopped  from  ailing  that  the  admin- 
istrator had  assets  when  the  plea  of  plene  ad- 
minietranit  was  interposed,  or  had  previously 
lost  assets  by  neglect.  Ohancefry^  1882,  Or- 
cntt  V.  Orms,  8  Faige^  469. 

3a  Comntervaillng.  That  an  estoppel  by 
ivoord  cannot  be  countervailed  by  argament 
Menereaa  «.  Pearsall,  19  If.  F.  (6  8mith)y 
108. 

As  to  the  effect  of  a  Judgment^  or  Judicial 
decirion,  see  also  Fobmbb  Awudioation. 

8.  By  Deed, 

39.  Grantor  estopped.  A  person  cannot 
claim  lands  which  he  has  conveyed,  in  oppo- 
eition  to  his  own  deed,  thongh  the  deed  may 
not  be  a  technical  estoppel.  Supreme  Gt,^ 
1819,  Jackson  e.  Stevens,  16  Johm.^  110 ;  and 
(»ee  Jackson  e.  Bull,  1  JohM,  Cm,^  81. 

40l  a  grantor  with  warranty  is  estopped, 
by  his  covenant,  from  claiming  a  resulting 
trust  in  the  premises  for  his  own  benefit  Su- 
prreme  Ct.^  1849,  Bathbun  v.  Rathbun,  6  BoflrLy 
98. 

41.  Constdffratlon.  Whether,  in  an  action 
by  the  grantee  on  covenants  for  title,  the 
grantor  is  estopped  by  the  consideration  ex- 
pressed in  the  deed, — Query  f  Greenvault  v. 
Davis,  4  EtUy  648 ;  and  see  Suydam  e.  Jones, 
10  Wend^  180. 

42.  Assignment  It  is  not  competent  for 
mail-contractors,  who  have  assigned  their  con- 
tract, to  object  to  the  assignee's  right  that 
the  assignment  was  illegal ;  nor,  after  having 
consented  and  continued  to  receive  an  addi- 
tional salary  for  their  services,  in  lieu  of  all 
fees  and  perquisites  for  carrying  the  mail,  or 
coomiissions  for  collecting  the  tax  on  steam- 
boatS)  can  they  afterwards  claim  any  share  of 


those  perquisites  or  commissions.  Ohaneery^ 
1882,  Boorbach  e.  North  Biver  Steamboat  Ck>., 
8  Johne.  Oh.,  469. 

43.  Void  deed.  A  deed  which  is  an  act 
of  maintenance,  by  reason  of  an  adverse  pos- 
session, is  yet  effectual  between  the  parties, 
for  it  estops  the  grantor,  and  is  a  bar  to  his 
recovery  in  ^eotment.  [Bro.,  t\U  FeofEmentSi 
pi.  19;  27  Hen.  YIII.,  fol.  28,  b.  24^  a;  Ck>. 
Lit.,  869,  a;  Oro.  Eliz.,  445;  Hawk.,  b.  1,  c 
86,  s.  8.]  Supreme  Ot.^  1812,  Jackson  e.  De- 
mout,  9  Johns.,  56;  Jackson  e.  Wheeler,  10 
Id.,  164. 

44.  A  mortgagor  is  estopped  from  denying 
that  he  had  title,  and  fW>m  setting  up  title  in 
third  persons.  Supreme  Ot^  1885,  Barber  e. 
Harris,  16  Wend.,  615. 

45.  fitocond  deed.  After  having  conveyed 
certain  lands  to  K,  the  grantor  conveyed  a 
part  of  the  same  lands  to  the  wife  of  £.,  and 
the  deed  was  in  E.^s  handwriting,  and  recited 
that  the  consideration  proceeded  from  the 
wife's  estate,  ffeld,  that  the  grantor  was 
estopped  from  alleging  that  this  second  deed 
conveyed  no  title,  and  that  his  administrator 
was  equally  bound.  Supreme  Ot,,  8p,  T.^  1847, 
Dennison  e.  Ely,  1  Barb.,  610. 

4S>    Catoentse    not    ^^fcnppa^ «—  <|nH!^flltw- 

In  ^ectment  for  dower,  against  a  grantee  by 
quitdaim-deedy  of  the  husband,  or  a  person 
holding  nnder  such  grantee,  the  defendant  is 
not  estopped  from  showing  that  the  husband 
was  not  seized  of  such  an  estate  in  the  prem- 
ises as  to  entitle  his  widow  to  dower.  A  deed 
which  does  not,  on  its  face,  define  the  estate  or 
interest  conveyed,  or  intended  to  be  conveyed, 
or  the  premises,  does  not  estop  the  grantor 
from  showing,  in  opposition  to  it,  that  no  title 
passed,  or  from  claiming  under  after-acquired 
title;  and  hence,  since  estoppels  must  be  mu- 
tual, it  cannot  estop  the  grantee,  either  in  a 
controversy  with  the  grantor,  or  with  parties 
whose  interest,  like  that  of  dower,  depends 
upon  his  estate.  Ot.  of  Appeals,  1848,  Spar- 
row V.  Kingman,  1  K,  7.  (1  Oomst.),  242; 
overruling  Sherwood  e.  Vandenburgh,  2  Hill, 
808;  and  Bowne  «.  Potter,  17  Wend,,  164. 

47.  .Mortgage  with  covenants.  On  a  sob- 
sequent  trial,  in  this  case,  it  appeared  that  the 
grantee  of  the  husband  entered,  in  the  first 
instance,  under  a  mortgage  with  covenants, 
and  that  the  quitclaim-deed  was  subsequently 
executed  to  convey  the  eqnity  of  redemption. 

Held,  that  the  same  principle  most  apply, 
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and  there  was  no  estoppel.  Supreme  Ot,y 
1801,  KiiigmaA  o.  Sparrow,  12  Bt»rb^  201. 

4a  Warranty  d«ed.  The  same  rale  most 
be  applied  in  the  ease  of  a  deed  with  ftill 
oovenants  of  warranty  and  seizin.  The  wife 
is  a  stranger  to  the  deed,  and  henoe  the  gran- 
tee cannot  be  estopped.  [8  Bing.  N.  0.,  69 ; 
4  Barb.,  180.]  Supreme  0$.^  1860,  Finn  e. 
Sleight,  8  Barb.,  401. 

49.  The  grantee,  in  a  warranty  deed,  is  not 
estopped  from  controverting  his  grantor's  title. 
Aspreme  Ot,  1848,  Averill  e.  Wilson,  4  Barb,, 
180. 

00.  Thtt  grantee  who  takes  possession  un- 
der a  qnitelaim,  is  not  thereby  estopped  from 
denying  that  the  grantor  had  title.  Thus 
plaintiff  brought  ejectment^  claiming  title  un- 
der a  sheriff's  deed  of  the  right  and  title  of 
A.,  and  showed  that  the  defendant  had  taken 
possession  under  a  qnitdaim-deed  delivered 
ator  the  docketing  of  the  judgment.  Eeld, 
that  the  defendant  might  show  that  A.  was  a 
mere  tenant-at-will,  and  that  he  himself  had 
title.  Supreme  Ct.,  1851,  Bigelow  «.  Finch, 
11  Barb.,  498. 

51.  Where  K  purchased  in  1689,  land  grant- 
ed to  S.  in  1667,  and  himself  took  out  a  pat- 
ent in  1671,  which  included  land  said  to  be 
covered  by  the  first  patent,— iT^^  that  per- 
sons deriving  title  under  E.  were  estopped 
from  saying  that  the  location  oi  the  first  grant 
covered  any  part  of  the  land  included  in  the 
second  patent  Supreme  OL,  1810,  Jackson  e. 
Murray,  7  Johns,,  5.* 

52.  The  lessor  daimed  the  land  by  virtue 
of  a  sheriff's  sale  under  a  judgment  against 
B.,  who  derived  title  from  0.,  who  claimed 
under  the  Lindsey  patent.  Subsequent  to 
the  lien  created  by  the  judgment,  L.  pur- 
chased from  B.  and  took  possession,  and  some 
years  afterwards  took  a  quitclaim-deed  under 
the  Oatskill  patent,  and  set  up  that  title  as 
the  elder  and  better  title.  Held,  that  as  L. 
came  in  under  the  title  from  B.,  his  tenant 
was  estopped  from  denying  that  title  as  against 
a  grantor  under  the  iBame  title.  Supreme  Ot, 
1818,  Jackson  «.  Hinman,  10  Johne^  292. 

53.  A  grantee  is  not  estopped  from  denying 
the  vendor's  title,  where  he  himself  was  in 
possession  at  the  time  of  the  purchase,  under 
a  claim  of  title,  and  his  original  entry  was  not 

*  The  trill  of  this  case  at  niti  print  is  reported  in 
AfUh.  N,  P.,  148. 


unde^  the  vendor,    Supreme  Ot,  1850,  Glen  o. 
Gibson,  9  Bari>.,  684;  8.  P.,  if^/ra,  214,  226. 

54.  Releaae.  If  the  lessor  in  ejectmeat 
has  released  his  intMest  to  the  defendant,  the 
plaintiff  is  estopped  by  such  release  frum 
claiming  any  title.  [10  Johns.,  166;  9  id., 
66.}  Supreme  Ot,  1815,  Jaolteon  v.  Foster, 
12  Johm.,  488. 

55.  Dowtfr.  One  who  claims  ulider  the 
heirs  of  a  deceased  husband,  cannot  deny  the 
husband^s  seizin  or  his  death.  [6  Johns.,  290.] 
Supreme  Gt,,  1812,  Hitchcock  e.  Oarpmiter,  9 
Johm,i  844. 

55.  Paztltioik  A  partition-deed  was  made 
in  1747,  and  possession  taken  by  the  parties 
according  to  the  survey  and  map,  then  made. 
SeJd,  that  thia  survey  operated  as  an  estoppel, 
and  concluded  the  parties,  and  those  claiming 
under  them,  from  controverting  a  boundary, 
on  the  ground  of  a  mistake  aUeged  to  have 
been  discovered  on  a  new  survey  in  1801. 
Supreme  CU,  1808,  Jackson  e.  Haabronck,  3 
Johne.,  881. 

57.  Confirming  partition.  The  owner  of  a 
life-estate  and  the  owner  of  the  fee  made  par- 
tition of  the  lands,  and  executed  to  each  other 
releases  in  fee.  After  the  division,  an  interest 
in  the  fee  descended  to  the  one  who  had  only 
a  life-estate,  but  she  neglected  to  assert  her 
title  by  descent,  and  subsequently  sold  and 
conveyed  in  fee  the  part  allotted  to  her  in  the 
partition.  Held,  that  this  confirmed  the  par- 
tition, and  estopped  her  from  claiming  any  in- 
terest in  the  part  allotted  to  the  other.  Ot, 
of  Appeals,  1850,  Baker  «.  Lorillard,  4  ^.  F 
(4  Comst.),  257. 

56.  IndfiDture  and  deed-poll  Of  the  dis 
tinction  between  a  deed-poll  and  an  indenture, 
in  respect  to  the  estoppel  arising  therefrom. 
Averill «.  Wilson,  4  Barb.,  180 ;  and  see  Kge- 
low  e.  Finch,  11  Id.,  498. 

59.  A  deed  which  begins  as  an  indenture, 
if  it  purports  to  be  only  a  deed-poll,  cannot 
estop  the  grantee  from  denying  the  grantor^s 
title.  Supreme  Ct.,  1858,  Ohamplain  h  St. 
Lawrence  R.  B.  06.  f^  Valentine,  19  Barb., 

AAA. 

60.  A  mortgagee  is  not  estopped  from  set- 
ting up  the  mortgage  to  defeat  the  dower  of 
the  wife  of  the  mortgagor,  by  his  having  re- 
ceived in  satisfaction,  and  entered  under  an 
absolute  deed  of  the  husband,  delivered  after 
the  marriage.  Supreme  GU,  1888,  Van  Dyne 
n.  Thayre,  19  Wer^.,  162. 
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Mf^dkut  ift  in  pomw^ixm  wl^thout  Talid  title, 
lie  oA^dt  tMm  that  phuntlfl;  hi  an  aotion  to 
reooyer  the  land,  is  estopp^ed  from  asserting 
his  title,  by  the  ciroumstanoe  that  before  such 
titie  was  aoqoired  he  exeonted  to  the  defsnd- 
ant's  remote  grantor,  an  agreement  of  indem- 
nity against  any  damage  he  might  sustain  by 
PMsoB  of  the  ooTenants  of  wamintrf  in  a  deed 
of  the  premises  given  by  soeh  rem<yle  grantor, 
vader  irlMk  deed  the  defendant  entet^  and 
elairaed.    Bupr&ms  Ot,^  1867,  Diright «.  Peart, 

B2,  Sehadttlis.  B.  ejteonted  an  agreement, 
olgDed  m  his  own  name^  whioh  referred  to  a 
sehedol^  annexed.  The  schedule  was  signed 
by  D.  A  B.  JMd,  thai  the  name  of  D.  might 
be  rejected  as  sntplnsage,  and  that  B.  was  es- 
topped itom  denying  that  the  schedule  wafi 
signed  by  him,  or  objecting  that  his  naiBewas 
minpeiled.  £ktpr&me  Ct,  1812,  Bmith  «.  Bnm- 
baaa, »  JohM^  806. 

66  Oempoattloii^deed.  Every  creditor 
who  sigttB  a  oottpoBition-deed  is  estopped 
from  setting  np  any  private  agreement  repng- 
nant  to  its  terms,  or  inoonsistent  with  its  in- 
tention attd  spirit.  [Dong.,  696,  n.  604;  1 
Anstr.,  »»;  1  P.Wms.,768;  6  Bing.,  482; 
4£a8t,  873;  16  Yes.,  6il.]  N.  F. SupeHor  €t., 
1860,  Breok  e.  Oole,  4  SMidf.,  79. 

64.  OAolal  tend.  In  an  notion  by  the 
•heriff  against  his  deputy,  upon  his  c^eial 
bond,  Uie  defendant  is  estopped  by  it  from  de- 
nying his  official  character.  SupretM  Ct,^ 
1886,  Hall  9.Xather,  18  WmA.,  491. 

6Sl  Baatardy-toaod.  One  who  has  given  a 
bond  to  indemnify  a  town  against  the  expenses 
of  maintaining  a  bastard,  and  has  made  pay- 
ment theiBon,  is  concluded  i^om  contestiDg 
tito  queetion  of  the  ohild's  settlement.  Supreme 
Ot^  1806,  Falls  v.  Belknap,  1  Johng.,  486. 

M  Todd  bond.  Binoe  the  statute  declares' 
a  bond  taken  by  color  ot  office,  to  be  void  (2 
Bev.  Stat.,  8  ed.,  814^  f  60),  a  reeitil  in  such 
cannot  estop  tlie  obligor  ttottk  impeaching  it. 
B^rmm  Ot^  1841,  €hsrmond  e.  Pec^le,  1  JSm, 
848. 

67  ne  stirMaa  la  an  admriniatratioii- 
bond  cannot  be  permitted  to  deny  the  juris- 
iietion  of  the  surrogate  to  grant  letters.  [1 
Qilm.,  626;  6  Mass.,  814.]  K  Y,  Superier 
C^n  1848,  People  e.  Falconer,  2  Sand/.,  81. 

6a  Partioidar  faot  A  recital  in  a  will,  of 
i  particular  fact, — e.  ^.,  ^*  whereas  I  have  con- 


viJyed  to  my  son  D.  rtry  lands  In  F.,  I  give,*' 
&c.,— 4s  evidence  of  th^  fact,  and  the  heir  of 
the  testator  is  estopped  from  denying  the  cmi- 
veyanoe.  Supreme  Ot.,  1802,  Denn  «.  Oomell, 
8  Johne,  Oae.,  l74. 

69.  Aii  aii^ard,  on  a  matter  enbmitted,  es- 
tops the  parixes  from  controverting  it.  '  Ot,  of 
Brr^frs,  1862^  Qwr  e.  Goiiieg,  9  Wend,,  649. 

7d.  RaoMala  in  deeds  are  evidence  against 
the  party  making  them;  and  estop  parties, 
and  pHviea  in  Mood,  hi  estate  and  in  law. 
[1  Vm.  Ev.,  411 ;  Com.  Dfg.,  Bv.,  B.  5 ;  i 
©alk.,  286;  i  P.  Wnis.,  488;  Wil.,  11 ;  1  Dal- 
las4  67;  4Binn.,  881,  814;  4  Pert,  88.]  Sur- 
preme  Ot,  1888,  JaeksOn  t,  Parkhtti^t,  9  Wefid., 
209 ;  and  fiiee  Ohantauque  Oo«nty  Bank  t.  'Rio- 
ley,  4  B&h.,  480. 

71.  A  t«oital  of  a  fkct  in  a  dee»d  is,  as 
against  the  grantee  in  Moh  deed  and  all  per- 
sons claiming  under  him  through  that  deed, 
evidence  of  the  fiict  recited  therehi.  The  ac- 
ceptance of  the  deed  opel^tes  as  an  estoppel 
upon  the  grantee  and  those  who  clAim  under 
him,  as  against  the  grantor  and  his  assign^  or 
repreeentatives.  [Oov.  Read.,  ed.  6f  Coke,  852, 
(a);  4 Peter's  Rep.,  88,  88;  8  OoW.,  586.] 
Ohaneerif,  1842,  Torrey  «.  Bank  of  Orleans,  9 
Paige,  649 ;  followed,  Supreme  Ot.,  1868,  De- 
meyer  e.  Legg,  18  B(»rb,,  14. 

72.  The  recitols  to  a  partitionnleed  which 
admit  an  elder  patent  covering  the  premises, 
estop  one  claiming  under  it  from  denying  the 
ezisUnce  of  such  prior  patent,  the  recitals  be- 
ing of  a  particular  fact  directly  affirmed. 
[Willes,  9.]  Supreme  Ot.,  1812,  Jackson  e. 
Willson,  9  Johns.,  92. 

73.  That  a  recital  in  a  deed  does  not  operate 
as  an  eetoppefl  unle^  it  is  a  difect  and  precise 
allegBtion.  [2  Smith's  Lead.  Gas.]  If.  K 
Superior  Ot,,  1864,  Dempsey  «.  Tylee,  8  Duer, 
78. 

74.  A  dMdrpoll  cannot  estop  the  gradte^ 
firom  setting  up  hostile  title  afterwards  ac* 
quired  to  land  excepted  out  of  the  deed,  aU 
Uioagh  the  clause  containing  the  exception 
declared  that  such  piece  remained  vested  in 
the  grantor.  A  recital  works  no  estoppel 
when  the  allegations  in  the  instrument  are 
immaterhil  to  the  contract  therein  conteined, 
or  -when  the  action  is  not  fotmded  on  the 
deed,  but  is  wholly  collateral  to  it.  [8  M.  ^ 
W.,  209;  1  Sannd.,  216,  n.  b.]  Supreme  Ot., 
1868,  Ohamplain  d;  St  Lawrence  R.  R.  Go.  e. 
Valentine.  19  Barb.,  484. 


686 


ESTOPPEL. 


lAettf 


tepMil3ti«lif 


7&  R^ital  of  wflL  A  party  olaimiiig  un- 
der deeds  referring  to  a  will  as  the  sonroe  of 
title,  is  estopped  from  denying  the  validity 
and  genuineness  of  the  will.  Supreme  Ot^ 
1826,  Jackson  «.  Thompson,  6  Cow.^  178. 

76.  A  g«nflral  recital  in  a  deed  does  not 
eondude  a  party.  [Oo.  Litt,  862,  b;  Boll. 
Abr.,  872;  WiUea,  9;  8  Oh.  Oas.,  101.]  Chan^ 
e&ry,  1820,  Huntington  «.  Havens,  6  Johm. 
(7A.,.28. 

77.  Mlrtaka  A  redtal  in  a  deed,  originat- 
ing in  mistake,  and  untrue  in  fact^  oannot  in 
equity  be  set  up  as  a  technical  bar  to  the  ad- 
mission of  the  truth.  Ohaneery^  1816,  Stough- 
ton  «.  Lynch,  2  Johne.  Oh,^  209. 

7a  Mere  reoitaL  A  post-nuptial  settle- 
ment executed  by  the  husband  and  wife  and 
0.,  recited  an  ante-nupUal  agreement  between 
the  husband  and  wife; — Held^  no  evidence,  as 
against  0.,  of  any  such  agreement  A  mere 
recital  does  not  estop.  There  must  be  direct 
affirmation  by  the  party  to  be  estopped. 
Supreme  Ot^  1868,  Borst  e.  Oorey,  16  Barb,^ 
186. 

79.  Bond.  A  mere  recital  in  a  bond  can- 
not be  made  to  operate,  by  way  of  estoppel, 
00  far  as  to  preclude  the  obligees  from  show- 
ing the  instrument  void.  Avoiding  the  deed 
avoids  also  the  estoppel.  Supreme  Ct.^  1849, 
Oadwell  v.  Oolgate,  7  Barb.,  268. 

80.  The  sureties  in  a  bond  to  indemnify 
one  against  non-performance  of  an  agreement, 
which  bond  recites  thtf  execution  of  the  agree- 
ment, are  estopped  from  denying  the  due  exe- 
cution of  the  agreement.  Supreme  Ot.,  1841, 
Lee  V.  Olark,  1  EUl,  66. 

81.  Where  a  surety  in  a  replevin-bond  be- 
came such  by  adding  his  name  as  obligor  in  a 
late  stage  of  the  proceedings,  but  the  recitals 
of  the  bond  showed  that  the  bond  was  exe- 
cuted upon  the  institution  of  the  replevin-suit, 
and  taken  by  the  sheriff  at  a  time  when  it  was 
lawfU  and  proper  to  take  the  same, — JBeld^ 
that  this  surety  was  estopped  from  objecting 
that  this  was  an  alteration  of  the  bond,  or 
that  it  was  taken  colore  officii.  Ot,  qf  Ap- 
peals, 1867,  Decker  v.  Judson,  16  X  F.  (2 

.  Smith),  489. 

82.  AfbBT  an  award  of  arbitrators,— j5i92i2, 
that  a  party  to  it  could  not  take  advantage  of 
a  recital  in  a  deed,  executed  anterior  to  a  sub- 
mission to  arbitration,  as  being  an  estoppel. 
Supreme  Ct,,  1806,  Muuro  v.  Alaire,  2  Cai., 
820. 


83.F)iv7.  That  when  a  party  is  estopped  by 
a  deecf,  all  persons  claiming  under  or  throngh. 
him  are  estopped.  [7  Oonn.,  214.]  Hill  e. 
Hill,  4  Bearh.,  419. 

nL  Effect  of  Cotenahtb,  to  pass  Ti- 
tle BY  EfirroppsL. 

84.  W^axranty.  If  a  man  conveys  land 
which  is  not  his,  and  he  afterwards  purchases 
the  land,  he  is,  notwithstanding,  bound  by  his 
deed,  and  cannot  be  permitted  to  aver  he  bad 
nothing,  and  the  stranger  to  whom  he  sells 
will  equally  be  estopped.  [Oro.  Oar.,  110; 
Oo.  Litt, 46,  a,  47,  b,  862,  a,  b;  4  Oo.,  (»,  a; 
2  Mod.,  116;  6  Id.,  268;  1  Salk.,  276;  2  Ld. 
Baym.,  1661 ;  8  P.  Wms.,  878.]  Supreme  Ot.^ 
1799,  Jackson  e.  Bull,  1  Johne,  Ga%^  81 ;  ^h 
proved  and  followed,  1816,  Jackson  v.  Murraj^ 
12  Johm,,  201. 

8&  Where  a  person  having  no  title  conveys 
land  to  another  with  warranty,  if  he  after- 
wards obtains  a  conveyance,  the  title  inures 
to  the  benefit  of  his  grantee.  It  will  be  in- 
ferred that  his  subsequent  purchase  was  de- 
signed to  confirm  his  deed.  Supreme  CU, 
1816,  Jackson  «.  Stevens,  18  Johne.,  816; 
1828,  Jackson  e.  Hubble,  1  Oow,,  618. 

88.  The  same  principle  implies  where  the 
covenant  runs  wilii  the  land,  and  the  purchase 
is  by  the  assignee  of  the  reversion,  who  is 
bound  by  the  covenant  [6  Mod.,  268;  1 
Johns.  Oas.,  91.]  Ohemcery,  1829,  Van  Horae 
«.  Orain,  1  Paige,  466. 

87.  If  a  person  grant,  with  warranty,  prem- 
ises in  which  he  has  no  interest,  and  after- 
wards obtains  title,  it  becomes  vested  in  the 
grantee,  his  heirs  or  assigns,  by  estoppel. 
Such  estoppel  binds  not  only  the  grantor,  but 
all  persons  privy  to  him.  Chancery,  1848, 
Bank  of  IJtica  e.  Mersereau,  8  Ba^h,  Oh.,  628. 

88b  The  grantor  conveyed  with  warranty, 
but  the  land  was  subject  to  a  mortgage,  and 
upon  its  foreclosure  he  acquired  the  title ; — 
Eeld,  that  it  inured,  by  virtue  of  his  cove- 
nant, to  the  benefit  of  one  who  had  obtained 
title  under  a  subsequent  Judgment  agiunst  the 
grantee.  Chaneory,  1884,  Kellogg  e.  Wood, 
4  Faige,  678. 

89.  Where,  in  a  similar  case,  the  covenant 
of  warranty  had  been  merged  by  an  interme- 
diate reconveyance  to  the  grantor, — ffeld, 
that,  though  there  might  be  no  estoppel  at 
law,  equity  would  afford  relief.    lb.;  com- 
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pare  Bank  of  TJtioa  v.  Menereaa,  8  Barb.  Oh^ 
628»  671. 

901  One  in  posseesion  mortgaged  in  fee, 
with  covenants  of  seizin  and  against  inonm- 
Inranoes,  and  after  the  premises  had  been  sold 
uider  the  mortgage,  the  title  in  fee  descended 
to  him ; — Heldy  that  it  innred  to  the  benefit  of 
the  purchaser.  [12  Johns.,  201 ;  9  0ow.,271; 
n  Wend.,  110;  18  Id.,  178;  11  Johns.,  91; 
U  Id.,  198;  9  Wheat,  445;  8  Pick.,  62;  24 
Id«,  824.]  Supreme  Ct.^  1846,  Yanderheyden 
V.  Orandall,  2  i>0».,  9;  affirmed,  8. 0.,  1  If.  T. 
(1  (hnuL),  491. 

9L  AiHitee'a  'warranty.  That  nnder  a 
warranty  by  administrators  in  a  conveyance 
executed  by  them  as  snoh,  a  title  sabsequenUy 
aoqiiired  by  one  of  them  in  his  own  right 
win  not  pass.  Jackson  o.  Hoffinan,  9  C<no,y 
271. 

9&  Covenant  inaertad  l^  mistake.  Where 
a  ooTenant  of  warranty  is  inserted  in  a  deed 
by  firand  or  mistake,  and  the  premises  are  sab- 
seqnently  conveyed  to  a  bana-Jide  purchaser, 
the  covwoant  will  operate  in  passing  an  after- 
acquired  title  of  the  grantor,  by  way  of  estop- 
pel, to  such  porchaser,  or  to  a  purchaser  from 
him  with  notice.  Chancery^  1829,  Sweet  «. 
Green,  1  Fadge^  478. 

93.  Wliere  there  is  any  thing  for  the  war- 
ranty to  operate  upon,  the  doctrine  of  estoppel 
will  not  apply.  Supreme  Ot,,  1828,  Jackson 
«.  Hoffinan,  9  C(nD.y  271. 

94.  Qnitolaim.  If  a  possessor  without  title 
oonveys  by  quitclaim-deed,  and  afterwards 
acquires  good  title,  it  does  not  inure  to  the 
benefit  of  the  grantee.  Supreme  Ot.^  1824, 
Jackson  «.  Hubble,  1  Oew.^  618. 

9&  A  deed  of  release^  which  contains  no 
warranty,  works  no  estoppel,  though  it  con- 
tains a  covenant  of  indemnity^  Supreme  Ot,^ 
1867,  Dwight  v.  Peart,  24  J^6.,  66. 

96.  No  title,  not  in  ««m,  will  pass  by  deed 
by  way  of  estoppel,  unless  the  deed  contains 
a  warranty.  Supreme  Ot.^  1817,  Jackson  «. 
Wright,  14  John$.y  198 ;  1880,  Jackson  v.  Brad- 
ford, 4  Wend.^  619. 

97.  Void  deed.  By  the  common  law,  a 
grant  to  a  stranger  of  land  held  adversely,  is 
void,  and  will  not  inure,  by  way  of  estoppel, 
for  the  benefit  of  the  tenant  in  possession. 
Supreme  Ot.y  1802,  Jackson  o.  Brinokerhoff,  8 
Johne,  Cae^  101.    But  see  Bbbd,  tit  Validity, 

98.  CSonveyanoe  to  naea.  No  party  is 
technically  estopped  by  a  conveyance  under 


the  stetute  of  uses.    Supreme  Gt,^  1802,  Jack- 
son V,  Brinokerhoff,  8  Johns.  Gae,^  101. 

99.  Theory.  That  the  effect  of  a  covenant 
of  warranty  to  pass  after-acquired  title  is  not 
strictly  an  estoppel,  but  a  bar  to  prevent  cir- 
cuity of  action.  Averill  «.  Wilson,  4  Barh.^ 
180;  and  eee  Jackson  «.  Bull,  1  Johm,  Gas.y 
81,  90. 

As  to  many  cases  where  Other  oircum- 
atancea  are  involved,  besides  those  which 
can  alone  constitute  a  technical  estoppel,  see 
i^firOy  £giuitdble  JSetoppeh 

IV.  Equttablb  Estoppel. 

100.  What  ia.  An  admission  by  the  de- 
fendant, intended  to  influence  the  conduct  of 
the  man  with  whom  he  is  dealing,  and  act- 
ually leading  him  into  a  line  of  conduct  which 
must  be  prejudicial  to  his  interests,  unless  the 
defendant  be  cut  off  from  the  power  of  retrac- 
tion, constitutes  an  estoppel  in  paie*  Sur 
preme  Gt.^  1842,  Desell  o.  Odell,  8  EUl^  216 ; 
approved.  Thorn  o.  Bell,  BiU  <h  J).  Supp.^  480. 

lOL  An  estoppel  in  pais  will  exist  against 
a  party  where  it  appears,  1.  That  he  has  made 
an  admission  which  is  clearly  inconsistent  with 
the  evidence  he  proposes  to  give,  or  the  title 
or  claim  which  he  proposes  to  set  up ;  2.  That 
the  other  party  acted  upon  the  admission ;  and, 
8.  That  he  will  be  injured  by  allowing  the 
truth  of  the  admission  to  be  disproved.  [6 
Ad.  &  £.,  476;  8  HUl,  216;  8  Wend.,  488.] 
Ot,  of  Appeals^  1868,  Plumb  v,  Oattaraugus 
County  Mut  Ins.  Co.,  18iV:  T.  (4  Smith),  892; 
Truscott  V,  Davis,  4  Barb.,  496 ;  Martin  9. 
Angell,7/^,407;  Otis  v.  Sill,  8 /<2.,  102 ;  and 
see  Oremin  v.  Byrnes,  4  K  D.  Smith,  766. 

102.  An  admission  made  to  A.,  in  reference 
to  one  matter,  and  not  with  any  intention  to 
influence  the  conduct  of  B.  with  respect  to 
another  matter,  cannot  operate  as  an  estoppel 
as  respects  the  latter.  At  most,  it  is  but  evi- 
dence as  a  confession.  Supreme  Gt.,  1844, 
Reynolds  v,  Lounsbury,  6  Mill,  684. 

103.  ReUanoe  of  party  mnat  be  ahown. 
In  order  to  create  an  estoppel  inpaiie,  it  must 
appear  that  the  party  caused  the  other  to  be- 
lieve the  existence  of  the  £Eicts  to  which  the 
estoppel  relates,  and  also,  that  the  other  has 
acted  upon  such  belief.  [8  Hill,  221 ;  2  Id., 
219;  6  Den.,  167;  6  Ad.  &  £.,  469.]  Ot.  of 
Appeals,  1861,  Lawrence  o.  Brown,  6  2f,  Y.  (1 


*  Soe  Eldred  «.  Hazlett,  88  Psnn.,  807. 
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SeU.)y  894 ;  6.  P.,  Ohaatanqae  Ooanty  Bank  «. 
White,  6  K.  F.  (2  Seld.),  286 ;  reversing  8.  0., 
6  Barh.^  589 ;  Supreme  Ct,  1849,  Oadwell  «. 
Colgate,  7  M,  268 ;  1860,  Pennell  v.  Hinmsn, 
Id^  644;  S.  P.,  Byeras  t,  Farwell,  9  Id,,  616 ; 
Orifflth  V.  Beeoher,  10  /i.,  482 ;  Andrews  v. 
Bond,  16  /d,  688;  Seder  v.  Davis,  6  i)tMr, 
507. 

Ii0#.  An  eqtdtable  estoppel  never  takes  place 
where  one  party  did  not  intend  to  misleftd,  and 
the  other  party  la  not  aotnally  misled.  Ct:  tf 
Appeali,  1862,  Jewett  if.  Miller,  10  K  T.  (6 
SM.\  402. 

105.  An  admission  only  operates  as  an  es- 
toppel wheiid  it  has  been  acted  npon  by  the 
party  in  whose  Ikvor  it  is  claimed  so  to  op- 
erate, and  in  snob  wise  that  he  would  snfi^ 
injustice  if  the  adiiiission  were  retracted  or 
contradicted,  if.  Y.  Vim.  PI,  1806,  OatHn 
o.  Grote,  4  R  J>.  Bnith,  296.  ^ 

106.  A  person  is  estopped  only  so  fisr  as 
his  words  or  cc&dnct  have  inAoenced  another 
party.  T.'s  name  was  forged  to  a  note,  and 
M.,  after  he  had  advanced  ifioney  on  it,  in- 
quired of  T.  concerning  it,  and  T.  so  spoke  ito 
to  indnce  M.  to  advance  more.  JSHd^  that  the 
forgery  wAs  a  defence  to  T.  only  as  to  the  first 
Hdvance.  Ot.  of  AppmtU,  1858,  Merrill  t,  Ty- 
ler, Seld.  ITotes,  Ko.  2,  47. 

107.  Relation  back.  Admissions  which 
come  after  the  act,  do  not  go  back  and  make 
an  estoppel  by  relation.  Supreme  Ot.,  1848, 
Pike  «.  Aokety^MU  A  D.  Bupp.,  90. 

lOa  Cbnolnalcni  of  IdW.  A  party  is  not 
estopped  by  his  admission  or  assertion  of  a 
conclusion  of  law  npon  undisputed  facts. 
Brewster  «.  Striker,  2  K.  7.  (2  C<m8t.\  19. 

On  this  principle,  filing  a  mechanic's  lien 
against  A.  as  owner  and  B.  as  contractor,  does 
not  estop  the  creditor  from  suing  B.  on  con- 
tract for  the  same  debt  K  7.  Chm.  PI.,  1868, 
Cremin  «.  Byrnes,  4  E.  D.  Smith,  756. 

109.  JoHit-cotitraotonL  Simple  joint-con- 
tractors who  are  not  partners,  are  not  estopped 
by  each  other's  admissions.  Thus,  where  two 
persons  gave  a  non-negotiable  note,  and  one 
of  lliem  admitted  its  validity  to  a  person  who 
subsequently  purchased  it, — Sdd,  that  the 
other  was  not  estopped  from  setting  up  that 
the  note  was  without  consideration  and  void. 
Vt.  efAppeah,  1849,  Lewis  tr.  Woodwt>rth,  2 
K.  Y.  (2  (hmet.),  612.  Compare  Truscott  «. 
Davis,  4  Bwrb.,  496. 

HO.  Of  the  r«oent  extension  of  the  doctrine 


of  equitikbie  estoppels.    Martin  t.  Angdl,  T 
Barb.,  407. 

111.  Dttflttiee  of  tfolt  A  defendant  caamot 
be  permitted  to  deny  the  plaint&ff's  title  to 
goods  before  suit  brcmght,  and  afterwards  do- 
feat  a  recovery  by  setting  np  a  concealed  lien. 
[16  Wend.,  474;  30  Id.,  «68.]  Sufrvme  Ct^ 
1860,  Dows  V.  Morewood,  10  Barb.,  188. 

112.  Pardl  adttdsston  of  ddStot  of  titt^ 
A  grantor,  with  warranty,  admitted  to  his 
grantee  that  an  adverse  clAiraant  had  tide, 
and  pronds^  to  refund  the  purchase-money 
on  his  surrendering  the  land  to  ttie  claimant; 
^J^ldt  diat  the  grantor  i^as  Mopped  to  say 
that  he  had  title,  in  defence  of  an  action  on 
the  promise.  Swpreme  Ot.,  1880,  Miller  «. 
Witson,  4  Wmd.,  267. 

lid:  Bmvie^  of  ptootm.  A  defendant  is 
not  bound  to  give  notice  of  a  defective  service 
of  process  and  his  sileiioe  does  not  estop  him 
from  objecting  to  the  want  of  jutisdictiOA. 
Supreme  Ot.,  1868,  Williams  «.  Van  Yalken- 
burg,  16  JBbw.  Pt.,  144. 

114.  XfceiilHiiilikig'  i^Oidlablo  cottttraiot.  If 
a  contract  be  voidable  for  fraud  or  conoeAl- 
meut,  and  after  full  explanation  or  examina- 
tion, the  injured  party  declares  himself  satisfied 
with  the  contract  and  reaffirms  it,  and  t2iere* 
upon  the  other  makes  preparation  for  peiform- 
anoe  ou  hi^  part,  the  former  is  estopped  from 
denying  the  validity  of  the  contract.  [6  HUl, 
684;  8  Id.,  216;  4Metc.,881;  18  0onB.,ia8; 
9  Barn,  ft  0.,  609,  67.]  Svprms  Ot.,  1861, 
Bronson  «.  Wiman,  10  Barb.,  406 ;  affirmed, 
S.  0.,  8  K  Y.  (4  SeJd.),  182. 

115;  Ihropoaad  violotlOQ  of  oontraot  0. 
having  agreed  to  sell  certain  stock  to  A.,  sub- 
sequently told  him  that  he  had  ofi^red  to  sell 
it  to  L. ;  and  A.,  without  asserting  his  rights 
under  the  contract,  declined  to  advise,  and  O. 
sold  it  to  L.  Held,  that  A.  was  not  estopped 
from  tttalutaiuing  an  action  upon  the  contract. 
Supreme  Ot.,  1849,  Martin  «.  AngeQ,  7  Bwrh., 
407. 

116w  Prerventing  peiibimftpoo.  The  plain- 
tiff under  a  contract  with  defendant,  con- 
structed engines  for  defendant's  steamboat, 
and  put  them  in,  but  before  the  work  waa 
completed  defendant  cliEindestinely  removed 
the  boat  beyond  plaintifiTs  reaoL.  BM,  that 
he  was  estopped  from  objecting  that  the  work 
was  defective.  Supreme  Oi.,  1666,  Kidd  •. 
Belden,  19  Barb.,  266. 

117.  If  onepatohaftMadoubtlhlilBii^he 
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oonoedes  the  rigbt|  and  oannot  afterwards  dit- 
pate  it  in  an  action  for  the  price.  Supreme 
Ct,y  1841,  Oostar  «.  Brush,  25  Wend,,  628. 

118.  Buffering  a  stranger  to  sell  one's 
property.  A  person  having  a  conyeyance  of 
land,  -who  keeps  it  seoret,  and  looks  on  and 
saffers  another  to  purchase  and  expend  money 
on  the  land,  witbont  making  known  his  daim, 
will  not  be  permitted  afterwards,  in  equity,  to 
assert  his  legal  title  against  such  innocent  pur- 
chaser. [2  Atk.,  88;  1  £q.  Oas.  Ahr.,  856; 
Gilb.  £q.  Oas.,  88;  IVeo.  in  Oh.,  85;  2  Yern., 
150;  8  Atk.,  692;  5  Ves.,  688;  7  Id.,  281.] 
Chancery,  1816,  Wendell  9,  Van  Bensselaer, 
1  Johne.  Oh,,  844 ;  followed,  1882,  Town  & 
Needham,  8  Paige,  545. 

119.  The  application  of  this  principle  is  the 
same,  tboiigli  Uie  silent  party  have  only  a  re- 
version subject  to  a  life-estate  in  the  ene  whom 
be  permits  to  act  as  owner.  Ohanemry^  1815, 
Wendell  •.  Van  Benssel^r,  1  Johm.  Ch,,  844; 
foUowed,  1821,  Higinbotham  v.  Burnet,  5  /d, 
184. 

120.  A  person  hi^ving  the  legal  tiUei)  who 
acquiesces  in  the  sale  of  the  land  by  another 
claiming  or  having  color  of  title  to  it,  is  es- 
topped from  afterwards  asserting  his  title 
against  the  purcbeeer,-— especially  if  he  has 
encouraged  the  pf^Dies  to  deal  with  eaeh  other 
in  such  sale.  [1  Johns.  Oh.,  844 ;  6  T.  B.,  556 ; 
a  Venu,  289.]  Ghaneery,  1822,  Stons  «.  Bar- 
ker,* 6  Joh7k$,  Ch.,  166 ;  and  see  Denm&o^  e. 
Ely,  1  Bar^,  610. 

121.  When  a  party  procures,  or  even  ac- 
quiesces in,  the  disposition  of  his  property  by 
another  under  color  of  title,  and  pretending 
to  tide,  he  shall  be  bound  by  such  dispositioji, 
and  shall  be  presumed  to  know  the  law,  so  far 
ss  it  is  applicable  to  the  case ;  and  even  if  he 
shows  that  he  was  really  ignorant  of  the  law» 
and  acted  in  that  igporanoe,  still  the  maxim 
ignoraniia  legu  neminefn  eoooueat  will  apply 
in  favor  of  the  other  part^.  Suprmne  Ot,^ 
1857,  Tilton  e.  Kekon,  27  BoflrK  ^95. 

122.  Tb«  widow's  dowsr  having  been  as- 
iigned  to  her,  the  surrogate  ordered  a  sale  of 
^e  land  of  the  decedent  for  the  payment  of 
lebts,  and  it  was  aooordingly  sold  to  H.,  who 
mrobased,  supposing  that  he  would  acquire  a 
erfect  title,  but  there  was  no  proof  that  the 
ndow  induced  this  belief. 


*  8«e  this  osse  mentlMMd  in 
M«,lzzzi. 


CmBS  GaRMSUN), 


Held,  that  her  subsequently  purchasing  tbe 
cUums  of  the  creditors  of  the  estate  for  less 
than  their  value,  upon  a  representation  that 
the  value  of  her  dower  would  be  deducted 
from  the  purchase-money,  and  the  receipt  of 
the  whole  of  such  money  by  her  from  the  es- 
tate, as  assignee  of  the  creditors,  could  not 
estop  her  from  setting  up,  as  against  H.,  the 
surrogate's  want  of  jurisdiction  to  order  the 
sale  of  her  dower.  Ot.  qfAppeaU,  1851,  Law- 
renee  v.  Brown,  5  21,  T.  (1  8el4,\  894. 

123.  The  terms  of  the  sale  of  neal  property 
of  a  decedent  under  the  order  of  the  sunregate 
were,  that  a  clear  and  satis&ctpry  title  sbopUi 
be  given,  and  the  administratrix  was  pognisimt 
of  the  terms,  and  present  at  the  sale  in  peraen 
or  l)y  her  ^gent,  and  joined  in  tjie  report  of 
sikle.  J9tf2(|, that sh^ wasestopped from olajoip 
ing  dower  agsinst  the  purchaser.  Cham^/ryu 
1883,  Doiigrey  i>.  Toppii^,  4  P4»ge,  94. 

19i.  That  if  one  having  so  equitable  right 
to  redeem  premises  subject  tp  a  mortgage,  at- 
tends the  sale  on  the  fqreclpsure  of  such  mert- 
|;a^  he  not  being  a'par^  to  the  suit,  ian4 
conceals  from  the  bidders  the  iact  of  ane)^ 
claim,  and  aubseqpently  claims  and  r^^cvsivea 
tbe  surplus  moneys  as  a  Judgmentrcreditor,  he 
loses  his  right  pf  redemption  as  against  the 
pnrchaser  at  the  sale,  liowry  p.  Tew,  8  B(^, 
Ch.,  407. 

12^  Itpmecfj.  One  who  standa  b^,  and 
not  only  seas  another  bqy  of  others,  hut  ad- 
vises him  to  do  oq,  without  ^soloaiQg  tbe  title 
which  he  afterwards  sets  up,  is  not  estopped 
at  la»  from  asaerting  sueh  title.  The  pnr- 
chaser^s  remedy  is  in  equity.  8ii§Teme  Ot,, 
1841,  Swiok  V.  Sesfs,  1  ffilf,  17. 

126.  Sale  d  ohatMk  One  part-owner  of 
a  cargo  antfiorized  the  other  to  sell,  as  hia 
own,  the  part  of  tbe  former,  agreeing  to  look 
to  him  alone  for  payment,  and  was  present 
when  he  made  a  sal^  Meld,  that  these  acts 
estopped  him  fro^  denying  the  right  of  the 
other  to  sell.  Supreme  Ct^  1881,  Qatwater  e. 
Dodge,  6  Wend,y  897. 

127.  When  the  owner  of  goods  stands  by, 
and  voluntarily  allows  another  person  to  treat 
them  as  his  own,  by  which  maans  a  third  per- 
son is  induced  to  purchase  them  honajide,  the 
former  cannot  recover  them  from  the  pur- 
chaser [6  Ad.  <b  £.,  469 ;  10  Id.,  90 ;  6  Wend., 
486 ;  8  Hill,  215 ;  1  Greenl.  £v.,  §  207];  and 
the  same  rule  applies,  though  tbe  party  who 
enables  another  to  assume  the  credit  of  own- 
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erebip  may  not  be  actaally  present  when  the 
act  is  done,  by  which  the  third  party  is  de- 
ceived. [Oow.  &  H.  notes,  200.]  Ct,  of  Ajh. 
psals^  1850,  Thompson  «.  Blanohard,  4  K,  Y, 
(4  CoTMt),  808. 

128.  One  who  represents  property  as  be- 
longing to  a  third  party,  thns  indhoing  B.  to 
purchase  from  snob  party,  cannot  afterwards 
set  np  title  in  himself,  and  recover  against  B., 
who  bonght  on  the  faith  of  his  representa- 
tions. N.  r.  Com,  PI,  1862,  Breidert «.  Vin- 
cent, 1  E,  D.  Smith,  542. 

129.  Where  A.  is  informed  of  the  sale  of 
his  property  by  B.  as  his  own,  npon  credit, 
and  does  not  object  to  it,  nor  give  notice  of 
his  rights,  bat  permits  the  purchaser  to  pay 
the  purchase-money,  as  it  becomes  due,  to  the 
seller,  and  receives  it,  or  a  part  of  it,  from  the 
seller,  he  is  estopped  from  setting  np  his  title 
against  the  purdiaser.  Supreme  Ot,,  1858, 
Brewster  «.  Baker,  16  Bcvrh,,  618 ;  and  see 
Cheeney  «.  Arnold,  18  /i.,  484. 

laa  Where  a  person  stands  by,  and  know- 
ingly suffers  another  to  claim  to  be  the  owner 
of  personal  property,  and  to  make  an  agree- 
ment concerning  it  with  a  third  person,  ke 
cannot  afterwards  assert  his  own  title  to  such 
property,  to  the  damage  of  the  party  deceived. 
.  [4  Oomst,  808 ;  8  Hill,  215.]  N'.  T.  Com,  PI, 
1856,  Hibbard  «.  Stewart,  1  HiU,,  207. 

131.  That  a  vendor  of  goods  in  the  posses- 
sion of  a  bailee,  who  goes  with  the  purchaser, 
silently  assenting  to  the  purchaser's  demand 
for  the  goods,  cannot  afterwards  claim  the 
goods  from  the  bailee.  Tuttle  9.  Gladding,  2 
E.D,amWi,liyt. 

132.  Receiptor.  One  who  receipts  to  a 
constable  goods  seized  by  him  on  execution, 
is  estopped  from  asserting  titie  in  himself; 
though  perhaps  it  wonld  be  otherwise,  if  he 
had  interposed  his  claim  at  the  time  of  the 
levy,  and  receipted  without  prejudice.  S^ 
preme  Ot,  1842,  Dezell «.  Odell,  8  Mill,  215. 

133.  Ezeotitloii-salefl.  A  part-owner  of 
personal  property  pointed  it  out  to  a'  con- 
stable as  belonging,  to  the  extent  of  one-fifth, 
to  the  defendant  in  an  execution,  and  he  re- 
ceipted it  on  the  levy; — Meld,  that  he  was 
estopped  as  against  a  bona-Jlde  purchaser  on 
the  sale,  from  denying  that  the  defendant  had 
titie.  Supreme  Ot,,  1828,  Stephens  «.  Baird, 
9  Chw,,  274.  To  similar  effect,  1842,  Dezell 
V.  Odell,  8  EUl,  216. 

134.  Where,  at  the  time  of  a  levy,  the 


debtor  told  the  constable  that  he  had  sold  the 
goods  to  a  third  person,  but  the  constable 
nevertheless  took  and  sold  them, — Meld^  in 
trespass  by  the  debtor,  that  he  was  not  ^top- 
ped  from  showing  that  the  goods  belonged  to 
him.  To  create  an  estoppel  in  pais  it  is  not 
only  necessary  to  show  that  one  party  has 
made  an  admission  designed  to  influeuce  the 
conduct  of  another,  but  that  the  admission 
has  been  acted  upon  by  the  other  party.  [6 
Pick.,  456  ;  8  Hill,  216.]  Supreme  Ct.,'lS^, 
Farrell  v,  Higley,  Mill  A  D.  Supp,,  37. 

135.  Forblddixig  sale.  Where  a  party  for- 
bids the  sale  of  personal  property,  on  exeou- 
tion,  upon  the  sole  ground  that  the  property 
is  exempt  from  sale,  he  virtually  admits  that 
the  execntioii  and  sale  are  in  other  respects 
legal  and  valid.  Supreme  Ot,  1856,  Smith  e. 
Hill,  22  Barb.,  656. 

136.  Bidding  at  ezeoutton-aale.  One  who 
has  commenced  suit  against  a  sheriff  for  levy- 
ing on  his  property  an  execution  agtunst  a 
third  party,  is  not  estopped  from  maintaining 
his  claim  by  attending  at  the  execution-sale 
pending  the  suit,  and  bidding,  without  dis- 
closing his  claim.  Supreme  Ot,  1849,  Otis  ew 
Sill,  8  Barb.,  102. 

137.  If  A.  bids  at  sheriff's  sale  of  the  chatr 
tels  of  B.,  without  setting  up  any  daim,  he  is 
estopped  from  thereafter  setting  np  a  prior 
equitable  right  to  demand  the  execution  of  a 
mortgage  thereof,  both  as  agunst  the  pur- 
chasers and  against  the  sheriff.    lb. 

138.  A  party  is  not  estopped  from  denying- 
that  an  officer  had  power  to  sell  his  property 
under  execution,  unless  it  appear  that,  having 
knowledge  of  the  facts  invalidating  the  power, 
he  misled  the  purchaser.  The  inquiry  always 
is,  whether  the  party  against  whom  an  estop- 
pel is  alleged,  has  by  his  actions  or  words,  in- 
fluenced the  conduct  of  others  so  that  a 
wrong  will  be  done  to  those  so  influenced,  if 
the  party  should  be  permitted  to  show  a  state 
of  facts  inconsistent  with  his  actions  and 
words.  Ot.  of  Appeals,  1864,  Carpenter  t. 
Stilwell,  11  K  T.  (1  Mem.),  61 ;  reversing 
S.  0.,  12  Barb.,  128. 

139.  An  aaaignee  of  the  Judgment-debtor, 
although  claiming  under  a  general  assignment 
which  does  not  except  property  exempt  from 
execution,  cannot  daim  property  as  exempt, 
after  having  stood  by  at  the  time  of  the  sale 
thereof  on  execution,  and  made  no  dum.  Su- 
preme Ot,  1856,  Smith  «.  Hill,  22  Barb.^  656. 
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140.  ABolgmnent  of  debt  When  one  takes 
an  assignment  of  a  debt  upon  the  faith  of 
what  the  debtor  says,  as  to  the  validity  or 
bahmoe  or  other  oiroamatanoe  of  the  claim, 
the  debtor  is  estopped  to  impeach  it  by  set-off 
or  payment  [Addis.,  166 ;  2  Teates,  641 ;  14 
8erg.  A  B.,  804;  1  Bam.  &  Ad.,  142.]  ^6^ 
prene  Ct^  1889,  Foster  v.  Kewhmd,  21  Wend.^ 
94;  8.  P.,  Petrie  v.  Feeter,  Id,,  172. 

141.  Where  the  obligor,  in  a  bond  which 
was  subject  to  an  equitable  defence,  consented 
to  its  assignment  by  the  obligee  to  a  third 
person,  as  security  for  an  existing  debt,  and 
for  further  advances  made  at  the  time  to  such 
obligee  by  the  assignee,  who  agreed  also  to 
give  further  time  of  payment  to  the  obligor ; — 
Sdd^  that  although  the  assignee  knew  of  the 
szistence  of  such  defence  when  he  took  the 
aaaigmnent,  yet  that  the  obligor  was  estopped 
by  his  consent  to  such  assignment,  from  avail- 
ing himself  of  it  Ct.  qf  Appeals,  1849,  L'Amo- 
rem  9.  V isoher,  2  Jf.  Y.  (2  Comst.),  278. 

142.  A  party  who  sees  his  obligation  trans- 
ferred to  a  hana-Jtde  purchaser  for  value,  with- 
out giving  notice  of  his  defence  or  set-of^  is 
estopped  from  setting  it  up.  Suprems  Ot, 
1848,  Tyiee  v.  Tates,  8  Barb.,  222. 

143L  Where  a  party  contemplating  the  pur- 
chase of  a  bond  and  mortgage  inquires  of  the 
mortgagor,  who  assures  him  that  all  is  right, 
and  thereupon  he  purchases  the  securities,  the 
mortgagor  is  estopped  from  setting  up,  by 
way  of  defence,  that  the  bond  and  mortgage 
were  obtained  from  him  by  fraud.  [19  Wend., 
fi57;  6  How.  (Miss.),  698.]  K  F.  Superior 
Ct,,  1844,  Hills  «.  Yaret,  8  if.  F.  Leff.  OU,, 
105. 

144.  Ignoraiioe  on  the  part  of  the  person 
making  the  representations,  will  not  preclude 
the  application  of  the  estoppel.  [9  Bam.  h 
Cress.,  462 ;  1  Story's  Eq.  J.,  $  886.]  lb.  To 
the  same  effect,  iT.  F.  Buperior  Ot.^  1860 
[citing,  also,  21  Wend.,  172],  Kingsley  «.  Ver- 
non, 4  Sandf,,  861. 

14&  The  assignee,  however,  is  only  entitled 
to  recover  the  amount  he  actually  paid  for  the 
bond  and  mortgage,  with  interest  from  the 
time  the  assignment  was  made.  As  between 
the  obligor  and  assignee  it  is  a  question  of  su- 
perior equities,  and  all  the  assignee  can  prop- 
erly ask,  is  to  be  indemnified  for  what  he  aot- 
oally  pud.  M  F.  Superior  Cft.,  1844,  Hills  «. 
Varet,  8  N.  F.  Leg.  Obs.,  106. 

146L   Ghattol-inortsagtt   and   ezeontlOD. 


Where  a  mortgagee  of  chattels  obtained  judg- 
ment for  the  same  debt,  and  issued  execution, 
which,  by  his  direction,  was  levied  upon  the 
property  covered  by  the  mortgage,  and  he  re- 
voked this  direction  when  the  property  was 
about  to  be  sold  under  another  execution,  and 
subsequently  applied  to  the  court  to  order  the 
sheriff  to  pay  the  money  arising  from  such 
sale,  in  satisfiaction  of  his  own  execution, — 
Held,  that  he  was  thereby  estopped  from 
claiming  under  the  mortgage,  and  this,  not- 
withstanding the  application  was  denied.  Ct. 
of  Appeals,  1848,  Butler  9.  Miller,  1  K  F.  (1 . 
Cfomst),  496. 

147.  If  he  had  simply  revoked  the  direc- 
tion, and  claimed  as  mortgagee  only,  with- 
out abandoning  that  position  by  subsequently 
claiming  under  the  execution,  he  would  not 
have  been  estopped.    lb. 

148.  Aaatgnor  estopped.  Where  a  mort- 
gagee assigned  a  mortgage,— ^tf^i,  that  he, 
and  all  claiming  under  him,  were  estopped 
from  denying  that  the  mortgage  was  accepted 
by  him.  Ohanoory,  1848,  Loomis  e.  Stuyve- 
sant,  10  Paige.  490! 

149.  Where  a  creditor,  after  payment  of 
his  debt,  allowed  the  securities  to  be  trans- 
ferred to  a  third  party,  who  advanced  money 
thereon  in  good  faith ; — Held,  that  the  creditor 
was  estopped  from  saying  that  the  note  was 
paid.  Supreme  Ct.,  Sp.  T.,  1869,  Baker  v. 
Beely,  17  fiw,  iV.,  297. 

150.  Antborltyofagenttotraoafer.  The 
indorsers  of  a  note  having  consented  that  an 
agent  who  held  it  for  colTection  might  transfer 
it,  and  that  the  transferee  might  hold  it  as  an 
obligation  against  them,  and  the  latter  having 
advanced  his  money,  on  the  faith  of  such  con- 
sent, the  indorsers  are  estopped  from  alleging 
a  want  of  authority  in  the  agent  to  transfer 
the  note.  Supreme  Ct,,  1867,  Hartshorn  «. 
Brace,  26  Barb,y  126. 

151.  M'ote  ghron  to  corporatioii  for  atoclti 
Where  defendant  gave  his  note  for  his  sub« 
scription  to  stock  in  a  banking  association, 
under  an  agreement  that  it  should  not  be 
valid  unless  he  elected  to  accept  the  stock ; — 
Eeld,  that  renewal  of  such  note  at  maturity 
by  him,  on  the  assurance  of  the  cashier  that 
the  interest  paid  would  come  back  to  him  in 
a  dividend,  was  an  election  to  take  stock  and 
to  become  absolutely  bound.  Supreme  Ct,, 
1867,  Oowles  «.  Gridley,  %^Barb.,  801. 

152.  IndoraanMat     One  whe  indorses  a 
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note  after  it  oomes  to  the  plaintiff's  bands,  for 
a  valuable  consideration,  is  estopped  from  set- 
ting np  that  the  indorsement  was  irregnlar. 
Supreme  Ot.^  1889,  O^ey  ».  Boorman,*  21 
Wend.,  688. 

153.  A  partner  who  indorses  an  accon^mo- 
dation  note  with  the  firm  name,  ici  estopped 
from  availing  himself  of  the  want  of  anthoritj 
from  his  copartner.  Supreme  Ot.,  1842,  Hawks 
V,  Manger,  2  Bill,  200. 

154.  One  i^ho  indorses  a  note  for  value,  is 
thereby  estopped  from  setting  up  that  the 
note  w«8  void,  as  against  tha  maker,  for 
usury.  [4  Bam.  &  Aid.,  212 ;  Ord  on  XJsurf, 
109.]  Sujprem  <7t.,  1844,  McKnIght  v. Wheeler, 
6  mUy  492. 

155.  8o  an  indooser  pf  a  promissory  not^ 
whicjii  was  made  by  married  wom^n,  cannot 
deny  that  the  makers  were  CQmpetent  to  make 
a  contract,  even  as  agalnat  a  holder  who  knew 
of  their  coverture  when  he  took  the  note,  since 
the  indorsement  imports  ft  contract  thsA  they 
vtere  competent.  Ct.  qfA^ffpMh,  1857,  Erwin 
«.  Downs,  15  K  7.  (1  Smim,  575. 

156.  Forged  indomemeiyt  That  the  4raw^ 
of  a  bill,  who  transfers  it  wit^  a  forged  indoiwe- 
ment  of  the  p^ee's  name,  is  estopped  froip 
denying  the  genuineness  of  the  indorsement. 
[8  HiU  So.  Oar.,  227 ;  Ril.  L.  Oas.,  248.]  Oqg- 
giU  V.  American  Exchange  Bank,  1  jSf,  F.  (1 
(kmU\  113. 

157.  —  aooeptanot.  The  de«)aNM^<vi  of 
defendant,  the  aJleged  acceptor  of  the  hill, 
that  it  should  be  pftid,  preclpdee  hi^l  from 
setting  up  thf^t  the  i^cep^npe  was  $  forgery, 
where  the  plaintiff  haa,  uppn  thi^t  aasunmce, 
given  a  valuable  co.nsiderfition  for  the  ^U. 
K  F.  Com.  PI,  1850,  Pover  «.  Pinkerton,  1 
E.  D.  JSmith,  80. 

15a  QqailWiW  of  4^wqq'«  w^^e.  The 
acceptance  of  a  bil^  and  promise  to  pay  it  at 
maturity,  estops  the  acceptor  from  setting  up 
as  a  defence  that  the  instci^m^nt  do^  not  con- 
tain the  name  of  the  drawee.  2f.  F.  Com,  PI,, 
1850,  Wheeler  v.  Webster,  1  E.  D,  3sfnit\  1. 

159.  Negotial^Ulty  Qf  ppte.  Where  an  in- 
strument describes  itself  as  being  a  promissory 
note,  and  on  its  face  it  purports  to  be  nego- 
tiable, by  being  payable  to  order,  and  the 
payees  indorse  it  in  blank,  and  thus  pf^s  it  to 
the  holder  as  a  negotiable  promissory  note, 


*  But  seeBou,  Kotas,  amd  Obboib,  18^)08 ;  and 
Brewster  «.  SO^noe,  8  N,  T.  (4  SM,),  207,  214. 


they  are  estopped  from  denying  that  it  is 
such.  Supreme  OL,  1857,  Hodges  «.  Shuler, 
24  Barb.,  68. 

160.  Part  payment  The  maker  of  a  note 
is  not  estopped  from  denying  title  by  merely 
having  made  paymenta  upon  it.  Supreme  CL, 
1858,  Lounsbqry  9.  Depew,  28  Barh.^  44. 

161.  Bepreaeptatton  of  vaMctt^.  Parties 
are  estopped  from  denying  that  an  instrument 
had  a  le^  existence,  so  as  to  make  a  tractfer 
of  it  for  less  than  its  face,  usurious,  where 
they  effected  the  transfer  on  the  faith  of  rep- 
resentations that  it  bad  such  e^tenoe.  [10 
Pi^ige,  826 ;  6  Hill,  492.]  A.  F.  Cbm.  Ct.y 
1846,  American  Life  Ins.  &  Trust  Oo.  e.  Bay- 
ard, 5  N,  F.  Leg,  Ob$.,  18. 

162.  Cartifip^te.  ThenjAj^er^tfane^ptia- 
ble  promissory  notei  wlpio  ^v^  a  certificate 
that  it  was  given  for  valfie,  ai^d  ^oi^ld  be  paid 
when  due,  on  the  f^tii  of  ^hicb  a  hfl^fik-Jlf^ 
P9rchaser  for  value  tak?e  tjbe  noi^,  is  estopped 
from  s^ng  up,  as  against  him,  the  invalidity 
of  jfee  not^r-d.  jr-$  flfi^ry.  ^o  wWi  *»  agaw^t 
an  innocent  person,  c^  take  ^4^mitsge  of  h^« 
owii  frai^d.  So  far  from  b«!JAg,  in  su^h  ^,  tsa,^ 
a  4efe^ce,  the  fraud  would  itself,  if  a^y  lo9» 
were  sustained,  be  a  positive  pause  of  actkum 
entitljjg«  Jjhe.ii^iured  party  to  equivalent  dam- 
f^ges.  [10  Paige,  826;  19We^d.,557;  2Penn 
621 ;  4  Dper,  408.]  Supreme  CUy  185^  ¥«' 
ohaniqs'  Blank  of  Bropkly^  «.  T.oWMWd,  29 
fyrh.,  5.69;  S,  0.,  nZTow.  iV.,  569;  1868, 
OJtiftwb^rJain  f>.  To^vnsend,  7  Alih.M  Pr^  81 ; 
8. 0.,  26  BiMrh,,  Ql^  To  the  smne  eSeot,  18^ 
Tru8co«i  «•  I>*^i8,  4iW.,  ^Q5, 

163.  Bnt  whei)  th§  V^/rawer  is  s^^t,  and 
the  lender  makes  no  inquiry,  the  defence  is 
not  9i(cluded,  merely  by  th^  omiasion  to  dia- 
cloae  the  true  character  of  the  bill.  iT.  7. 
Supm^r  Qt.,  1856,  Olark  «.  I^i^aop,  4  J>t*^^ 
408. 

}64.  In  nfx  aotiiW  against  the  indorser  of  a 
note,  indorsed  for  the  accommpdation  of  the 
maker,  when  the  defence  is^  that  it  was  usn- 
rionsly  discounted  i^t  its  first  inoeptio^,  the 
purchaser,  having  bought  it  from  a  third  per 
son,  after  it  waa  so  indorsed,  may  show  that 
the  seller,  by  the  authority  of  tiie  indorser, 
represented  H  to  be  business-paper,  and  that 
it  was  purchased  on  the  faith  of  auch  repre- 
sentations. If,  F.  Superior  Ct.,  1856,  Bene- 
dict 9.  Oaffe,  5  J)uer,  226 ;  and  see  Bobins 
«.  Richardson,  2  B<^iio,,  248. 

165.  In  such  a  case,  papers  ezecot^  ^  (he 
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indomr,  and  deliTered  to  the  seller,  to  enable 
him  to  show  his  authority  to  make  snch  rep- 
resentations and  the  declarations  and  other 
cirotunstanoes  accompanying  such  delirery, 
nd  going  to  show  that  the  paper  was  given 
for  that  purpose,  may  be  giyen  in  evidence 
hj  the  pUuntiff,  although  the  papers,  by  their 
tenns,  may  not  be,  In  themselves,  evidence  of 
sQch  a  &ct,  iT.  F.  duperiar  Ct,y  1856,  Bene- 
dict 9,  Oaffe,  6  Jhier,  226. 

166L  Value  raoetred.  The  fact  that  a  bill 
contahis  the  worda  ^  value  received,'*  does  not 
mske  the  mere  offering  of  such  a  bill  for  dis- 
ooont  a  representation  that  it  was  actually  ac- 
cepted for  value  received  by  the  acceptor, 
▼hich  will  estop  the  defendant  from  proving 
the  contrary^  as  against  a  party  who  discount- 
ed it  osnriously,  without  any  inquiry  into  the 
consideration.  If.  T.  Superior  Ct,^  1856,  Olark 
f .  Loomis,  5  Dimt,  468. 

167.  'Waiter  of  prates^  fto.  Where  the 
defendant,  sued  as  indorser  of  two  promissory 
notes,  had  written  to  the  plaintiffs,  agreeing 
to  an  arrangement  giving  farther  time  of  pay- 
ment to  the  makers,  and  that  no  act  of  the 
plaidtifb,  in  so  doing,  should  exonerate  the 
d^endant  as  indoiBer,  and  waiving  notice  of 
protest, — HM^  that  the  defendant  was  not 
estopped  by  the  letter  from  setting  up  as  a 
defence  that  the  indorsements  were  forgeries. 
A^^TMM  Ot.^  1844,  Thorn  o.  Bell,  HUl  S  D. 
8ufp.,  480. 

16ft  The  defendant  would,  however,  in 
ndb  case,  be  estopped  firom  setting  up  want 
of  notice,  or  forbearance  given  the  makers. 
lb. 

169.  MUitokan  Miertlon  of  payment  The 
indorser,  upon  receiving  notice  of  protest,  sent 
ihe  money  to  take  up  the  bill.  The  holder, 
Qoder  an  honest  mistake,  informed  him  that  it 
was  taken  up ;  in  consequence  of  which  he 
was  prevented  from  taking  up  the  bill  and 
collecting  it  from  the  drawer,  who  became  in- 
solvent, ffeldj  that  the  holder  could  not 
afterwards  recover  from  the  indorser.  He 
wis  estopped.  [6  Ad.  A  £.,  469 ;  2  Exch., 
664;  8  Hill,  219.]  That  he  made  the  mis- 
statement in  good  faith  makes  no  difference. 
The  estoppel  applies,  not  on  the  ground  of 
wilful  fraud  in  making  the  representation,  but 
that  showing  the  representation  to  be  untrue, 
to  the  pnjudioe  of  the  indorser,  would  be  a 
fraud.  i\r.  F.  Superior  Ot.^  1850,  Kingsley  v. 
Temon,4i&i}i4/:,  861. 
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170.  Hdmastead  exemption.  The  ex- 
emption of  real  estate  from  sale  upon  execu- 
tion, created  by  filing  a  notice  under  the 
"Homestead  Exemption^'  act,  is  not  an  in- 
eumbrance^  clajm^  or  lien  on  the  premises; 
so  that  an  owner  who  has  filed  a  lien,  and 
who  subsequently  obtains  credit  by  reprtiBeu^ 
ing  that  there  is  no  incumbrance,  claim,  or 
lien  on  the  property,  is  not  thereby  estopped 
from  insisting  upon  the  exemption  of  the 
premises  from  sale  under  a  judgment  recov- 
ered for  the  debt  contracted  upon  the  faith  of 
such  representations.  Supreme  Ct.^  1854,  Bob* 
inson  «.  Wiley,*  19  Barh,y  167. 

171.  The  onatom-liouae  roglstiy  of  a  ves- 
sel in  the  name  of  A.,  as  owner,  though 
effected  upon  his  oath,  does  not  estop  him 
from  showing  that  he  was  not  the  owner,  but 
a  mortgagee ;  and  he  may  show  this,  not  only 
against  the  mortgagor,  but  as  against  a  third 
party  who  seeks  to  charge  him  aa  owner. 
N.  r.  Superior  CU^  1829,  Ring  «.  Franklin,  2 
HaU,  1. 

172.  Diaavowlng  demancl.  A  part-owner 
of  a  vessel  stated  to  one  who  was  about  to 
purchase  an  interest  in  it,  that  there  were  no 
bills  against  it  except  to  a  small  amount,  and 
there  were  funds  enough  on  board  to  meet 
them.  Held^  that  he  was  estopped  from  set- 
ting up  any  claim  against  the  boat  by  way  of 
lien  for  wages,  or  as  a  partner  with  the 
vendor.  Supreme  CL^  1862,  Tisdale  o.  Grant, 
12  Barb.,  ^11. 

173.  Bank-«ooonnt  A  dealer  with  a  bank, 
trusting  to  his  clerk's  report  that  his  bank- 
book was  correct,  omitted  to  examine  it,  and 
did  not  discover  that  checks  forged  in  hb 
name  by  the  clerk,  had  been  paid  by  the 
bank,  charged  in  the  book|  and  cancelled,  and 
returned  with  it,  until  some  months  after  their 
payment.  JEMd,  that  he  was  not  estopped 
from  denying  the  genuineness  of  the  checks. 
Ot.  qf  AppeaUy  1864,  Weisser  v.  Denison,  10 
K.  T.  (6  Seld.),  68. 

174.  Certifloataa  of  stook  fraudulently 
issued  by  the  oflScers  of  a  corporation,  do  not 
create  an  estoppel  tyi^Miit  against  the  corpora- 
tion  in  favor  of  a  purchaser  or  pledgee  from 
the  holder  of  such  certificates.  An  admist»ion 
or  representation  is  no  estoppel  in  favor  of  a 
stranger  to  whom  it  is  not  made,  and  whose 


*  Bevaned  on  other  groonds,  bat  this  dootrine 
approved,  8.  C,  ISilT.  T.  (1  JSmM)^  489. 
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oonduct  it  was  not  expressly  designed  to  in- 
fluence. [8  Johns.  Gas.,  101 ;  6  Hill,  684 ;  8 
Id.,  316 ;  T  Barb.,  644.]  Ct.  ofAppeah,  1866, 
Mechanics'  Bank  f.  N.  Y.  h  New  Haven  R.  B. 
Co.,  18  K  T.  (8  Kern.\  699. 

175.  Factor.  In  trover  for  goods,  which 
defendant  had  deceived  from  plaintiff  as  his 
factor,  the  defendant  is  estopped  by  his  ad- 
mission of  property  in  the  plaintiff^  made  sub- 
sequent to  the  conversion,  from  denying  plain- 
tiff's title.  Supr&me  Ct^  1817,  Kennedy  t. 
Strong,  \^  Johns.,  128. 

176.  But  had  defendant  made  no  such  ad- 
mission, he  might  have  set  up  title  in  a  third 
person.  lb, ;  and  see  Botan  «.  Fletcher,  16 
Johm.,  207. 

177.  A  oarxier  who  receives  property  from 
A.,  having  notice  of  B.'s  adverse  clsim  of  title, 
is  estopped  from  denying  A.'8  title ;  and  is  not 
entiUed  to  an  interpleader.  Supreme  Ct,^  J9^, 
71, 1857,  MoQaw  v.  Adams,  14  Mow.  Pr.,  461. 

178.  A  biQl  of  lading  is  conclusive  in  re* 
spect  to  the  quantity  of  the  goods  shipped,  as 
between  the  owner  of  the  vessel  and  the  as- 
signee for  value  of  the  bill  of  lading  and 
goods.  Supreme  Ct.y  1861,  Diokerson  v.  Seelye, 
12  BcMrh.,  99. 

179.  A  bill  of  lading  admitting  the  owner's 
title  and  the  condition  of  the  goods,  does  not 
estop  the  carrier.  X  T.  Superior  Ot.^  1862, 
Bates  «.  Stanton,  1  Duer^  79.  Ck>mpare  Dows 
«.  Bush,  28  .Sard.,  167. 

180.  An  admission  in  a  bill  of  lading  signed 
by  the  carrier,  that  the  goods  are  received  in 
good  order,  does  not  estop  him  as  against  the 
parties  to  the  instrument,  from  showing  by 
parol  evidence  that  the  goods  were  not  in 
good  order  when  received.  Ot.  of  Appeals^ 
1864,  Ellis  o.  Willard,  9  IT.  T.  (6  Seld.),  629. 

181.  Receipt  In  Insoranoe  polioy.  In- 
surers are  estopped  by  their  receipt  for  the 
premium  embodied  in  the  policy,  f^om  alleging 
that  the  policy  was  void  because  the  acknowl- 
edgment was  untrue.  Supreme  Ot.j  1866,  Goit 
V.  National  Protection  Ins.  Oo.,  26  Barb.^  189. 

182.  Order  to  deUver  goods.  Where  A., 
having  goods  of  B.  in  his  possession  for  sale, 
gave  G.  an  order  for  them,  without  mention- 
iug  any  claim  against  B.,  and  0.  received  the 
order  in  good  faith,  and  for  value, — Seldj 
that  A.  was  estopped  from  claiming  a  set-off 
against  0.  of  a  claim  against  B.  F.  Chan.  Ot.^ 
1840,  Wickoff  «.  True,  Glarhe,  287. 

183.  Cbdatenoe  of  corporatloa    A  person 


who  contracts  in  writing  with  an  association, 
using  the  name  by  which  the  association  is 
known.  Is  not  thereby  estopped  from  denying 
their  corporate  capacity.  Supreme  Ct^  1882, 
Welland  Canal  Oo. «.  Hathaway,  8  Wend^  480. 
Compare  Cospobatiok,  IX. 

184.  Coiporate  power.  In  an  aotion  by  a 
foreign  corporation  to  recover  a  sum  of  money 
loaned  in  this  State, — EelA^  that  the  defendant 
was  not  at  liberty  to  avul  himself  of  the  de- 
fence that  the  plaintiff  was  preclodad,  by  the 
terms  of  its  charter,  from  making  such.  loan. 
Supreme  Ct.,  1868,  Steam  Navigation  Oo.  o. 
Weed,  17 -Borft.,  878. 

185.  Recognition  of  BHrignmenfc  One 
who  had  executed  a  mortgage  to  a  banking 
association,  agreed  with  the  company  for  the 
surrender  of  shares  of  its  stock  in  part  aatis- 
faction  c^  the  mortgage,  provided  certain  ered- 
itors  of  the  company,  for  whoee  security  the 
mortgage  had  been  assigned  to  trustees,  akoeld 
consent;— ^62(2,  that  he  was  thereby  estopped 
from  denying  the  validity  of  the  assignment 
to  the  trustees,  and  from  insisting  that  the 
stock  should  be  applied  in  satisfaction  of  the 
mortgage  without  the  assent  of  the  trustees  or 
the  creditors.  Ct.  of  AppeaU^  1861,  Pakner  «. 
Smith,  10  If.  F.  (6  SeJd.\  808. 

186.  A  sabeoxiption  promising  to  pay  a 
certain  sum  to  the  trustees  of  a  church,  does 
not  estop  the  sabscriber  from  denying  that  the 
church  is  a  corporation.  Supreme  Ct.^  1887, 
First  Baptist  Soc  «.  lU^alee,  16  Ftfud,  606. 

187.  A  oreditor,  bjaooeptlns  a  dividend 
under  an  assignment,  is  estopped  from  ques- 
tioning its  validity.  Supreme  Ct.,  1886,  Allen 
V.  Boosevelt,  14  Wetid.^  100. 

188.  A  debtor  assigned  his  property  to  hia 
own  trustees,  providing  that  his  oieditora 
might  come  in,  on  oondition  of  releasing  him, 
and  a  creditor  claimed  nnder  it,  and  received 
a  part  payment ; — Held,  that  such  acceptance 
did  not  operate  as  a  bar  to  a  suit  by  the  cred- 
itor for  the  residue  of  the  debt.    lb. 

189.  Xnadlvent's  omkaion  to  aeiign  debt 
Where  a  debtor  who  held  a  bond  against  one 
indebted  to  him,  was  discharged  in  insolvency, 
but  he  did  not  transfer  the  bond  to  the  i^- 
signees,  nor  mention  it  in  his  list  of  property ; 
— Eeld^  that  he  was  precluded  from  claiming 
it  as  a  subsisting  debt  V.  Chan.  Ct.,  18S9, 
Hewlett  0.  Hewlett,  4  Edw.,  7. 

190.  Collateral  aeomity.  Where  a  cred* 
iter  held  an  over-due  mortgage  as  ooUatera* 
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mmrity  for  a  pre-^iating  d6bt,<^A2<2,  that 
ber  saying  to  the  mortgagor  that  the  principal 
was  not  wanted,  and  omitting  to  sue,  did  not 
estop  her  from  denying  that  the  mortgage  was 
taken  in  satiafaotion.  Supreme  Ct,^  1844, 
Oooaley  v.  Ooonley,  HiU  d  D.  8upp.,  819. 

191.  Watw  of  defect  in  radmnplioii.  A 
jvdgmeni-dehtor  intending  to  redeem  his  tin- 
divided  interest  in  certain  lands,  which  inter- 
«t  bad  been  sold  on  exeootioD,  paid  a  snm  a 
few  cents  less  than  the  amount  due,  and  the 
psrohiser  who  was  preyiousky  owner  of  the 
TemainiBg  interest  in  the  land,  snfiered  him  to 
oontfarae  in  ponseaiion  and  expend  money  in 
HnproTemente. 

EM,  that  the  pnrohaser  was,  in  equity,  es- 
topped from  asserting  any  daim  to  the  debt- 
or's interest.  [1  Story's  Sq.  Jnn,  §S  888,  889, 
88S;  5  Yes.,  087;  7  Id.,  281, 886;  6  D.  A  E.* 
564;  18  Wend.,  802,  817;  1  John.  Oh.,  858; 
« Id.,  106;  S  Johns.,  689;  S  Yes.,  448,  n.  8; 
1  BsU  dll  B.,  444;  Id.,  171;  Gilb.  Bq.,  86.] 
A^rsiM  Ct.,  J9p.  T.,  1849,  Hall  e.  Fisher,  9 
Aif»^17. 

19&  Ctelpalatlon  to  aUAs  ev^int  of  Mit 
(X,  a  naked  possessor  ol  land,  who  was  sued 
IB  Ifeetment,  made  an  agreement  with  plain* 
tiff  that  the  suit  shoold  abide  the  event  of 
sMther  aetion  between  other  parties,  and  that 
if  Jadgment  should  be  bad  by  the  defi»ndant 
in  atioh  other  action,  he,  0.,  would  pUfohaee 
the  land  held  by  him,  or  surrender  it  to  the 
plaiDliff;^AU;  that  the  plaintiff  having 
thereopoB  abandoned  his  suit,  0.,  and  all 
danning  under  him,  were  estopped  from  de- 
nying plaintiffs  title  after  the  defendant  hi  the 
other  notion  had  obtained  Judgment;  and  this, 
though  the  Judgment  was  by  nonsuit.  Supreme 
Oly  1848,  Brown  e.  Spragne,  6  Den.,  646. 

183L  Umttatftooa.  An  agreement,  made 
before  a  debt  is  barred,  not  to  plead  the  Stat- 
ute of  limitations,  if  it  operate  fraudulently 
upon  the  plainti£E;  will  estop  the  defendant. 
Supreme  Ot,  1888,  Gaylord  e.  Van  Loan,  16 
Wend.,  808. 

lH.aalatuad0rdeoreeL  After  A.  obtained 
adecree  for  the  sale  of  land,  to  pay  his  costs, 
next  the  ooats  of  infanta,  and  then  his  demand, 
B.  obtained  a  decree  for  a  sale  of  the  land  un- 
der both  decrees,  first  to  pay  the  costs  in  A.'s 
Mrit^  then  costs  <^  the  defendants,  then  B.^s 
demand  and  oosts,  and  then  A.'s  demand. 
The  master  adrertiaed  a  sale  under  the  latter, 
but  the  soHdtor  for  A.  required  him  to  pro- 


ceed with  the  sale  under  both  decrees.    Aid, 
that  A.  was  not  estopped  from  den3ring  that 
the  sale  was  under  both  decrees.     Ot  of  Ap' 
peak,  1868,  Wambaugh  e.  Gates,  8  K  T.  (4 . 
Seld.),  188. 

195.  Return  of  eaeecutlon.  Property  on 
whieh  a  deputy  sheriff  had  levied,  was,  in  the 
life  of  the  execution,  wrongfully  converted  by 
a  third  person ;  and  the  deputy  returned  the 
execution  nuUa  bona,  but  was  afterwards  per- 
mitted by  the  court  to  withdraw  the  execu- 
tion from  the  files  and  cancel  the  return,  and 
the  sheriff  then  brought  an  action  for  the  oon- 
yersion ; — HMy  1.  That  he  was  not  estopped 
fit>m  proving  that  the  property  i>ek>nged  to 
the  debtor,  and  had  been  levied  on ;  S,  That 
the  return  did  not  divest  the  title  acquired  by 
the  levy  or  discharge  the  right  of  action  for 
the  conversion.  Gt.  o/Appeale,  1866,  Bartcer 
e.  Binninger,  14  IT,  Y.  (4  Kern.),  870. 

IM.  The  dark  of  oomt  diabhavgiad  a 
mortgage  held  hf  him  ss  security  for  a  iVnid 
in  court,  and  took  another  mortgage  as  a  sub- 
stitute, without  authority  to  do  so;  and  the 
owners  of  the  fheld,  with  kitewledge  of  the 
facts,  foreoleeed  the  second  mo^tgMg^ 

Xteld^  that  they  were  thereby  concluded 
from  resorting  to  the  first  mortgage  on  a  de* 
fioieney  in  the  second.  0$.  ffApptuti^  1848, 
Fai'mer's  Loan  A  Trust'  Oo.  e.  Walworth,  1 
ir.  r.  (1  Oom«t.%  488. 

197.  Offloera  eatopitod.  Where  a  contract 
on  behalf  of  the  Sute  with  an  individual,  has 
been  declared  illegal  by  the  proper  htw  officer 
of  the  State,  acting  under  instructions  from 
the  Legislature,  and  has  been  accordingly  re- 
sohided,  the  State  and  its  agents  are  thereby 
estopped  from  denying  its  illegality.  Cft,  ^ 
Appeals,  1861,  Peck  «.  Burr,  10  K  Y.  (6  Md.), 
294. 

198.  Public  officers  who  have  assumed  an 
unlawfol  authority,  and  acted  under  it, — e.  ^., 
oommiesionera  of  highways  in  proceeding  to 
lay  out  a  road, — are  not  thereby  estopped 
firom  asserting  their  want  of  Jurisdiction,  anti 
refusing  to  proceed  farther,  whenever  they 
discover  their  error.  Bupr&me  Ot^  1868s  Peci- 
pie  e.  Commissioners  of  Highways  of  Seward, 
27  Barb.,  U. 

199.  Although  where  a  oaual  officer  of  the 
State  takes  the  waters  of  a  Htream  under  a 
claim  of  permanent  right,  and  thereby  mis- 
leads the  plaintiff^  and  induces  him,  instead  of 
seeking  bis  damages  as  for  a  temporary  appro- 
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priatioD,  to  bring  an  aotion  to  try  the  right  of 
permanent  nse,  the  officer  would  be  estopped 
from  changing  his  ground  and  setting  up  a 
temporary  appropriation ;  yet  a  mere  declara- 
tion made  aifter  the  act,  to  a  stranger,  in  re- 
spect to  the  character  and  purpose  of  his  ap- 
propriation, is  not  of  itself,  evidence  on  which 
to  base  an  estoppel  in  pait^  Ct.  qfAppeaU^ 
1868,  Walrath  v.  Redfield,  18  K  F.  (4  Smith), 
467. 

200.  Bnabltng  officer  to  pass  liiB  acooimt 
The  holder  of  unpaid  county  orders  gayethem 
to  the  treasurer,  to  be  exhibited  by  him  to  the 
board  of  supervisors,  and  took  his  check, 
payable  at  a  future  time,  and  the  treasurer 
afterwards  took  up  the  check  by  substituting 
orders  which  he  had  already  paid; — Held^ 
that  the  holder  was  estopped  from  doming 
that  the  orders  exchanged  by  him  were  not 
paid,  and  could  look  to  the  treasurer  only. 
Supreme  Ct,,  1848,  Ohemung  Canal  Bank  «. 
Supervisors  of  Ohemung,  6  Den.y  617. 

201.  A  receipt  in  full  given  by  a  creditor 
to  the  agent  of  his  debtors,  in  exchange  for 
ihe  oertifloate  of  the  agent  that  the  debtors 
owe  a  certain  babince  on  settlement,  does  hot 
estop  the  creditor  from  asserting  his  dum 
against  the  principals,  where  it  appears  that 
the  principal  knew,  notwithstanding  the  re- 
ceipt, that  the  agent  had  not  actually  paid  the 
debt.  Ct.  of  Appeals^  1849,  Davis  «.  Allen, 
8  i^.  F.  (8  Oomst),  168. 

20aL  Parol  award.  Where  a  party  to  an 
arbitration  induces  the  arbitrators  to  make  a 
parol  award  instead  of  a  written  one,  by  rep- 
resenting that  the  parties  have  so  agreed,  he 
is  estopped  from  saying  that  the  parol  award 
is  void.  Supreme  Ot.y  1866,  French  «.  New, 
20  Barh.,  481. 

203.  Eaceoator  de  eon  tort  One  who  is 
not  named  as  executor  in  a  will,  though  he  has 
assumed  to  act  as  such,  is  not  estopped  from 
denying  that  he  is  executor,  when  cited  to 
account  by  the  surrogate,  for  the  surrogate 
has  no  power  to  require  an  executor  de  mm 
tort  to  account.  Supreme  Gt^  1862,  Wever  «. 
Marvin,  14  jBorJ.,  876 ;  8.  0.,  7  Bow.  Pr.,  182. 

204.  Ratifioatioi],  by  a  diatzibntee  under 
a  will,  of  a  sale  by  the  executors,  which  they 
were  authorized  to  make,  by  receiving  a  share 
of  the  proceeds,  estops  him  from  disputing  the 
regularity  of  the  sale  or  its  propriety.  A,  V. 
Ohm,  Ot.,  1846,  Martin  e.  Sherman,  2  San4f. 
Oh,,  841. 


205.  Ratifioatk>n  of  mortgaga  P.  gave 
to  a  boruhfide  mortgagee,  a  mortgage  of  land, 
the  title  to  which  was  in  8.,  who  was  in  pos- 
session with  P. ;  and  8.  treated  the  mortgage, 
afterwards,  as  valid  and  subsisting,  and  volun- 
tarily paid  a  part  of  it ; — Held,  in  a  suit  by  the 
mortgagee  against  P.  and  S.  for  a  foredoeure 
and  sale,  that  8.  was  estopped  from  setting  up 
his  title  to  the  premises,  in  avoidance  of  the 
mortgage.  Chancery,  1821,  Lee  «.  Porter,  6 
Johne,  Oh.,  268. 

206.  An  inregular  Ibrecloaare  by  adver- 
tisement, not  perfected  by  the  statutory  evi- 
dence of  a  sale,  does  not  estop  the  mortgagee, 
who  made  it,  from  denying  its  validity.  Su- 
preme Ct.,  1862,  Oohoes  Oompany  v.  Goes,  18 
Barb.,  187. 

207.  AMrignment  of  moitgaga  E.,  pos- 
sessing and  claiming  the  fee  of  land,  and  hav- 
ing purchaMd  an  outstanding  mortgage  upon 
the  premises,  devised  a  base  fee  to  J. ;  and  J. 
and  M.,  being  the  executors,  assigned  the  mort- 
gage and  the  moneys  due  and  to  grow  due 
thereon  to  W.,  without  any  covenants  con- 
cerning it,  but  reciting  the  will,  and  by  the 
same  instrument  released  all  their  estate  in 
the  premises  to  W.  ',—Held,  that  they  were 
not  estopped  from  alleging  that  the  mortgage 
was  extinguished  prior  to  the  assignment  Ot. 
qfErrore,  1884,  Jackson  v.  Waldron,  18  Weni., 
178;  affirming  8.  0.,  euh  nom.  PeQetrean  t. 
Jackson,  11  Id.,  110. 

20&  Devisee.  That  one  who  has  recovered 
premises  as  a  devisee,  is  estopped  from  deny- 
ing  the  devisor^s  title.  Yarick  e.  Edwards,'* 
11  PoAge,  289. 

209.  A  partition  of  real  estate  among  dev- 
isees, by  action,  and  occupancy  under  it, 
claiming  as  owners  in  fee,  does  not  create  an 
estoppel  in  favor  of  a  judgment-creditor,  who 
purchased  the  share  of  a  devisee  at  a  sale  un- 
der his  own  execution,  so  as  to  prevent  such 
devisee  from  showing  that  by  the  devise  the 
legal  estate  was  vested  in  the  executors  sod 
not  in  the  devisees,  at  the  time  of  the  docket- 
ing of  such  Judgment,  and  therefore  that  such 
judgment  was  not  a  lien  on  the  share  of  such 
devisee,  and  that  the  purchaser  acquired  no 
title.  OU  of  Appeals,  1848,  Brewster  e.  Striker, 
2  K  Y.  (2  Comet),  19. 

210.  Gk>nve7ance  under  partitioiL  If  the 
doctrine  of  estoppel  can  be  applied  so  as  to 

♦  The  judgment  waa  reversed  in  S.  C,  6  Den.,  6«^ 
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•praTent  parties  distnrbing  a  partition  merely 
because  there  has  been  possession  under  it, 
there  is  mnoh  more  ground  for  applying  it 
where  each  owner  has  by  his  or  her  deed 
claimed  to  own  a  separate  lot  in  entirety,  and 
has  under  that  claim  conveyed  the  land  by 
deed  or  mortgage,  and  subsequent  foredoeure, 
tmd  reoeiyed  from  the  purchasers  the  full  oon- 
stdenttion  for  the  entire  title  to  the  lot,  under 
this  representation  made  by  all  and  each,  that 
each  held  a  lot  separately  in  fee,  and  without 
any  co-tenant.  Supreme  (7t.,  1855,  Mount  v, 
Morton,  80  Ba/th,^  128. 

211.  A  license  may  be  inferred  from  the 
«ct8  of  the  parties  in  connection  with  the 
silent  acquiescence  of  the  plaintiff^  and  such 
aoquiesoeitoe  may  inure  as  a  license  by  estop- 
pel, when  the  other  requisites  to  create  an 
estoppel  til  pau  concur.  N,  T.  Superior  Ot.^ 
1857,  Walter  v.  Post,  6  Duer^  868;  8.  0.,  4 
AJtiboM  iV.,  882. 

212.  Bonndazy.  A.  and  B.  agreed  upon  a 
line  as  being  their  boundary,  and  each  planted 
tiieir  crops  accordingly; — HM^  that  neither 
party  could  set  up  that  the  line  was  mis- 
taken, so  as  to  acquire  the  other's  crops.  Su- 
preme Ot^  1882,  Dewey  «.  Bordwell,  9  Wend.^ 
«5. 

213.  The  owner  of  land  is  not  estopped  from 
setting  up  his  titie,  by  merely  suffering  in  si- 
lence the  erection  of  his  neighbor's  wdl  upon 
his  ground.  His  non-interference  might  ez- 
CQse  a  trespass,  but  could  not  operate  to  direst 
and  transfer  a  titie.  Merely  standing  by  and 
suffering  another  to  erect  a  building  or  wall 
on  land,  is  not  effectual,  in  a  court  of  law,  to 
give  a  titie.  So  held^  on  a  review  of  author- 
ities. N,  F.  Superior  Ot,  1866,  MiUer  v. 
Hatt,*  6  Ihier,  272. 

214.  Vendor  and  purobaaer.  One  who, 
while  in  possession,  recognizes  the  title  of 
another,  and  offers  to  purchase,  may  show 
titie  out  of  such  person,  if  the  acknowledg- 
ment of  titie  in  him  was  produced  under  a 
mistake,  or  by  imposition.  Supreme  Ot^ 
1801,  Jackson  v.  Guerdon,  2  Johne,  Cku.^  858 ; 
1881,  Jackson  e.  Spear,  7  Wend.^  401. 

215.  But  if  the  party  enter  into  possession, 
he  cannot  dispute  the  titie  of  him  under  whom 
he  enters,  uhtil  after  a  surrender  of  the  pos- 
session.   [8  Johns.,  499;  7  Id.,  157;  14  Id., 


«  See  this  ease  limited  in  Tilton  «.  Nelson,  87 
JM.,  595,  608. 


224;  7  Oow.,  687.]  Supreme  Ct,  1881,  Jack- 
son e.  Spear,  7  Wend,^  401. 

216.  One  who  admits  titie  in  another,  and 
agrees  to  purchase  from  him,  cannot  set  up 
titie  in  himself  under  a  deed  held  previous  to 
such  admission.  Supreme  Ci,^  1884,  Sayles  v. 
Smith,  12  Wend.^  57. 

217.  Where  one  in  possession  of  land  cove- 
nants with  another  to  pay  him  for  the  land, 
and  receive  a  deed  from  him,  he  is  estopped, 
in  the  absence  of  fraud,  from  setting  up  an 
adverse  titie.  Supreme  Ct^  1817,  Jackson  «. 
Ayers,  14  Johne.^  224. 

2ia  One  who  takes  a  oontniot  for  the 
purchase  of  land,  is  estopped  from  denying 
the  vendor's  titie,  unless  he  can  prove  the 
transaction  a  mere  cover  for  usury.  Supreme 
Gt,,  1827,  Jackson  e.  Smith,  7  (7mo.,  717. 

219.  A  peraon  wbo  haa  entered  into  pos- 
session under  another,  and  acknowledged  his 
title,  cannot  set  up,  in  defence  to  an  action  of 
ejectment,  an  outstanding  titie  in  a  third  per- 
son.   Supreme  Ot.^  1810,  Jackson  o.  Stewart, 

6  Johne.^  84;  Jackson  «.  De  Walte,  7  Johne,^ 
157.  Followed  [citing,  also,  6  Ohio,  89;  4 
Dev.  &  Bat  L.  B.,  449],  Cfhaneery,  1848, 
Bank  of  Utioa  v.  Mersereau,  8  Barb,  Oh.^  528, 
567. 

220.  A  purchaser,  entering  under  the  ven- 
dor, is  estopped  from  setting  up  titie  against 
him.  Supreme  Ot.^  1826,  Jackson  e.  Hotch- 
kiss,  6  Chw.y  401. 

221.  S.  entered,  under  a  contract  to  pur- 
chase from  A.,  and  6.  induced  S.  to  give  him 
possession  \Seldt  that  he  entered  under  A., 
and  like  him,  was  estopped  from  denying  A«*s 
titie.    Supreme  CU^  1827,  Jackson  v.  Walker, 

7  Ciw.,  687. 

222.  One  entering  under  another  cannot 
dispute  his  titie.  [Till.  Adams  on  EJ.,  217.] 
at.  qfErren,  1880,  Jackson  v.  Miller,  6  F^fikf., 
228 ;  affirming  S.  0.,  6  Oow.,  751. 

223.  As  to  how  far  the  vendee,  having  en- 
tered or  held  under  the  vendor,  can  dispute 
his  titie,  while  he  continues  in  possession* 
Kenada  v.  Gardner,  8  Barb,,  589. 

224.  That  the  recognition  by  one  in  posses- 
sion, of  the  title  of  another,  as  being  his  land- 
lord or  vendor,  estops  him  from  denying  it 
Ingraham  e.  Baldwin,  9  K  Y.  (5  Seld,),  45 ; 
affirming  S.  C,  12  Barb,,  9. 

225.  It  eeeme,  that  one  who  has  forcibly 
entered  is  not  precluded  from  setting  up  a 
titie  in  himself^  or  a  third  person,  in  bar  of 
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•n  i)}ectment.    Jftekaon  «.  Mih^  16  /ohns,^ 
197. 

226.  Bayiqg  olalms.  /i(  mmu,  that,  in  no 
case,  is  an  oooopant  of  land  estopped  from 
buying  in  claims  against  it,  except  where  he 
is  under  an  obligation,  express  or  implied,  to 
restore  the  possession  at  some  time,  or  in 
some  event  [7  Wend.,  401;  19  Id.,  105;  8 
Hill,  618.]  Hill  V.  Hill,  4  Barb.,  419.  To 
similar  effect  [citing,  also,  7  Wheat.,  586;  2 
Harsh,  97;  4  Litt,  976],  Averill  v.  Wilson, 
4  Ba^K  190.  Oompare  Mtappel  by  Jkei, 
tupra. 

227.  4^ftfiwont  te  pnaawpicui  If  one 
purty  a^reee,  in  writing,  with  another  that 
he  shall  own  «nd  hold  a  pieoe  of  land  to  him 
and  his  heiva,  and  deliveni  him  the  poasowon, 
and  that  possession  is  held  and  ei^ojed  for  a 
time  beyond  the  memory  of  mim,  he  is  eon- 
olnded  from  disputing  the  title.  Si^efM  Ot^ 
1807,  Emans  v.  Tumbnll,  9  Johns,,  818. 

22)8.  aRmalat.  That  one  who  tak«e  a  oon- 
Teyanoe  us  mere  trustee,  and  conveys  in  pur- 
Busuce  of  the  trust,  is  not  estopped  from 
subsequently  acquiring  a  superior  title.  Jftok- 
son  «.  Hills,  18  «/oMm.,  468. 

22a  CoivQiinlqg  c|«vtea  The  grantees  in 
a  deed,  executed  in  confirmation  of  a  devise, 
and  those  o^iming  under  them,  are  eatopped 
from  settiqg  np  mj  title  inconsistent  with 
that  conveyed  thereby,  even  though  the  de- 
vise may  have  been  inoperative  for  the  want 
of  a  legal  estate  in  the  testator.  Supreme  Ot., 
1899,  Jackson  «.  Ireland,  8  Wend.,  99. 

230.  fiecood  d«ad.  Accepting  from  the 
grantor  a  second  conveyance  of  a  part  of  a 
tract, — Held,  not  to  estop  the  grantee  from- 
claimiog,  as  against  a  stranger,  under  the  first 
conveyance.  Ohoai/oery,  1844,  Kellogg  v.  Band, 
11  Faige,  69. 

231.  Amlilgiioiiii  4aed.  Where  father  and 
son  were  both  of  the  same  name,  and  the  son 
was  in  possession  of  a  farm  at  his  &ther^s 
death,  and  the  deed  was  in  that  niMue,  and 
the  father  devised  the  farm  to  the  son,  char- 
ging it  with  legacies,  and  the  son  paid  some  of 
the  legacies; — Meld,  that  under  the  circum- 
stances of  the  case,  this  showed  that  the  father 
was  the  grantee  in  the  deed.  CkaoMery,  1844, 
Lockwood  «.  Stockholm,  11  Faige,  87. 

232.  Landlord  aiid  tenant  A  party,  after 
having  recognized  the  lessor  as  his  landlord, 
cannot  afterwi^rds  dispute  his  title.  Supreme 
Ct.^  1808,  Jackson  ^.  Beynolds,  1  Gai.,  444; 


1804^  Jackson  s.  Whitfqrd,  2  (M,,  216;  ISIO, 
Johnson  «.  Yosburgh,  7  Johm,,  186.  To  the 
same  eflSdot,  1818  [citing  2  Sch.  &  Lef.,  72;  8 
Oampb.  N.  P.,  19],  Brandt  «.  Livenn<m,  10 
Jehne.,  868. 

233.  That  if  the  debtor  in  an  ezeoa^n  is 
nterely  a  tenant,  a  purchiiser  under  the  ezeca»- 
tion  would  be  estoi^wd  from  setting  up  titW 
in  a  third  person  against  the  liModlord.  Jank- 
son  «.  Graham,  8  OaL,  188. 

284.  A  tenant  who  oontinnes  in  poss^oo, 
mid  pays  rent,  afler  the  ojcpiratipn  of  a  p^pol 
demise,  without  any  new  agi?sement,  is  ^stop- 
ped  from  disputiug  the  title  of  the  lag^rd. 
Si/y^rems  Ot.,  1816,  Osgood  «.  Dewey,  1$ 
/aAfw.,940. 

230.  A  tenant  cannot  deny  the  titk  undor 
which  he  acknowledged  that  he  entered,  vbA 
he  oftnnot  show  that  the  pr^nUses  bekM^ged 
to  the  State.  Suprem  C$.,  1880,  J^/tksqn  w. 
Harper,  6  Wend,,  246. 

23^  A  tenant  is  estopped  from  setting  up 
a  title  hostile  to  that  of  his  landlord  at  th0 
time  of  the  denviae,-^.  ff,,  a  title  under  m 
tax-sale  had  prior  to  the  demise ;  thoughi  H 
e$$m,  he  might  set  up  a  title  by  such  a  «il9 
subsequent  to  the  execution  of  the  letsa> 
Supreme  Ot.,  1848,  8harpe  v.  Kelley,  6  2>0|i^ 
481. 

237.  I^eaflie  to  third  party.  One  who 
procures  a  lesae  to  be  given  to  another,  ia 
estopped  from  claiming  in  opposition  to  it,— - 
e.  y.,  from  setting  up  a  privilege  of  estovers 
in  tiie  land,  as  appurtenant  to  his  own, — 
equally  as  if  he  had  accepted  the  lease  him- 
self. Supreme  Ot.,  1816,  Springstein  e.  Soher* 
merhorn,  12  Johns.,  867. 

238.  AHwr  exptaratlan  of  twin.  The  no* 
ceptance  of  a  lease,  and  the  payment  <tf  rent 
in  ignorance  of  right,  do  not  estop  the  lessee 
from  asserting,  after  the  expiration  of  the 
term,  his  right  to  vm  the  premises  without  the 
consent  of  the  lessor.  Ot.  qfJppedU,  1868, 
Child  e.  Chappell,  9  If.  Y.  (6  Seld.),  246. 

23a  aubaeqnent  ri^^bte  The  rule  that  m 
tenant  is  precluded  from  denying  the  title  ai 
his  landlord,  is  not  to  be  extended  to  eatop 
him  from  denying  the  validity  of  rights  which 
could  have  had  no  existence  when  he  took 
possession.  [6  Wend.,  670.]  OL  ^  Jppeaki 
1867,  Despard  v.  Walhridge,  16  JUT.  7.  (1 
Smith)^  874;  S.  P.,  Byerss  e.  Farwell,  9 
Barb.,  616. 

240.  Admiaaion  of  insnffloieiit  iHstiai 
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The  adniisBion  hj  a  tenant,  at  the  time  of  the 
.  crvioe  of  a  declaration  in  ^ectraent  for  non- 
p^iyment  of  rent,  that  there  was  not  sufScient 
property  on  the  premises,  liable  to  distress,  to 
countervail  the  arrears,  estops  him  from  oon- 
troverting  the  fact  npon  the  triaL  Supreme 
Ct.y  1832,  Presbyterian  Oongregation  of  Salem 
f.  Williams,  9  ir<m^.,  147. 

241  Xofiint  In  ^ectment,  against  an  in- 
faDt,  he  is  not  estopped,  by  a  contract  of 
tenaiicy  with  the  plaintifE^  from  showing  title 
in  himself.  Supreme  OL^  IMS^  MoOoon  «. 
Smith,  8  ffiU,  U7. 

As  to  the  extent  to  which  the  Acts  of  one 
party  are  oondosiTe  npon  another,  who  stands 
in  8  peonliar  legal  relation,  see  the  Tarions 
titias  of  snob  relations,  as  Pabtnbbbhip  ;  Pbin- 
ciPAL  AHB  Aanrr ;  Fbinoipal  and  Susbtt,  &c. 

As  to  waiving  the  benefit  of  provisions  in 
ft  Caatnot,  see  OonrsAiOTa,  Hu  Madi/kation. 

As  to  the  rale  that  parties  who  have  Dealt 
wtth  a  oaiponitJon  are  not  heard  to  deny  the 
inoorporatioiif  in  an  action  respecting  such 
dealings,  see  Gosposation,  IX. 

As  to  what  acts  of  an  owner  of  land,  in 
Dedicating  it  to  public  nses,  estops  bim,  see 

DBDIOATIQir. 

As  to  the  efGeot  of  a  Fomer  Judgment  or 
sdjndication,  in  oondnding  the  parties  there- 
to, see  FomoEB  AnjuniOAnoN. 

As  to  how  far  XUhnta,  married  womenp 
ke^  are  oonclnded  by  their  own  acts,  see  1n- 
favt;  Htobaiid  Ain>  Wira,  to. 

As  to  the  rales  of  Pleadings  see  Plsadino. 

As  to  the  doctrine  of  Fkeeon^doMfli  and 
the  Bnzdan  of  Frooii;  see  Etidknob. 

As  to  what  is  a  Jiaoognifcion  of  eupedor 
titles  which  condodee  a  person  from  claiming 
an  adverse  possession,  see  An  vxbsb  PoseBsaiON. 

As  to  the  oatnre  of  a  'Waiver,  and  what 
ooBstitatea  it^  see  Waitxb. 


L  Xetfoeoif .  There  may  be  a  conviction 
for  laroenyt  ^  teHting  cattle  or  live  (domestic) 
snimals  which  have  escaped  from  an  indoenre 
into  a  road.  The  rale  that  larceny  cannot  be 
committed  of  goode  aeeidentally  lost,  was  the 
result  «f  the  theory  that  snob  goods  were  der- 
elict, or  abandoned  by  the  owner.  [14  Johns., 
229;  1  Oonn.,  S96;  1  Hale  P.  0.,  510.]  Bnt 
domestic  animals  are  presumed  to  have  an 


animus  revertendi;  hence  this  rale  does  not 
apply.  Supreme  Ot.^  1866,  People  v,  Eaatz,  8 
Park.  Or.,  129.  Compare  Amory  v,  Flyn,  10 
Johne,,  102. 

2.  WUd  fowl  which  have  been  tamed,  are 
subjects  of  property,  notwithstanding  they  are 
temporarily  astray,  if  they  have  not  regained 
their  natural  liberty  as  wild.  Supreme  Ot^ 
1818,  Amory  «.  Flyn,  10  Johns.,  102;  and 
compare  Fleet «.  Hitman,  14  Wend,,  42 ;  Goff 
V.  IQlts,  15  Id.,  550. 

a  Killing  animala  oanght  trespaastngi 
The  owner  of  land  is  not  Justified  in  killing 
domestic  animals  found  trespassing  thereon; 
and  if  he  does  so,  be  is  liable  for  their  valne. 
K  T,  Oom.  PL,  1858,  MaUhews  e.  Fleetel,  S 
K  D.  Smith,  00. 

4.  Negleot  to  lisiioe.  A  penun  negleoltng 
to  maintain  a  fenoe,  aooordifig  to  town  regula- 
tion, cannot  recoYer  for  consequent  injury  done 
by  a  beAst  lawfully  at  large  on  the  highway.  1 
Be9.  SUU.,  855,  §  44.  Consult,  also,  Fbhom  ;  and 
Baiiaoad  COMPANin. 

5.  Sale  of  atrayn.  Any  person  having  a 
strayed  hone  on  his  inclosed  land  at  any  time,  or 
neat  cattle  or  sheep,  between  November  1  and 
April  1,  to  notify  town  or  city  cleik,  and  to  be 
entitled  to  compensation  for  keei^ng,  to  be  paid 
by  the  owner,  and  may  sell  the  stray,  if  not 
claimed,  and  account  to  the  owner  or  supervisor. 
1  JSeo.  8iai.r^i. 

S.  Aotion  by  tiailae.  B.*s  horse  strayed 
from  A.,  who  had  hired  it,  and  the  finder  de- 
livered it  to  0.,  who  claimed  it  as  the  property 
of  a  third  person,  and  A.  brought  an  action 
against  0.  for  not  complying  with  the  pro- 
visions of  2  Re^.  L.  of  1818,  281,  concerning 
strays ; — Meld,  that  even  if  0.  came  within  the 
act,  plaintifiT  having  sustained  no  injury  by  his 
negligence,  could  not  support  the  action,  and 
that  as  his  special  property  had  ceased  before 
the  horse  came  into  the  possession  of  0.,  the 
action,  if  sustainable  at  all,  could  only  be 
brought  by  B.,  the  owner.  Supreme  Ot.,  1816| 
Palmer  e.  West,  12  Johns,,  186. 
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As  to  what  constltQtes  an  eviction  as  be- 
tween a  Covenantor  for  tMeb  and  his  cove- 
nantee, see  OOYKNANT. 
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As  to  what  oonstitotee  ui  eviction  aa  be- 
tween Tiancnard  and  tenant  see  Lahblobd 

ASD  TSNAJTT. 

As  to  the  Measure  of  Damases  in  an  ac- 
tion for  an  eviction,  see  DAMAaia 


JJVIDBITCXL 

[We  have  htn  eoOeotod  not  only  the  gMienl  piftMlplM 
re|nlattng  the  nfttare  and  methods  of  JndloUI  proofs  but 
•1m>  the  ralee  of  evldenoe  ■ppUeeble  to  the  Tarioiu  aetlooe 
and  defenoeflb  These  rales,  fnsteed  of  being  scattered  under 
the  Tsrlons  snbleols  to  whtoh  ther  relate,  are  here  collected. 
In  the  belief  that  they  shed  Ugfat  upon  one  another,  and 
onght  to  be  read  in  oonnectlon,  and  with  hclUtim  for  com- 
parison. 

The  title  is,  howcTer,  ehleflj  confined  to  cases  bearing 
npon  the  methods  of  aacertalnlnK  truth  in  aetlona.  The 
principles  npon  which  a  partv  fa  held  bonnd  bj  a  proceed- 
ing or  statement,  not  becanse  It  Is  trae,  bat  beeaose  he  is  In 
aome  waj  oonolnded  bj  it,  are  presented  under  BnoppiL, 
and  Fou»a  AnJumoATioir.  Bales  of  proof  springing  ont 
of  the  technical  forms  of  prooednre  peealiar  to  special  pro- 
oeedinga,  Haxbas  Cosfus,  MANDAxtm,  &a,  sboold  be 
songht  under  the  titles  of  those  various  proeeedlnn.  And 
rules  applicable  In  Inferior  oourta,  and  baaed  on  the  limi- 
tations imposed  on  those  courts,  in  view  of  their  peouliarl- 
tlea  of  orsanlsation,  will  be  found  in  the  title  JnanoB^ 
OouKT,  and  othera  similar. 

In  the  arranKement  of  this  title,  first  are  presented  the 
•nbjeets  of  Judicial  notice  and  Pr€9wnpUcn%,  comprising 
the  prlnelplce  npon  which  the  law,  In  appropriate  cases,  dis- 
penses with  evidence,  and  acts  upon  intrinsic  probabtU^. 
The  cognate  topic  of  Burden  of  Proqf  follows.  We  place 
next,  voiAer  Best  and  Secondary  Evidence^  the  rules  relative 
to  different  grades  of  evidenoe  to  be  employed.  The  seven 
•nbdivlslons  next  following,  comprise  the  different  Instru- 
ments of  prooC  commencing  with  Opinione  qf  WitnuuM^ 
deemed  the  weakest,  and  closing,  with  Ihownente^  the 
higbeet  and  most  conclusive.  The  last  title  domprlses  rales 
goveraing  the  mode  of  proving  Particular  Faeta  and 
Jmuee  ;  that  in,  rules  which  have  their  basis  in  the  nature  of 
the  Ikot  to  be  estoblished,  rather  than  in  that  of  the  Instra- 
ment  of  proof  to  be  employed.  This  subdivlalon  Is  also 
provided  with  references  to  the  eleven  titles  preoedinf.] 

I.  Judicial  notiob p.  601 

IL  Pbesumptionb. 

1.  Ing&n&ral 602 

2.  Agency 605 

8.  Oontifi/uofnee  <^fact^ 606 

4.  OorparaU  dsaUng$. 606 

6.  Death 607 

6.  Mreignlmu 608 

7.  Id&nUty 609 

8.  Innoeenee. 609 

9.  Intent. 610 

10.  JShowledge. 611 

11.  Legal praee6d4n(i$.,.' 612 

12.  Legitimacy 615 

18.  Qffleialacta. 615 

14.  Payment 616 

16    mie. 

A.  Title  to  real  property. 620 

B.  Title  to  personal  property.. ...      626 
16.  Written  inetrummUe. 

A.  In  general 626 

B.  Negotiable  paper 627 


0.  Instruments  nnffer  seaL p.  629 

D.  Wills ; •.  631 

IIL  BuRDBN  OF  proof 632 

lY.   Bl8T  AND  SBOOKDABT  ETIDKNOS. 

1.  Whatii  the  beet  evidence 646 

2.  AdmieeiMHty  of  eeeondary  m- 

dence, 

A.  The  general  rule 650 

B.  The  preliminary  proof 650 

C.  The  notice  to  produce  papers. . .  658 

D.  What8eoond«7  evidenoe  is  suf- 

ficient   666 

V.  Opinions  of  witnxssbs 666 

VI.   PaBOL  EYIDBNOB  to  vary  a  WBITINft. 

1.  General  rulee 661 

2.  lUuetratione 668 

8.  BdatiM  to  deeds, 

A.  Explaining  the  consideration 

clause 676 

B.  Proving   deed   intended  ss  a 

mortgage 677 

C.  Proving  a  trust 678 

D.  Other  matters 678 

4.  ReHatwoeto  reeeipte 680 

6.  Eelative  to  MUb  of  lading 681 

6.  Belative  to  wUle. 688 

7.  Belatiee  to  judicial  reeorde...,  688 
VII.  Hbabbat 684 

VIII.  RB8  OESTiB 686 

IX.  Confessions 688 

X.   ADMIB8ION0  AND  DEOLABATIONB. 

1.  By  the  party  in  intereet 690 

2.  By  a  former  party  in  interest,  697 

8.  Belatioe  to  title  to  lande 699 

4.  By  a  pereon  jointly  interetted.  700 

6.  By  a  partner, 702 

6.  By  a  husband  or  w\fe 708 

7.  Byanagent 704 

XI.   DOOUMBNTABT  EYIDBNOB. 

1.  General  principles. 

A.  Handwriting 705 

B.  Snbscrihing  witnesses. 706 

G.  Acknowledgment 706 

D.  Recitals 711 

2.  PubUe  documents 714 

Z.  Judicial  UHriHngs 716 

4.  Beeords. 727 

6.  &emplificaticne  and  eerif^ 

copies. 728 

6.  Official  eertifleates. 

A.  In  general 783 

B.  Notary's  oerlifloate. 784 

G.  Officer's  retom 786 

7.  Frioate  vnitsngs. 

A.  Ancient  instruments 787 

B.  Sealed  instruments 788 
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C.  Aocoonts. F 

D.  BeoeiptB 

E  LetteTB. 

Xn.  Rules  sblhtits  to  pastiouiab 

FA.0T8  AHD  I88UBA. 

1.  Aeeaunt  itated, 

2.  Anon 

8.  A»9mdt  and  battery 

4.  Attorney  and  eUent 

5.  BiUB^notet^andcheeki 

6.  Burgla/ry 

7.  Oandlt 

8.  Garrien 

9.  ChatteU^ : 

10.  Cfhattel  mortffoget 

11.  Cfontraete 

12.  OorporaUem 

18.  Courte^marUal 

14.  Orimei 

16.  Dwmagee, 

16.  Death 

17.  Debtor  andoredUor. 

15.  Deed 

12.  Diooree, 

20.  Dower 

21.  ^eOment 

22.  Bxeeutor$andadminUtrator$. 
28.  liaise  impriionment 

24.  Forgery 

25.  Fraud. 

26.  Generdliemiie. 

27.  HonUddo 

28.  HuAand  and  w\f9 

29.  Identity, 

80.  InsoknUy 

81.  Ineuranee 

82.  Joint  UdbiUty 

88.  Landlord  and  tenant. 

84.  LtMTcewy 

86.  lAbtl 

86.  Limitation  qfaetient, 

87.  Lotteriei ^ • 

88.  MaUeunu  proeeouUon, 

89.  Marriage 

40.  Money  received 

41.  I^uiednee, 4 

42.  Qffieer. 

48.  PartnerMp..,. 

44.  Payment* 

45.  Pedigree. 

46.  Penalty 

47.  Poor 

48.  Principal  and  agent 

49.  Prinoipal  and  turety, 


789 
741 
742 


742 

748 

748 

744 

744 

749 

749 

760 

760 

752 

768 

766 

769 

759 

760 

761 

762 

762 

768 

764 

766 

766 

766 

766 

767 

770 

770 

771 

771 

772 

772 

774 

774 

776 

776 

776 

777 

777 

778 

779 

779 

780 

781 

782 

788 

784 

784 

784 

786 


60.  Promiee  to  marry p.  786 

61.  Rape 786 

62.  Bealproperty 786 

68.  8ale$ 790 

64.  Seduction 790 

66.  Shipping. 791 

66.  Slander. 791 

67.  roflJM. 791 

68.  Treepaee 792 

69.  Ueage 798 

60.  Ueury 794 

61.  Value. 796 

62.  WUU. 796 

I.  Judicial  Nones. 

1.  XSaagm  of  busliiMa.  The  oonrts  will 
take  jadioial  notice  of  the  ordinary  modes  of 
transacting  commercial  business  within  this 
State.  Supreme  Ct.^  1861,  Bronson  v,  Wiman, 
10  Sarb^  406 ;  affirmed,  S.  C,  8  K  F.  (4 
Seld.),  182. 

2.  Duration  of  life.  It  appeared  on  the 
trial  of  an  action  for  damages,  for  causing 
death,  that  the  deceased  was  a  yonng  man 
between  the  ages  of  thirty  and  forty,  and  io 
good  health;  and  the  judge  charged  the  jury 
that  the  probable  continuance  of  his  life  was 
at  least  twenty  years,  ffeld^  that  there  was 
no  error  in  this  charge.  K  Y.  Superior  Ot.^ 
1867,  Johnson  v.  Hudson  B.  B.  Co.,  6  Duer^ 
688;  affirmed,  8.  0.,  20  K  F.  (6  Seld,),  66. 

a  XVotariomi  facta.  Facts 'which  are  a 
part  of  the  experience  and  common  knowl- 
edge of  the  day,^.  ^.,  the  usual  time  required 
for  steam  passages  across  the  Atlantic, — are 
legitimate  grounds  for  the  Judgment  of  the 
court  A,  V,  Chan,  Ct.y  1846,  Oppenheim  v. 
Wolf;  8  San4f,  Oh.,  671 ;  8.  0.,  4  N.  Y.  Leg. 
Ob».,  269. 

4.  Facts  known  to  tlie  presiding  judge 
individnaUy.  The  court  will  not  take  Judi- 
cial notice  of  a  fact  not  in  itself  of  Judicial 
cognizance, — «.  ^.,  that  Hon.  Daniel  Webster 
was  not  a  resident  of  New  York  8tate;  that 
camphene  is  dangerous,  and  the  like, — ^merely 
because  it  is  known  to  the  presiding  Judge 
individually.  K  Y.  Com.  Pl.^  1860,  Wheeler 
V.  Webster,  1  R  D.  Smith,  1 ;  1864^  Wilkie  v. 
Bolster,  8  Id.,  827. 

5.  Wbaling  vpyage.  The  courts  do  not 
know  Judicially  what  is  meant  by  the  term 
^^  whaling  voyage,"  employed  in  a  policy  of 
insurance  on  a  vessel,  and  parol  evidence  is 
admissible  to  show  what  is  the  usual  scope  of 
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toeh  Toyagee.     IT.   T.  Supmiar  Ot,  1849, 
Oftild  V.  8im  Motnal  Inaarauoe  Oo^  8  Saru^f,^ 

€L  Forolsn  lawv.  Our  oonrts  do  BOt  take 
notioe  of  foreign  lairs.  They  mwl  be  proved 
as  &ot8.*  [1  P.  Wma.,  481 ;  Peake  Oaa.,  18 ; 
9  Cr.,  286.]  JShiprwM  Oty  1611,  Thompson 
«.  Eetoham,  8  JoihiM,^  189;  1896,  Frands  v, 
Ooean  Insmanoe  Go.,  6  Chw^  404, 429;  1881, 
Lincoln  «.  Battelle,  6  Wend.^  47d ;  1846,  Doll- 
Ai8  V.  Frosob,  1 2>sn.,  867;  (^  ^JppeaU,  1861, 
Monroe  «.  Donglasa,  6  N,  Y.  (1  ^S^R),  447. 

7.  That  the  oonrt  cannot  take  Judicial  no- 
tice of  the  law  of  fVanoe  upon  the  subject  of 
days  of  graoe  on  oomntereial  paper.  The 
]Mirty  daiming  the  benefit  of  anoh  kw,  must 
poroTe  its  esistenee.  Supreme  Ot^  1646,  Doil- 
ftia  9.  S^^oaoh,  1  2^.,  867. 

8.  The  court  cannot  know,  m  ^sBMo^  what 
•re  the  rights  and  disabilities  of  inftiits,  or 
when  infancy  ceases,  by  the  provinoial  law  of 
Jamaica.  What  a  foreign  kw  is,  nmst  be 
protied,  as  a  matter  of  fact  Supreme  Ot.^ 
1811,  Thompson  o.  Ketoham,  8  Johm.^  189. 

9.  The  courts  of  the  State  of  New  York 
have  no  Judicial  notice  of  acts  of  Congress 
creating  corporations.  Okaneerf/y  1886,  IT.  8. 
Bank  «.  Steams,  16  Wend.^  8;14. 

10.  Laws  of  other  fltatea.  So  oar  courts 
cannot  take  notioe  of  the  laws  of  another  of  the 
United  States.  Ohaneery,  1838,  Hosford  e. 
Kichols,  1  Pa4ge,  220;  Supreme  Oi,,  1888, 
Holmes  «.  Bronghton,  10  Wend.^  76;  8p,  21, 
1848,  Matter  of  Belt,  7  K.  F.  Leg,  Oh$,,  80; 
8.  0.,  1  Parh.  Or.,  169. 

11.  Even  though  they  are  matter  of  general 
notoriety, — ^as  that  the  laws  of  Maryland  tol- 
erate slavery.  Supreme  Ot,  Sp,  71,  1848, 
Matter  of  Belt,  7  N.  T.  Leg.  OU.,  80;  8.  0., 
1  Pwrh.  Or.,  169. 

12.  ay>-lawB  of  ooiporate  bodieo,  includ- 
ing all  municipal  corporations,  must  be  set 
forth  in  pleading,  whenever  they  are  sought 
to  be  enforced  by  action,  or  are  set  up  as  a 
defence.  The  courts  cannot  notice  judicially 
corporate  regulations.  Supreme  Ot.,  1887, 
Barker  o.  Mayor,  Ac,  of  N.  Y.,  17  Wend., 
199. 

13.  So,  also,  the  court  cannot  take  judicial 
notice  of  the  regulations  of  the  canal  com- 
missioners. Supreme  Ot.,  1862,  Palmer  v. 
Aldridge,  16  Bwrh.,  181. 


•  See  many  authorities  collected,  S  Omo.,  429,  noU. 


14.  AttQOMjrB.  That  a  mania  an  attorney 
is^a  fact  of  which  judicial  notice  should  ba 
taken.  Supreme  Gt.,  1841,  People  v.  Kevinay 
1  J7i2Z,154. 

15.  ITavigAble  livma.  That  the  court  may 
take  judicial  notice  of  the  fiMt  that  a  river, 
within  this  State,  is,  io  faet,  navigable,  and  a 
highway  at  common  l«w.  Supreme  Ot.,  1860, 
Browne  «.  Scofi^d,  8  Barl^  2$9. 

la  Pubiio  ctatnte.  That  tiie  courts  are 
bound  to  take  judical  notioe  of  a  public  stat- 
ute of  this  State.  Browne  v.Soofield,  6  J^w^^ 
289;  Methodist  Episcopal  Union  Ohuroh  «. 
Pickett,  19  K  T.  (6  Smiih),  482;  People  «. 
Herkimer,  4  Oew.,  M6. 

17.  Divtefooaoftheatafea  Theoonrtwill 
take  notice  of  the  civil  divisions  of  the  State, 
created  by  statute.  ^Sk^frmne  Ok^  1827,  Peo- 
ple t.  Breese^  7  €e>iB.,  429;  1«44)  Qhi^Mnan  «. 
Wilber,  6  HOI,  47d ;  1849,  Bronsen  o.  CHeason, 
7£ar».,  472. 

1&  Thus,  on  demurrer  to  a  dedaratton  for 
assault  and  batteiy,  alleged  to  have  been  com- 
mitted ^^  at  Batavia,  in  the  dty  and  eounty  of 
Kew  York,^'--i?02^  that  the  .court  would  take 
notioe  there  was  no  Batavia  in  that  county, 
and  tiiere  was  a*  ix>wn  Batavia  in  Oenesee 
county,  and  that  the  venue  should  have  been 
laid  in  the  latter.  Supreme  Ct,  1644,  Chap- 
man V.  Wilber,  6  JKO,  476. 

19.  Thus,  when  an  indictment  entitied  in 
H.  ooanty,  stated  "tiiat  the  defendant,  late  of 
U.,  in  O.  county,  did,  at  the  town  of  F.,  in 
mid  eounty,  dec.,  the  indictment  was  sustain- 
ed, on  the  ground  that  the  court  would  take 
judicial  notice  that  F.  was  in  H.  county,  and 
would  regard  the  language  as  equivalent  to  an 
allegation  that  the  offence  was  committed  in 
H.  county.  Supreme  Ot:,  1827,  People  e. 
Breese,  7  Oew.,  429. 

20.  Sundays.  That  the  court  will  take 
judicial  notice  of  the  occurrence  of  Sundays, — 
e.  g.,  tiiat  the  third  day  of  grace  on  a  note  fell 
on  a  Sunday.  Supreme  Ct.,  1881,  Medhanioa 
ds  Farmers'  Bank  «.  Gibson,  7  Wend.,  460. 

n.  pRBSUMPnONB. 

1.  In  Oeneral. 

21.  Crimea  The  nature  and  force  of  differ- 
ent presumptions,  in  reference  to  questions  oi 
crime— oonsidered.  People  «.  Videto,  1  Pari. 
On,  608. 

22.  Sanity.    Gkneral  sanity  is  the  natoral 
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«ndiQnttiiM7  oovdkioii  of  the  mind,  and  is  to 
^pmmiMd  tBl  die  eontnury  is  MtabMsbed. 
CL  tffMnwn^  1889,  awdttur  o.  jQardner,  82 
F«inL,«88. 

M  XhepresnmptMii  is  Ihat  every  person  is 
aine;  aAd  wtei  the  Atjfoaoe of  jnsanifty  ieeet 
npio  a  oiimiDal  eharge,  it  araet  be  tnppoited 
1>7  affinnatiTe  peoof.  O^^r  ^  T.^  1864,  Peo- 
ple e.  Bobisson,  1  P«rl;.  Or^  649 ;  aArmed, 
8  l^  885;  iee>  also,  l4ike  e.  People,  1  /i., 
495. 

M  <ln  epw— mil  to  pay  intewet  may  be 
ppwewed,  j&om  tbe  8K)ts  that  it  was  the  oas- 
t«n«f  (the  pkinttff  end  penBODB  in  the  saaae 
faoilnese  to  chaise  iateirest  on  Boeh  aeeouils, 
aad  thait  the  (ddendaBfe  had  preyioasly  paid 
intaset  to  Oie  plaiirtiff  in  aLsDilar  dekliagB. 
^^•MM  OU^  1881,  Meeoh  e.Bo^th,  T  Femi, 
8]l(. 

gff.  .A^remnitf  fcofogbearwiit  Thattibe 
eenrt  will  not  pr^snne  «b  afpreement  to  fop- 
hear  fliBng  an  eii6o«tor,^ni  his  giviBg  a  note 
on  tmie»  for  the  demasid.  avuffrmM  Qi.^  1888, 
Bank  of  Troy  e.  ToppwcTt  9  TTsik^.,  878. 

W.  JRoiaMenMMML  That  wbsM  a  judg- 
ment is  ooafessed  to  a  number  of  phuntiffs  for 
one  debt,  the  presomption  is  that  they  are 
eqaaUy  interestsd  in  the  debt.  SuprmiM  Ot.^ 
1848^  Batbhone  «.  8too]da«,  8  Barb,,  185. 

27.  Joint  tcirrgsge.  The  giving  an  indi- 
vidual ippriigsiBpe  to  seonre  a  debt,  by  one  of 
two  persons  who  previoosly  gave  a  joint^meri' 
gage,  raises  a  pvesQu^en  that,  as  towards 
hia  oo*morl;gsgpr,  he  has  assumed  the  debt 
himfelf.  And  thk»  is  so,  notwithstanding  the 
joint  mortgage  remains  nnestingnished.  It 
will  be  pzesamed  to  have  been  kept  alive  as 
eoUateral  secnrity  only.  Supmne  OU,  1849, 
HeOiven  e.  Wheeloek,  7  BwrK  ^« 

2a  That  where  two  persons  inonmber  their 
several  lands  1^  one  mortgai^  the  debt  is, 
presumptively,  the  debt  of  both  equally.  K.  Y. 
Superior  Ot^  1851,  Hoyt  e.  Doughty,  4  San^,, 
462. 

29.  Damage  Ipff  nnimala.  When  damage 
is  done  by  animals  of  different  owners,  the 
presumption,  in  absenee  of  evideooe  to  the 
contrary,  is  that  the  animals  did  equal  dam- 
age. [80  Pick.,  479.]  Shipreme  Ot^  1855, 
Partenheimer  e.  Van  Order,  80  Barh^  479. 

aa  XTegUgenoe.  Where  plalntiff^s  house 
la  shown  to  have  been  injured  through  blast- 
ingi  conducted  by  defendant,  and  there  is  no 
proof  as  to  whether  the  blast  was  properly 


eovered,  the  presumption  is  that  it  was  not. 
IT.  F.  (km.  Fl,  1866,  Ulneh  e.  MoOabe,  1 
HilU,  251. 

31.  Tteunt's  dntsr  to  repair.  The  pee- 
somption  is  (even  in  an  aislaon  by  a  liiird  per- 
een  for  damage  through  neglect  to  repair  a 
bnil^ng)  that  the  tenant  is  bound  to  repair, 
and  therefore,  that  tiie  landlord  is  not  liable 
for  the  negleci;todon».  {d  H.  B.  L.,  849 ;  4 
T.R.,18;  15 Wend.,  584;  8  Den.,  806.]  HT.Y, 
QoBL  PL,  1855,  Eastrar  e.  JiTewhoase,  4  S.  S). 
AaeO^aO.    See  Mayer  e.tfeiler,ljfiS»«.,  491. 

32.  So,  in  an  action  by  a  tenanii  for  injuries 
io  libs  pienysss  by  a  tUad  ^enan,  it  wtil  be 
ptesnmedln  supfiort  of  the  aeta0ii,ythat,  as  be- 
tween the  tenant  and  his  landlord,  the  tenant 
was  boond  to  make  repain.  F.  F.  Chm*  Pi, 
1856,  Ulrich  e.  McOabe,  1  HiU.,  J801. 

aaaonrnder.  Alandtedbonginfoiaied 
of  Us  tenant's  intention  to  nenaeve  frem  tiie 
demised  premises  an  a  certain  day,  gwe  him 
permission  to  leaye  prepevlg^  <m  the  pfeoiiseB 
after  that  ;-^j5e2i^  that  an  aoosptanoe  of  a  sur- 
render of  the  pffMmsea  might  be  piwumed  from 
floeh  pevmis^on.  ^.  FaMl.P^,1857,8ta»- 
l^  e.  Keehler,  1  EiU.,  854. 

34.  Jnanlvwiioy  is  never  presumed.  An 
ebility  to  pay  all  his  eog^pements  is  presomed 
in  favor  of  every  man,  just  as  the  law  pre- 
sumes against  fraud  and  guilt  iShfprvfne  (H^ 
1850,  Wakod  e.  Ball,  9  Barh.,  871. 

36.  SiqypU'aa  for  a  vnewnl  are  presumed  to 
have  been  furnished  upon  the  credit  of  the 
legal  owner;  but  the  presumption  may  be  re- 
batted.  Proof  that  the  owner  had  parted 
vrith  the  legal  right  to  receive  the  vessel's 
earnings  will  rebut  the  presumption;  but 
mere  proof  that  he  suffered  another  person  to 
reoMve  them  will  not.  Suprmne  Gt,,  1848, 
Flanders  e.  Herritt,  8  Barb.,  201. 

36i  That  the  presumption  that  one  part- 
owner  of  a  vessel  is  authorised  to  ineur  ex- 
penses on  behalf  of  his  co-owner  in  rnnnii^ 
the  vessel,  may  be  rebutted  by  proof  of  any 
foot  inconsistent  with  the  ezistenoe  of  such 
authority, — e,  g,,  that  the  pa(t-owner  sought 
to  be  charged  has  notified  the  managing  owner 
of  hirdissent  from  the  use  made  of  the  vessel. 
Supreme  Ot,,  1856,  Stedman  e.  Feidler,  85 
Barb.,^06. 

37»  The  facta,  that  materials'  are  ordeind 
for  a  vsssel  which  the  purchaser  is  then 
building,  and  are  fhmished  pursuant  to  swrti 
order,  and  sent  to  the  yard  where  that  and 
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other  yeeaeb  are  being  bnilt^  are  not  enough 
to  raise  a  preenrnption  that  they  were  used  in 
bailding  the  vessel,  for  the  purpose  of  sostaln- 
ing  a  lien  against  the  yessel  under  2  Bey. 
Stat,  498,  §  1.  There  shonld  he  some  evi- 
dence identifying  the  materials  furnished  with 
those  embodied  {n  the  vessel  N,  F.  Sup&riar 
Ot^  1858,  Hiscoz  v.  Harbedc,  2  Batw.^  506. 

3a  Liberty.  In  this  State,  all  men  are  pre- 
sumed to  be  free,  without  distinction  of  color. 
BrwfUyn  Oity  Ot.,  1848,  People  «.  Wolven,  7 
K  Y.  Leg.  OU.^  89 ;  and  see  Oatfleld  e.  Waring, 
UJbAfM.,  188. 

39.  Dtoooaed  meata.  That  the  presumption 
is,  that  no  part  of  an  anima^  that  is  rotten 
with  disease  in  any  plaoO)  is  fit  food  for  man 
to  eat  Goodrich  e.  People,  19  K  Y.  (5 
SmUk),  574. 

40.  TemiB  of  aal*.  A  sale  of  goods,  unless 
the  giving  of  a  credit  is  proven,  is  presumed 
to  be  for  cash.  iT.  F.  (7<mii.  P2.,  1854^  Pollock 
e.  Ehle,2Jli>.i8biw<A,541. 

41.  Where  goods  are  sold  upon  a  condition 
as  to  payment, — «.  ^.,  that  they  shall  be  p<dd 
for  in  notes  on  delivery, — a  subsequent  uncon- 
ditional delivery  raises  a  presumption  of  a 
waiver  of  the  condition.  Gt.  bf  AppedU^ 
1861,  Smith  «.  Lynes,  5  If.  F.  (1  SOd.),  41 ; 
8.  P.,  2T.  Y.  Superior  Ot.,  1854,  Caldwell  e. 
Bartlett,  8  Duer,  841. 

42.  But  this  presumption  may  be  rebutted ; 
and  this  may  be  done,  not  merely  by  proof  of 
an  express  declaration  at  the  time  of  delivery, 
but  by  any  circumstances  showing  an  intent 
of  the  parties  that  the  condition  should  not 
be  waived.  Ot.  of  Appeals^  1851,  Smith  «. 
Lynes,  5  IT.  F.  (1  JSeld.),  41 ;  reversing  8.  0., 
8iSM[/l,208. 

43.  If  a  purchaser  of  goods,  to  be  delivered 
in  Albany,  and  paid  for  in  New  York  fhnds, 
is  shown  to  have  had  the  requisite  means,  it 
may  be  presumed  that  New  York  fonds,  or 
their  equivalent,  could  have  been  obtained  at 
Albany.  Ot.  of  Appeah^  1858,  Bronson  e. 
Wiman,  8  K  Y.  (4  8eld.\  182 ;  affirming  S.  0., 
lO^Siorfr.,  406. 

44.  Refdsal  to  prodnoe  papers.  The  re- 
fusal to  produce  papers  upon  trial,  pursuant 
to  notice,  affords  strong  ground  to  infer  that, 
if  produced,  they  would  prove  the  fact  to 
show  which  they  are  called  for.  Sypreme  Ot.y 
1817,  Whitney  v.  Sterling,  14  Johns.,  215 ; 
1820,  Jackson  «.  MoVey,  18  Id.,  880 ;  1856, 
Barber  v.  Lyon,  22  Barb.,  622. 


45.  The  mere  refusal  to  produce  bodka  or 
papers,  upon  notice,  does  not  raise  any  pre- 
8umt>tion  of  the  facts  which  it  is  alleged  they 
would  prove.  The  party  calling  for  them  must 
give  some  general  evidence  of  their  eziBtence 
and  contents,  before  any  inference  against  the 
other  party  can  be  drawn  from  their  non-pro- 
duction. [4  Burr.,  2484.]  Supreme  OL,  1881, 
Life  ds  Fire  Ins.  Oo.  e.  Mechanic  Fire  Ins.  Co., 
7  Wend.,  81.  Oompare  Barber  «.  Lyon,  22 
Barb.,  622. 

46.  Where  a  deed  to  the  testator  comes 
into  the  possession  of  the  executor,  who  does 
not  produce  it,  nor  account  for  its  loss,  the 
most  favorable  intendment  as  to  its  oonteQtsi, 
will  be  made  for  the  benefit  of  the  heir. 
Ohaneery,  1818,  lavingston  v.  Newkirk,  8 
Johm.  Oh.,  812. 

47.  Omlasi<»i  to  explain  anapioloiifl  fiiota. 
Where  a  prosecution  is  based  upon  circum- 
stantial evidence,  and  it  appears  that  the  ao- 
cused  has  it  in  his  power  to  produce  evidence 
to  explain  it,  and  he  omits  to  produce  it,  hia 
omission  affords  a  strong  presumption  against 
him.  But  such  presumption  does  not  arise 
from  a  mere  omission  to  produce  those  who 
might,  by  possibility,  have  knowledge  on  the 
subject,  but  those  only  who  are  proved  to 
have  been  so  circumstanced  as  to  warrant  the 
conclusion  tiiat  they  must  have  such  knowl- 
edge. Supreme  Ot,  1848,  People  e.  McWhor- 
ter,4.8eir&.,488. 

48.  A— Ignment  of  lease.  That  a  third 
person  in  possession  of  leasehold  premises  is 
presumed  to  hold  as  as^gnee  of  tiie  original 
lessee,  especially  when  he  pays  rent  to  the 
landlord.  Supreme  Ot,  1829,  WiUiama  v. 
Woodard,  2  Wmd.,  487 ;  1884,  Quackenboes 
9.  Olarke,  12  Id.,  555;  1848,  Acker  e.  Witfa- 
erell,4£r«l2,112. 

49.  Conaent  of  grantee  of  a  private  right 
of  way,  to  an  aHeration  in  it,  presumed,  from 
acquiescence  for  ten  years.  Supreme  Ot., 
1615,  Wynkoop  «.  Burger,  12  Jb^.,  222. 

00.  ManmidBBion  presumed,  from  suffer- 
ing slave  to  act  as  a  freeman.  Supreme  Ot, 
1817,  Oatfield  e.  Waring,  14  Johne.,  188. 

$1.  Husband  and  wife.  Where  the  hus- 
band is  permitted,  by  the  wife,  to  have  the 
management  of  her  separate  property,  secured 
to  her  by  a  marriage-settiement,  to  recetve 
rents,  &c.,  very  strict  proof  of  his  having  set- 
tled with  her,  during  her  lifetime,  for  the  rents, 
&c.,  received,  is  not  required ;  but,  fit>m  the 


EVIDENOE. 


60S 


-Agwaj; 


ofFut 


oonfidential  nature  of  the  oonneotion,  the  moBt 
favorable  presmnptiona  are  indulged  in  his  fa- 
vor. Chancery^  1817,  Methodist  Epis.  Ohnroh 
«.  Jaqne«,  8  Johns,  Oh,^  77.* 

51  On  an  acoonnting  for  rents  and  profits 
for  wife^s  estate,  hnsband  presumed  to  have 
expended  any  items  of  interest  received  by 
him  for  the  benefit  of  the  wife.  Methodist 
Epis.  Ohnrch  «.  Jaqaes,  1  Johns.  Oh.^  460. 

53.  lioas  of  paper.  The  owner  of  a  vessel 
died  on  board  of  her  at  sea;  and  the  vessel 
was  subsequently  lost  at  sea.  Meld^  that  the 
original  bill  of  sale  was  to  be  presumed  to 
ba^e  been  lost  with  the  vessel,  among  other 
papers  belonging  to  her.  Cft,  o/AppedU^  1858, 
Eetohum  v.  Miln,  8M.  ITotes,  No.  8,  66. 

2.  Agenoy, 

5#.  Authority  of  agnit  Where  it  is  shown 
that  the  relation  of  prinoipal  and  agent  ex- 
isted, and  the  agent  has  performed  an  act 
whidi  is  for  the  manifest  benefit  of  the  prin- 
cipal, an  authority  from  the  principal  to  per- 
form the  act  may  be  presumed,  in  &vor  of  the 
prindpaL  if.  F.  Superior  Ct.^  1867,  Purvis  v, 
Coleman,  1  Botw.^  821 ;  affirmed,  21  K  T.  (7 
Smith),  111. 

55.  —  to  make  wwiraiity.  A  warranty — 
or  a  representation — is  one  of  the  usual  means 
of  effecting  a  sale  of  a  chattel ;  and  an  agent 
to  sell  will  be  presumed  to  have  authority  to 
warrant,  even  though  he  is  only  a  special 
agent  [4  T.  B.,  177;  28  Wend.,  260.]  St^ 
prome  Ct.,  1844,  Nelson  e.  Oowing,  6  HiU,  886. 

55.  —  to  aooept  a  tail].  The  law  will  not 
presume  that  one  who  has  accepted  a  bill  as 
agent,  has  done  so  without  authority.  Ot,  <tf 
AppeiaU,  1864,  Walker  «.  Bank  of  the  State  of 
N.  Y.,  9  K  Y.  (6  SM.\  682. 

57.  Wife  presumed  to  have  authority  in  the 
absence  of  her  husband,  to  control  his  prop- 
erty. Supreme  Qt^  1888,  Ohnroh  e.  Landers, 
10  TFsfui.,  79. 

58.  Battfioatloii.  When  a  prinoipal  is  in- 
formed by  his  agent  of  what  the  latter  has 
done,  he  must  express  his  dissatisfaction  in  a 
reasonable  time,  otherwise  his  assent  will  be 
presumed.  Sitpreme  Cft.,  1816,  Oaimes  «. 
Bleeoker,  12  Johns.,  800. 

59.  Foroisn  fiicton.  There  is  no  general 
presumption  that  in  contracts  made  by  agents 
or  factors  for  foreign  merchants,  credit  is 

*  Eerersed  on  other  ^ints,  17  Jokm.^  648. 


given  exclusively  to  the  agent  Such  pre- 
sumption is  founded  altogether  upon  usage 
and  the  particular  course  of  trade,  and  arises 
only  when  and  where  that  usage  is  known  or 
proved  to  exist.  In  the  absence  of  evidence 
of  such  usage,  an  agent  acting  openly  for  a 
principal,  although  residing  abroad,  is  pre- 
sumed to  be  free  from  personal  liability.  Ot. 
of  Errors,  1889,  Kirkpatrick  e.  Stainer,  22 
Wend.,  244. 

60.  No  demand  or  instructions  to  remit,  will 
be  presumed  to  have  been  made  or  given  to  a 
fordgn  &otor  by  his  principal,  merely  from 
lapse  of  time.  K  F.  Oom,  Fl,  1866,  Haldea 
e.  Grafts,  4 jSL  D.  SmW^  490;  8.  0.,  eub  nom. 
Walden  v.  Grafts,  2  Ahbottt^  iV.,  801. 

61.  Sale  by  a  &ctor  presumed  from  lapse  of 
time.  McArthuro.  Wilder,8.Aif6.,66.  Gom- 
pare  Tuttle  e.  Mayo,  7  Johns.,  182. 

62.  Capacity.  Where  it  does  not  appear 
that  a  defendant,  sued  upon  a  contract  made 
by  him,  acted,  in  making  a  contract,  expressly 
as  a  public  agent,  the  contract  will  be  deemed 
his  private  contract.  Supreme  Gt,,  1816,  Swift 
V.  Hopkins,  18  Johns.,  818. 

63.  When  an  attorney  gives  a  general  re- 
ceipt for  the  evidence  of  a  debt  then  due,  it 
must  be  presumed  that  he  received  it  in  hie 
capacity  of  attorney,  for  the  purpose  of  col- 
lection ;  and  it  is  incumbent  on  him  to  show 
that  he  received  it  specially  and  for  some  other 
purpose.  Supreme  Ot.,  1808,  Smedes  v.  EU 
mendorf,  8  Johns.,  186. 

64b  Bid  by  attorney.  Where  a  plaintiff's 
attorney  bids  off  property  at  a  sheriffs  sale  on 
execution,  in  his  own  name,  and  takes  a  cer- 
tificate from  the  sheriff;  in  his  own  name,  it 
will  be  presumed  that  the  purchase  was  on 
his  own  account,  in  support  of  an  action 
agi|inst  him  by  the  sheriff,  to  recover  the 
amount  of  his  bid.  Supreme  Ot.,  1666,  Ghap- 
pell  V,  Dann,  21  Barb.,  17. 

65.  Caxxiar.  In  an  action  against  a  carrier, 
the  presumption  is,  that  a  fire  by  which  the 
goods  were  destroyed  proceeded  from  the  act 
of  man,  not  from  ^^  the  act  of  God."  [Angell 
on  Garr.,  §  166.]  Ot.  €f  Appeals,  1868,  Miller 
V.  Steam  Navigation  Go.,  10  K  Y.  (6  SM.), 
481 ;  Supreme  Ot.,  1861,  Parsons  e.  Monteath, 
18  Barb.,  868. 

8.  Oontinuanee  qf  Faet. 

66.  Qenaral  mle.  The  law  presumes  that 
a  fact  oontinuons  in  its  character,  still  contin* 
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nam  t6  exist.  A  partnerahip  is  preniiiMd  to 
^ontinM,  vntil  a  d]«<^otioii  it  proi^.  LilSe 
i*  presnmed  tc^  oxist,  witbin  oertain  linilB.  A 
party  being  ofioe  in  pooacmton  is  pnsQaed  to 
^wntlitiie  in  posseanon.  A  oorporotloii  oaoe 
established  is  presomed  to  ooBtiaoe.  An'  entry 
and  ouster  by  a  landlord  on  Us*  tenant  m  pn^ 
somed  to  oontinne  ttil  a  restoration  b«  shown. 
Ouprms  at,,  186d,  Walrod  e.  Ball,  »  Barh, 
S71. 

€7.  Parttteralripr  Where  it  is  prored  that 
certain  persons  were  partnsn  in  business  two 
cr  three  years  saee,  and  theitd  is  no  endenoe 
«f  any  ehange  or  dissolntion  of  partnerships 
tiie  pmomption  is  that  tiiey  a>e  still  p*rfr> 
ners.    S^tftmw  Oky  180S,  Oooper  e.  Dednok, 

6a  JUhdtnsMls  InicrccRiiMu  When  it  is 
onoe  estabBshed  that  an  adolteroas  inter- 
oomw  baa  oommenoed  between  two  pe^ftms, 
and  they  aare  fonnd  living  together  nnder  dr* 
eaMstsnees  whieb  indnee  the  oosdnsion  that 
their  inolinations  have  not  ohanged,  the  pre- 
aanption  is  that  their  illidt  interoonffle  is 
oontinned.  Ohanemy^  1884,  Ssiith  e.  Smith, 
4Af9«^48S. 

69.  ▲d^vetv»  puwanripn  A  possession 
•ivtisely  oommenoed,  is  presomed  to  eon* 
tfnne  adferse^solongaBitismaintained*  F. 
#fUM».  ^«L,  1847,  Bogarinae.  Trinity  OhttNih, 
4  Amm^.  Oh.,  688. 

7a  QMnhltng  The  Isot  that  a  man  was 
a  professional  gambler  twenty  months  ago, 
ndses  a  presomption  that  he  stiH  eontinaea  to 
be  one.  (M.  ^f  AppUU,  1888,  MoMahon  «. 
Harrison,  6  if.  Y.  (2  8M,),  448. 

71.  Bad  ohaimotaEr  To  impeaeh  a  witness, 
perseiM  were  called  who  knew  him  Uxxr  years 
pveviona,  sinee  whaeh  he  had  removed  to  an- 
etiier  town,  and  they  had  no  knowledge  of 
hia  eharaeter  in  that  town.  EM,  that  their 
testimony  shonld  henre  been  reeeived.  A 
charaoter  proved  to  have  bera  acquired  as 
lately  as  fonr  yean,  should  be  preaamed  to 
eontinne.  Suptmn$  {%,  184^,  Sleeper  «.  Van 
Middleswortb,  4  Dm.,  481. 

Tai  OwneMhip  presumed  to  continue. 
Flanders  v.  Merritt,  8  Bat^^  801. 

7a  noiMroaidanoo  presumed  to  eontinaeL 
Nixon  «.  Pahner,  10  JSorft.,  176. 

4.  (kfpcraU  I)eMikg$, 

7C  Aot  pranmied  latvM.  When  a  eor- 
pamtlon  has  power  to  do  an  aot  and  does  it, 


it  \m  presumed  that  it  was  done  lawfully,  rardl 
the  eontrnry  be  pfoved.  9iifmm$  Ot.,  18ff7, 
Mechanics*  Bank  Asso.  e.  Spring  Valley  Shot 
A  Lead  (Do.,  26  Bir^.,  480;  reversing  8. 0.,  18 
Bm.  iV.,  287. 

75.  Where  the  charter- forbids  a  corporation 
to  take  a  neto  in  payment  for  stook  called  in, 
a  note  taken  by  the  corpovatSon  fot  stook  win 
be  presumed  to  haVe  been  taken  for  stock 
whi<^  had  not  been  called  in.  The  court  will 
not  presume  an  nnlawfiol  act  on  the  part  of 
the  directors,  but  the  eontrstry,  if  their  act 
may  be  consistent  ivith  their  duty.  Stiprnms 
Ot,,  1888,  Willmartb  e.  Orawftnd,  10  Wend., 
841. 

76.  A  eonveyaiiee  to  a  coipehttton  antitoi^ 
ized  to  receive  conveyances  of  land  for  certain 
purposes,  will  be*  presumed  to  have  been  re- 
ceived Ibv  soese  purpose  withia  thvpowera  of 
the  oorporatiea,  uBless  an  illegal  purpose  is 
made  to  appear.  Ok  <ifAppmh,  1868,  S^rm- 
era'  Loan  &  Trast  Oo.  e.  Ourtis,  7  IT.  Y.  (8 
aM.\  488;  1868,  Ohantanque  Oo.  Bank  e. 
lEHsley,  18  M  F.  (0  BmMC),  888 ;  SmpfrnM  Gt^ 
1827,  Ssap.  Pioru  Iron  Co.,  7  On?.,  64a. 

77.  If  a  loan  made  by  a  oorperation  wonld 
be  valid  if  it  were  made  from  one  fund,  but 
invalid  if  made  from  another,  the  presamp- 
tioB  is  that  it  was  made  from  the  first.  Ot. 
pfAfpmli,  1868,  Fkmert'  Loan  ^  Trust  Oo. 
e.  Olowes,  8  K  Y.  (8  Omni*.),  470. 

78.  Where  it  is  inade  to  appear  that  a  note 
received  by  a  corpofiition  waa  given  as  part 
of  a  premium  for  insm«nee  then  payable,  and 
that  the  bushiess  of  the  coppotatien  w»a  to 
insure  htee,  l^e  note  wiH  be  presumed  to 
have  been  given  upon  a  fife-<insurBnce  eflEboted 
within  the  powere  of  the  corporatioi.  Oi.  cf 
Appeali,  1866,  Mutnal  Benefit  Ufe  In&  Oo.  «. 
Davis,  18  2r.  Y.  (8  Mmk),  588. 

791  An  authenty  from  the  direotora  of  a 
corporation  to  hs  treasnrer  to  aoeept  drafts 
on  behalf  of  the  corporation,  must  be  etrietly 
proved;  but  when  it  is  proved,  it  maj  be 
presumed  that  the  acceptanoes  were  support- 
ed by  a  valid  consideration,  and  were  for  a 
proper  purpose.  8ujmm4  Ot,  1857,  Pa«8- 
rtdge  e.  BAdger,  86  Batrb^  148. 

aa  That  all  corporations  haviag  power  to 
create  liabilities  may  give  their  notes  promis- 
ing payment  of  just  debte  [8  Hill,  865],  and 
that  a  note  mad^  by  snoh  a  corperattoo  may 
be  presumed  to  be  given  for  such  purpose, 
until  the  oontrary  ia  shown.    JT.  Y  Oom.  PL, 
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1848,  DftboU  «.  N.  Y.A  Harlem  R.  R  Oo.,  1 
If.  Y,  Leg.  OU.^  869 ;  and  see  B«imont  n.  Oole- 
man,  1  Bemo.,  188;  brined,  21 N. F.  (7 SmMk), 
96.    But  see  Oobfobatiok,  98. 

aL  Mode  of  ooadnottpg  bnrin—H.  It  will 
be  presamed  tbat  corporatioiis  will  condaet 
their  <^eratioii8,  as  to  details,  aabatantially 
upon  yie  same  prinoiplee  and  in  t^e  same 
manner  as  individaals  engaged  in  like  bnsi- 
nesB ;  that  their  aots  are  within  the  scope  of 
tb«r  powers,  and  that  their  bnsioeaa  is  not 
anlawAil.   AfpfwnM  ClfL,  1867,  Mead  «•  Eeater^ 

8&  Pow«n  of  I6raic;n  banka.  It  may  be 
presnmed  that  a  foreign  banking  corporation 
has  power  to  make  a  contract  with  a  borrow- 
er of  ItB  notes  to  keep  them  in  ciroolation,  by 
redeeming  them  aa  they  were  offered  for  re- 
demption, from  time  to  time.  Sufrtme  Ot,^ 
1857,  Central  Bank  v:  Empire  Stone-Dressing 
Co.,  26  Barb.,  28. 

83l  BaUgloai  oosporatloiM.  What  pre- 
sumptions may  be  indulged,  in  an  aotion  by  a 
religioua  oorporation,  in  support  of  the  plain- 
tif&^  averment  of  their  corporate  capacity. 
Methodist  Episc  Oh.  v.  Pickett^  19  N'.  T.  (6 
Smithy,  4S% 

84.  The  seal  of  a  corporation  aggregate 
affixed  to  a  deed,  Ib  prima-faeie  eyidanca  that 
it  waa  ao  affixed  by  the  authority  of  the  cor« 
poration.  Ohaneery^  1886,  Lovott  e.  Steam 
Saw-Mill  Association,  6  Faig4^  64. 

a&  Antbadtj  of  praridmit.  It  is  to  be 
presumed  that  the  president  of  a  bank  has  au« 
thority  to  institute  and  carry  on  proceedings 
for  the  collection  of  demands  due  to  the  bank. 
Chancery,  1842,  American  Ins.  Oo.  e.  Oakley, 
9  Faiff&,  496 ;  Supreme  Ot.,  1848,  Mnmford  e. 
Hawkins,  6  2>0ii.,  866. 

86,  —  of  oaaWar  An  indemnity,  purport- 
ing to  be  the  bond  of  the  bank  of  S.,  waa 
given  to  indemnify  the  sheriff  for  levying  upon 
certain  goods.  It  waa  not  sealed,  and  waa 
signed  B.,  cashier  of  the  bank  of  &  B.belng 
sued  for  trespaes  in  direoting  the  levy,— AU, 
that  the  court  could  not  assume  the  paper  to 
be  the  act  of  the  bank,  but  that  B.,  if  he 
would  exonerate  himsell^  must  show  his  an* 
thority  to  exeente  the  paper  for  hia  bank. 
Su^eme  6t.,.1861,  Watson  e.  Bennett,  12 
Barb.^  196. 

87.  An  asdgnmentof  a  certificate  of  sale  on 
executioB,  executed  by  the  Cashier  of  a  bank, 
aa  the  act  of  the  bank,  and  under  the  seal  of 


the  bank,  to  a  redeeming  creditor,  is  presumed 
to  have  been  duly  authorized.  [22  Wend., 
848.]  Proof  that  there  was  no  vote  of  the 
directors  is  not  enough  to  repel  the  presump- 
tion. Supreme  CUy  1846,  Bank  of  YMgennes 
e.  Warren,  7  EiU,  91. 

6.  Death. 

88.  Ootitfotumoe  of  life.  The  presumption 
is  that  a  person  known  to  have  been  living 
oontinnes  to  live.  The  preanmption  of  death 
from  lapse  of  time  since  a  person  has  been 
heard  fix>mt  only  appliea  whefe  he  haa  left  his 
domieil)  and  haa  not  been  heard  from  for  seve^ 
years  or  more.  Supreme  Ot.,  18C0,  Duke  of 
OuBoberland  e.  Oiavea,  9  Barb.,  696.  Oom* 
pare  Bidgeley  «.  Jchnson^  11  Id.,  627. 

89.  Thna  a  fkther  who  executed  a  void  in^ 
denture,  is  presnmed  to  have  continued  to 
live  while  hm  son  perfbrmed  servieea  under  it; 
and,  unlesa  Ua  death  is  proved,  he  alone  can 
sue  for  the  value  of  aneh  services.  Stipreme 
Ot.,  1842,  Letts  e.  Brooks,  mU  S  D.  Sitpp.^ 
8«. 

9a  Alwwio»  noooBpanled  bgr  ipeotiA  el»^ 
oumatoBoei.  Sailing  in  a  venal  never  hesrd 
from,  alter  twelve  yean  has  elapsed,  raises 
a  presnmptiett  of  death,  which,  in  tiie  ah* 
sence  of  aU  other  evideoee,  is  irresistible. 
Se  heU,  on  a  plea  of  covertBre  put  in  by  the 
wife  of  the  person  so  presumed  dead,  in  $ut 
action  brought  twelve  years  after  his  depart- 
ure. i8iu|»rMie  0^,1820^  King  e.  Paddock,  18 
JohM^  141. 

91.  On  the  11th  of  March,  W.  saOed  bf 
steamer  on  a  passage  which  usually  oconpied 
14  or  16  days,  and  the  longest  bu^  yaosagss 
had  net  exoeeded  24  days^  and  the  ateaotor 
was  never  heard  from.  BM,  that  it  mast  be 
prasomad  that  W.  perished  before  May  of  the 
same  year.  il.  F.  6ftMk  ^.,  1846,  Oppenheim 
e.WoU;8iAifMl/:03k.,671;  a  0.,4i\r.  F.Xif. 
Obi.^  269. 

98.  On  the  Mtb  of  September,  the  plaintiff 
sailed  on  a  voyage  for  which  18  days  are  foil 
time,  and  the  vessel  waa  never  heard  fronu 
EMy  that  it  must  be  presumed  that  he  per- 
ished within  the  period  usuaUy  assigned  as 
the  longest  for  such  a  voyage^  and  that  a 
Judgment  entered  in  plaintiff  ^s  name,  68  days 
after  the  commencement  of  the  voyage,  waa 
invalid.  Supreme  Ot.,  Sp.  T,,  1866,  Gerry  t. 
Poet,  18  A«.  iV.,  118. 

93.  There  is  no  arbitrary  or  positive  rule 
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in  reepect  to  the  time  when  the  presomption 
of  death  may  be  drawn.  It  is  not  neoesssry 
that  seYen  years,  or  any  specific  period  should 
I  elapse,  bat  the  presumption  may  be  drawn 
whenever  the  facts  will  warrant  it.  [1  Holt, 
N.  P.  a,  242 ;  2  Ad.  &  E.,  640;  1  Park  Ins., 
106 ;  Best,  69,  191,  288.]  So  held^  on  a  mo- 
tion to  discharge  bail  on  the  presumed  death 
of  their  principal.  If.  T.  Com.  P2.,  1868,  Mer- 
ritt  e.  Thompeoo,  1  MiU,^  660. 

94.  A  person  having  gone  on  a  voyage  or- 
dinarily requiring  4  months,  and  17  months 
having  expired  without  news  of  the  vessel, — 
BMf  in  favor  of  a  motion  to  dischanse  his 
Vail,  that  he  was  to  be  presumed  dead.  Not 
upon  the  ground  of  his  continued  absence 
merely,  but  on  the  probability  that  the  vessel 
had  been  lost  at  sea.  lb, ;  S.  P.,  Supreme  Ct,^ 
1820,  King  «.  Paddock,  IS  Johne^  141. 

95.  Death  without  issue  presumed  from  ab- 
^sence  of  an  unmarried  man,  unheard  from  for 
*40  years.    Ohaneery,  1821,  McCk>mb  o.  Wright, 

5  Johm.  Oh.,  268. 

96.  Death  of  a  sister  presumed  from  reci- 
tals in  brother's  deed,  and  from  negative  tes- 
timony of  an  acquaintance  of  the  family.    lb, 

97.  Abaenoe  liar  seven  yean.  A  person 
who  has  absented  himself  from  the  State, 
without  any  known  place  of  residence,  and 
without  being  heard  of  for  7  years,  is  pre- 
somed  to  be  dead.  CJumeery,  1846,  McOartee 
••  Oamel,  1  Barb.  Ch.^  466. 

96b  But  there  is  no  presumption  that  ho 
died  at  any  particular  time  within  7  years,  or 
even  on  the  last  day  of  that  term.  [6  Bam. 
A  Ad.,  86;  2  Mees.  ^  W.,  894.]  lb, ;  but  see 
Eac^e's  Case,  8  AbboM  Pr.,  218. 

99.  At  common  law,  before  the  statutes  1 
Jaa  L,  ch.  11,  §  2;  19  Oar.  II.,  ch.  6,  life 
was  presumed  to  continue  until  the  contrary 
was  shown.  By  our  laws,  when  a  party  has 
been  absent  seven  years  since  any  intelligence 
of  him,  he  is  presumed  to  be  dead.  If.  T, 
Surr.  Ot„  1866,  Eagle  «.  Emmet,  4  Brt^f,, 
117;  S.  0.,  eub  nom.  Eagle's  Case,  8  AbbotUi' 
Pr,,  218. 

100.  The  presumption  may  be  applied  ear- 
lie*  than  seven  years  by  proof  of  special  cir- 
cumstances, tending  to  show  the  death  within 
that  period,-«0.  g,y  that  at  last  accounts  the 
person  was  exposed  to  great  perils,  or  em- 
barked on  board  of  a  vessel  which  has  not 
since  been  heard  from,  though  the  length  of 
the  usual  voyage  has  elapsed.    [18  Yes.,  862 ; 


Park  Ins.,  644 ;  1  SUrk.,  121 ;  1  To.  h  C,  117 ; 
SB.O.O.,610;  6ye8.,468;  7Id.,690;  IKeen, 
288;  4B.  &  Aid.,  488;  14  Sim.,  28,  277;  1 
Rawle,  876 ;  18  Johns.,  141.]    lb. 

101.  If  no  sufficient  facts  are  shown  finom 
which  to  draw  a  reasonable  inference  that 
death  has  occurred  within  the  lapse  of  seveiL 
years,  the  person  will  be  accounted,  in^  legal 
proceedings,  as  having  lived  during  that  pe- 
riod; and  rights  depending  upon  his  life  or 
death  will  be  administered  as  if  he  had  died 
upon  the  last  day  of  such  period  of  seven 
years.    lb, 

102.  Absence  of  oeatai  que  Tie.  "If  any 
person  upon  whose  life  any  estate  in  landa  or 
tenements  shall  depend,  shall  remain  beyond  aea, 
or  shall  absent  himself  in  this  State  or  elsewhere 
for  seven  years  together,  such  person  shall  be 
accounted  naturally  dead,  in  any  action  concern- 
ing such  lands  or  tenements,  in  which  his  death 
shall  come  in  question,  unless  suflkient  proof  be 
made  in  such  case  of  the  life  of  such  person. ' '  1 
Bto.  Btai.,  749,  %  6 ;  and  see  Clarke  v.  Cumminga, 
6  Barb.,  889,  864. 

103.  As  to  ■mvlvoiah^  Where  husband 
and  wife  perish  together  at  sea,  in  the  absence 
of  evidence  to  justify  a  different  conclusion, 
there  is  no  presumption  that  the  wife  survives 
the  husband.  Chamoeryy  1846,  Moehring  e. 
lOtchell,  1  Bwrb.  Oh.,  264. 

10^  In  the  case  of  mother  and  daughter, 
there  is  no  presumption  of  the  survivorship  of 
the  daughter.  The  probability  is  that  Uiey 
perished  together.    lb. 

105.  Birth.  There  is  no  legal  presumption 
that  a  child  was  bom  alive,  and  %  person 
claiming  from  it  by  descent  is  bound  to  prove 
the  fact.  Ohancery,  1880,  Marsellia  e.  Thsl- 
himer,  2  Paige,  86. 

• 
6.  Foreign  Lawi. 

106.  Ziaws  of  other  States.  In  the  ab- 
sence of  proof  of  the  laws  of  a  sister  State,  the 
presumption  is,  that  the  conunon  law,  as  it 
existed  at  the  time  of  the  separation  of  this 
country  from  England,  prevails  in  such  State. 
There  is  no  presumption  that  the  statutes  of 
New  York  have  been  enacted  in  other  States^ 
Supreme  Ot,,  1847,  Abell  o.  Douglass,  4  2>m.« 
806 ;  8p,  r.,  1866,  Throop  e.  Hatch,  8  AbibotUr 
Pr,,  28 ;  and  see  Robinson  e.  Dauchy,  8  Batrb^ 
20;  Starr  «.  Peck,  1  HiO,  270;  Holmes  ©. 
Broughton,  10  Wend,,  76. 

107.  The  presumption  is,  that  a  centraot 
which  is  to  be  governed  by  the  laws  of  an- 
other State,  is  a  valid  agreement  by  the  law 
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of  that  State,  and  the  party  impeaching  such 
contract, — «.  ^.,  on  the  ground  of  nsnry, — ^ia 
bound  to  prove  the  law  of  that  State  which 
avoids  it.  Supreme  Ot,,  1866,  Pomeroy  v, 
Ainsworth,  22  Barh.y  118;  S.  P.,  K  F.  Supe- 
rior Gt.y  1868,  St.  John  «.  American  Mntnal 
Life  Ina.  Co.,  2  Duer,  419 ;  8.  0.,  12  N.  F. 
Zeff,  Oh$.,  266;  affirmed,  18  K  F.  (8  Kem.%  81. 

lOO.  BlaUiteM.  There  is  no  presumption 
that  statotes  of  this  State,  modifying  the  com- 
mon law,  have  been  also  enacted  in  other 
States  [reviewing  many  cases].  Supreme  Ot^ 
1867,  Wright  o.  Delafield,  28  Barb,,  498. 

109.  There  la  no  presumption  that  the  usu- 
ry laws  of  this  State  prevail  in  anodier  State 
or  country.  Gt,  of  AppeaU^  1861,  Davis  «. 
Garr,  6  K  F.  (2  8eld.\  124. 

IXOl  That  in  the  absence  of  evidence  re- 
BpectiDg  the  law  of  another  State,  it  is  to  be 
intended  that  it  is  the  same  as  the  law  of  this 
SUte.  Cheney  o.  Arnold,  16  N.  F.  (1  Smith\ 
346;  Robinson  %  Dauchy,  8  Bwrh,,  20;  Sher- 
rin  o.  Hopkins,  1  (7<no.,  108. 

111.  Foreign  oonntrias.  It  seeme^  that 
the  court  will  not  assume  the  law  of  Ouba  to 
be  the  same  as  in  this  State,  or  even  that  the 
common  law  prevails  therein.  Phinney  o. 
Phinney,  17  How,  Pr,y  197.  Compare,  as  to 
proving  law  of  Cuba,  Matter  of  Roberts^  8 
Paige,  446. 

112.  The  construction  and  legal  effect  of  a 
Scotch  testamentary  settlement  of  real  estate, 
determined  in  conformity  with  our  law,  in  the 
absence  of  proof  of  law  of  Scotland.  Monroe 
e.  Douglass,  6  K.  F.  (1  8eUL\  447;  affirming 
a  O.,  4  Scmdf.  Ch.y  126. 

7.  Identity. 

113L  ITama  Identity  of  a  person  is  pre- 
smned  from  identity  of  name,  but  the  pre- 
sumption may  be  repelled.  Supreme  Ot.,  1816, 
Jackson  e.  Gk)e8, 18  /o&ras.,  618;  1826,  Jack- 
BOD  e.  King,  6  Cow,,  287;  1828;  Jackson  e. 
Cody,  9  Id,,  140. 

114.  In  an  action  on  a  foreign  judgment, 
the  fact  that  defendant  has  the  same  name 
with  the  person  against  whom  the  judgment 
was  recovered,  is  presumptive  evidence  (and 
saffieient,  no  suspicious  circumstances  appear- 
ing) of  his  identity,  and  the  judge  at  the  trial 
may  assume  that  fact  without  submitting  it  to 
the  jury.  Ct,  of  AppeaU,  1868,  Hatcher  o. 
Booheleao,  18  N.  F.  (4  Smith),  86. 

11&  SnbaoriUiig  wit&aaa.  The  court  will 
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not  presume  that  the  obligor  and  the  subscrib- 
ing witness  in  a  bond  are  the  same  person, 
from  the  identity  of  their  names.  Supreme 
Ot^  1880,  Jackson  «.  Christman,  4  Wend,,  277. 

8.  Innoeence, 

116.  Crime.  Mere  possession  of  goods 
stolen  by  burglars,  without  other  evidence,  is 
not  enough  to  raise  a  presumption  that  the 
party  on  whom  they  are  found  was  guilty  of 
the  burglary.  Supreme  Gt,,  1868,  Davis  t. 
People,  1  Fivtfo.  Or.,  447. 

117.  That  the  presumption  that  a  wife  who 
commits  an  offence  in  the  presence  of  her 
husband,  acts  under  his  coercion,  is  prima 
faeis  only,  and  may  be  repelled.  Supreme 
Ot,  1866,  Wagoner  e.  Bill,  19  Barb.,  821. 

118.  Xdoenae.  In  an  action  to  recover  for 
spirituous  liquors  sold,  the  plaintiff  will  be 
presumed  to  have  such  license  as  was  neces- 
sary to  render  the  sale  Uiwful.  The  act  of* 
buying  on  the  part  of  defendant,  is  an  admis- 
sion of  plaintiff's  right  to  sell.  It  is  not  to  be 
presumed  that  the  defendant  would  aid  the 
plaintiff  in  violating  the  statute.  [6  Barn.  & 
C,  88,  768.]  Supreme  Ct,,  1861,  Smith  v. 
Joyce,  12  Barb,,  21 ;  and  see  McPherson  o. 
Cheadell,  24  Wend,,  16 ;  Thompson  e.  Sayre, 

1  I>en.,  176. 

119.  Otherwise,  in  an  action  on  behalf  of 
the  public,  or  on  trial  of  an  indictment  for 
selling  without  a  license.  [1  Johns.,  618; 
Ry.  &  M.,  169;  1  McCord,  678.]  lb,;  8.  P., 
Supreme  Ot.;  1806,  Sheldon  «.  Ckrk,  1  Johns,, 
618 ;  1888,  Potter  v,  Deyo,  19  Wend.,  861 ; 
JV.  F.  Chm.  PI,  1866,  Mayor,  Ac.,  of  N.  Y.  e. 
Mason,  4tE.  D.  Smith,  142;  S.  C,  1  AUotte 
Pr.,  844. 

120.  Znamorality.  There  is  a  strong  pre- 
sumption against  a  party's  having  been  guilty 
of  a  notorious  act  of  immorality.  [2  Const. 
Ct.,  282.]  Supreme  Ot,,  1841,  Starr  e.  Peck, 
1  EiU,  270. 

121.  The  presumption  of  marriage  does  not 
apply  where  there  was  no  open  cohabitation 
or  acknowledgment  or  token  of  the  relation- 
ship, where  the  parties  continued  to  live  as 
single  persons,  and  the  alleged  marriage  is 
first  announced  after  the  death  of  the  alleged 
husband,  as  the^basis  of  a  claim  by  the  wife  to 
administer  upon  his  estate.  ilT.  F.  Surr.  Ot., 
1867,  Cunningham  e.  Burdell,  4Brae^.,  848. 

122L  Upon  a  prosecution  under  the  act  of 
1848,  to  punish  seduction  (ZaiM  <>f  1848,  148,  ^ 
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oh.  Ill),  the  {nresumption  i»  that  the  feoaale 
shown  to  have  been  sedoced,  was  of  previous 
chaste  character.  This  presamption  may  be 
repelled  by  proof  of  specific  acts  of  lewdness. 
Supreme  CL^  1868,  Orozier  v.  People,  1  Park. 
Cr.,  468. 

123.  Pateroal  afbotftoii.  That  in  an  action 
for  enticing  away  plain  tiff  *s  wife,  brought 
against  the  father  of  the  wife,  the  presamp- 
tion is  tliat  defendant  acted  from  paternal 
affection  rather  than  from  improper  motives. 
Supreme  Ct.^  1809,  Hntcheson  o.  Peck,  6 
Johne.,  196. 

124.  Fraud.  The  fact  that  a  roond  price 
was  paid  for  a  chattel,  afterwards  shown  to 
have  been  onsonnd,  raises  no  presamption  of 
a  fraadnlent  concealment  of  its  defects.  Su- 
preme Ot.^  18fi0,  Fleming  «.  Slocara^  18  Johns,, 
408. 

125.  A  sale  of  persoaal  property  most  be 
presomed  to  have  been  made  in  good  faith; 
and  it  lies  with  the  party  impeaching  it  as 
fraadalent  to  show  the  fittud.  Supreme  Ot.y 
1848,  Lewis  «.  Palmer,  Hill  A  D,  Supp,^  68. 

126.  The  preean^tions  in  ftivor  of  an  an- 
cient deed  ore  rebutted  by  proof  that  the 
grantor  named  in  sach  deed  sabseqaently  con- 
veyed the  premises  to  a  third  person.  Such 
conveyance  would  be  a  fraud,  if  the  deed  pro- 
pounded were  genuine;  and  the  law  will  not 
presume  fraud.  Supreme  Ot^  1847,  Willson  «. 
Betts,  4  Den^  201. 

127.  Fraud  idiould  not  be  presumed  from 
the  provisions  of  an  instruoMnt  which  admits 
of  a  contrary  construction.  Supreme  Ot»^ 
1866,  Bank  of  Silver  Qreek  9.  Talcott,  22 
JBarh.,  650. 

128.  Where  a  grant  for  a  valuable  considera^ 
tion  shall  be  made  to  one  person,  and  ^e  con- 
sideration tnerefor  shall  be  paid  by  another,  sach 
conveyance  diall  be  presumed  fraadalent  as 
against  the  creditors  at  that  time,  of  the  person 
paying  the  consideratloa.  1  Bev.  Stat.,  728,  %  52. 
And  see  Fbaudulbht  Ck>NvaTAH0as. 

12d.  TraapaM.  Where  the  sheriff  levies  an 
execution  against  A.,  on  property  of  B.,  there 
is  no  presumption  that  the  plaintiff  in  the  ec- 
ecution  directed  the  levy,  which  can  support 
an  action  against  him.  The  law  will  not  pre- 
sume any  one  to  be  a  wrongdoer.  Supreme 
Ot.,  1846,  Averill  e.  Williams,  1  Den.,  601. 

130.  NegUgonoA  That  tLere  is  no  pre- 
sumption that  a  person  found  killed  by  being 
run  over  upon  a  railroad,  was  guilty  of  negli- 
gence in  coming  upon  the  track.    If.  Y.  Supe- 


rior Ot.,  1857,  Johnson  e.  Hudson  Biver  B. 
R.  Co.,  6  Duer,  688;  affirmed,  20  JH.  T.  (6 
Smith),  66. 

lar  In^arovidBnoeL  The  fact  that  a  man 
is  a  pnifessional  gambler  is  preeumptive  evi- 
dence of  such  improvidence  as  imfits  him  for 
the  office  of  administrator  or  exeoator.  That 
a  man  is  suocessfhl  in  that  pursuit  is  not  suffi- 
cient to  rebut  the  presvmptioii  of  inoompe- 
tenoe.  Oi,  of  Appease,  1862,  MoMahon  «.  Har- 
rison, 6  K  r.  (2  SM.\  448;  S.  0.,  10  N.  7, 
Leg.  OU,,  289. 

132.  Uaury.  That  a  person  is  in  tlie  habit 
of  lending  money  at  a  usurious  rate,  and  that 
he  has  previoudy  lent  money  at  a  usoiioos 
rate  to  the  defendant,  is  not  enough  to  raise  a 
presamption  of  usury  in  a  particular  loan. 
Supreme  CL,  1827,  Jackson  e.  Smith,  7  Cew,, 
717. 

9.  Int0tU. 

133.  Conaaqottnoea  of  aot  The  presump- 
tion is,  that  a  man  intended  the  neoestery 
consequences  of  his  acts.     Ct,  of  Appw^ 

1860,  Van  Pek  e.^cGraw,  4  N.  F.  (4  (hm»i.\ 
110 ;  Oyer  S  21,  1861,  People  «.  Orcutt,  1 
Park  Or.,  262. 

134.  Thus,  a  person  proved  to  have  set  fire 
to  one  of  several  connected  btriidings,  is  pre- 
sumed, on  a  prosecution  for  arson,  to  have  in- 
tended to  bum  such  buildings.     Oyer  A  T^ 

1861,  People  t.  Orcutt,  1  Park.  Of,,  262. 

135.  Fraudnlettt  Inte&t  On  trial  of  an 
indictment  for  obtaiuing  a  nots  by  fidse  pre- 
tences, proof  of  the  fklse  representation  kttofw- 
ingly  made,  raises  a  presamption  of  a  fraada- 
lent intent.  If  there  could  be  a  faise  repre- 
sentation with  an  innocent  intent,  the  defend- 
ant should  show  that  fact.  Supreme  Ot^  1884, 
People  e.  Heftiok,  18  Wend.,  87. 

13&  MaHod.  That  when  a  publication  is 
libelous  Upon  its  face,  there  is  a  conclusive  pre- 
snmptii^n  that  it  was  published  with  madicioos 
intent, — so  far  tss  necessary  to  sustain  an  ac- 
tion. N.  r.  Superior  Ot,  1861,  Fry  e.  Ben- 
nett, 6  Saruif.,  64;  S.  0.,  2  If,  7.  Leg.  Obi., 
880. 

137.  Malice,  In  publishing  newspaper  report 
of  judicial,  legislative,  or  other  oflldal  proceed- 
ings,  shall  in  no  case  be  implied  from  the  ftc*  of 
publication.    Laws  </ 1864,  814,  ch.  180,  §  1. 

138*  Probable  oauae.  Wheui  in  an  action 
for  a  nuilicious  prosecution,  the  ezisteooe  of 
facts  constituting  a  probable  oauae  is  admitted 
or  established,  the  preaumptien  of  law  Li^  that 
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tbe  defendant  entertained  and  acted  upon  the 
belief  which  the  circumstances  within  his 
knowledge  justified  him  in  holding.  Nor 
ebonld  the  qxiesdon  of  the  actual  belief  of  the 
defendant  be  submitted  to  the  jury,  except 
when  the  presumption  of  law  is  met  and  re- 
pelled by  afiSrmatire  proof  on  the  part  of  the 
plaintiff.  If.  Y,  Bupm'ior  Ct,  1868,  Bulkeley 
V,  Smith,  2  Duer,  2dl ;  S.  0.,  11  N.  7.  Leg, 
Ob$.,  SOO. 

239^.  Intoiit  of  oontractlzi^  parties.  An 
owner  of  land  conveyed  a  strip  thereof^  worth 
not  more  than  $60,  to  a  railroad  company,  for 
ha  track,  and  received  for  it  $1,600.  Eeld^  in 
an  action  for  damages  to  his  adjoining  prem- 
ises, through  fire  communicated  by  sparks 
ffOOi  th6  engines,  that  it  might  furly  be  pre- 
«amed  that  the  grantor,  in  giving  his  deed, 
contemplated  the  risk  of  fire  from  this  cause. 
[9  Meto.,  668 ;  4  Gush.,  288.]  Supreme  Ct^ 
1864,  Rood  D.  N.  Y.  h  Erie  R.  R.  Oo.,  18 
Berb.^  80. 

14D.  That  in  applying  the  Statute  of  Limi- 
tations to  a  claim  for  services  i-endered  oontin- 
voQsly  during  a  long  series  of  yetirs,  the  law 
will  not  presume  that  the  contract  contempla- 
ted that  payment  should  be  postponed  till  the 
determination  of  the  employment,  but  rather 
that  yearly  or  monthly  payments  were  due. 
Ct.  ofAppeaU^  1867,  Davis  «.  Gorton,  16  K 
7.  (2  Smith),  266. 

141.  Legaoy.  That  a  general  direction  in 
a  will  fbr  the  payment  of  all  the  testator^s 
debts,  rebuts  the  presumption  that  a  leg^y  to 
a  creditor  of  the  testator  was  intended  as  a 
BStisfaotlon  of  the  debt.  Suptmm  Ot,^  1850, 
Fort «.  hooding,  9  Bofth,,  871. 

142.  Intent  to  revoke  "vdll  The  rule  that 
subsequent  marriage  and  birth  of  a  child  op- 
erate as  an  implied  reservation  of  a  will,  rests 
upon  the  presumption  of  a  change  of  intention 
on  the  part  of  testator,  corresponding  with 
the  change  in  his  family.  Chancery,  1820, 
Brush  o.  Wilkins,  4  Johns.  Oh,,  606. 

143.  The  presumption  of  intent  to  revoke 
a  will  arising  fh>m  subsequent  marriage  and 
birth  of  issue,  considered.  Havens  «.  Van 
Den  Bargh,  1  Den,,  2T. 

144.  A  change  in  the  situation  of  the  tes- 
tator^s  property  or  of  his  family,  may  be  given 
in  evidence  to  show  that  an  equivocal  act  was 
intended  as  a  revocation.  But  poverty  of 
one  of  his  children — no  change  in  tlie  ciroum- 
ttanees  of  such  child  being  shown— affords  no 


ground  to  presume  a  revocation  in  his  favor. 
Ot,  of  Errors,  1880,  Betts  «.  Jackson,  QWend,, 
178. 

145.  Where  a  will,  retained  by  the  testator 
after  its  execution,  cannot  be  found  after  his 
death,  the  presumption  is  that  he  destroyed 
it  for  Ihe  purpose  of  revoking  it.  So  held, 
independent  of  2  Rev.  Stat,  68,  §  67.  Ot.  of 
JBrroTS,  1880,  Betts  «.  Jaekson,  6  Wend.,  178 ; 
reversing  S.  0.,  9  Ooto,,  208 ;  S.  P.,  1888,  Idley 
t,  Bowen,  11  Wend.,  227. 

146.  A  widower,  having  six  children,  made 
a  will,  devising  his  property  in  their  favor. 
Afterwards  he  married  again,  and  had,  by  the 
second  wife,  one  child.  At  his  death  a  draft 
of  a  will,  unexecuted,  was  found  among  his 
papers,  the  provisions  of  which  corresponded, 
in  most  respects,  with  those  of  the  executed 
will,  but  contained  devises  in  fevor  of  the 
seventh  child. 

Eeld,  1.  That  an  intent  to  revoke  the  'vrill 
would  be  presumed  from  the  subsequent  mar- 
riage and  birth  of  a  child. 

2.  That  the  presumption  was  heightened, 
rather  than  rebutted,  by  the  proof  of  the  un- 
executed draft  Supreme  Ot.,  1846,  Havens 
e.  Van  Den  Burgh,  1  Den,,  27;  and  see  Brush 
e.  Wilkins,  4  Johns,  Oh.,  606. 

147.  A  gift  made  by  one  in  his  last  sick- 
ness, during  the  whule  course  of  which  he 
does  not  expect  to  recover,  is  presumptively 
a  gift  in  view  of  death,  rather  than  an  abso- 
lute gift.  JT.  7.  Sutr,  Ot,  1868,  Merchant  e. 
Merchant,  2  Bradf.,  482. 

10.  knowledge. 

14&  PMioeBion  of  land.  A  person  who 
sells  land  is  presumed  to  know  the  situation 
of  it  as  respects  possession.  [2  Oai.,  188 ;  2 
Johns.  Oas.,  69 ;  7  Johns.,  251 ;  8  Id.,  227.] 
Supreme  Ot,,  1828,  Lane  a.  Shears,  1  Wend,, 
488. 

149.  One  who  sells  land  while  it  is  held 
adversely,  is  presnn^ed  to  know  of  its  situa- 
tion, and  so  to  be  liable  to  the  penalty  for 
Belling  a  pretended  title  to  land.  (2  Ren. 
Stat.,  691,  §  6.)  But  he  may  i^lieve  himself 
from  the  presumption  by  proof  that  he  did 
not  know  of  the  adverse  possession.  Supreme 
Ot,,  1816,  Hassenfratse.  Kelly,  18  Johns.,  466; 
&.  P.,  1882,  Etheridge  «.  Cromwell,  8  Wend., 
629. 

136,  ttxolxaiy^  claim.  Receipt  of  entire 
rents  and  profits  by  one  tenant  in  common, — 
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ffeld^  under  the  ciroumstanoes,  not  to  raise  a 
presumption  that  the  co-tenant  had  knowl- 
edge of  an  exclusive  claim  to  the  whole. 
Ot.  o/Appeali^  1864,  Thompson  «.  Mayor,  &c., 
of  N.  Y.,  11  K  7.  (1  JTdm.),  116. 

151.  Inauranoe.  The  parties  to  a  policy 
of  insurance  are  to  be  presumed  acquainted, 
at  the  time  of  subscription,  with  the  nature 
and  situation  of  the  places  to  which  the  con- 
tract relates.  Thus,  the  insured  in  a  marine 
policy  is  not  bound  to  communicate  the  fact 
that  there  are  no  harbors  on  the  coast  to 
which  the  vessel  is  bound.  Supreme  Ct,^ 
1818,  De  Longnemere  «.  JST.  T.  Fire  Insurance 
Co.,  10  Johm.,  120. 

152.  Agenoy.  A  party  dealing  with  an 
agent  is  presumed  to  know  the  limitations  of 
the  authority  under  which  he  acts.  Supreme 
Ot,  1848,  Sage  v.  Sherman,  EUl  A  2>.  Supp,, 
147;  affirmed,  2  K  F.  (2  Comet,),  417. 

153.  Statato.  That  there  is  no  presump- 
tion that  citizens  of  another  State,  making  a 
contract  there,  have  knowledge  of  a  statute 
of  this  State  affecting  the  legality  of  the  con- 
tract,—d.  g,,  of  Laws  of  1880,  ch.  296,  pro- 
hibiting circulation  of  small  notes  of  banks  of 
other  States.  Ct,  ofAppeale,  1868,  Merchants^ 
Bank  «.  Spalding,  9  .y.  F.  (6  Seld.\  68;  af- 
firming S.  0.,  12  Barb,,  802. 

154.  New  promlae.  Where  a  person  is 
sought  to  be  charged  upon  a  new  promise, 
the  presumption  is  that  he  knew  the  facts 
necessary  to  establish  his  exemption  from  lia- 
bility, before  making  the  new  promise.  Su- 
preme Ot.,  1864,  Taft  «.  Sergeant,  18  Ban^l,, 
820.  , 

155.  A  promise  by  an  indorser,  after  the 
note  falls  due,  to  pay  it,  raises  a  presumption 
that  he  was  duly  notified  of  its  dishonor. 
Supreme  Ct,  1844,  ^\iniiting  «.  Burt,  8  y,  F. 
Leg.  Ohs,,  88. 

156.  ladoraer's  residenoe.  The  presump- 
tion is  that  the  holder  of  a  bill  or  note  knows 
the  person  and  residence  of  his  immediate 
indorser.  Ct,  of  Appeale,  1867,  Lawrence  «. 
Miller,  16  N.  F.  (2  Smith),  286. 

157.  PenoDB  aflleep.  There  can  be  no  pre- 
sumption that  persons  sleeping  in  an  apartment 
would  know  whether*  or  not  a  person  passed 
through  it  in  the  night,  unless  there  is  evidence 
as  to  their  wakefulness.  Supreme  Ct,,  1848, 
People  «.  McWhorter,  4  Barh,,  488. 

158.  Second  marriage.  In  a  suit  to  annul 
a  second  marriage,  contracted  during  the  life- 


time of  a  former  husband  or  wife,  but  after 
such  husband  or  wife  had  been  absent  from 
the  State  for  ^y^  successive  years,  it  cannot 
be  presumed  that  the  defendant  had  knowl- 
edge, at  the.  time  of  such  second  marriage, 
that  the  former  husband  or  wife  was  living. 
Chancery,  1886,  Valleau  v,  Valleau,  6  Paige, 
207. 

159.  Diflsolationofpertnenliip.  When  it 
may  be  presumed  known  to  business  ao((uaint- 
ances  of  the  parties.  Ooddington  «.  Hunt,  6 
Billf  696.  Compare  Leverick  «.  Mdgs,  1 
Cow.j  646. 

11.  Legal  Proeeedingt, 

1€0.  Enaotment  of  law^.  The  presumption 
is  that  a  statute  published  by  authority  of  the 
government,  was  correctly  passed  in  respect 
to  form.  The  objection  that  the  requisite 
forms  were  not  observed, — e,  g,,  that  three- 
fifths  were  not  present,  Ae., — most  be  set  up 
by  plea,  and  affirmatively  proved.  Ct.  of 
Appeale,  1868,  People  «.  Supervisors  of  Ohe- 
nango,  8  K  F.  (4  Seld,),  817.  See,  also, 
Thomas  «.  Dakin,  22  Wend.,  9 ;  Warner  e. 
Beers,  28  Id.,  108 ;  Hunt  v.  Van  Alstyne, 
26  Id.,  606;  Buffalo  &  Niagara  Falls  R.  B. 
Oo.  0.  Oity  of  Buffiilo,  6  HiU,  209. 

161.  ConstitatloDality  of  la^v7.  The  pre- 
sumption is,  that  every  State  statute,  the  ob- 
ject and  provisions  of  which  are  among  the 
acknowledged  powers  of  legislation,  is  valid 
and  constitutional;  and  such  presumption  is 
not  to  be  overcome,  unless  the  contrary  is 
clearly  demonstrated.  [6  0ranch,  87;  lOow., 
664;  8  Den.,  881;  8  Seld.,  109.]  Supreme  Ot., 
1864,  De  Oamp  e.  Eveland,  19  Bwrh^  81. 

162.  There  is  a  conclusive  presumption  that 
the  State  Legislature  had  proof  before  them 
of  the  existence  of  any  facts  upon  which  the 
constitutionality  of  a  statute  passed  by  them 
depends.  Thus,  where  the  Oonstitntion  re- 
quired that  a  certain  population  should  exist 
before  a  new  county  should  be  erected, — Hdd, 
that  an  act  creating  a  new  county  could  not 
be  impeached  on  the  ground  that  the  popula- 
tion was  insufficient.    lb. 

163.  Jurisdiction  of  Saperior  Court.  That 
jurisdiction  will  be  presumed  in  favor  of  a 
court  of  superior  jurisdiction.  Supreme  OL^ 
1841,  Bloom  e.  Burdick,  1  Mil,  180;  1864, 
Knndolf  e.  Thalheimer,  17 -S»rft.,*  606 ;  and 


*  Bevened  on  another  point,  12  i)^  F.  (8  JK«rf».),  698. 
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«ee  Hatcher  v.  Booheleao,  18  IT,  T.  (4  SmUh)^ 
86. 

164^  The  court  will  presnme  a  mistake  in 
making  up  the  record,  rather  than  suppose 
the  court  below  sat  on  a  day  in  which  they 
could  not  legally  siU  Supreme  Ct,^  1881, 
If  core  «.  Tracy,  7  Wend,,  229. 

16ft.  Reridenoe.  When  necessary  in  aid 
of  the  jurisdiction  of  our  courts,  the  parties  to 
an  action  will  be  presumed  citizens  of  this 
State.  Supreme  Ct.y  1842,  Lister  v.  Wright,  2 
Mm,  820. 

166.  Indoraement.  In  support  of  the  ju- 
liadiction  of  the  Superior  Oourt  of  Buffalo,  the 
Ooml  of  Appeals  presumed,  after  Judgment, 
that  the  defendant,  sued  as  indorser  of  a  note 
dated  at  BufGalo,  though  residing  elsewhere, 
and  occupying  no  tenement  as  a  place  of  busi- 
ness in  Buffalo,  made  his  indorsement  within 
the  city.  1859,  International  Bank  o.  Brad- 
ley, 19  ir.  T.  (6  Smitli),  246. 

167.  Offloer'e  oapaoity.  Where  it  was 
competent  for  an  officer  allowing  an  injunc- 
tion, to  act  either  as  yice-chancdlor,  or  as  in- 
janction-master,  and  it  does  not  appear  in 
which  capacity  he  acted,  it  may  be  presumed 
that  he  acted  as  vice-chancellor,  if  necessary 
to  sustain  the  writ.  Supreme  Ot,y  Sp,  7!,  1847, 
Frost «.  Myrick,  1  Ba/rh.,  862 ;  and  see  Melick 
c.  Drake,  6  Paige,  470. 

16&  CkmrtB  of  other  States.  Inanacdon 
opon  the  judgment  of  a  court  of  record  of  an- 
other State,  every  presumption  is  in  favor  of 
the  jurisdiction  of  such  court.  N,  Y,  Supe- 
rior CL,  1828,  Harrod  o.  Barretto,  1  Mall, 
156.* 

169.  In  an  action  here,  upon  a  judgment  of 
a  circuit  court  for  Adams  county.  Miss.,  plain- 
tiff offered  a  copy  of  the  record,  attested  by 
the  derk,  and  the  attestation  and  official  char- 
acter of  the  clerk  certified  by  a  magistrate. 
The  magistrate,  in  his  certificate,  described 
himself  as  presiding  judge  of  the  '*  first  judi- 
cial district,"  Ac.,  '^  which  district  includes 
the  county  of  Adams."  The  record  showed 
that  the  county  of  Adams  was,  at  the  time  of 
recovery  of  judgment,  in  the  third  judicial 
district. 

Meld,  that  the  record,  as  certified,  was  ad- 
missihle,  and  that  the  plaintiff  was  not  bound 
to  prove,  in  the  first  instance,  that  Adams 
county  was  in  the  first  district  at  the  time  of 


*  See  this  case  before  the  oourt  again,  8  EaUj  808. 


the  giving  of  the  certificate.  By  the  Consti- 
tution of  Mississippi,  the  Le§^8lature  is  au- 
thorized to  change  the  districts,  and  the  court 
would  presume  a  change  to  have  been  made 
which  would  render  the  certificate  and  record 
consistent.  It  is  for  the  defence  to  show 
affirmatively  that  the  judgment  was  earam 
non  judice.  Ct,  qf  AppeaU,  1858,  Hatcher  v. 
Rocheleau,  18  K  r(4  Smith),  86. 

170.  Letters  of  administration.  When  let- 
ters of  administration  in  due  form  are  pro- 
duced in  behalf  of  a  party  to  a  suit  in  chan- 
cery, the  chancellor  will  presume- them  to  have 
been  regularly  issued.  Chaneery,  1821,  West- 
oott  9.  Oady,  5  Johne.  Ch.,  884. 

171.  Disoharge.  The  mere  omission  in  a 
discharge  in  insolvency,  to  state  an  act  re- 
quired by  the  statute  to  be  done,  does  not 
raise  a  presumption  that  the  act  was  not  per- 
formed. Ohaticery,  1882,  Salters  e.  Tobias,  8 
Paige,  888. 

172.  A  discharge  in  bankruptcy  is  presump- 
tive evidence  of  all  the  facts  stated  in  it;  and 
is  conclusive  until  overthrown  by  evidence  of 
some  fact  which,  by  the  act,  avoids  it.  ^- 
preme  Ct.,  1847,  Sherwood  e.  Mitchell,  4  Ben,, 
486. 

173.  Where  the  jurats  attached  to  the  peti- 
tion and  schedules  im  proceedings  in  bank- 
ruptcy set  forth  that  the  oaths  were  taken  be- 
fore the  clerk  of  the  District  Court,  it  may  be 
presumed  that  such  oaths  were  administered 
in  open  court.  Ot.  of  Appeals,  1856,  Scher- 
merhorn  t>.  Talman,  14  ilT.  Z  (4  Mem.),  98. 

174.  ZVandulent  prooeedings.  The  court 
will  not  presume  that  to  have  been  done, 
which,  if  done,  would  be  set  aside  as  fraudu- 
lent,— e.  g,,  that  a  forged  satisfaction-piece 
shown  to  have  been  filed,  was  duly  entered 
upon  the  roll.  Supreme  Ct.,  1881,  Lownds  e. 
Bemsen,  7  Wend.,  85. 

175.  Omission  In  aiBda^t.  When  an  affi- 
davit does  not  state  that  which  ought  to  be 
alleged  in  fiftvor  of  a  motion,  the  presumption 
is  that  it  could  not  be  asserted.  Supreme  Ct, 
1805,  Roosevelt  v.  Dean,  8  Cai.,  106. 

176.  Prooeedings  by  jnstioa.  In  an  ac- 
tion on  a  recognizance  taken  by  a  justice  of 
the  peace,  and  which  he  was  authorized  to 
take  only  in  the  absence  of  the  police-justice 
of  the  town,  the  answer  alleged  that  the  police- 
justice  was  not  absent  when  the  recognizance 
was'  taken,  but  no  evidence  upon  that  point 
was  put  in  upon  the  trial.    Meldy  on  appeal, 
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that  the  oonrt  would  presume  that  the  Jnetioe 
of  the  peace  did  not  tranaoend  his  Jnrisdic- 
tioD.  Supreme  Ct,^  1854,  People  «.  Mack,  1 
Parh  Or.,  567. 

177.  Upon  a  certiorari  to  review  a  jostice's 
judgment  rendered  in  defendant's  absence,  it 
will  be  presumed  that  the  jastioe  waited  the 
time  required  by  law  for  defendant  to  appear 
before  be  proceeded.  Supreme  Ot,,lS^7y8teI' 
ford  t,  Williams,  4  Den,,  182. 

17a  Htghwaya.  Upon  certiorari  to  re- 
turn proceedings  of  commissioners  of  high- 
ways, where  the  minutes  of  the  commission- 
ers are  silent  as  to  the  width  of  the  road,  the 
court  will  presume  it  to  be  of  the  legal  width. 
Supreme  Ot,,  1804,  Lawton  «.  Commissioners 
of  Cambridge,  2  Cai.,  179. 

179.  Presumption  as  to  width  of  a  high- 
way, in  a  .peculiar  case.  Supreme  Ot,,  1884, 
Cleveland  v.  Cleveland,  12  Wend.,  172. 

180.  Residenoe  of  wltnaaa.  That  in  aid 
of  a  deposition,  a  witness  may  be  presumed  to 
have  been  a  resident  of  the  place  where  he 
was  examined.  People  «.  Hadden,  3  Den^ 
220 ;  and  compi^^  Nixon  o.  Palmer,  10  Barb., 
175. 

181.  Return  of  oommlasion.  It  will  be 
presumed  that  a  commission  to  take  testi- 
mony was  returned  by  mail,  as  required  by 
statute,  ^nd  that  it  was  received  by  the  justice 
issuing  It,  and  opened  h^  him ;  alUiough  there 
is  no  certificate  of  the  mailing  of  the  commis- 
sion upon  the  envelope.  Supreme  Ot.,  1867, 
Hall  0.  Barton,  25  Barb.,  274. 

182.  ^bceoatlon.  The  presumption  is,  that 
an  execution  issued  in  the  name  of  the  original 
plaintiff^  in  proper  person,  was  in  fact  so  issued, 
although  the  judgment  has  previously  been 
assigned.  Supreme  Ct.,  1881,  Brown  t,  Feeter, 
7  Wend.^  801;  but  compare  Brown  «.  De- 
ment, 9  Cfow,,  26S. 

1B3.  Judicial  juOmL  That  presumptions 
will  be  liberally  indulged  in  favor  of  the  regu- 
larity and  competency  of  judicial  sales,  where 
no  doubt  is  raised  as  to  the  fairness  and  official 
nature  of  the  transaction.  Chancery,  1828, 
American  Ins.  Co.  «.  Fisk,  1  Paige,  90. 

184.  And  so  of  a  judicial  sale  in  a  foreign 
country.  Supreme  CU,  1809,  Grant  «.  Mc- 
Lachlin,  4  Jbhne,,  84. 

185.  DeddonB  of  coarts.  Where  a  point 
is  essential  to  the  decision  rendered,  it  will  be 
presumed  tliat  it  was  duly  considered,  and 
that  all  tliat  could  be  urged  for  or  against  it 


was  presented  to  the  court  But  if  it  appears 
from  the  report  of  the  case  that  such  point 
was  not  taken  or  inquired  into  at  all,  there  is 
no  ground  for  this  presumption,  and  the  aa- 
thority  of  the  case  is  proportionately  weaken- 
ed, y,  T.  Gem.  PI.,  Sp.  T.,  1869,  Molony  9. 
Dows,  SAbbottt*  Pr.,  816. 

186.  Where  two  or  more  points  are  dS»- 
cussed,  in  the  opinions  delivered  on  tiie  d»-; 
cision  of  a  cause,  and  the  determination  <iii 
either  point  in  the  manner  indicated  in  auoh 
opinions,  would  autiiorize  the  judgment  pro- 
nounced by  the  court,  the  judges  oonour- 
ring  in  the  judgment  must  be  presumed  to 
have  concurred,  in  such  opinions,  upon  all  tho 
points  so  discussed,  unless  some  dissent  is  ex- 
pressed^ or  the  circumstances  neoessaiily  lead 
to  a  different  conclusion.  Ct.  qf  Appeal,  1801, 
James  «.  Patten,  6  N.  T.  (2  SeiUL),  9;  revera- 
ing  S.  C,  8  Ba^b.,  844.  Compare  Oakl^  «. 
Asplnwall,  1  Duer,  1 ;  affirmed,  18  K  T.  ^ 
Kem.),  600. 

187.  Bzoepttona.  Where,  on  an  appeal,  it 
did  not  appear  from  the  case  that  any  excep- 
tions were  taken  upon  the  trial,  but  no  objeo- 
tion  on  this  ground  was  taken  on  tiie  arga- 
ment, — Held,  that  the  case  bmng  importance 
the  court  would  presume  that  excqytions  wera 
in  fact  taken.  Supreme  Ct.,  1887,  Windiell  •• 
Latham,  6  Cew.,  682. 

188.  DeCsnoa  That  the  court  will,  on  ap- 
peal, presume  against  a  defence  which  waa 
not  raised  on  the  trial.  Wheaton  «.  Hibbard, 
20  Johne.,  290. 

189.  As  to  prooeediDga  of*  axtMimton. 
The  presumption  is  that  arbitratorB  performed 
their  duty  and  completed  their  award  within 
the  time  set  The  mere  date  of  the  award  is 
not  enough  to  rebut  the  presumption.  8i^ 
preme  Ct.,  1866,  Owen  «.  Boeram,  28  Bat^.^ 
187. 

190.  Although  an  award  appears  lees  ex- 
tendve  in  it?  terms  than  t^e  submSssion,  yet 
the  presumption  is  that  it  embraces  every 
question  brought  before  the  arbitrators.  (K 
of  Appeals,  1861,  Ott  v.  Bchroeppel,  6  Jf.  T. 
(1  Seld.),  482 ;  reversing  8.  C,  7  Barb.,  481 ; 
and  see  8.  0.,  4  Id.,  250. 

191.  Award  of  commissioners  presumed  to 
have  been  made  at  its  date.  Jaokson  «.  ^lis- 
wold,  6  Johns,,  189. 

192.  As  to  what  presumptions  will  be  in- 
dulged in  aid  of  an  award  of  arbitrators,  see 
Butler  9.  Mayor,  ^.,  of  N.  T.,  1  ffiU,  489 ; 
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&  C,  rey^sed,  T  /d,  839 ;   S.  0.,  again,  1 
Barl.,  836. 

12.  JjegiUmaey, 

X93.  In  divorce  suit.  When  husband  is 
complainant  in  suit  for  divorce,  legitimacy  of 
children  begotten  before  the  commencement  of 
the  snit,  ie  to  be  presnmed,  imtil  the  contrary  is 
shown.    2  JU9.  Stat.,  U6,  S  ^. 

IM.  The  presumption  of  the  legitimacy  of 
a  child  begotten  before  the  commencement  of 
a  soit  for  ^vorce  (3  Be9.  Staty  146,  $  43),  can 
only  be  rebntted  by  oonclnsiTe  proofe  that 
there  was  no  each  access  as  oonld  have  en- 
abled the  husband  to  beget  the  child.  Ohan- 
eery,  1883,  Cross  e.  Gross,  8  Fa4ff&,  180. 

As  to  what  proof  is  sbfficient,  see  lb. 

IBS,  Bat  it  is  snAdent  to  prove,  beyond  a 
reasonable  donbt^  that  no  soch  ioterooorse 
took  place.  The  ancient  rule  of  the  common 
law,  ^at  the  hnsband  must  be  presumed  to 
be  the  foiher,  if  he  was  within  the  realfn 
daring  any  part  of  the  period  of  gestation  of 
children  bom  of  the  wife,  has  long  been  re- 
padiated.  Ohancery,  1846,  Van  Aernam  «. 
Van  Aernam,  1  Barb.  Oh.,  875. 

196.  Though  adultery,  capable  of  producing 
the  child,  is  proven  to  have  been  committed 
b  J  the  wife,  if  the  husband  may  have  been 
the  father,  the  child  is  presumed  to  be  hin 
iasne.    lb. 

197.  Oliild  bom  aeon  after  maniage.  The 
legal  presumption  is,  that  a  child  born  daring 
marriage,  is  iJie  child  of  the  husband,  although 
it  was  born  so  soon  after  the  marriage  that  it 
must  have  been  begotten  before.  Ohancery^ 
1848,  Montgomery  v.  Montgomery,  8  Barb. 
CA.,  183; 

190.  IffazTlage.  Upon  a  question  of  legiti- 
macy, the  common  law  presumes  marriage; 
that  is,  it  presumes  every  man  legitimate  until 
the  contrary  is  shown,^  as  it  presumes  every 
man  innocent,  and  that  every  man  obeys  the 
law,  and  performs  his  duties.  Suspicions, 
conjectures,  or  rumors,  however  strong,  will 
not  do  to  rebut  this  presumption.  Supreme 
Ct.,  1867,  Oai\Jolle  e.  Ferric,  36  Barb.,  177; 
affirming  B.  0.,  4  Bradf.,  38. 

18.  OfflMaH  AcU. 

199.  In  cienera],  when  a  person  is  bound  to 
do  an  act,  the  omission  of  which  would  be  a 
culpable  neglect  of  duty,  the  performance  of  it 
will  be  presumed.  Supreme  Ct,  1833,  Hart- 
weU  9.  Root,  19  Johns.,  846. 


200.  Peribnnanoe  of  oonditjooa.  Where 
an  officer  of  the  State  is  shown  to  have  done 
an  act  whicl^  would  have  been  a  violation  of 
his  duty,  unless  certain  conditions  had  been 
first  performed  by  an  individual,  it  will  be  pre- 
sumed, as  between  the  State  and  the  individ- 
ual, that  the  conditions  were  performed.  Su- 
preme Ot,  1836,  Jackson  e.  Oole,  4  Oaw.,  687 

flOl.  By  an  act  of  the  Legislatnre,  the  sur 
veyor-genera]  was  anthoriaed  to  sell  such  lands 
of  W.  as  0.  should  discover  to  have  become 
forfeited  by  the  attainder  of  W.  The  sui^ 
veyor-general  sold  all  the  estate  of  W.  in  a 
certain  lot  of  land.  J9alc2,  in  ejectment  by 
the  purchaser,  that  the  act  of  the  Legisbt«r<a, 
and  the  deed  of  the  enrveyor-ganeral  weie 
presumptive  evidence  of  title  safficient  to  «&<- 
able  the  plaintiff  to  recover.  The  survfliyof- 
general  being  a  public  officer,  it  was  to  be  pre- 
sumed that  he  made  due  inqniiy  whether  the 
premises  conveyed  by  him  were  such  as  had 
been  forfeited.  Supreme  Gt.y  1816,  Jackson  «. 
Belknap,  13  JehM,,  96. 

202.  Jmladiotioiial  fiiot  The  presamptioD 
that  a  public  officer  has  done  hia  duty,  should 
not  be  allowed  to  sustain  a  vital  Jurisdictional 
fact.  But  where  the  fact  that  a  guardian  waa 
appointed  is  proved,  and  the  question  is  onlj 
as  to  the  time  when  it  was  done,  it  will  Im^ 
presumed  to  have  been  done  in  proper  time, 
if,  under  the  proo^  it  may  have  been.  Su- 
preme Ot.,  1849,  Sheldon  «.  Wright,  7  Barb., 
89. 

203.  The  court  will  not  presume  that  a 
notice,  required  by  statute  to  be  published  as 
the  basis  of  a  city  ordinance  creating  an  assess* 
ment  for  local  improvement,  was  regularly 
given.  Supreme  Ot.,  1866,  People  e.  Oity  of 
Brooklyn,  31  Barb.,  484. 

204.  Two  oat  of  thre^  Where  a  statnte 
provides  for  an  assessment  by  three  assessors, 
and  the  report  is  signed  by  two  only,  the  pre- 
sumption is  that  all  three  met  and  consulted. 
But  this  presumption  may  be  rebutted.  The 
presumption  in  favor  of  official  duty  is  rarely, 
if  ever,  conclusive.  [17  Johns.,  461 ;  9  WendV, 
17 ;  31  Id.,  178.]  Supreme  Ct.,  1846,  Doughty 
9.  Hope,  8  Den.,  349;  and  Id.,  694;  affirmed, 
1 K  7.  a  (kmet.),  79. 

205.  If  two  commissioners  of  highways 
have  laid  out  a  private  road,  it  will  be  pre- 
sumed that  the  third  commissioner  was  present 
when  it  was  laid  out.  [9  Wend.,  17;  17  Johns., 
468.]    Supreme  Ot.,  Sp.  T,,  1860,  Miller  v.  Gar 
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look,  8  Barb,,  168 ;  1868,  taoker  «.  Rankin, 
16  Id.,  471. 

206.  Levy  proramed.    The  presumption 

18  that  a  sheriff^  selling  property  on  execution, 
has  done  his  dnty,  and  has  previously  made  a 
levy.    Suprems  Ct,,  1822,  Hartwell  «.  Root, 

19  Johm.,  846;  1866,  Smith  «.  Hill,  22  Barb,, 
666. 

207.  —  as  asainst  purohaaer.  An  execu- 
tion against  0.,  returnable  in  February,  was 
delivered  to  the  officer  in  December ;  0.  had 
a  span  of  horses,  and  little  or  no  property  be- 
sides, and  had  possession  of  them  during  the 
life  of  the  execution,  and  sold  them  ia  March ; 
afterwards  the  officer  took  and  sold  them  un- 
der the  execution.  Held,  in  the  purchaser's 
action  against  the  officer  for  the  taking,  that 
a  regular  levy  was  to  be  presumed.  Supreme 
Ot.,  1822,  Hartwell  «.  Root,  19  Johne,,  845. 

208.  As  against  the  innocent  purchaser  of 
chattels  from  a  debtor  in  an  execution,  where 
his  purchase  was  made  early  after  the  execu- 
tion was  issued,  the  law  will  not  presume  that 
a  levy  was  made  h^are  the  purchase.  When 
the  omission  of  an  act  would  make  an  officer 
guilty  of  a  culpable  neglect  of  duty,  he  will  be 
presumed  to  have  performed  it.  But  in  the 
absence  of  special  directions,  there  is  no  cul- 
pable neglect  in  omitting  to  levy  an  execution 
immediately  on  its  receipt, — Whence  no  ground 
for  presuming  that  the  levy  was  made  at  once. 
Supreme  Ct,,  1860,  Millspaugh  «.  Mitchell,  8 
Ba/rh,,  888. 

209.  Since  the  enactment  of  2  Rev.  Stat., 
289,  %  17, — securing  the  title  of  a  purchaser  in 
good  faith,  acquired  prior  to  an  actual  levy, — 
something  more  than  a  mere  presumption  will 
be  required  to  defeat  a  title  obtained  during 
the  lifetime  of  an  execution,  and  within  a  few 
days  after  it  was  placed  in  the  sheriff  *s  hands. 
lb, 

210.  —  aa  to  land.  That  a  levy  may  be 
presumed  in  support  of  a  sale  of  land  by  a 
sheriff.  Suprefne  Ct,,  1814,  Jackson  «.  Shaffer, 
11  JohvA.,  618. 

211.  Time  <^  oolleotliig.  Where  the  sher- 
iff's return  to  an  execution  shows  a  levy  made 
during  the  lifetime  of  the  execution,  and  that 
the  money  was  subsequently  made,  but  does 
not  show  when  it  was  made,  it  may  be  pre- 
sumed, in  an  action  against  him  for  the  prA>- 
oeeds,  that  they  were  received  by  him  before 
the  return-day.  Havi  og  made  a  sufficient  levy, 
it  was  his  duty  to  sell,  &c.,  before  the  return- 


day,  and  he  is,  in  that  respect,  to  be  presumed 
to  have  done  his  duty.  Supreme  Ct^  1880, 
Orane  «.  Dygert,  4  Wend.,  676. 

212.  Acta  of  notary.  A  notary^s  certificate 
stated  that  he  went  to  the  place  of  busineas 
of  the  acceptor  of  a  bill  to  demand  payment, 
which  was  not  obtained,  the  place  being  closed 
and  no  person  there.  JBeld,  that  it  should  be 
presumed  that  he  meant  to  make  the  demand 
in  proper  form  by  the  exhibition  of  the  bilU 
and  consequently  that  he  carried  it  with  hitn 
for  Uiat  purpose.  IT,  Y.  Superior  Ot^  1866, 
Ross  9.  Bedell,  6  Duer,  462. 

213.  It  will  be  presumed,  in  aid  of  a  nota- 
ry's certificate,  that  the  time  of  day  at  which 
he  presented  the  bill  or  note,  was  a  proper 
one.  [Story  on  B.,  861 ;  2  Sandf;  1^6 ;  2  Hill, 
686.]  Supreme  (X,  1868,  Burbank  v.  Beach, 
16  Barb.,  826. 

214.  Addreaa  of  letter.  When  a  publio 
officer, — €.  g.,  a  notary, — ^in  the  course  of  his 
official  duty,  certifies  that  he  deposited  a  no- 
tice in  the  post-office /(?r  a  particular  person, 
it  is  to  be  presumed  that  the  notice  was  du 
reeted  to  that  person.  Supreme  Ot,  1888, 
Smith  «.  Janes,  20  Wend.,  192. 

215.  ▲  delivery  enjoined  by  law  upon  a 
public  officer,  may  be  presumed.  Thus,  where 
in  an  action  upon  an  undertaking  given  on  the 
part  of  plaintiff  in  an  action  of  claim  and  de- 
livery, by  an  assignee  of  the  defendant,  the 
undertaking  is  produced  upon  the  trial,  a  de- 
lieery  of  it  by  the  sheriff  to  the  promisee,  pur- 
suant to  section  428  of  the  Oode  of  Procedure, 
may  be  presumed.  i\r.  T.  Superior  Ct,,  1866, 
Bowdoin  v.  Ooleman,  6  Ihier,  182 ;  S.  C,  8 
AbbotW  Pr.,  481. 

216.  Tniatee.  Presumption  that  a  trustee 
has  performed  his  duty  in  the  application  ot 
trust-funds.    Matter  of  Mason,  4  Edw,,  418. 

14.  Payment, 

217.  Bond  and  wanrant  of  attorn^,  pre- 
sumed paid  after  lapse  of  eighteen  years.  Su^ 
preme  bt.,  1811,  Ohurk  q.  Hopkins,  7  Jehne,, 
666. 

218.  Mortgage  presumed  satisfied  after 
lapse  of  nineteen  years.  Supreme  Ct.,  1818, 
Jackson  «.  Pratt,  10  Johne.,  881. 

219.  Where  a  mortgage  had  been  executed 
forty  years,  and  an  interval  of  thirty-five 
years  had  elapsed  between  the  attainder  of 
the  mortgagee  and  the  filing  of  the  bill,  and 
no  interest  was  paid  or  demanded,  the  mort- 
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gage  waa  presumed  to  have  been  satisfied, 
either  to  the  mortgagee  before  his  attainder, 
or  to  the  proper  agents  of  the  State  after- 
wards. Chancery^  1821,  Giles  v,  Baremore, 
6  Johns.  Oh.,  646. 

220.  Legacy.  Although  the  Statute  of  lim- 
itations is  no  bar  to  the  recovery  of  a  legacy, 
yet  great  lapse  of  time  raises  a  presumptiou  of 
payment  [2  Yes.,  11,  272] ;  and  the  Oonrt  of 
Ohancery  adopts  the  provisions  of  the  statute 
aa  a  guide  to  its  discretion  on  this  subject. 
[2  Ves.,  671 ;  1  Atk.,  498 ;  10  Ves.,  466.] 
But  the  presumption  may  be  repelled.  Chan- 
eeryy  1814^  Arden  v.  Arden,  1  Johns.  Oh.,  818. 

221.  Admissions  of  non-payment,  by  one 
executor, — Bold,  sufficient  to  rebut  the  pre- 
sumption, as  respected  both.    Ih, 

222.  Role  In  ohanoeKy.  Presumptions  of 
the  payment  of  a  debt,  arising  from  lapse  of 
time  and  the  circumstances  of  the  case,  are 
allowed  as  much  in  the  Oourt  of  Ohancery  as 
in  a  court  of  law.  The  oourt  of  equity  makes 
the  presumption,  provided  a  Jury,  on  the  same 
&ct8,  ought  BO  to  presume.  Ohancery,  1821, 
Giles  V,  Baremore,  6  Johns.  Oh.,  646. 

223.  The  presumption  of  payment,  in  the 
ease  of  a  stale  demand,  does  not  always  pro- 
ceed on  the  belief  that  payment  Jias  actually 
been  made.  It  may  be  raised  against  a  per- 
son who,  knowing  his  rights,  has  failed  to 
assert  them.  lb.  Compare  Fox  «.  Phelps, 
SO  Wend.,  487. 

22^  iMpBe  of  time  not  a  bar.  That  lapse 
of  twenty  years  is  only  a  fact  on  which  to 
ground  a  presumption  of  payment  of  a  mort- 
gage, and  is  not  of  itself  a  bar.  Supreme  Ot., 
1818,  Jackson  «.  Pierce,  10  Johns.,  414;  1846, 
Henderson  v.  Henderson,  8  J)en.,  814 ;  Ohanr 
eery,  1821,  Giles  v.  Baremore,  6  Johns.  Oh., 
645;  1822,  McDowl  v.  Charles,  6  Id.,  182. 

22&  The  presumption  of  payment,  arising 
tem  lapse  of  time,  is  not  a  bar,  except  in 
eases  xmder  the  Statute  of  Limitations,  but 
merely  evidenee  for  consideration  by  the  jury. 
And  any  accompanying  circumstances,  tend- 
ing to  explain  or  repel  the  presumption,  must 
be  submitted  to  them.  Supreme  Ot.,  1881, 
Jackson  o.  Sackett,  7  Wend.,  94. 

226w  Sealed  oontraot.  Where  more  than 
twenty  years  have  elapsed  since  the  last  in- 
stalment became  due  on  a  sealed  contract  for 
the  purchase  of  land,  a  presumption  of  pay- 
ment arises,  but  it  may  be  repelled.  Supreme 
Ct^  1826,  Jackson  e.  Hotchkiss,  6  Oow.,  401. 


227.  Sealed  instrument.  After  twenty 
years  from  time  right  of  action  accrues  on  a 
sealed  instrument  for  payment  of  money,  such 
right  is  presumed  extinguished  by  payment; 
but  this  presumption  may  be  repelled  by  proof 
of  part  payment,  or  of  written  acknowledgment 
within  that  time.    2  See.  SUiL,  801,  §  48. 

228.  The  inevitable  implication  from  2 
Rev.  Stat.,  801,  §  48,  is,  that  no  presumption 
of  payment  shall  arise  from  mere  lapse  of 
time,  short  of  twenty  years.  Ot.  of  Appeals, 
1868,  Ingraham  «.  Baldwin,  9  N,  Y.  (6  SeU.), 
46.  But  compare  Lawrence  v.  Elmendorf,  6 
Ba/rb.,  78. 

229.  Lees  than  twenty  years.  Lapse  of 
time,  less  than  twenty  years,  does  not  raise  a 
presumption  of  the  payment  of  a  specialty, 
unless  aided  by  other  circumstances.  F.  Ohan. 
Ot.,  1884,  Ckrk  «.  Bogardus,  2  EdAO.,  887. 

230.  When  connected  with  other  circum- 
stances tending  to  prove  payment,  the  lapse 
of  less  time  than  twenty  years, — e,  g.,  foi\r- 
teen  years, — will  raise  a  presumption  of  pay- 
ment of  a  sealed  instrument.  Supreme  Ct^ 
Sp.  T.,  1848,  Bander  t?.  Snyder,  6  Barl.,  68. 

231.  Under  2  Rer.  Stat,  801,  §  48,  payment 
of  a  specialty  may  be  presumed  from  the  lapse 
of  time,  although  less  than  twenty  years,  when 
taken  in  connection  with  other  circumstances 
tending  to  strengthen  the  presumption.  N. 
T.  Surr.  Ot,  1860,  Flagg  «.  Ruden,  1  Brad/., 
192. 

232.  Where  a  mortgage  on  land  is  given  to 
secure  a  simple  contract  debt,7-0.  g.,  a  prom- 
issory  note, — ^no  presumption  of  payment  of 
the  mortgage  arises  from  lapse  of  the  six 
years,  raising  a  bar  to  the  debt,  under  the 
Statute  of  Limitations  [disapproving  7  Wend., 
94].  Ohancery,  1889,  Heyer  «.  Pruyn,  7  Podge, 
466. 

233.  People.  That  prior  to  the  Revised 
Statutes,  the  presumption  of  payment,  arising 
from  lapse  of  time,  did  not  obtain  against  the 
People.  Supreme  Ot.,  1888,  People  «.  Super- 
visors of  Columbia,  10  Wend.,  868 ;  and  see 
Fairbanks  t>.  Wood,  17  Id.,  829.  • 

234.  No  presumption  in  favor  of  plain- 
tilEi.  The  provision  of  2  Rev.  Stat,  801, 
§  48|  is  designed  to  shield  defendants,  and  is 
not  applicable  in  aid  of  the  plaintiff  in  an 
action  for  affirmative  relief.  Accordingly,  in 
an  action  by  the  vendee  for  the  specific  per- 
formance of  a  contract  under  seal,  to  convey 
land  on  payment  of  the  purchase-money, — 
Held,  that  the  presumption  arising  under  the 
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■tetate  was  not  suffioieDt  6yid0iice  of  pay- 
meot  to  entitle  thd  plaintiff  to  the  relief.  Gt, 
^  AffpMU^  1806,  Morey  «.  Farmers*  Loan  & 
Thist  Oo^  14  y,  Y,  (4  JSTem,),  802.  See,  also, 
Williams  v.  Woodfrd^.?  Wend.,  487. 

235.  8a,  where  the  Tendor,  more  than 
twenty,  years  9ft6T  the  p^roh9se-mon^y  he- 
comes  doe,  hroQght  ejeotmeq^  against  the 
▼endee  lor  the  land,  treatiqg  the  contract  as 
forfeited  for  n6n*payment, — ffpld^  that  the 
presomptipn  of  payment,  arising  froni  iBipee 
of  timjB,  was  not  sufficient  to  uphold  an  eqni- 
tahle  title  in  the  defendant  to  the  land.  To 
estahlisb  snoh  a  defence,  payment,  in  fiuot,  of 

•the  pnrchase-money  most  he  proved.  Ct,  qf 
Appeals,  1856,  I^awrence  «.  Pall,  14  ilT.  F.  (4 
JSinm.),  477.  Compare  Jac^soq  e.  Slater,  6 
Wend.y  295. 

236.  Pratran^ytlcMii  asaiost  pqirct^am&r. 
Where  fi  mortgage*  had  renii^A^d  sizty-siz 
years  overdae, — Meld,  that  th9  pr^omption 
of  payment  applied  against  an  ohjection  taken 
by  a  purchaser  of  the  premises  at  a  judicial  sale. 
€t.  qf  Appeali,  1855,  Belmont  «.  O'Brien,  12 
IT.  Y.  (2  Kern.),  894- 

237.  Aoknowledgment  As  to  what  was 
a  sufficient  admission,  prior  to  2  Rev.  Stat, 
801,  §  48,  of  a  specialty,  to  rebut  the  pre- 
sumption of  payment  arising  ^m/laps^  of 
time.  Van  Rensselaer  v.  Livingston,  12  Wend., 
490. 

23&  —  njiiut  be  wri^n.  Thd  proTision 
of  2  Rev.  Stat.,  801,  $  48  (supra,  227),  must 
be  construed  &b  excluding  every  species  of 
evidence  to  rebut  the  presumption  of  pay- 
inent,  except  that  of  part  payment  or  a  writ- 
ten acknowledgment.  [12  Wend.,  490;  8 
Den.,  814.]  Ot.  of  Appeals,  1856,  Morey  v. 
Farmers*  Loan  A  Trust  Go.,  14  iV.  Y  (4 
Kern.),  802. 

239.  Admiaaioaa  by  the  purchaser  of  mort- 
gaged premises^  within  20  years  before  a  fore- 
closure-suit brought,  of  the  existence  of  the 
mortgage,  with  a  promise  to  pay  it,  are  suffi- 
dent,  as  against  him,  and  against  all  his  judg- 
ment-creditors  whose  judgments  were  recov- 
ered subsequent  to  such  admissions,  to  rebut 
the  presumption  of  payment  arising  from  lapse 
of  time.  Chancery,  1829,  Park  «.  Peck,  1 
I^aige,  477 ;  and  see  Heyer  «.  Pruyn,  7'Id., 
465. 

240.  The  purchaser  of  a  farm  which  was 
subject  to  a  mortgage  given  by  the  prior  own- 
er thereof  and  duly  recorded,  had,  within  20 


years  prior  to  the  filing  a  bil>  to  foreolose  the 
mortgage,  acknowledged  it  as  a  subsisting  in- 
cumbrance ; — Meld,  that  neither  the  purohsser 
npr  those  who  derived  title  ujtder  him  subse- 
quent to  such  recognition,  could  avail  them 
selves  of  the  presumption  of  payment  arising 
from  hipse  of  tifne,  although  the  mortgsge  bsd 
been  due  more  than  20  years.  Clwiicery, 
1889,  Heyer  «.  Pruyn,  7  Pai^e,  465. 

241-  The  bond  ai^d  mortgage  became  doe 
in  1806.  The  mortgagor  ipad^  payments  in 
his  lifetime,  and  within  20  years  before  the 
commencement  of  the  action,  and  died  in 
1881 .  P^uld,  that  the  presumption  of  paymant 
was  rebutted*  Kven  if  the  provisiop  of  9  Bev. 
g(tat.,  aoi,  I  48,  applied,  its  operation  was 
prospective;  it  affected  the  4o|]m4  only  as  if 
it  ^coroed  vhen  the  provision  |;ook  efeot.  [7 
Barb.,  445;  8  Wend.,  661 J  Afpf^me  0$.,^ 
1858,  Oarll  v.  Hart^  15  Barb^  P« ;  8.  P.,  Van 
Ke^sselaer  9.  Livingston,  12  FiswE.,  490 ;  Aps- 
tin  V.  Tompkiiis,  8  San^f.^  22. 

242.  A  staJMe  foraoloviiro  wore  than  20 
years  after  any  recognition  of  the  mortg«ige 
by  the  mortgagor,  or  those  claiming  under 
hixjfk,'-^Eeld,  effidotoal  (ond^  2  Sep.  L.  of 
1813,  575,  $  14)  to  rebut  the  presQmption  of 
payment,  in  ^ectment,  against  i^  mere  |iake4 
possessor.  Supreme  Ct.,  1880,  Jackson  t.  ^^ 
ter,  5  F^ni.,  295. 

943.  Judgment  presamed  paid  after  20  yeais 
from  time  of  signing  and  filing ;  bst  this  pra- 
sumption  may  be  repelled  in  certain  cassa  2 
lUo.  sua,,  sot  §§  46.  47  ;  and  see  Z<faM  ^  1821, 
246,  oh.  288,  6  4 ;  repealed  by  Oene^  Repealing 
Aoi,  1828,  8  ho.  SlaL,  129. 

244.  At  oommon  law,  a  presumption  of 
payment  arises  as  to  a  judgment,  as  in  respect 
to  a  specialty,  by  the  lapse  of  20  years.  CL 
qf  Errors,  1886,  Miller  «.  Smith,  16  Wend., 
425 ;  reversing  S.  0.,  14  Id.,  188. 

245.  T««tii«g  ezecntion.  Where  plaintiff 
in  an  old  judgment  was  an  executor, — Held, 
that  defendant  might  introduce  evidence  that 
many  years  previous  an  execution  was  issued 
to  the  sheriff  upon  the  judgment,  and  that  at 
that  time,  the  defendant  had  ample  property 
in  the  county  to  make  the  money.  It  beiog 
the  duty  of  the  plaintiff  to  collect  the  judg- 
ment, and  of  the  sheriff  to  levy  and  sell,  the 
jury  might  presume  payment  by  a  sale  and 
satisfaction  of  the  execution.  Ct.  of  Errors, 
1836,  Miller  c.  Smith,  16  Wend,,  425 ;  revers- 
ing S.  C,  14  Id.,  188;  and  see  Gassner  «. 
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flNi^l&n),  3  ja(A4/^  44(1 ;  AiMtiii «.  Tompkins, 
3/4,82. 

a4^])eoiMaidja4flnMiBVor«attPr*  A  time 
for  puj^ent  of  «  judgmiopi  agunvt  mi  iateeti^ta 
baviDg  been  aet,  tbe  admiDistrator  inoloae4 
the  «D(u>nut  m  » letter  properly  dk^ote^  tQ  the 
creditor,  and  QuiM  it ;  aod  the  oreditpr  too^ 
no  stepa  thereafter  to  eolleoti  fpr  ^bpiit  IS 
montba,  when  he  died.  Although  do  tre^M  of 
reo^pt  of  ih^  money  ooidd  bo  ftmnd  among 
the  (sredilior'e  papera,  the  eorr^gate  preeqmed 
Pfjnent  by  th^  r^sipt  of  ^e  letter.  Jf.  Y. 
Smr.  Ct.^  1850,  WaydeU  o.  Yelie,  1  BraHf., 

a47.  Intvureftatfrn  of  itatatp.  Tbepro- 
fifieni  ef  the  Beriaed  Btatnt^a  with  n)g»rd  tp 
the  ^reanmption  pf  p^ym^t  of  prior  jndg- 
}m\^  (9  Af).  iSifiaf^  »01,  S  40),  ^ppUea  to 
theip  the  prasi^np^A  wpJjo$hle  to  aeatod  in- 
fitnuoent^  imm^ately  Jii^or$  tha  paaaing  of 
the  aet,  ^  Dpt  tb^  oaw  rqle  pveporibed  by 
ieetien  48  of  tha  w^isa  fttft^iifce,  The  preai^pip- 
tien  may,  thereibre,  be  repelled  ptherwiae  th^ 
by  proof  of  payment)  or  (^  a  writ^p  aoknowl- 
edgment  Ct,  qf  App^aU,  1864,  WaddeU  e. 
Slm^or^  10  K  Y.  (6  SeU.),  17p;  affirming 
a  a,  1%  Barb.,  fi85. 

24a  Pr«mmptlaii,  how  rabvitfe^cL  That 
annmb^r  of  judgmenta  wave  reoovared  wii^^ 
the  def<|Ddaot  in  the  judgment  in  anit,  which 
remain  nnaatisfied,  may  be  shown,  tp  prove 
bis  infiolvenoy,  ^d  io,  tp  r^bnt  the  preanmp- 
tion  that  he  has  paid  the  jndgmept  ia  waix^ 
[laVea.*,  266.]    lb. 

249.  The  sheriff's  return  of  an  ezeontion, 
imsatisfied,  within  the  20  years,— j54$2(Z,  in  a 
case  of  a. judgment  rendered  before  the  Re- 
vised fitotutee,  auffieieDt  to  rebut  the  pre- 
sumption of  payment  arising  from  lapse  of  20 
yeara  from  the  date  of  the  Judgment  SuprmM 
€t.,  1862,  Henderson  v.  Oairna,  HSoirb,,  15. 

250.  Bant  reserved  on  a  lesee  will  be  pre- 
sumed paid  after  lapse  of  20  years  from  its 
becoming  dqe ;  but  the  pvesnmptioa  may  be 
rebutted.  Buprwie  Ot,,  1819,  Bailay  e.  Jacl^ 
8on,  16  Johfu.^  210. 

251.  What  is  suffioieat  to  rebiit  the  pre- 
somptionw    lb, 

202.  The  lessor  named  in  a  perpetual  lease 
naerring  an  annual  rent,  lived  17  years  after 
exeeutiiig  the  lease,  but  no  r^t  was  demand- 
ed, jgor  paid.  His  son  lived  four  yeara,  aad  his 
grandson  20.  years,  without  ever  demanding 
rent     The  representatives  of  the  grandson 


filed  a  bill  for  the  rent  on  the  lease ;  bat  Ijiey 
had  no  qoim^terpi^^  of  it.  Mel^  that  the  pie- 
SumptioB  w«s  that  the  lease  had  been  al^Teu• 
derod  or  ^oeUed,  and  the  re^t  eactinguished 
by  some  aot  of  the  pa^y  entitled  tp  it.  Chan- 
ssry,  1890,  Xivingston  9.  I^vingsl^on,  4s  Johns. 
Oh.>f  294;  and  see  Tan  Sroee):  9.  Uyiagston, 
1  Id.,  S57. 

293.  The  1»Y  pi^osnmea  previoDs*repit  paid^ 
whep  tbp  hmdlprd  giv^a  fec^pts  for  s^bse- 
qp^ntly  upcruiag  rent  ip  Mi,  ipA^is  the  land- 
lord melees  jt  appeaJT  th«v  sfi^h  preyVws  rent 
remalqa  unpfiid.  Jf.  JT.  Offfn.  fl^  1859,  V^ 
tenon  t,  O'Hiin^,  %  #.  A  SmMh  6»;  »•  P., 
Deaker  e.  Wying^ten,  16  fyhf^^^  47*- 

2H-  This  pr^sumptioi^  m^^^  whor»  tbp 
r^opipt  W4^  gi^W  by  pnp  qf  s^vmt  tap«n|9  tp 
Qomfliioft.  Dedioar  9.  I4viW»t»m  15  fyhm^ 
479. 

a^ffi  Bant  aoenipd  pn  %  laaiM  frppa  8,  t9  W.> 
on  th^  first  d^y  of  April  oii  ^  i^ppi  4iy, 
thay  9greed  that  M.  should  avrp^pd^rhia  term, 
and  s^gi^  4  pontrant  for  the  purohapp  of  l^d 
to  8.,  who  shonld  have  ipm^edia^e  possession 
ofth^tlai^dandof  thedemispdpFamiaias,-  and 
that  S.  should  p^y  M- 1660  on  tha  firpt  day  of 
Hay,  and  permit  him  to  cut  wood.  The  agree- 
ment was  oarried  out  ^xid  the  Ipa^  snrren* 
dered,  and  on  the  seoond  day  of  }imy  M.  in- 
doraed  <m  the  agreement  «  raoeipt  for  ^^  thp 
within  mentioned  five  hundred  and  fi|ty  dol- 
lars." JTsZi,  that  the  fi^ota  did  not  g^ve  rise  to 
a  presumptipu  that  tha  rent  due  pn  the  first 
day  of  April  was  paid.  Ot,  qf4ppeak,  1854, 
Speny  «•  MiUer,  8  N.  Y.  (4  SeU.),  ZM.  It  wap 
a  question  for  the  jury.    8.  0.,  16  N.  F.,  415. 

25fr  4i3tu«l  paymm^  If  a  deblpr  assign 
a  mortgi^  to  his  creditor,  acknowledging  the 
rpceipt  of  the  consideration-money,  the  pre- 
sumption is  that  he  received  the  mo^ey,  ai;id 
not  that  it  went  to  the  extinctioa  of  his  d^jt. 
Supreme  Ot^^  1826,  Thallhimer  a.  Brinckerho^ 
6  Oau>.,  90. 

257.  Mart|E«0»  to  laan-GonuiaiavioiMmi. 
The  production  of  a  mortgs^  made  to  the 
United  States  Loan  Oommissioners  (under 
lam  0/  1887,  oh.  150),  bearing  no  indorse- 
ment of  the  payment  of  interest,  raises  thp 
presumption  that  interest  baa  not  beei^  paid ; 
for  section  28  of  the  act  mak^  i^  ihe  duty  of 
the  commissioners  to  indorse  on  tiie  mort^;agP 
every  sum  paid  to  them.  If.  Y.  Supm^r  Ot.^ 
1849,  Olmsted  e.  iSder,  2  JSan^f.^  825 ;  r^ 
versed,  on  another  point,  5  ^  F.  (1  Seld.)^  144. 
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25a  GMiig  a  promiHory  note  raises  a 
presQmption  that  nothing  remuns  dne  from 
the  mi^er  to  the  person  to  whom  it  is  deliv- 
ered. Supreme  Ct^  1848,  De  Freest  o.  Bloom- 
ingdale,  6  Den.^  804. 

299.  The  giving  of  a  promissory  note  is 
prima-faeie  evidence  of  an  acoonnting  and 
settlement  of  all  demands  between  the  parties, 
and  that  the  maker  was  indebted  to  the  payee, 
upon  snoh  settlement,  to  the  amonnt  of  the 
note.  [2  Stark.  £v.,  183;  5  Den.,  804.]  The 
presumption  may  be  rebntted.  Bnt  if  no  evi- 
dence be  given  to  show  what  the  note  was 
given  for,  the  presumption  is  that  all  claims 
of  the  maker  against  the  payee  were  ac|jQ9ted 
at  the  time  of  giving  the  note,  and  that  the 
maker  remained  indebted  to  the  payee  in  its 
amonnt  Ot.  <tf  Appeal^  1862,  Lake  «.  T^sen, 
6J\r.  F.(2^2i.),461. 

260.  Where  a  plaintiff  who  didmed  to  re- 
cover for  services  rendered,  gives  his  promis- 
sory note  to  the  defendant,  long  after  tiie  ren- 
dering of  the  services,  and  pays  it  when  it 
fidls  dne,  it  creates  a  presumption  that  no  pre- 
vious indebtedness  existed  on  the  part  of  the 
defendant  to  the  plaintiff  [6  Den.,  804];  bnt 
this  presumption  may  be  rebutted, — 0.  ^.,  by 
showing  that  the  note  was  given  for  a  tem- 
porary loan.  ilT.  7.  Gem,  PI,,  1854,  Duguid  «. 
Ogilvie,  8  E.  D,  amiih,  527;  S.  0.,  1  AhhotU^ 
Ft.,  145. 

261.  TI1110  of  payment.  That  the  pre- 
sumption is  that  a  note  shown  to  have  been 
paid,  was  paid  on  the  day  it  fell  due.  Shi^ 
preme  (7i(.,  1858,  Andrews  e.  Bond,  16  Barb,, 
683. 

262.  Omitting  <1mnand  In  aooonnts  ren- 
dered. That  where  the  plaintiff  is  shown  to 
have  rendered  accounts  through  a  series  of 
years,  in  which  no  mention  is  made  of  the  de- 
mand in  suit,  that  demand,  if  of  earlier  date, 
and  same  general  nature  as  the  accounts,  will 
be  presumed  paid.  K  Z  Com.  PL,  1858, 
6mith  V.  Tucker,  2  R  D.  £hnit^,  198. 

263.  Aathority  to  receive  pa3rment.  That 
where  A.  carries  on  business,  and  sells  goods 
in  the  name  of  B.  (although  for  his  own  ac- 
count), the  promise  to  pay  may  be  presumed 
to  have  been  made  to  B. ;  and  B.  will  have 
the  right  to  receive  the  money,  discharge  the 
buyer,  &o.  Supreme  Ot.,  1818,  Alsop  v. 
€uneB,  10  Johns.,  896 ;  affirmed,  S.  0.,  eub 
nam.  Oaines  «.  Brisban,  18  Id.,  9. 

264.  Partnenhip  londa.    That  there  is  a 


presumption  that  one  of  several  partners,  00m- 
pelled  to  pay  money  on  a  demand  against  the 
firm,  pays  it  with  l^e  funds  of  the  firm.  Ct 
of  ErroTB,  1880,  EUll  e.  Packard,  5  Wend^ 
875;  affirming  8.  0.,  7  Ceu>.,  484. 

265.  Note  taken  in  payment.  When,  at 
the  time  of  the  sale  and  delivery  of  goods,  the 
vendor  receives  from  the  vendee  the  note  of  a 
third  person  for  the  price,  the  presumption  is 
that  he  takes  it  in  payment  [11  Johns.,  409; 
15  Id.,  241;  8  Ck>w.,  280.]  Ot.  of  AppeaU, 
1855,  Noel  «.  Murray,  18  K  T.  (8  Kem.}, 
167. 

266.  Xrfmd  taken.  Where  a  railroad  com- 
pany, which  cannot  become  entitled  to  the 
possession  and  use  of  land  required  for  the 
purposes  of  its  road,  except  on  the  payment 
of  tiie  damages  sustained  by  the  several  pro- 
prietors, by  the  appropriation  of  their  land, 
lays  out  its  road  through  a  fium,  oansee  the 
damages  to  be  assessed,  and  takes  poesession 
of  the  land  required  for  its  road,  and  continues 
in  possession  for  several  years,  this  is  prima- 
faeie  evidence  that  it  has  paid  to  the  land- 
owner the  amount  of  the  assessment.  So  held, 
on  appeal,  when  the  fact  of  payment  was  not 
denied  at  the  trial.  Supreme  Ct.,  1856,  Terry 
V.  N.  Y.  Central  R.  R.  Co.,  22  Barh.,  574. 

267.  Stock.  Where  there  is  no  evidence 
that  a  party  transferring  stock  to  another,  did 
not  receive  pay  for  it,  the  presumption  is  that 
he  was  paid.  Ohaneery,  1844,  Spenoer  «• 
Spencer,  11  Paige,  299. 

15.  TitU. 
A.  Title  to  Real  Property. 

268.  meotmentby  tiie  Peoples  In  an  ac- 
tion of  ejectment,  brought  by  the  People  of 
the  State,  proof  that  the  premises  claimed 
were  vacant  and  unoccupied  at  any  time 
within  the  time  limited  for  bringing  eject- 
ment by  the  People,  is  presumptive  evidence 
of  title  in  them.  Ot.  of  Errors,  1881,  Wendell 
%.  Jackson,  8  Wend.,  188  ;♦  Supreme  Ot.,  1887, 
People  e.  Denison,  17  Id.,  812. 

269.  Pablio  landing.  That  no  presump- 
tion of  a  grant  to  the  public  of  a  right  to  use 
soil  adjoining  a  navigable  stream  as  a  public 
landing  and  place  for  deposit  of  property  in 
transit,  arises  from  long  c6ntlnned  user,  al- 
though exceeding  20  years.      Ot  of  Etiw% 

»  Reported  below,  6  W^nd.,  142. 
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1889,  Poet  V,  PeftrsaU^  22  Wend.^  425;  affirm- 
ing 8.  0.,  20 /i.,  111. 

270.  Bbohaat.  The  presnmption  is,  that 
every  dtizen  dying  leaves  some  one  entitled 
to  clidm  as  his  heir,  however  remote,  unless 
one  or  other  of  the  only  two  ezoeptions  known 
to  our  law,  alienage  or  illegitimacy,  should 
intervene.  The  title  of  the  State,  hy  reason  of 
defect  of  heirs,  can  dearly  he  made  ont  hy 
actual  proof  of  the  fact  of  alienage  or  of  iUe- 
gitimaey^  or,  in  certain  cases,  hy  proof  of 
the  reputation  of  either  of  those  facts,  pro- 
vided that  such  proof  he  direct  and  positive, 
founded  upon  inqniry,  advertisements,  per- 
sonal family  knowledge,  or  the  actual  deckra- 
tion  of  the  last  person  seized,  or  of  those  from 
whom  his  title  descended.  But  mere  heanay 
reputation  of  the  general  fact  of  defect  of  re- 
latipns  and  heirs  is  not  sufficient  Ot,  i^Er- 
ran,  1840,  People  o.  Fulton  Fire  Ins.  Co.,  25 
Wend^  205. 

271.  Canal  maps.  The  presnmption  that 
the  State  has  title  to  lands  depicted  on  official 
maps  of  the  canals,  may  he  overthrown.  Su- 
preme Ot^  1852,  Palmer  e.  Aldridge,  16  Barb,y 
181. 

272.  Title  presimiad  from  poMeMicuL 
That  where  a  person  huys  land  from  one 
claiming  tide,  and  takes  possession  under  his 
pnrchase,^  the  tiUe  is  presumed  to  he  good. 
Ckaneery^  1829,  Pitney  e.  Leonard,  1  Paige, 
461. 

273.  The  law  will  presume  the  person  in 
possession  to  he  the  owner ;  hut  there  is  no 
presumption  of  tenancy  arising  from  the  fact 
of  suoceesion  in  possession.  Supreme  Ct,^  1886, 
Blunt  e.  Aikin,  15  Wend^  522. 

274.  That  the  party  in  possession  of  land  is 
presumed  to  have  a  valid  titie  thereto.  Su- 
preme at.,  1851,  Hill  e.  Draper,  10  Barb.,  454. 

27&  —  in  ejectment  In  ejectment  against 
a  tretp^Meeery  peaceable  possession  by  the  lessor 
of  the  plaintiff,  though  for  less  than  20  yeara, 
is  sufficient  evidence  of  title  to  maintain  the 
action.  Supreme  Ct^  1806,  Jackson  e.  Hazen^ 
2  Johne.^  22;  1809,  Jackson  o.  Harder,  4  /<i., 
202. 

276.  That  in  ejectment,  possession  in  the 
plaint!^  though  for  less  than  20  years,  may 
raise  a  presumption  of  tide  sufficient  to  put 
the  defendant  upon  his  defence.  Supreme  Ot., 
1818,  Smith  v.  Lorrillard,  10  Jehns.,  889;  and 
eee  Jackson  e.  Denn,  5  Oew^  200 ;  Jackson  v, 
Myers,  8  Johm,,  888. 


277.  Where  the  plaintiff  in  ejectment  proves 
a  continued  possession  of  premises  by  the  de- 
fendant, from  the  docketing  of  the  judgment 
down  to  near  the  time  of  trial, — a  period  of 
nearly  five  years, — ^this  is  sufficient  to  raise  the 
presumption  of  a  legal  estate  in  defendant, 
upon  which  a  judgment  would  attach  as  a 
lien,  and  which  would  be  the  subject  of  sale 
on  execution.  Supreme  CL,  1867,  Dickinson 
e.  Smith,  26  Barb.,  102. 

27a  Poeaeeaion  under  deed.  Where  one 
receives  a  deed  of  the  whole  fee,  and  takes 
possession,  the  presumption  is  that  he  took 
possession  claiming  the  whole,  and  not  aa 
tenant  in  common  with  others,  unless  he  knew 
that  there  was  outstanding  title.  F.  Chan. 
Ot,,  1847,  Bogardus  e.  Trinilj  Ohoroh,  4  Sofodf. 
CK,  688. 

279.  An  entiy  upon  lands  is  presumed  to 
be  under  the  party  lawfully  entitied  to  pos- 
session ;  and  not  to  be  adverse  to  him.  Su- 
preme  Ct,,  1802,  Jackson  «.  Lunn,  8  Johne. 

Cae,,  109 ;  Jackson  e.  Parker,  Id^  124. 

280.  Holding  over.  That  a  defendant 
holding  over,  after  a  sale  of  his  land  upon  ex- 
ecution, will  not  be  presumed  to  hold  adverse- 
ly. Supreme  (X,  1805,  Jackson  e.  Gtraham,  8 
(7ai.,  188. 

281.  That  there  is  a  presumption  that  a 
grantor  remaining  in  possession  has  no  longer 
any  interest  which  can  be  sold  on  execution. 
Supreme  OL,  1857,  Dickinson  e.  Smith,  25 
Barb.,  102. 

282.  Applioation  to  imrobaee.  In  ^eot- 
ment,  proof  that  the  defendant  made  repeated 
applications  to  the  lessor  of  the  plaintiff  to 
purchase  the  premises,  raises  a  presumption 
that  the  defendant  came  into  possession  under 
the  titie  of  the  lessor.  Supreme  Ct.,  1815, 
Jackson  e.  Oroy,  12  Johne.,  427. 

283.  What  lease  wlU  be  presomed.  A 
farm  was  occupied  and  cultivated  for  above 
eighty  years,  during  which  time  the  original 
tenant  and  his  descendants  uniformly  paid  rent 
to  the  landlord,  built  houses,  and  made  valua- 
ble and  permanent  improvements  on  the  prem- 
ises. Meld,  that  the  original  tenant  must  be 
presumed  to  have  taken  possession  under  a 
lease  in  fee,  or  at  least  upon  an  agreement  for 
such  a  lease.  Chancery,  1819,  Ham  e.  Schuy- 
ler, 4  Johns.  Oh.,  1. 

284.  The  fact  that  the  premises  in  question 
were  useless  to  the  defendant, — ffeld,  to  rebut 
the  presumption  that  he  held  possession  by 
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Yirtoe  of  any  agreement  ia  the  tuitare  of  a 
kftse.  Snprme  Ot.^  18S8,  Jaekaon  «.  Bnttoo, 
1  Wm4,  841. 

88A  PoMeMioii  preraiiMd  nftKvdliuito 
to  tlliei.  Every  preaumptlcm  is  in  fator  of 
poaaeeaion  in  attbordinatioii  to  the  title  of  the 
true  owner.  SvtpretM  0%,^  1818,  Jackson  t. 
Sharp,  9  JbAna.,  168 ;  1816,  Jaokaon  o.  Waters, 
12  U.^  865;  1819,  Jadcion  v.  Thomaa,  16  /d, 
298. 

886L  A  conveyanee  In  fee  harrhig  been 
cAiown  from  B.,  the  oHgind  proprietor,  to  H., 
— am;  tiut  the  poaaeaalon  moat  be  preamned 
to  hsve  been  in  aiA>ordinAtlon  to  the  title  of 
M.  A  anrrender  or  reoonteyatrce  to  B.  conld 
not  biB  preanmed,  lo  defbat  the  pblntiif' s  paper 
fiHe,  udeaa  the^e  waa  oTidenoe  of  title  in  the 
defendant  derived  from  B.  Supreme  Ot^  18d9, 
Doe  «.  Bntler,  8  W^nd.,  149. 

8B7.  Whei^  a  party  haa  a  liagal  right  to 
MIer  itfto  poaaeaaion  of  litttd  hi  one  eharaoter, 
or  fitider  one  tHle,  the  law  will  preanme  tiliat 
he  entered  in  that  eharaoter,  and  under  that 
tMe,  and  not  aa  a  treapaaser.  [Matth.  Prea. 
St.,  20;  20o.Litt,282.]  Supreine  Ct.,lB:Si, 
BeneoB  o.  Bollos,  8  Wend.^  175. 

380l  —  afe  to  tiataaAM,  Aa  between  two 
tenante  in  common,  the  preanmption  of  tsii 
onaier  oinnot  ariae  where  the  right  exercised 
by  the  tenatit  in  poaaeaaion  ia  perfectly  con- 
datatit  with  the  righta  of  hia  co-tenant  €t, 
ofBtr&i^  1886,  Butler  «.  Phelpa,  17  Wend,, 
642. 

Tfruft,  whefe  B.  conveyed  in  fee  to  P.  two- 
tMrdii  of  the  ore,  in  vhIuib,  upon  or  within  the 
soil  of  hia  ftirm,  with  liberty  of  ingreaa  atid 
egreaa,  either  party  to  be  at  liberty  to  wofk 
the  xttinea;  and  B.  itnd  hia  heirs  occupied  the 
Ikrtti,  aa  a  fiifth,  for  thirty-fbur  yeara,  and  th6 
heira  then  opened  the  tdinea,  and  denied  P.'a 
right,^J9a2(2,  that  tiiere  waa  no  ouster  until 
that  time,  and  that  there  waa  no  ground  for 
preatimiiig  a  release.    lb. 

2B9,  The  preaiimption  that  a  tenant  who 
holda  over,  holda  in  aubordination  to  his  land- 
lord's rights,  does  not  apply  where  one  of  two 
tenaiitB  in  common  takito  a  lease  of  the  moiety 
of  his  co-tenant  fbr  a  term,  tttid  holds  over 
after  it  ezpirea.  The  fact  of  hia  not  leaving 
the  possession  do^  not  authorise  the  infbrence 
that  he  still  intends  to  hold  under  the  lease ; 
but  the  presumption  is  that  he  holds  under 
his  own  title,  which  gives  him  a  right  to  the 
poaaeaaion  and  ei^oyment  of  Hie  whole  estate, 


liable,  however,  to  account  to  his  co-tenant 
This  presumption  may  be  rebutted.  SupretM 
Ct^  1888,  McKay  a.  Mumford,  10  W»nd,,  351. 
29a  Veoancj  by  cuileay.  The  court  re- 
fbaed  to  presume  the  extinguiahment  of  a 
tenancy  by  the  curtesy.  In  ejectment  by  the 
heira  of  an  undivided  portion,  who  had  never 
been  in  poaseasion,  agidnst  a  defendant  ia 
poeseeaion  claiming  the  whole.  Sapreme  Ct., 
1842,  Adair  v.  Lott,  8  BUI,  182. 

291.  That  where  a  tentot  by  the  curtesy 
holds  posseaaion,  it  will  be  presumed  that  it  is 
aa  such  tenant,  and  not  adTeraely,  though  he 
has  a  void  deed  of  the  fee.  Gorwin  e.  Oor- 
win,  6  K,  T,  (2  -&«.),  842;  reversing  S.  C,  9 
Bairb.,  219. 

292.  fiuprotremeata  made  upon  wild  land, 
or  any  entry  upon,  ot  occupation  of,  it,  are 
preaumed  to  have  been  made  or  hdd  by  per- 
mission of  the  true  owners,  and  not  adversely. 
[6  Johna.,  197.]  Supreme  Cft.,  1858,  Poor  e. 
Horton,  16  Batb.,  485. 

293.  PremlMS  not  AUoteaced  in  deed. 
When  a  peraon  enters  into  poaseasion  of  land 
under  a  deed,  the  preaumptiion  is  that  his 
cUiim  of  title  is  limited  to  the  premises  de- 
scribed in  the  deed.  This  presumption  may 
be  repelled,  but  only  by  poeitive  evidence  that 
he  claimed  to  be  owner  of  more  than  his  deed 
embraced  jV.  K  Superior  (X^  1854^  Bowie 
«.  Bnthe,  8  thtsf^  e5. 

294.  Actual  posseaaion  and  improvement 
of  the  j>remise8,  aa  owners  are  accustomed  to 
possess  and  improve,  without  any  recogoitioa 
by  the  party  in  posdeteion  of  a  right  in  any 
ol^et  pei^n,  or  disairowal  of  a  title  in  Lim^elt; 
raises  a  presumption  that  he  entered  ai^d  holds 
possession  as  owner,  and  aniounts  in  law  to  a 
claim  of  title.  This  May  be  so  even  as  to 
premises  which  are  not  emb^aced  in  the  deed 
upon  wliich  the  plaifitilf's  claim  of  title  is 
based.  IT,  T.  Superior  Ot.^  1855,  Sherry  v. 
Frecking,  4  Duer,  452. 

295.  Re-Ontxy  for  non-payment  of  rent 
A  re-entry  by  the  lessor  presumed,  when  a 
leiMee,  holding  kmds  under  a  Ida^  containing 
a  dauae  of  re-entry  in  case  of  non-payment  of 
rent,  left  the  prendsea,  lind  persons  daiming 
title  under  the  lessor  had  been  in  possession 
for  fourteen  yeara  since  the  departure  of  the 
leasee.  Sup¥etM  (X^  1B05,  Jackson  «.  Dem- 
arest,  2  Cai.,  882* 

29&  Lapse  of  nibe  years,— JETeZi,  not  to  af- 
ford the  presumption  of  a  re-entry  for  the 
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BODhpaymtet  of  rent.  Sfuprme  (7t.,  1808, 
JaeksoD  «.  Walab,  8  Johni,^  236. 

2d7.  Re-entry  for  non-paymeitt  of  rent  pre* 
Bomed  after  lapse  of  twenty-two  years.  Jack- 
Bon  V.  Stewart,  6  JohM.^  84. 

2M.  Lapse  of  only  ten  yeArsy-^EM,  not 
enough  to  raifle  a  preeomption  of  an  entry  for 
non-payment  of  rent,  In  support  of  a  new  lease 
given  by  the  landlord.  Jackson  «.  KlsWOtt^, 
2lOJohn$.y  180. 

299.  Lapse  of  tiotie  alone  Is  not  sufficient  to 
giTe  rl«e  to  a  presmnption  of  re-entty  for  non- 
payment oC  rent;  it  liAioald  be  connected  wiHh 
the  fkot  that  the  tenant  has  left  the  premises 
▼aeanti  with  rent  in  arrear.  8upr&m$  Oi.^lS4/^y 
Garrett «.  Sooaten,  8  D&n.^  884. 

aoa — hidiwiiiada  That  a  re-entry  for  non- 
payment of  rent  may  be  preenmed  to  hav^ 
been  made  under  our  statute, — 1  Rev.  L.  of 
1818,  440,^rather  than  at  common  law,  the 
statotory  proceeding  being  muoii  more  con- 
veaient  Supr0m$  Ot.^  1822,  Jackson  e.  Ells- 
worth, SO  J^Afw.,  180. 

301.  Praaunqytioii  of  fpnooX.  Grant  from 
oiiginal  patentee  preeum<^  hi  fbvor  of  a  party 
who  had  been  in  posseasion  of  port  of  the 
tract  of  land  for  thirty->flve  years,  accompa- 
aied  by  an  asaetiioB  of  title  to  the  whole,  and 
eieroise  of  acts  of  ownership.  8upt«/nB  (H,^ 
1808,  Jackson  «.  Lann,  8  Johm.  (ku,^  100; 
fsllowed  in  Jackson  «.  Roseell,  4  ITafui.,  048; 
afflmedy  S2  /d,  277.  Compare  Jackson  e. 
Mnmy,  AwOL  K  P.,  148. 

aot  A  grant  of  landa,  under  navigable 

•  waters,  to  the  owners  of  the  acQaoent  soil,  is 

not  presumed,  without  evidence  of  long  ex- 

shisiTepoaseesionanduse.  ShtprmM Ot-^lhlO^ 

Pfthner  e.  Hicks,  8  /oAiw.,  188. 

303.  ▲  deed  mvf  be  presumed  from  an 
entry  by  the  prsenmed  grantee,  followed  by 
QDintermpted  possession  for  fifty  years,  espo- 
elally  when  enoh  grantee  has  a  right,  under  a 
devise,  to  claim  a  deed.  Oonaideratlons  of 
public  eottvenience  and  sound  policy,  under 
sooh  eircnmatancetf  of  ancient  and  continued 
possession  by  color  and  ekdm  of  right,  require 
the  presumption.  Svpnokt  (X^  1808,  Van 
Dyck  e.  Van  Beuren,  1  Oai.^  84. 

304.  Under  an  agreement  for  the  sale  and 
oonTeyanee  iA  a  piece  of  land,  dated  in  1688, 
the  jaiy  were  allowed,  in  1800,  to  presume  a 
eonyeyanee  pursuant  to  the  agreement,  though 
only  a  part  of  the  land  appeared  to  have  been 
hi  the  possession  of  the  presumed  grantee. 


Supreme    Ot,^  1810,  Jackson  e.  Murray,  7 
JbAnt.,  6  * 

905,  There  was  an  order  of  the  couno^  of 
the  colony  of  New  York,  in  1764,  for  the 
survey  of  a  lot,  as  allotted  to  P.,  and  a  survey 
was  made,  thodg^  no  patent  could  be  found 
on  record.  SMy  that  a  patent  to  P.,  and  a 
deed  from  him  to  the  anoestor,  might,  be  pre- 
sumed, for  the  sake  of  <iuie^g  the  possession. 
Supreme  Ot.^  1818,  Jackson  e.  MoCall,  10 
John$.y  877. 

306.  Releaae  presumed  from  d  datighter  to 
her  faither,  Where  land  was  conveyed  to  the 
daughter  by  name,  but  the  fttthw  paid  the 
coflaideratton,  received  the  dMd,  took  posses* 
slon  df  the  hAd,  and  had  held  it  about  thirty- 
eight  yeafe.  Supnme  OH.,  1814,  Jachaoh  a. 
Matsdorf;  11  J^kiu.,  90. 

^09.  Where  lessor  and  leMed  agreed  that 
the  latter  shoidd  surrender  and  releaee  hie 
lease,  and  take  a  new  one,  and  a  neW  leasO 
was  aecep>ted,-^iM2,  that  the  suitender  oi 
releaae  of  the  old  one  should  be  presumed* 
Suprmne  Ot,^  1815,  Bpriagetehi  e.  Bchetmer 
horn,  12  Johne.^  867. 

aoa  l»aitMOM.  A  piAllion  Of  landi  pre- 
sumed regular,  after  great  lapse  of  time,  and 
numerous  acts  of  parties  interteted,  reoogtfl^ 
ing  it.  Jackson  e.  Rightmyre,  16  /oAtw.,  814; 
aftrmiag  S.  C,  18  /<{.,  867. 

a0».  The  {AfliAtifi;  in  an  action  of  eject' 
ment,  commenced  in  1800,  showed  title  by  a 
releaae,  made  In  1707,  in  partition,  to  dghtcen- 
twentieths  of  the  premisee  in  que^on-;  and 
proved  by  witneesea  tiiat  aH  the  lota  in  the 
patent  so  divided,  with  which  they  were  ac- 
quainted, wm^  held  agreeaMy  to  that  parti* 
tion;  and  no  outstanding  title  in  the  (^o 
rematadng  palanteea  appealed.  SM^  that  it 
might  be  inferred  that  the  leasors  had  a  per- 
fect lide  to  the  whole.  Sufirme  Ot^  1813, 
Doe  f .  Campbell,  10  Jehm.,  476. 

aiO.  Ckoaadoftteptwattptlon.  A  grant 
(tf  knd  wHl  never  be  presumed,  unless  ^e  lapse 
of  ti»e  is  so  great  as  to  create  the  belief  tiiat 
it  waa  actually  made,  or  unless  the  fiu»ts  show 
that  the  paity  was  legally  or  equitably  entitled 
to  it  [i  OOWp.,  102;  Bull.  N.  P.,  74;  8  T. 
B^  167-^;  Phil  Iv.f  480, 128,  u.]  sJprmne 
Ot.y  1827,  Jackson  «.  Moora,t  6  0cm.,  706«  7M. 

*  The  tr!«l  of  this  ease  tX  iiiiipriiy$  is  reported  hi 
Anih.  S.  P.,  14». 
tBrv«f8ed,oaetherp<}kitB,  4  HImI.,  M. 
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311.  A  ooDveyanoe  from  the  original  pat- 
entees of  land,  presumed  from  great  lapse  of 
time,  accompanied  by  other  facts, — e.  ^.,  that 
the  presumed  grantee  had  exercised  acts  of 
ownership  during  his  life,  and  had  devised  it 
by  a  will,  describing  it  as  conveyed  to  him  by 
the  patentees,  which  will  was  attested  by  some 
of  the  patentees  themselves.  Ct,  qf  JEhrron^ 
1889,  Russell  v.  Jackson,  22  Wend^  277;  af- 
firming 8.  0.,  4  Wend,^  648.  Compare  Jack- 
son €.  McCall,  10  Johns.y  877;  Jackson  «. 
Moore,  18  Id.,  518. 

312.  Where  there  is  a  contract  to  sell  land, 
and  the  vendee  has  entered  into  pos^lBesion, 
and  paid  the  purchase-money,  this  being  a 
case  in  which  a  court  of  equity  would  at  once 
decree  a  specific  execution  of  a  conveyance,  a 
court  of  law  will,  after  a  great  lapse  of  time, 
presume  a  conveyance,  and  that  the  legal  title 
10  in  the  vendee.  Supreme  Ot,y  1868,  Demeyer 
f.  Legg,  18  Barb.,  14. 

313.  In  what  cases  a  conveyance  may  be 
presumed,  after  great  lapse  of  time,  for  the 
purpose  of  upholding  the  possession.  Munro 
«.  Merchant,  26  Barb.,  888. 

314.  Coav0fBnc9  hj  trustee.  In  1766, 
the  owners  of  a  tract  of  land  made  partition 
and  conveyed  the  whole  to  a  trustee,  in  trust, 
to  convey  to  the  proprietors  in  severalty. 
The  land  had  since  been  generally  held  ac- 
cording to  such  partition.  In  1807,  a  person 
claiming  under  one  of  the  owners  his  portion, 
in  pursuance  of  the  partition,  brought  eject- 
ment for  it  HM,  that  a  conveyance  by  the 
trustee  was  to  be  presumed.  Supreme  Ot., 
1816,  Jackson  v.  Moore,  IdrJohne.,  618 ;  and 
see  Jackson  e.  Woolsey,  11  Id.,  446. 

315.  Property  was  conveyed  to  trustees  for 
religious  uses ;  and  afterwards  the  persons  for 
whose  use  the  trust  was  created,  were  incor- 
porated by  royal  charter  for  the  avowed  pur- 
pose of  enabling  them  to  hold  the  trust  prop- 
erty ;  and  the  property  was  by  the  charter,  in 
terms,  confirmed  to  them.  Held,  that  after  the 
lapse  of  140  years,  the  court  would  presume  a 
conveyance  from  the  trustees  to  the  corpora- 
tion. Chancery,  1888,  Dutch  Church  e.  Mott, 
7  Paige,  77.  See  Grant «.  Duane,  9  Jehne.,  691. 

316.  —  wiien  presamed.  There  can  be  no 
presumption  of  a  lease  or  conveyance  by  ex- 
ecutors which  would  be  a  breach  of  their 
trust.  Such  presumptions  are  indulged  when 
the  fact  to  be  presumed  is  consistent  with  the 
duty  or  trust,  and  tends  to  subserve  the  pur- 


poses of  justice.  But  when  the  act  would  be 
unauthorized  by  the  trust,  no  such  presump- 
tion can  be  admitted.  Gt.  o/AppeaU,  1848, 
Brewster  v.  Striker,  2  K  Y.  (2  Cornet.),  19 ; 
affirming  8.  0.,  1  E.  D.  Smith,  821;  7  If.  F. 
Leg.  Obi.,  140.     Compare,  i7\fra,  888-890. 

317.  Release  to  cestui  que  trust  That 
after  lapse  of  many  years,  and  acts  of  owner- 
ship on  the  part  of  the  eeetui  que  truit,  a  re- 
lease from  the  trustee  may  be  presumed.  Stt- 
preme  Ct.,  1826,  Jackson  e.  Cole,  4  Cew.^  687. 

3ia  As  to  streets.  A  street  was  widened 
and  extended  upon  the  plaintiff  *s  land  for  19 
years  before  he  asserted  his  daim,  and  12 
years  before  he  did  so  it  was  graded  and 
paved  through  its  whole  width,  and  he  paid 
an  assessment  therefor.  SeH  a  dedicatioii 
must  be  presumed.  Supreme  Ct.,  1881,  Den- 
ning V.  Roome,  6  Wend.,  661. 

319.  That  possession  of  land  bounded  on  a 
street  (in  the  dty  of  Brooklyn),  raises  a  pre- 
sumption of  title  to  tlie  centre  line  of  the 
street  Supreme  CU,  1888,  Wfflonghby  «. 
Jenks,  20  Wend.,  96. 

320.  A  highway  laid  out  six  rods  wide,  was 
fenced  only  four  rods  wide,  and  so  fenced,  was 
used  by  the  public  for  thirty  years. 

Held,  that  in  the  absence  of  evidence  that 
the  public  had  suffered  any  annoyance  or  in- 
convenience, the  a^oining  owner  must  be 
deemed  to  have  held  adv^vdy  the  strip  of 
the  original  highway  included  within  his 
fence,  and  to  have  acquired  a  right  to  continue 
and  enjoy  his  possession  as  against  all  the 
world.  Supreme  Ct.,  1868,  Peckham  «.  Hen- 
derson, 27  Barb.,  207. 

321.  Advanoement  l^  hasbead.  Where 
a  husband  advances  money  for  the  purchase 
of  real  estate,  and  directs  the  conveyance  to 
be  made  to  his  wife,  the  presumption  is,  that  it 
was  intended  as  an  advancement  to  her.  But 
this  may  be  rebutted,— «.  g.,  by  proof  that  be 
was  indebted  at  the  time,  and  his  object  was  to 
defraud  creditors.  Supreme  Ct.,  1888,  Guth- 
rie V.  Gardner,  19  Wend.,  414;  8.  P.,  Chan- 
cery, 1817,  livingston  e.  Livingston,  2  Johne. 
Ch.,  687 ;  and  compare  Jencks  e.  Alexander, 
11  Paige,  619. 

322.  The  presumption  that  he  who  supplies 
the  money  to  make  a  purchase,  intends  it  for 
his  own  benefit,  rather  than  that  of  another, 
does  not  apply  in  cases  like  that  of  parent  and 
child,  or  husband  and  wife,  where  the  purchase 
may  fairly  be  deemed  to  have  been  made  for 
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another  from  inotives  of  natural  love  and  af- 
feotioD.  The  presnmption  in  anch  cases  is, 
that  the  purchase  was  intended  as  an  ad- 
Tancement.  Suftreme  Ct.^  1854,  Welton  «. 
Divine,  20  Barl,^  9. 

323.  Bnjlne;  undar  Junior  moitgage. 
Where  real  estate  is  inonmbered  by  two  mort- 
914^  and  the  holder  of  the  junior  one  fore- 
clofles  and  purchases  in  the  property,  the  pre- 
sumption is  that  be  bids  to  the  vaJue  of  the 
equity  of  redemption  only;  and  he  will  be 
deemed  to  hold  the  land  for  the  satisfaction 
of  the  senior  mortgage.  Ot,  of  Appeah,  1848, 
Mathews  €.  Aikin,  1  If,  Y,  (1  Conut.),  595. 

324.  Title  in  stranger.  Presumption  that 
a  title  in  a  stranger,  set  up  by  defendant  in 
^ectment,  in  bar  of  plaintiff's  title,  has  been 
eztinguiahed.  Jackson  «.  Hudson,  8  Johns.^ 
875;  Jackson  v.  Harder,  4/(2.,  202. 

325.  ekatntosy  title.  No  presumptions 
will  be  indulged  to  sustain  a  change  of  title  to 
real  estate,  attempted  to  be  established,  under 
a  statutory  proceeding.  Supreme  Ot,y  1868, 
Oleveland  «.  Boerum,  27  Bctrh,^  252 ;  affirming 
8.  C,  28  Id.,  201 ;  8  AbhcM  iV.,  294. 

326.  Fiaheiy.  The  right  of  fishery  in  nayi- 
gable  waters  is  presumed  to  be  common,  though 
a  riparian  owner  may  prove  an  ezclusive.  grant 
arising  by  grant  or  prescription.  Supreme 
Ot.,  1826,  Gould  «.  James,  6  Cote.,  869;  1828, 
Rogers  «.  Jones,  1  Wend.,  287. 

327.  'Water-oooree.  Uninterrupted  enjoy- 
ment of  water,  diverted  from  another's  land, 
for  twenty  years,  with  clear  acts  of  ownership 
and  a  claim  of  title,  is  presumptive  evidence 
of  a  grant  or  other  lawful  origin  of  possession. 
Suprmne  Ot.,  Sp.  T.,  1851,  Hoyt  «.  Garter,  16 
Barb.,  212;  affirmed.  Id.,  221,  n. ;  and  see 
Baldwin  e.  Oalkins,  10  Wend.,  167;  Belknap 
V.  Trimble,  8  Paige,  577;  Smith  v.  Adams,  6 
Id.,  485. 

328.  Baaement.  The  use  of  an  oH<«eiuent 
for  20  years,  unexpliuned,  will  be  presumed  to 
be  under  a  claim  or  assertion  of  right,  and  ad- 
verse, and  not  by  leave  or  favor  of  the  owner. 
Hammond  €.  Zehner,  28  Barb.,  478. 

329.  The  use  of  an  easement  for  twenty 
years,  unexplained,  is  presumed  to  be  under 
claim  of  right,  and  not  by  license.  [8  East, 
297 ;  14  Mass.,  58 ;  2  Hil.  Abr.,  60,  §  22.]  A 
non-user  for  twenty  years,  unaccounted  for, 
affords  a  presumption  of  a  release  or  surren- 
der of  the  rights — provided  there  has  in  the 
mean  time  been  some  act  done  by  the  owner 
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of  the  land  inconsistent  with  the  right.  [8 
Kent,  448;  2  Pick.,  466;  8  Id.,  166;  Go.  Litt, 
114,  b;  2  Barn,  dt;  Aid.,  791 ;  2  Hil.  Abr.,  68, 
§  88 ;  15  Ma88.,  180 ;  8  Mas.,  272.]  Supreme 
Ot.,  Sp.  T.,  1850,  Miller  v.  Gariock,  8  Barb., 
158.    Gompare  Jewett  e.  Jewett,  16  Id.,  150. 

B.  lltle  to  Personal  Property. 

330.  PooseMiDn  of  peraonal  piopeity  is 

pHma-faeie  evidence  ot  title  thereto.  Thus, 
in  an  action  for  killing  sheep  by  defendantV 
dog,  proof  that  the  sheep  were  killed  on  plain- 
tiff's premises  is  sufficient  prtmo'/acie  evi- 
denced of  title.  Supreme  Ot.,  1856,  Fish  «. 
Skut,  21  Barb.,  888. 

331.  The  presumption  is  that  oysters  in  the 
bed  of  navigable  waters  grew  there,  and  be- 
long to  those  who  first  reduce  them  to  posses- 
sion.  Ot.  o/AppeaU,  1858,  Smith  e.  Levinus, 
S  K  Y.  (^  Seld.),  4H2. 

332.  Assignment.  A  person  heavily  in- 
debted, absconded,  leaving  his  derk,  a  minor, 
in  possession  of  the  stock  of  goods  in  his  store, 
and  the  clerk  dealt  with  them  as  his  own. 
Held,  that  these  factSi  unaccompanied  with 
any  proof  of  an  assignment,  did  not  raise  any 
presumption  of  a  transfer  of  title  to  the  clerk.* 
Supreme  Ot.,  1842,  Batchellor  «.  Schuyler,  8 
Hill,  886. 

333.  Reassignment  Mere  lapse  of  time, 
ifnaocompanied  by  proof  that  the  debts  have 
been  all  paid,  cannot  raise  a  presumption  that 
the  .asMgnees  of  an  insolvent  debtor  have  re- 
oonveyed  the  trust-property  to  him.  Supreme 
Ot,,  1846,  Boseboom  «.  Mosher,  2  Den.,  61. 

334.  Sale  of  oto]^  A  previous  sale  of 
growing  crops  upon  a  farm  may  be  presumed 
from  declarations  by  the  owner  of  the  farm 
that  the  crops  belong  to  the  presumed  ven- 
dee. Supreme  Ot.,  1828,  Austin  f.  Sawyer,  9 
Oino.,  89. 

335.  Freight  In  the  absence  of  evidence 
to  the  contrary,  freight  is  presumed  to  belong, 
as  the  earnings  of  the  vessel,  to  the  owners. 
K  Y.  Com.  PL,  1867,  T^illiams  €.  Ins.  Go.  of 
North  America,  1  Hilt.,  845. 

336L  Title  of  consignee.  That  on  a  de- 
livery of  goods  to  a  carrier,  on  behalf  of  the 
consignee,  if  the  goods  are  placed  at  his  sole 
disposal,  and  no  other  fact  appears,  the  legal 
presumption  is  that  he  is  the  true  owner. 
Ogden  e.  Goddington,  2  E.  D.  Smith,  817. 

337.  The  presumption  that  the  consignee 
is  the  owner  of  property  shipped,  may  be  re- 
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batted.  Ot.  ofAppeaU^  1850,  Price  «.  Powell, 
ZKY,{Z  CofMt),  882. 

33a  HortNuid  and  iitoifiB.  Where  a  wife 
purchased  a  horse  in  her  own  name,  giving 
her  individual  notes  for  the  price,  and  her 
hasband  immediately  took  the  horse  and  used 
him  for  aboat  a  year, — Held^  that  this  was 
prima-facie  evidence  of  a  purchase  by  the 
husband,  notwithstanding  the  purchase  was 
in  the  wife's  name,  &c.,  unless  it  was  shown 
that  she  had  separate  property  which  she 
charged  with  payment  of  the' price,  and  that 
the  vendor  gave  her  the  credit  upon  the  faith 
of  that.  Supreme  Oi,^  1858,  Glann  o.  Young- 
love,  27  .flarft.,  480. 

369.  0urpliia  on  foraolorara.  The  mort- 
gagor, or  tf  he  is  dead  or  has  sold  the  premises, 
then  those  who  are  stated  in  the  bill  to  be  his 
heirs,  devisees,  or  grantees,  are  presumptively 
entitled  to  the  surplua  arising  on  a  sale  in 
foreclosure.  Ohane&ry^  1844,  Franklin  «.  Van 
Oott,  11  Pn^&y  129;  8.  0.,  8  If.  T.  Leg.  OU,, 
102. 

340.  If  a  person  has  an  equitable  interest 
in  mortgaged  premises  superior  to  the  mort- 
gage, and  is  not  made  party  to  the  bin,  the 
purchaser  at  the  sale  is  presumed  to  have 
bid  With  reference  to  the  existence  of  the 
prior  equity ;  and  the  owner  of  such  interest 
has  no  claim  on  the  surplus  proceeds  of  the 
aale.  Ohaneerp^  1848,  De  Buyter  «.  St.  Pe- 
t6r*s  Church,  2  Barb.  Oh.,  555. 

341.  M61107.  Where  one  man  delivers  a 
sum  of  money  to  another,  the  legal  presump- 
tion always  is,  that  the  money  belonged  to  the 
one  who  received  it,  and  not  that  he  thereby 
became  a  debtor  to  the  other.  [1  Stark.,  474.] 
Ot  o/AppeaU,  1848,  Bogert «.  Morse,  llf.T. 
(1  0<wut.),  877;  a£Eb*ming  8. 0.,  itib  nam,  Morse 
«.  Bogert,  4  Den.,  108;  8.  P.,  Supreme  Ot., 
1857,  Sweet  v.  Barney,  24  Barb.,  688. 

342.  But  where  a  witness  testified  to  an  ad- 
mission by  defendant  that  he  had  had  twenty 
dollars  of  the  plaintifl^  and  the  witness  then 
told  the  defendant  that  the  plaintiff  had  re- 
quested the  witness  to  speak  to  him  about  it, 
to  which  the  defendant  made  no  reply,  but 
turned  away, — Held,  that  a  Jury  might  infer 
from  this  evidence  that  the  money  was  re- 
ceived by  way  of  a  loan,  and  the  jury  having 
so  found,  that  their  verdict  in  a  justice^s  court 
was  conclusive.  Ot.  of  AppeaU,  1848,  Bogert 
«.  Morse,  1  K  T.  (1  Omtt.),  877;  affirming 
S.  0.,  4  Den,.,  108. 


16.  Written  Inetrum&nti, 
A.  In  General. 

343.  Amwors  to  IMtotv.  Where  letters 
are  directed  to  a  particular  person  on  bnsinesa, 
and  answers  are  received  in  due  course  of  mail, 
a  fair  inference  arises  that  the  answers  were 
written  by  the  person  firom  whom  they  ptfr- 
port  to  come.  [21  Wend.,  557;  2  Oar.  & 
Eirw.,  1.]  Supreme  Ot.,  1862,  Bush  «.  Miller, 
18  Barb.,  481. 

344.  Date.  It  is  presumed  that  die  exe- 
cution and  delivery  of  an  instrument  cor- 
responded in  time  with  its  actual  date;  and 
although  this  presumption  may  be  repelled  by 
opposite  evidence,  yet  unless  so  repelled,  it  is 
conclusive.  2f.  T.  Superior  Ot,  1858,  St. 
John  €.  American  Mutual  Life  Ins.  Oo.,*  2 
Duer,  419;  S.  0.,  less  folly  reported,  12^  F. 
Leg.  Obi.,  256 ;  and  see  Seymour  t.  Van  Sljck, 
8  Wend.,  408. 

345.  No  exception  to  the  general  rule  that 
the  date  of  an  instrument  is  presumed  to  be 
the  time  of  its  being  executed,  arises  becanse 
the  instrument  happens  to  be  between  two 
defendants.  Supreme  Ot.,  1850,  Bell «.  Davis, 
8  Bcvrb.,  210. 

346w  Mortgage.  A  party  indebted  made  a 
mortgage,  and  also  a  general  assignment,  em- 
bracing the  same  premises.  The  acknowledg- 
ment of  a  mortgage  was  dated  prior  to  tiie 
assignment,  ffeld,  1.  That  the  presumption 
was  that  the  mortgage  Was  delivered  to  the 
mortgagee  before  the  assignment. 

2.  That  the  presumption  might  be  rebntted 
by  evidence  that  the  mortgagor  retained  pos- 
session of  the  mortgage  until  after  the  delivery 
of  the  asfflgnment  Chaneery,  1845,  WyckofT 
0.  Bemsen,  11  Paige,  564. 

347.  l^ond  presumed  to  have  been  delivered 
on  day  of  its  date,  notwithstanding  peootiar 
circunlstances  indicating  later  delivery.  Sey- 
mour «.  Van  Slyck,  8  Wend.,  408. 

348.  Idntriea  made  by  officers  of  a  bank  in 
a  dealer's  pass-book,  are  presumed,  in  the  ab- 
sence of  any  thing  suspicions  on  their  face,  to 
have  been  made  at  their  dates.  Ot  qf  Appeah, 
1852,  Jermain  e.  Denniston,  6  iT.  F.  ^  Seld.), 
276;  reversing  S.  0.,  9ub  nam.  Jermain  v 
Wood,  5  Den.,  842. 

349.  Alteraftton.  The  mere  ^t  that  the 
body  of  ati  instrument  or  .of  an  indorsement  is 

*  Affirmed,  on  other  points,  18  H,  T,  (8  JEim.},  SI. 
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not  in  the  handwriting  of  the  signer,  raises 
no  presnraption  tha^t  was  not  in  its  present 
ibrm  when  the  signatnre  was  made.  jV.  F. 
Superior  Gt.^  1857,  Small  o.  Sloan,  1  Bomo.^ 
S53.    Compare  868,  infra. 

350.  In  respect  to  the  question  whether  a 
material  alteration  apparent  npon  the  face  of 
a  written  instrument  is  to  he  presumed  to  have 
been  made  hefore  or  after  execution,  the  rule 
is,  that  the  instrument  with  all  the  oircnm- 
stances  of  its  history,  its  nature,  the  appear- 
aooe  of  the  alterations,  the  possihle  or  proba- 
ble motives  to  the  alteration  or  against  it,  and 
its  efibct  upon  the  parties  respectively,  ought 
to  be  submitted  to  the  Jury;  and  the  court 
cannot  presume  from  the  mere  fact  that  an  al- 
teration appears  upon  the  instrument  (whether 
under  seal  or  not),  that  it  was  made  after  the 
signing.  iK  F.  Chm,  Pl^  1861,  Maybee  «. 
Snifren,  3.jR  D.  Smith,  1 ;  8.  0.,  10  IT.  F.  Leg, 
Oh.,  18. 

351.  The  formal  execution  of  a  will  was 
properly  proved,  but  the  instrnmei^t  produced 
apfpeared  to  have  been  Altered.  The  alterations 
were  of  material  parts.  Some  parts  were  on 
paper  of  a  dififerent  size  and  color  from  the 
fibeet  signed  by  the  testator,  and  were  written 
with  a  difi'erent  ink.  The  numbering  of  the 
sbeets  had  been  changed  though  the  former 
ntinibers  could  be  discovered.  There  were 
also  erasures  and  interlineations  on  the  last 
sheet  not  noted.  Bitldy  it  should  be  left  to 
tbe  Jary,  upon  the  paper  itself,  unembarrassed 
by  a  presumption  either  way,  to  say  whether 
this  was  the  will  that  was  executed.  Supreme 
Ot.,  1852,  Van  Buren  «.  Ctockbum,  14  BaHrb., 
118. 

352.  Railroad  tioket  The  posjiession  of 
an  unmutilated  railroad  passage-ticket,  is  pre- 
munptiye  evidence  that  the  holder  has  paid 
the  regular  price  for  it,  and  is  entitled  to  be 
transported  according  to  its  terms,  and  that 
the  ticket  has  not  been  used  for  this  purpose. 
Supreme  Ot^  1857,  Pier  t).  Finch,  24  Barb.,  514. 

353.  That  the  presumption  is,  that  a  rail- 
road passage-ticket  was  purchased  at  some 
time  on  the  day  on  which  it  bears  date,  but 
not  at  any  particular  hour  of  the  day.    Ih. 

6.  Negotiable  Paper. 

354.  Naeotlability.  In  a  suit  upon  a  lost 
note,  the  character  o€  which  does  not  appear, 
the  court  will  not  presume  it  to  have  been 
B^fCOtaable.    [10  Johns.,  104.]    Supreme  Ct,, 


1829,  McKair  «.  Gilbert,  8  Wend.,  844;  and 
see  Blade  v.  Noland,  12  Id.,  178. 

355.  Gonaideration.  The  presumption  is, 
that  a  promissory  note  was  giyen  for  a  valua- 
ble consideration,  and  the  fact  that  the  words 
for  "value  reoeived*'  are  omitted,  makes  no 
difierence.  N.  F.  Com.  PI,  1854,  Kinsman 
V.  Birdsall,  2  E.  D.  Smith,  895. 

356.  Proof  of  the  execution  of  a  bill  of  ex- 
change drawn  upon  a  corporati6n — e.  g.,  an 
Ocean  Steamship  Company  formed  under  the 
act  of  1862 — and  accepted  by  its  president,  is 
presumptive  evidence  that  it  was  founded  on 
a  sufficient  consideration,  and  was  drawn  for 
legitimate  purposes  within  the  purview  of  the 
charter  of  the  company.  The  burden  of  proof 
is  on  the  opposite  party  to  show  that  the  bill 
was  drawn  for  a  purpose  beyond  the  powers 
of  the  company.  [9  Paige,  470;  4  Hill,  442; 
and  see  5  Den.,  507;  86  Eng.  L.  ft  Eq.,  142.] 
JT.  T.  Superior  Ct.,  1867,  Behnont  e.  Coleman, 

I  Bomo.,  188;  affirmed,  21  N.  T.  (7  Smith),  96. 
ZS7.  —  bow  disproved,    'f  he  presumption 

that  a  check  was  ^ven  upon  k  valuable  con- 
sideration is  not  absolute ;  it  may  be  repelled 
by  positive  affltmative  proof,  showing  its  falsi- 
ty;  and  its  falsity  is  not  showtk  unless  it  is  a 
necessary  deduction  from  the  facts  proved. 
R.  T.  Superior  Ct.,  1860,  Fitch  «.  Redding,  4 
Saindf.,  180, 

Z6B.  R.  gave  his  note  to  F.  fbr  goods  pur- 
chased by  him  as  agent  for  H.,  and  took  a  re- 
ceipt, to  the  effect  that  the  amount  was  to  be 
returned  to  him,  if  H.  should  not  allow  the 
amount  in  the  settlement  of  their  accounts, 
and  afterwards  gave  his  check  for  the  note. 
HeUA,  that  the  facts  did  not  repel  the  pre- 
sumption of  a  consideration  for  the  check.   Ih. 

359.  Jofnt-note.  Where  a  joint-note  is 
given  npon  a  Joint-loan  of  money,  or  a  joint- 
liability  of  any  kind,  it  will  be  presumed  it 
was  intended  the  note  should  be  several  as 
well  as  joint;  and  effect  will  be  given  to  it 
according  to  that  intention.  But  where  the 
deceased  maker  was  a  mere  surety,  such  a 
presumption  will  not  be  indulged.  Supremt 
Gt.^  1868,  Torks  e.  Peck,  \^  Ba/rh.,  644. 

36a  A  note  made  by  a  partner  in  the  firm 
name  is  presumed  to  have  been  given  on  firm 
account.  Suprems  Ot.,  1808,  Elwyn  «.  Drake 
8  Jokne.  Oae.,  2  ed.,  594 ;  1814,  Doty  «.  Bates, 

II  Jbhfu.,  644;  1819,  Dob  «.  Halsey,  15  Id., 
84 ;  1880,  McGregor  «.  Oleveland,  5  Wend.,  475. 

361.  TTmtif.    The  ooiirt  will  not  presome 
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ft  stftte  of  fftots  to  sustain  the  defence  of  usnry 
where  the  instrument  sued  on  is  consistent 
with  correct  dealing.  Where  facts  are  to  be 
presnnied  in  relation  to  a  contract,  those  should 
be  preferred  which  render  the  instrument 
valid.  Supreme  Ct.^  1882,  Marvin  v.  Feeter, 
8  Wend,,  682. 

362.  Thus,  a  note  which  bears  interest  from 
a  day  anterior  to  its  date,  will  not  be  pre- 
sumed to  have  been  given  for  money  lent  at 
its  date,  but  upon  some  anterior  transaction. 
Ih. 

368.  GKiaranty.  The  defendant's  name  was 
indorsed,  in  his  own  handwriting,  upon  a 
promissory  note.  Above  his  signature  there 
was  written  a  guaranty  of  the  note,  in  a  dif- 
ferent handwriting.  Jleld,  that  notwithstand- 
ing the  difference  in  the  handwriting,  the  pre- 
sumption was  that  the  guaranty  was  written 
before  the  signature,  rather  than  that  the  de- 
fendant had  indorsed  the  note  in  blank,  and 
the  guaranty  had  been  afterwards  written. 
jr.  T.  Superior  Ot,  1867,  Small  «,  Sloan,  1 
Bow,,  862.    Oompare  849,  eupra, 

364.  PosMMdon  evidence  of  tifle.  The 
holder  of  a  bill,  note,  or  check,  is  presumed  to 
be  the  rightful  owner  of  it ;  and  he  need  not 
prove  a  consideration,  except  where  circum- 
stances of  suspicion  appear.  Supreme  Ct,, 
1802,  Oruger  «.  Armstrong,  8  Johne,  Ocu,,  6 ; 
Gonroy  v.  Warren,  Id.,  269 ;  1864,  Seeley  v. 
Engell,  17  Barb.,  680. 

365.  Evidence  that  the  holder  of  a  promis- 
sory note  did  not  obtain  it  until  after  it  was 
due,  does  not  rebut  the  presumption,  founded 
upon  his  possession,  that  he  is  the  owner  of  it 
for  a  good  consideration.  Ct,  of  AppedU, 
1862,  James  v.  Chalmers,  6  K  Y.  (2  8dd,\ 
209 ;  affirming  8. 0.,  6  Sarndf,,  62 ;  also  report- 
ed, 9  If.  T,Leg.  OU.,  219. 

366L  Possession  of  a  promissory  note  on 
the  trial, — Held,  presumptive  evidence  of  title, 
notwithstanding  the  note  bears  indorsements 
below  that  of  the  plaintiff,  which  have  been 
stricken  out.  Supreme  Ot,  1846,  DoUfus  v, 
Frosoh,  1  Den,,  867. 

367.  The  possession  of  a  bill  or  note  is  pre- 
sumptive evidence  of  title,  although  the  hold- 
er has  formerly  parted  with  the  instrument 
His  possession  would  be  a  defence  to  an  ac- 
tion by  the  indorsee,  as  raising  a  presumption 
of  payment.  And  if  he  is  entitled  to  can- 
cel his  indorsement,  it  is  of  no  consequence 
whether  this  is  actually  done  or  not  [citing 


many  cases].    If,  Y.  Superior  Ot.,  1847,  Mot- 
tram  «.  Mills,  1  Saridf.,  87. 

368.  In  an  action  by  payee  against  maker, 
the  production  of  the  note  on  the  trial,  and 
proof  of  the  signature,  raise  a  presumption  of 
the  delivery  of  the  note  to  plaintiff.  Bat  this 
presumption  may  be  repelled  by  any  facts 
fairly  raising  the  contrary  presumption,  i^ir- 
preme  Ct,,  1868,  Sawyer  «.  Warner,  16  Barb.^- 
282. 

369.  Certain  facts  held  sufficient,  in  a  pe- 
culiar case,  to  rebut  this  presumption  of  de- 
livery.   Tb. 

370.  Where  it  appears  that  a  party  ori^- 
nally  received  a  promissory  note,  not  as  own- 
er, but  for  the  purpose  of  procuring  it  dis- 
counted, his  possession  of  the  note  at  a  subse- 
quent time,  raises  no  presumption  of  title, 
without  proof  of  a  subsequent  transfer  for 
value.  K  Y,  Superior  Ct.,  1860,  Mickle- 
thwaite  «.  Thebaud,  4  So^df,,  97. 

371.  Qoarcmty.  Where  a  note,  negotiable 
by  delivery  only,  is  transferred  by  the  payee, 
and  a  guaranty  of  payment  indorsed  thereon, 
expressed  as  being  for  value  received,  the  pos- 
session of  the  note  by  the  holder  is  j^rtma- 
/ade  evidence  that  he  owns  it,  even  though 
it  appears  by  the  date  of  the  guaranty  that  he 
did  not  receive  the  note  until  after  it  became 
due.  [Distinguishing  4  Den.,  68.]  Supreme 
Ct,,  1864,  Smith  v.  Schanck,  18  Barb.,  844. 

372.  Where  a  guaranty  is  written  upon  a 
note,  and  the  note  is  transferred,  the  sale  and 
delivery  of  the  note  with  the  guaranty  upon 
it,  furnishes  primorfcbcie  evidence  of  a  sale  of 
the  contract  of  guaranty.  And  the  possession 
of  the  note  with  the  guaranty  is  primorfaeie 
evidence  of  a  right,  in  the  holder,  to  the  guar- 
anty, and  will  authorize  him  to  maintun  an 
action  thereon,  unless  it  be  shown  that  the 
contract  of  guaranty  was  not  transferred  at 
the  time  the  note  was  transferred.  Supreme 
Ct.,  1866,  Cooper  v.  Dedrick,  22  Barb.,  616. 

373.  Note  indonied  generally.  The  pre- 
sumption is  that  a  negotiable  instrument  bear- 
ing a  general  indorsement  came  to  the  holder 
by  delivery  from  the  owner,  and  is  the  prop- 
erty of  the  holder.  Supreme  Ct.,  1868,  Ste- 
phens t.  McNeill,  26  Barb.,  661. 

374.  Note  not  negotiable.  That  poeses- 
sion  of  a  non-negotiable  note  on  the  trial,  is 
not  prima-faeie  evidence  of  title, — and  that  a 
cashier  is  not  presumed  to  have  power  to  as- 
sign such  a  note,  belonging  to  his  bank.    Su- 
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yremt  Ot,y  1856,  Barriok  v.  Anstin,  21  Barb.y 
i41. 

375.  'Writteii  promise.  PoBsession  by  the 
plaintiff  of  a  written  promise  whioh  did  not 
contain  the  name  of  a  promisee, — Seld^  to 
raise  a  presumption  that  the  promise  was 
made  to  the  plaintiff.  Supreme  (7t.,  1848, 
Torman  «.  Stebbins,  4  Eilly  181. 

376.  PresQmptlon  as  to  aoqnlxing  note. 
The  legal  presumption  is,  that  a  promissory 
note  is  given  in  the  course  of  business,  and  for 
value,  and  that  the  maker  is  the  primary 
debtor.  And  this  presumption  is  not  over- 
thrown by  the  fact  that  it  is  made  payable  to 
a  bank,  and  by  such  bank  discounted  in  favor 
of  one  who  indorses  the  note,  though  not  the 
payee.  Supreme  Ot.^  1845,  Bank  of  Orleans 
«.  Barry,  1  Den.,  116. 

377.  That  when  an  action  on  a  note  is 
brought  by  an  indorsee,  or  other  third  person 
who  is  not  named  in  the  note,  it  will  be  pre- 
Bomed,  until  the  contrary  is  shown,  that  he 
took  it  in  the  usual  course  of  negotiating 
commercial  paper.  Supreme  Ot,^  1844,  Nel- 
son V.  Cowing,  6  Hill,  886. 

378.  At  what  date  reoeived.  As  to  the 
presumption  that  an  indorsed  negotiable  in- 
strument was  presumed  to  have  been  received 
bj  the  holder  before  maturity,  and  for  value, 
see  Pratt  9.  Adams,  7  Paige,  615. 

379.  Note  purchased  overdue,  presumed, 
under  the  circumstances  of  the  case,  to  have 
been  purchased  after  an  assignment  made  by 
the  maker  of  the  note.  Johnson  «?.  Blood- 
good,  1  Johns.  Cos.,  51 ;  S.  0.,  less  fully  re- 
ported, 2  Cai.  Cos.,  808. 

380.  Date  of  indorsement.  It  will  be  pre- 
sumed that  an  indorsement  of  a  promissory 
note  was  made  at  least  before  the  note  fell 
due;  and  if  the  maker  sets  up  equities  against 
the  original  holder,  in  defence  against  the 
indorsee,  he  must  show  the  indorsement  to 
have  been  later.  Supreme  Ot,  1882,  Pinker- 
ton  «.  Bailey,  8  Wend.,  600. 

381.  A  note,  drawn  in  England,  payable 
CD  demand,  and  sued  upon  here  within  a  year 
from  date  by  an  indorsee,  presumed  to  have 
been  indorsed  soon  after  date.  Hendricks  o. 
Jndab,  1  Johns,,  819. 

382.  Acoeptanoe.  A  promise  by  the  drawer 
of  a  sight  bill  which  has  been  returned  pro- 
tested for  non-payflaent,  that  he  will  pay  it, 
made  after  inspection  of  the  bill,  is  presump- 
tive evidence  against  him  of  the  acceptance. 


IT.  F.  Superior  Ct,,  1847,  Mottram  «.  Mills,  1 
San^.,  87. 

383.  Upon  the  aooeptemoe  of  a  drafts  the 
presumption  is  that  the  drawee  is  in  funds  to 
pay  it;  and  the  drawer,- if  obliged  to  pay  it, 
may  maintain  an  action  against  the  acceptor, 
founded  on  this  presumption.  But  when  the 
presumption  is  rebutted  by  proof  that  the  ac- 
ceptance was  made  without  funds,  there  arises 
a  presumption  of  a  promise  of  the  drawer  to 
put  the  drawee  in  funds.  This,  again,  may  be 
repelled  by  proof  that  the  acceptance  was 
made  on  some  other  agreement.  Supreme 
Ct.,  1858,  Thurman  ft.  Van  Brunt,  10  Barb., 
409 ;  and  see  Atlantic  Fire  &  Marine  Insur- 
ance Go.  9.  Boies,  6  Duer,  588. 

984.  Order  for  goods.  The  possession,  by 
the  drawee,  of  an  order  for  goods,  is  presump- 
tive evidence  of  delivery  of  the  goods,  pur- 
suant to  the  order.  Supreme  Ot.,  1886,  Oook 
fn  Ferral,  18  Wend,,  285. 

C.  Instruments  under  Seal. 

.  385.  Zietters-patent  for  military  bonnty- 
land, — ffeld,  presumptive  evidence  of  the 
military  servioe  of  the  person  mentioned  in 
the  patent.  Supreme  Ot,  1818,  Jackson  v. 
Boneham,  16  Johns.,  226. 

386.  Consideration.  In  every  action  upon 
a  sealed  instrument,  and  where  a  set-off  is  founded 
upon  any  sealed  instrument,  the  seal  thereof  shall 
only  be  presumptive  evidence  of  a  sufficient  con- 
sideration, which  may  be  rebutted  as  if  such  in- 
strument was  not  sealed.    2  Beo.  Stat.,  406,  §  77. 

387.  Ezeoution.  Proof  of  the  signature  to 
a  sealed  instrument,  with  the  fact  that  a  seal 
is  affixed,  and  the  plaintiff  has  possession  of 
the  instrument,  is  presumptive  evidence  of 
signing,  sealing,  and  delivery.  The  seal  will 
be  presumed  to  have. been  affixed  by  the 
maker,  before  sigmng.  IT,  F.  Com,  PL,  1847, 
Merritt  v.  Oornell,  6  IT.  T.  Leg.  Obs,,  800. 

38a  Deed  by  trustees.  A  deed,  executed 
by  three  persons  as  trustees  of  a  town,  was 
dated  in  17l4j  but  the  three  grantors  were 
such  trustees  in  1717,  and  only  in  that  year. 
Held,  that  it  was  to  be  presumed  that  the 
deed  was  executed  in  1717,  and  that  the  date 
inserted  was  a  mistake.  If  grantors  were  at 
any  time  competent  to  convey,  as  the  deed 
purports,  their  deed  is  to  be  deemed  to  have 
been  made  at  such  time,  unless  the  contrary 
be  shown.  Supreme  Ct,,  1807,  Jackson  «. 
Schoonmaker,  2  Johns.,  280. 

389.  The  deed,  executed  by  two  trustees, 
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ran  in  the  name  of  the  three.  Beld^  that,  as 
against  the  grantee,  the  third  trustee  must  be 
presumed  to  have  been  living  at  the  time. 
Supreme  Ot.^  1861,  Ridgelej  «.  Johnson,  11 
Barb.,  627. 

39a  A  deed  from  a  trustee  purported  to  be 
tor  a  sufficient  valuable  consideration,  and  the 
}iurcha8er  took  possession,  and  held  nnder  it 
for  eighteen  years  before  his  death,  and  de- 
vised the  lands,  and  his  devisee  took  posses- 
tjion,  and  had  held  them  for  twelve  years. 
Meld^  that  the  presumption  was  in  favor  of 
the  deed,  and  that  it  was  incumbent  on  those 
setting  up  the  trust  to  impeach  the  deed  by 
proofe.  Ohaneerffy  1820,  Ooxe  «.  Smith,  4 
Johfu,  OK,  271.    See  wpra,  814-^16. 

391.  AdyerBe  pcwaeaalon.  Where  a  deed 
made  by  the  true  owner  is  sought  to  be 
avoided,  on  the  ground  he  was  out  of  posses- 
non  at  the  time  of  making  it,  every  presump- 
tion is  in  favor  of  a  possession  in  subordination 
to  his  title.  Supreme  Ot.^  1812,  Jackson  «. 
Sharp,  9  Johw.^  16d;  1816,  Jackson  v.  Waters, 
12  Id.,  866. 

392.  Thus,  where  it  is  not  shown  that  tbe 
original  entry  of  the  defendant  was  under  a 
title  hostile  to  the  title  of  .the  true  owner,  it 
will  be  presumed  that  his  entry  was  subordi- 
nate to  that  title.  Supreme  Ct,  1802,  Jackson 
«.  Parker,  8  Johne.  Cae.,  124;  1812,  Jackson 
e.  Sharp,  9  Jehm,,  168 ;  and  see  Jackson  «. 
Thomas,  16  Id,^  298. 

393.  Adverse  possession  not  to  be  pr^umed 
against  a  deed.  Jackson  o.  Beach,  1  Johne, 
Cos.,  899. 

394.  A  voluntary  ooaveyanoe  is,  as  to 
eubeequent  creditors,  presumptively  valid. 
And  where  a  Judgment  was  entered  upon  m 
bond  and  warrant  of  attorney,  the  bond  being 
dated,  and  the  judgment  entered,  a  few  days 
c^fter  the  voluntary  conveyance  by  the  debtor, 
— Heldy  that  the  presumption  was  that  the 
debt,  on  which  the  judgment  was  based,  was 
contracted  subsequent  to  the  conveyance;  and 
the  creditor  was  not  entitled  to  impeach  the 
conveyance,  without  proving  that  his  debt 
was  prior.  A,  V,  Chan,  Ct,  1889,  Botts  «, 
Cozine,  Hoffm,,  79.  See,  also,  Frazer  «.  Wes- 
tern, 1  Barh.  Oh,^  220;  affirmed.  How,  App, 
Cos.,  448,  479. 

395.  Delivery.  The  presumption  that  a 
deed  was  delivered  on  the  day  of  its  date 
does  not  arise  where  the  conveyance  is  of  a 
freehold,  and  there  is  no  proof,  or  acknowl- 


edgment, nor  subscribing  witnesa  (3  S0O.  Stat^ 
22,  §  18} ;  and  is  utterly  repelled  when  it  is 
shown  that  the  deed  continued  in  the  hands 
of  the  grantor  after  its  date.  [1  Den.,  828 ;  6 
Id.,  290.]  Supreme  Ot.,  1868,  Harris  ft.  Nor- 
ton, 16  Barh,,  264. 

396w  Proof  of  the  execution  of  the  assign- 
ment of  the  cause  of  action  to  the  phtintiS^ 
followed  by  the  production  of  the  assgnment 
by  the  plaintiff,  in  his  own  possession,  ia  pr^ 
s^mptive  evidence  of  due  delivery  to  him. 
K  r.  Com.  PL,  1866,  Story  «.  Bishop,  4  B, 
D,  Smith,  428. 

397.  Acoeptanoe.  That  acceptance  of  a 
deed  by  the  grantee  will  be  presumed.  9ur 
preme  Ct,,  1827,  Jackson  «.  Bieharda^  6  Cew.^ 
617. 

39&  —  of  tniBt-dee^-  The  presumptioii 
of  acceptance  of  a  dMd  of  assignment  for  ben- 
efit of  creditors, — Held,  rebutted  by  proof  of 
declarations  of  the  assignee.  Supreme  Ot,^ 
1840,  Orosby  «.  Hillyer,  24  Wend,,  280.  Com- 
pare Boseboom  v.  Moeher,  2  Dei^,  61. 

399.  Presumption  that  the  grantee,  in  a 
trust-deed,  accepted  the  trust, — HM,  rebutted 
by  proof  that  for  twenty  years  he  had  done 
no  act  under  the  trust,  and  had  often  declared 
he  did  not  accept.  Supreme  Ct.,  1822,  Jack- 
son f>,  Bodle,  20  Johne,,  184. 

400.  Registration.  An  anoi^it  deed  found 
in  a  county -clerk^s  office,  marked  ^^  registered,^ 
presumed  to  have  been  deposited  for  record  in 
due  season,  though  it  was  not  recorded.  Sn^ 
preme  Ct,,  1828,  Jackson  €.  Phillips,  9  Gow,,  94. 

401.  Grantor's  pow^  to^  convey.  The 
making  a  deed  in  fee  does  not  raise  a  pre- 
sumption of  power  in  the  grantor  to  convey 
a  fee,  when  it  is  shown  that  he  had  only  an 
estate  for  life,  and  the  form  of  his  conveyance 
was  such  as  would  carry  such  estate  as  the 
grantor  had.  Supreme  Ot,,  1829,  Jackson  «. 
Mancius,  2  Wend,,  867. 

40a  Power  of  attorney.  Where  a  deed 
executed  by  authority  of  a  power  of  attorney, 
recites  such  power,  and  there  has  ho&k  pos- 
session under  the  deed  for  a  great  length  of 
time,  the  due  execution  of  the  power  will  be 
presumed.  Supreme  Ot,,  1812,  Doe  «.  Phelps, 
9  Johne,,  169;  1818,  Doe  v.  Oampbell,  10  Id^ 
476. 

403.  Deed  of  lease  and  release.  In  as 
action  for  trespass  on  lands,  the  plaintifib  pro* 
duced,  and  read  in  evidence,  the  second  part 
of  a  deed  of  lease  and  release,  conveying  tiie 
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lands  to  persons  under  whom  they  claimed 
title.  The  defendants  objected  that  the  evi- 
dence of  the  tiUe  waa  not  sufficient,  inaunuch 
as  the  lease  was  not  prodnced.  JEMd^  on  ap- 
peal, that  thongh  the  terma  of  the  release  were 
oot  stated  in  the  bill  of  exceptions,  the  oonrt 
might  fairly  presume,  from  the  fact  that  the 
iostrnment  contained  a  covenant  of  warranty, 
that  it  was  sufficient  to  pMs  the  title  without 
the  aid  of  the  lease.  Supr^rM  Oty  185^  Mc- 
Bnrney  «.  Cutler,  18  Barb,y  208. 

404.  A  lease  for  one  year  at  a  nominal  rent, 
&nd  containing  a  recital  that  its  object  was  to 
fiapport  a  release  in  fee,  waa  found  among  the 
papers  of  the  leasee ;  he  had  had  possession  for 
forty  y^ars,  and  thei^  was  evidence  of  the  in- 
jury and  deetmotion  of  a  portion  of  his  {tapers. 
EM,  that  a  release  was  to  be  presumed.  8t^ 
ffreTM  Ct.^  18^,  Jackson  v.  Lamb,  7  6bi0.,  481. 

^05.  Tliat  in  order  to  support  a  release,  a 
preriona  lease  may  be  presumed.  Supreme 
Ct^  1630,  Reformed  Dutob  Church  e.  Yeeder, 
4  W^.^  494;  1854,  HcBumey  v.  Outler,  18 
Barb.,  808. 

406.  Pgrohfaa-mgnur  nortgage.  When 
a  deed  and  a  mortgagis  by  the  grantee  are 
made  and  recorded  aimultaneoualy,  the  pre- 
somptioji  is  that  the  mortgage  was  for  pur- 
chase-money,—even  though  it  was  made  to 
another  person  than  the  vendor.  A.  V.  Chan. 
Ct„  1848,  KitUe  e.  Van  Dyck,  1  Sand/,  Oh^ 
76;  leaa  fnlly  reported,  8  If.  Y,  Leg,  Obi,,  126; 
Svfrems  Ct.,  8p,  T.,  1847,  Cunningham  v. 
KQight,  1  Barb,,  8»9. 

407.  Baco«pted  prcmUiOn  Presumption 
that  a  dxain  excepted  in  a  sale  under  a  power 
in  a  mortgage,  had  previously  existed,  and 
was  either  founded  in  usage  or  was  excepted 
in  previous  deeds.  Ot,  qfErrore,  1804,  Bergen 
8.  Bennett,  1  Gai,  Oae.,  1. 

409.  ConaWeyation  of  «»a|giiwi|eiit  Where, 
at  the  request  of  8.,  a  judgment  was  assigned 
by  the  holder  of  it  to  B.,— j&Ttf^c^,  that  there 
was  a  presumption  of  a  consideration  from  B. 
to  8.,  au£&ctent  to  sustain  the  aasignment  in 
the  form  in  which  it  was  made.  A  trust  will 
not  be  presumed  in  spch  a  case.  If  B.  was  a 
mere  trustee  for  8.,  that  must  be  shown.  Ot, 
of  Appeals,  1864,  £no  e.  Crooke,  10  N,  7,  (6 
8eU.\  60. 

409.  Where  a  creditor  transfers  securitieB 
held  by  lum  as  collateral,  and  the  terms  on 
which  they  were  transferred  do  not  appear,  the 
law  will  presume,  as  between  himself  and  his 


debtor,  that  he  transferred  them  absolutely 
and  without  recourse  to  himself;  and  that  he 
received  for  them  the  full  amount  due  on  their 
face.  And  he  will  not  be  permitted  to  resort 
to  the  principal  debt  for  a  deficiency.  A^ 
preme  Ot,,  18&4,  Hawks  e.  Hinohdifl;  17  Barb^ 
492. 

D.  Wills. 

410.  No  presDiniytion  of  a  wilL  The  law 
never  presumes  a  will  in  the  absence  of  proof; 
nor  where  the  proof  tends  to  show  a  will  of 
personal  property  only,  can  it  be  presumed  to 
have  embraced  the  real  property  of  the  testa- 
tor. Supreme  Ot,  1850,  Duke  of  Oumberhwd 
e.  Graves,  0  Barb.,  596;  8.  P.,  1818,  Bcant 
0.  Livermore,  10  Johns.,  868. 

^ILiyiMpoaiasoapeuoityoitBBteLtqr.  That 
the  presumption  is  in  favor  of  the  oapaoity  of 
a  testator ;  espeoially  when  the  controversy  is 
between  the  State  dairaing  an  escheat  and 
near  friends  of  the  testator  claiming  under  hia 
wUL  IT.  T.  Swr.  Ot.,  1867,  Gombault «.  Pab- 
lie  Administrator,  4  Brac^f,,  226. 

412.  Until  the  contrary  appears,  the  sanity 
of  a  testator  at  the  time  of  executing  the  wiU, 
is  to  be -presumed.  Sq  held,  even  though  there 
was  evidence  tending  to  show  a  former  inear 
pacity.  Supreme  Ot.,  1857,  Brown  e.  Tonsey, 
24^r&.,  688. 

413.  The  rule  that  sanity  is  to  be  preauioed 
is  subject  .to  q.ualifinations ; — e,  g.,  after  a  gea- 
eral  derangement  ha^  been  shown,  the  other 
side  must  show  that  the  party  was  sane  at  the 
very  time  that  the  act  was  performed.  Sk^ 
preme  Ot.,  1809,  Jackson  e.  Van  Dnsen,  1^ 
Johne.,  144. 

414.  Validity.    The  law  will  not  preaume  ^ 
that  a  devise  is  void,  as  creating  a  perpetui- 
ty.   Supreme  Ot.,  1860,  Duke  of  Cumberlimd 
V.  Graves,  0  Ba/rb,,  696. 

415.  Unduitf  infiuenoe.  When  a  will  is 
drawn  by  a  person  standing  in  a  confidential 
relation  to  testator,--^,  g,,  a  family  physician, 
a  son-in-law,  te., — and  such  draughtsman 
takes  a  benefit  under  the  will,  these  circum- 
stances raise  a  strong  presumption  of  undue 
influence.  Supreme  Ot.,  1848,  Crispell  e.  Du- 
bois, 4  Barb,,  898 ;  1862,  Lansing  «.  Russell, 
18  Id.,^  610.  Compare,  also,  Vreeland  e.  Mc- 
Clelland, 1  BrQ4f.,  898. 

41j6.  Gld  age  of  a  testator,  alone,  is  not  raf- 


*  For  previoas  proceedings  in  this  oause,  see  t 
Bmh.  Oh.,  825. 
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ficient  ground  for  presnming  impositioD.  ^S^- 
preme  Ot,,  3p.  71,  1847,  Butler  «.  Benson,  1 
Barb.,  626. 

417.  Ejceontloii.  That  an  ancient  will  pro- 
dnoed,  may  be  presumed  to  have  been  dnly 
executed,  eepeciallj  where  the  deyiseee  have 
bad  posseBsion  under  it  for  upwards  of  40 
years.  Supreme  Gt,^  1680,  Jackson  «.  Obrist- 
man,  4  Wend.,  277. 

41&  The  most  liberal  presumptions  in  favor 
of  the  due  execution  of  wills  are  sanctioned  by 
courts  of  justice,  where,  irom  lapse  of  time,  or 
otherwise,  it  may  be  impossible  to  give  posi- 
tive evidence  on  the  subject.  A  will  may  be 
sustained,  in  opposition  even  to  the  testimony 
of  one  or  more  of  the  subscribing  witnesses. 
Ohanc&ry,  1846,  Jaunoey  «.  Thorne,  2  Baro, 
Oh.,  40. 

419.  Where  the  witnesses  to  a  will  are  dead 
or  from  lapse  of  time  do  not  remember  the 
circumstances  of  the  attestation,  the  law, 
after  the  diligent  production  of  all  the  evi- 
dence then  existing,  if  there  are  no  circum- 
stances of  suspicion,  presumes  the  instrument 
properly  executed  [citing  many  oases].  Stt^ 
preme  Ct.,  Sp,  T.,  1847,  Butler  •.  Benson,  1 
Jbfft.,  626. 

420.  This  rule  applied  to  a  case  where  the 
will  had  been  published,  if  at  all,  ten  years 
before  the  hearing,  and  the  subscribing  wit- 
nesses had  forgotten  nearly  all  the  circum- 
stances of  the  attestation.    lb. 

421.  In  ordinary  oases,  where  two  persons 
are  called  in  to  witness  the  paper,  which  they 
do,  in  the  presence  of  the  testator,  he  at  the 
same  time  subscribing  it,  and  declaring  that  it 

^is  his  last  will  and  testament,  a  request  by  him 
to  the  witnesses  to  attest  it,  may  be  presumed. 
lb.;  Supreme  Ct.,  1847,  Doe  «.  Roe,  2  Barb., 
200. 

422.  When  an  attestation  clause  of  a  will 
sets  forth  the  statute  formalities  as  complied 
with,  and  the  lapse  of  time  is  so  considerable 
that  the  particular  circumstances  attending  the 
execution  of  th*e  will  may  reasonably  be  sup- 
posed to  have  been  forgotten  by  the  witnesses, 
the  court  may  infer  a  compliance  with  the 
statute.  Chancery,  1848,  Nelson  r.  McGiffert, 
8  Barb.  Oh.,  168. 

423.  Alterations.  That  the  presumption 
is,  that  an  interlineation  in  a  wiU  was  made 
after  its  execution.  K  T.  Surr.  Ot,  1847, 
Matter  of  Tonnele,  6  K  T.  Leg.  Obe.,  264. 

424.  That  an  alteration  in  a  will  made  in 


pencil,  is  presumed  to  be  delib«ratiTe ;  one  in 
ink,  final,    ii.* 

Upon  the  subject  of  Pnsmiipttonfl^  oonsnlt, 
also,  Judimal  NoUee,  p.  601,  $upra,  and  Bur- 
den ofProqf,  i^fra. 

m.  BUBDBK  OF  PbOOF. 

425.  Conaideratton  of  note.  In  an  action 
upon  a  promissory  note  by  the  payee  against 
the  maker,  the  burden  of  proof  is  on  the  de- 
fendant to  show  that  the  note  was  made 
without  consideration;  and  if  there  were 
several  makers,  defendant  must  show  that 
none  of  them  received  a  conddMiLtion.  Ni  T. 
C<m.  PI,  1864,  Kinsman  v.  Birdsall,  2  E.  D. 
Smith,  896. 

426L  Where  an  action  on  a  note  was  brought 
by  the  payee  named,  but  he  was  not  a  party  to 
the  transaction  upon  which  the  note  was  made, 
— Held,  he  must  prove  that  he  took  the  note 
before  maturity,  and  paid  value  for  it,  before 
he  could  exclude  a  meritorious  defence,  founded 
on  equities,  against  the  parties  to  whom  the 
note  was  originally  given.  Supreme  Ct,  1844, 
Nelson  f>.  Cowing,  6  HtU,  886. 

427.  Laohea  in  presenting  GhAck.  Where 
the  payee  of  a  check,  sued  as  an  indorser,  ob- 
jected that  the  check  was  not  presented  in  due 
season  to  charge  him, — Reld,  that  the  court 
would  not  presume  laches  ageunst  the  pluntiff. 
The  defendant,  being  payee  of  the  check,  must 
know  when  and  to  whom  it  was  first  trans- 
ferred ;  and  the  burden  was  on  him  of  making 
out  a  default  in  some  holder  of  the  check, 
before  it  came  to  the  hands  of  the  plaintiff 
Supreme  Ot.,  1888,  Smith  «.  Janes,  20  Wend., 
192. 

42a  Proof  of  value  paid  for  negotiable 
paper.  The  holder  of  a  promissory  note, 
whether  acquired  before  or  after  due,  is  not 
required  to  show  that  he  paid  value  for  it, 
unless  a  defence  is  set  up  which  would  con- 
clude him,  unless  he  were  a  purchaser  for 
value,  and  without  notice.  N.  Y.  Superior 
Ot.,  1861,  James  v.  Chalmers,  6  Sandf.,  62; 
S.  0.,  9  N.  T.  Leg.  Obe.,  219;  affirmed,  6  K 
7.  (2  Seld.),  209. 

429.  In  an  action  upon  a  bill  of  exchange 
by  the  second  indorser,  against  the  acceptor, 
the  defendant  proved  that  the  plaintiflT  was 
not  a  bonoffide  holder  for  value ;  and  he  im* 

»  Affirmed,  on  other  points,  4  A:  K.  (4  Omit.)^  140. 
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peached  the  consideration  of  the  acceptance 
by  proof  of  fraud. 

BeH  that  he  was  not  hound  to  show  that 
the  previous  holders  had  not  paid  value  for 
the  same.  The  onus  was  thrown  upon  the 
plaintiff  to  show  that  he,  or  a  previous  holder, 
had  paid  value.  IT.  Y.  Com.  PL,  1846,  Hill 
V.  Sands,  6  2f.  Y,  Leg.  Oh%,,  19. 

430.  PVand  in  disposing  of  negotiable 
paper.  The  cashier  of  a  bank,  for  the  pur* 
pose  of  raising  money,  made  and  delivered  for 
negotiation,  to  an  agent,  a  certificate  that  such 
agent  had  deposited  $6,000  with  the  bank,  no 
depomt  having,  in  fact,  been  made.  The  agent 
indorsed  it,  and  procured  a  third  person  to  sell 
it,  at  a  discount  of  $80  over  and  above  inter- 
est and  exchange,  upon  an  agreement  of  the 
buyer  that  it  should  not  be  presented  for  pay- 
ment within  thirty  days.    Held^  that  these 

'  fiets  did  not  raise  such  a  suspicion  as  to  re- 
quire the  holder  to  give  evidence  that  he  took 
the  certificate  in  good  faith,  and  without  no- 
tice of  a  design  of  the  cashier  to  divert  the 
proceeds  6*om  the  use  of  the  bank  to  his  pri- 
vate benefit.  Ct,  of  Appeals^  1859,  Barnes  v. 
Ontario  Bank,  19  N.  Y,  (5  Smith),  152. 

431.  When  the  maker  of  a  promissory  note, 
sued  by  a  subsequent  holder,  shows  fraud  or 
strong  suspicion  of  fraud  upon  the  part  of  the 
payee,  in  putting  the  note  in  circulation,  the 
burden  of  proof  is  upon  the  plaintiff,  to  show 
that  he  acquired  the  note  before  maturity, 
and  for  value.  Upon  his  so  doing,  the  burden 
of  proof  shifts  upon  the  defendant,  to  show 
that  the  plaintiff  took  the  note  with  notice  of 
the  fraud.  K  Y,  Superior  Ot.,  1852,  Catlin 
«.  Hansen,  1  Duer^  809 ;  S.  P.,  1855,  Hart  9. 
Potter,  4'/i.,  458;  and  see  N.  Y.  &  Ya.  State 
Stock  Bank  «.  Gibson,  5  Id.,  574. 

43i.  In  an  action  by  indorsee  of  a  bill  of 
exchange  by  acceptor,  proof  that  acceptance 
was  obtained  by  false  representations  on  the 
part  of  the  drawee  throws  upon  the  holder 
the  burden  of  proving  that  he  paid  value  for 
the  bill.  K  Y,  Superior  CU,  1856,  N.  Y.  & 
Ya.  State  Stock  Bank  v.  Gibson,  5  Duffty  574; 
and  compare  Gatlin  «.  Hansen,  1  Id,,  809; 
Hart  9.  Potter,  4  Id.,  458. 

433.  Accommodation  paper.  When,  in 
an  action  on  negotiable  paper,  it  appears  that 
it  was  made  by  the  defendant  without  con- 
sideration, and  was,  as  against  him,  fraudu- 
lently negotiated,  the  plaintiff  is  not  entitled 
to  recover  without  proof  that  he  parted  with 


value  when  it  came  into  his  hands.  When  he 
has  proved  that  he  parted  with  value,  the 
burden  of  charging  him  with  notice  of  the 
fraud  is  cast  upon  the  defendant.  [1  Duer, 
809.]  K  Y.  Superior  Ot.,  1856,  Ross  v.  Be- 
dell, 5  Duer,  462. 

434.  Usury.  In  an  action  by  a  subsequent 
indorsee,  proof  on  the  part  of  defendant  that 
the  note  was  usurious  in  its  inception  is  enough 
[under  1  Rev.  Stat.,  772,  §  6],  even  without 
proving  notice  of  the  usury  to  the  plaintiff,  to 
cast  upon  him  the  burden  of  proving  that  he 
paid  value  for  the  note.  Supreme  Ot.,  1841, 
Seymour  «.  Strong,  1  Eill^  568. 

435.  Copartnership  name.  That  where 
E.  and  two  others  are  shown  to  do  business 
in  partnership,  it  will  be  presumed,  in  an  ac- 
tion on  .a  note  signed  by  £.,  with  the  name 
**£.  &  Go.,"  that  such  was  the  copartnership 
name.  The  burden  is  upon  the  defendants  to 
prove  what  was  the  name  of  the  firm,  if  dif- 
ferent. Supreme  Ot,,  1808,  Drake  v.  Elwyn, 
1  (7a».,  184. 

436.  Agreement  to  take  note  in  satisfac- 
tion. Where  defendant  sets  up  an  accord  and 
satisfaction,  consisting  in  an  agreement  made 
with  his  creditors  to  give  them  his  notes,  in- 
dorsed, for  fifty  per  cent,  of  his  debts,  and 
their  agreement  to  receive  them  in  full  dis- 
charge of  the  whole ;  and  it  appears  that,  by 
the  agreement,  such  notes  were  to  be  in  dis- 
charge only  if  paid  at  maturity,  the  burden  of 
proof  is  upon  the  defendant  to  show  that  they 
were  so  paid.  Supreme  Ot,,  Sp,  T.,  1855,  Dol- 
sen  V.  Arnold,  10  Eoto.  Pr,,  528. 

437.  Note  not  negotiable.  Where  a  non- 
negotiable  promissory  note  was  sued  in  the 
name  of  the  payee,  by  a  third  person  to  whom 
it  had  been  transferred, — Held,  the  burden  of 
proof  was  on  the  plaintiff,  the  note  appearing 
to  have  been  made  for  accommodation,  to 
prove  that  he  himself  paid  value  for  it,  not- 
withstanding the  maker  took  an  indemnity 
from  the  payee.  Supreme  (7^.,  1845,  Lee  «. 
Swift,  1  Den.,  565. 

438.  Note  given  by  partner.  Where,  in 
an  action  upon  a  note  made. in  the  name  of  a 
partnership,  it  has  been  shown,  on  the  part 
of  the  firm,  that  the  note  was  given  by  one 
partner  for  his  individual  debt,  and  that  this 
was  known  by  the  person  taking  the  note,  the 
burden  of  proof  is  upon  such  person  to  show 
that  the  other  partners  assented  to  the  making 
of  such  note.    Supreme  Ct,,  1804,  Livingstoa 
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9.  Hastie,  2  Cat.,  246;  1810,  Dob  «.  Hateey, 
16  /(^Aiu.,  84;  1828,  Laverty  «.  Burr,  1  Wend., 
520;  1820,  Williams  «.  Walbridge,  8  /<2.,  415 ; 
1881,  Hvernghim  «.  Enswortb,  7  Id..,  826. 
Bee,  also,  LaiifiiBg  «.  Gaioe,  2  Johm.,  800; 
Livingston  o.  Boosevelt,  4  7<i,  251. 

439.  Wbere  one  of  two  partoen»  anbscribes 
tbe  oopartnerobip  niune  to  a  note,  aa  sorety 
for  a  third  person,  without  the  anthority  or 
consent  of  the  other  partner,  the  bjorden  of 
proving  the  anthority  or  conaent  of  the  other 
partner  to  each  signature,  in  an  action  on  the 
note,  liea  on  the  creditor  or  holder  of  the  note. 
Supreme  Oty  1821,  Foot  v.  Sabin,  10  Johne.^ 
164. 

440.  —  lipbtovftd  l^  partner.  Where  a 
promisaory  noto  payaUe  to  a  firni  is  indorsed 
over  by  one  of  tlie  partners  to  his  own  private 
creditor,  such  orator,  in  order  to  maintain 
an  action  on  the  indorsement  agajnat  the  other 
partaer,  must  show,  dearly,  his  assent  thereto. 
Supreme  Gt.,  1851,  Kemeys  «.  Bicharda,  11 
Barb.,  812. 

441.  Xodorvee.  When  one  member  of  a 
firm  makes  a  note  in  the  firm^s  name,  and  puts 
it  in  circulation,  and  it  is  showu  that  it  was 
made  without  the  knowledge  or  consent  of  the 
other  partner,  and  for  a  matter  not  relating  to 
the  partnership  business,  an  indorsee  carnxot 
recover  against  the  latter,  without  giving 
affirmative  proof  that  he  took  it  before  ma- 
turity in  good  faith  and  for  value.  Evidence 
that  such  note,  with  others,  was  **  passed  to 
the  plaintiffs  for  goods  sold,"  and  that  ^^  these 
notes  were  left  with  the  plainlifb  as  collateral 
security,'*  is  not  sufficient  to  establish  that  the 
plaintifEs  parted  with  the  goods  on  the  credit 
and  security  of  the  note.  If.  Y.  Superior  Ct, 
1867,  Olark  «.  Dearborn,  6  Duer,  800. 

442.  Testamentaiy  capacity.  When  the 
general  competency  of  the  testator  is  not  ques- 
tioned, the  onus  of  proving  that,  at  the  par- 
ticular time  when  the  will  was  executed,  he 
labored  under  any  deluaion,  aberration,  or 
weakness  of  mind,  rests  upon  the  contestant 
[2  Ourteis,  415.]  K  Y.  Surr.  Ct.,  1851,  Allen 
f>.  Public  Administrator,  1  Bradf.,  878;  af- 
firmed, %vh  nom.  Thayer  v.  Allen,  Seld.  Notee, 
No.  2,  57.  Compare  Gombault «.  Public  Ad- 
ministrator, 4  Bradf.,  226. 

443.  It  being  established  that  there  was  a 
general  derangement  or  loss  of  the  ppwers  of 
mind  for  a  considerable  period  previous  to 
the  making  of  the  will,  the  weight  of  proof  is 


thrown  upon  the  respondeats  to  eataUidi  tho 
fftct  that  such  incapacity  had  ceased  at  the 
time  the  will  was  executed.  [1  Oonat  B.  &. 
0.,  225;  1  Pet.  0.  0.,  168;  8  Bro.  Oh.,  448; 
Swinb.  on  W.,  pt  2,  |  8;  1  little,  102;  1 
Hunr.,  268.]  Chancery,  1828,  Olark  «.  Fisher, 
1  Paige,  171.*  And  see  Jackaon  «.  £ing,  4 
Cote.,  207 ;  Jackson  «.  Van  Duxeo,  5  Jokne., 
144, 150. 

444.  Will  execnte4  <n  ladd  IntenraL 
That  the  proponent  of  a  will  executed  during 
an  alleged  lucid  interval  of  a  penwn  of  dl^ 
eased  mind,  is  bound  to  show  tbe  testamea- 
tary  capacity  of  the  testator  at  the  tune  of  its 
execution.  N.  Y.  Surr.  Ot.^  1857,  GomhanV; 
9.  Public  Administra^,  4  Broidif.^  226. 

445.  Vpluntary  aettlemoDt  Whereaooa- 
fide^al  relationship  exists,  exppsiBg  the  grant- 
or to  undue  influence  &om  the  gna^e^ — «.  g^ 
where  an  aged  man  lives  with  h^  daughter, — 
an4  ft  voluntary  settlement  or  deed  of  gpft  is 
made,  the  grantee  is  boun4  to  show  affirma- 
tively that  it  was  freely  made,  and  lully  andeir* 
stood  by  the  grantor,  and  carried  into  eftMS^ 
by  the  intervention  of  some  disinterested  third 
person.  [8  Madd.,  101 ;  1  Sim.,  1.]  F.  GMn. 
Ct.,  1885,  Siemon  v.  Wilson,  8  EdM.,  86. 

4415.  Where  a  voluntary  conveyance  is  p;re- 
pared  by  the  grantee,  and  there  exists  apy 
confidential  relationship  between  the  parties 
gjlving  the  grantee  a  controlling  influence  over 
the  grantor,  the  burden  of  proof  is  i^n  the 
grantee  to  show  the  entire  fairness  and  hon- 
esty of  the  transaction.  Supreme  Ot.,  S^.  Z, 
1847,  Seare  9.  Shafer,  1  Barb.,  408.t 

447.  Unequal  deed.  An  old  man  had  made 
a  will,  declaring  his  intention  to  produce  eqaaL- 
ity  among  his  children  in  the  division  of  bis 
estate,  and  after  wards,  he  being  very  infirm 
and  deaf,  a  deed  to  his  daughter  was  ex^uted 
by  him,  on  the  reading  of  it  by  her  husband, 
which  apparently  produced  inequality,  but 
purported  to  be  made  to  place  her  upon  an 
equality  with  the  other  children ; — Eeld,  on  a 
bill  tcset  aside  the  deed,  that  it  was  incum- 


*  See  sabseqnent  prooeedings  in  Bogardos  t. 
Clarke,  1  £dw.,  266;  affirmed,  4  Paige,  6S8,  end 
Clarke  «.  Sawyer,  8  S0n4f»  (7A.,  851 ;  revened,  % 
Barb.  Ok.,  411 ;  and  the  reversal  affirmed,  S  A'  T, 
(2  Omtt.),  498. 

t  The  decree  at  special  tcHn  was  revened  by  the 
general  term ;  but  the  latter  decision  was  revened 
in  the  Court  of  Appeals,  6  JVI  T.  (2  Seld.),  266.  The 
deoisioQ  io  the  Court  of  AppeaU  went  on  tfaegrooad 
of  positive  evidence  of  nndne  influenos. 
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bent  on  the  daughter,  aader  the  oiroiimBtanoea, 
to  show  how  equality  would  be  produced  by 
the  deed  in  conneotioo  with  the  uArevoked 
will.  Cfhaneeryy  1848,  Lansing  «.  Russell,  8 
Barb.  Oh,^  826;  and  see  18  Bcvrl^  510. 

448.  An  old  man  of  decayed  mind,  executed 
a  will  nnequal  in  its  provisions,  and  contrary 
to  his  former  declarations  of  his  intention. 
The  husband  of  the  chief  benefi/oiary  employed 
the  draughtsn^an  of  the  wp,  and  arranged  and 
attended  the  execution ; — H$14y  th^  the  party 
propoundipg  tb^  will  wa3  bound  to  show»  af- 
firmatiyely,  that  precaution^  were  taken  to 
•ecare  the  testator  the  ftdl  and  free  action  of 
his  faculties,  and  that  no  imposition  or  undue 
inflii^enoe  was  pr^ta^ed.  If.  T.  Burr,  Ot.y  1862, 
liowry  9,  Silber,  2  Brat^f.^  188.  See,  to  same 
effeot,  Yreeland  «.  ]Vc01ella]^d,  1  Id,,  808. 

M9.  I>e«$  to  tnutoe*  That  a  trustee  who 
seta  up  ^  release  from  ^  eeatui  que  Pru$t,  found- 
ed on  an  inadequate  consideration,  is  bound 
to  show  affirmatively,  that  it  was  ba9ed  upon 
a  settlement  at  arm^^  length,  or  tha^  he  g^ve 
the  cestui  que  trust  ful)  information  and  a  fair 
statement  of  the  trust  Chancery,  1882,  Bol- 
ton «.  Gardner,  8  Paiqe,  278. 

%fiO.  Attoni«7'8  dftalings.  That  the  bur- 
den  of  proof  is  upon  an  attorney  who  takes  a 
confeasion  of  Judgment  or  purchases  property, 
kc,  from  a  Ghent,  to  show  the  entire  fairness 
of  tJie  transaction,  and  that  he  gave  the  client 
all  proper  information  and  advice.  See  At- 
TORHXT  AND  OUJENT,  247,  264,  267,  269. 

451.  Cause  of  axrest.  In  an  action  for 
false  imprisonment,  the  imprisonment  com- 
plained of  being  the  arrest  of  the  plaintifP 
upon  a  warrant  issusd  under  the  Stilwell  Act 
(Laws  qf  1881,  896),  it  is  incumbent  upon  the 
defendimt  to  show  that  the  facts  existed  which 
rendered  the  plaintiff  liable  to  arrest, — e.  g,, 
that  he  had  not  been  a  resident  of  the  State, 
&C.  8q  held,  where  the  action  was  against 
the  attorney  procuring  the  arrest.  Supreme 
Ot.,  1887,  Bracket  v,  Eastman,  17  Wend.,  82. 

45Z  Fledge.  In  trover,  where  it  i^pears 
that  the  chattel  was  pledged  by  a  plaintiff's 
vendor  before  he  acquired  title,  the  plaintiff  is 
bound  to  prove  that  the  lien  of  the  pledgee  has 
been  extinguished.  There  is  no  presumption 
to  that  effect  Supreme  Ct,,  1828,  Bush  v. 
Lyon,  9  Cow.,  62. 

453.  New  promisa  An  express  promise 
need  not  be  proved  to  render  an  infant  liable  for 
necessaries.    But  where  the  plaintiff's  demand 


is  not  for  necessaries,  and  tbe  issue  is  upon  a 
new  promise  after  defendant  came  of  age,  an 
express  promise  must  be  proved;  because 
there  never  having  been  any  legal  obligation 
on  the  part  of  tbe  defendant,  he  cannot  be 
legally  liable  without  such  promise.  A  moral 
obligation  is  sufficient  to  support  an  actual 
promise,  but  will  not  raise  or  support  an  im- 
plied one.  Supreme  Ot.,  1880,  Gay  «.  Ballon, 
4  Wend.,  408. 

454.  But  when  to  a  plea  of  infancy  plaintiff 
replied  a  new  promise, — Held,  it  was  enough 
for  plaintiff  to  prove  a  new  promise  without 
showing  that  the  defendant  was  of  age  at  the 
time  of  making  it  It  lay  upon  the  d^fenda^t 
to  prove  he  was  ^till  an  infant  [1  T.  B.,  648.] 
Supreme  Ct.,  1848,  Bigelow  t.  Granni^  4  Hil]^ 
208;  1846,  9ay  «.  G^nn,  1  Jk».,  108. 

455.  Where  a  debtor,  whose  debt  was  barred 
by  the  Statute  of  limitations,  and  by  an  insol- 
vent's discharge,  stated  that  he  felt  bound  to 
pay  the  ^eb.t,  and  would  pay  it ;  an^  that  at 
the  end  of  a  year,  if  suooe6sful  in  business,  be 
would  commence  making  payn^ents,— J3e2(2, 1. 
That  the  promise  was  conditional,  and  per- 
formance of  the  condition  must  be  shown  to 
authorize  a  recovery  upon  the  promise.  2. 
That  evidence  of  the  debtor's  ability  to  pay, 
not  connected  with  the  year's  business  re- 
fen:ed  to, — e.  g.,  that  the  debtor  was  the 
owner  of  real  estate  sufficient  to  pay  the  debt, 
— was  neither  competent  nor  suffipient  evi- 
dence to  show  the  condition  performed.  Ot. 
qf  Appeals,  1868,  Wakeman  v.  Sherman,  9  2f. 
K  (6  Seld.),  86. 

456.  Innl^e^per's  liability.  Where  the 
goods  of  a  guest  are  lost  at  an  inn,  the  loss  is 
presumed  to  have  occurred  through  negligence 
on  the  part  of  the  innkeeper,  which  he  may, 
however,  rebut  by  showing  the  negligence  of 
the  traveller.  The  loss  is  presumed  to  have 
arisen  from  negligence  or  connivance  on  the 
part  of  the  innkeeper ;  and  to  overcome  that 
presumption,  it  rests  upon  him  to  show  that 
it  was  occasioned  by  inexcusable  and  culpable 
negligence  on  the  part  of  the  traveller.  J^T.  T. 
Com.  PI.,  Sp.  T,  1866,  Van  Wyck  «.  Howard, 
12ir<w.  Pr.,  147;  8.  P.,  Supreme  Ct.,  1817, 
Olute  9.  Wiggins,  ^  Johns.,  176. 

457.  Where  there  is  a  complete,  actual  de- 
livery of  goods  sold  upon  a  condition,  the 
burden  of  proof  lies  upon  the  seller  to  show 
that  it  was  not  intended  that  the  condition 
sliould  be  waived  by  the  delivery.     Ct.  qf 
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Appeals,  1861,  Smith  «.  Lynes,  6  K  7.  (1 
Seld.),  41. 

458.  Reoidenoe.  Where  a  person  is  proTed 
to  have  been  a  non-resident,  the  harden  of 
proof  is  upon  one  asserting  a  removal  to  this 
State  to  show  it.  The  presumption  is  that 
the  former  residence  continued.  Supreme  Ct,j 
1860,  Nixon  «.  Palmer,  10  Barh,,  176. 

459.  PoMeBsion  of  stolen  goods.  Proof 
that  goods  were  stolen,  and  were  found  in  the 
possession  of  the  prisoner,  throws  the  burden 
upon  him  to  explain  how  he  came  in  the  pos- 
session. Oen,  8e8S,j  1816,  Riley's  Oase,  1  City 
H.  Rec,,  28 ;  and  see  Ball's  Oase,  47i.,  167; 
Sales'  Case,  6  Id.,  178. 

460.  Action  against  heirs.  Creditor  seek- 
ing to  charge  heirs  with  debt  of  their  ancestor, 
under  2  Bev.  8tat.,  452,  §  82,  &  seq.,  required  to 
show  the  facts  and  drcumstancee  required  in  the 
statute  to  render  them  liable.  2  Ba>.  SUA.,  458, 
I  86 ;  Mersereau  v.  Byerss,  8  N.  T.  (8  Cbnut.), 

461.  Corporate  loan.  Where  a  loan,  made 
by  a  corporation,  would  be  legal  if  made  from 
one  fund,  but  illegal  if  made  from  another,  the 
burden  of  proof  is  upon  the  party  impeaching 
the  loan,  to  show  that  it  was  made  from  the 
latter.  Ct.  of  AppeaU,  18(0,  Farmers'  Loan 
h  Trust  Co.  D.  Clowes,  8  K  7.  (8  Comet.), 
470 ;  S.  0.,  with  points  of  counsel,  4  Edijo,, 
678,  n.;  and  S-ftT.  F.  Leg.  Obs.,  249;*  and  see 
Farmers'  Loan  dc  Trust  Co.  v.  Perry,  8  Sand/. 
Ch.,  889. 

462.  ZSrror  in  oonduoting  election.  W  here 
the  vote^  given  ii^  an  election-district  have 
been  canvassed  by  the  county  and  State  can- 
yassers,  and  the  defendant,  in  an  action  to  try 
the  title  to  the  office,  seeks  to  reject  them  as 
irregular,  he  holds  the  affirmative,  and  must 
show  that  the  votes  were  ud truly  canvassed, 
or  that  some  facts  exist  which  show  that  the 
certificate  does  not  truly  state  the  result  of 
the  popular  will.  It  is  not  enough  that  he 
shows  irregularities  in  the  constitution  of  the 
board  of  inspectors,  in  the  mode  of  receiving 
votes,  &c,  if  no  illegal  votes  were  received, 
and  no  legal  ones  excluded.  Ct.  of  Appeals, 
1858,  People  v.  Cook,  8  K  Y.  (4  Seld.),  67; 
affirming  8.  0.,  14  j5^^,  269. 

463.  Offer  to  deliver.  In  an  action  by  a 
vendor  of  goods,  sold  to  be  paid  for  on  deliv- 
ery, the  plaintiff  is  bound  to  show,  not  only 


*  The  opinion  of  the  vioe-chanoellor,  on  rendering 
the  original  decree,  \»  reported,  4  Edw.,  575. 


that  the  purchaser  failed  to  pay,  bnt  that  he 
himself  offered  to  deliver  the  goods.  [13 
Johns.,  209 ;  20  Id.,  180.]  The  obligations  of 
the  parties  to  such  a  contract  being  ooncor- 
rent,  whichever  one  seeks  to  •  enforce  it  must 
show  a  tender  of  performance  on  his  part. 
Until  that  be  shown,  he  is  himself  in  default. 
Ct  of  Appeals,  1868,  Dunham  «.  Pettee,.  8 
JV;  F.  (4i&W.),  608. 

464.  Where,  in  such  a  case,  the  article  sold 
was  iron  in  bonded  warehouse, — Held,  that  a 
tender  of  the  permit  on  which  it  ought  have 
been  obtained,  was  a  sufficient  tender  of  the 
iron.  Jh.  But  compare  8.  0.  again,  4  E.  D. 
Smith,  600. 

465.  In  an  action  by  a  purchaser  of  goods 
from  a  seller,  for  failure  to  deliver  goods,  the 
plaintiff  need  not  prove  a  demand.  Any  sat- 
isfactory evidence  that  plaintiff  was  able  and 
willing  to  fulfil  the  terms  of  the  contract,  on 
his  part,  is  sufficient.  Ct.  qf  Appeals,  1861, 
Vail  V.  Rice,  6  K  Y.  (1  Seld.),  155. 

466.  That  a  purchaser  of  goods,  sold  to  be 
paid  for  on  delivery,  must  show  a  tender  of 
payment  before  he  can  recover  damages  for  fail- 
ure to  deliver.  Dunbaiii  v.  Pettee,  8  K  F.,  608. 

467.  Money  received.  The  bank  of  W. 
received  of  the  bank  of  L.,  $10,000,  and  cred- 
ited it  only  with  $8,600.  Held,  that  the  bur- 
den of  showing  why  the  whole  was  not  cred- 
ited, lay  upon  the  bank  of  W.  Supreme  Ct.y 
1849,  Goldsmid  «.  Lewis  County  Bank,  7  Barh^ 
427.  See  Commercial  Bank  of  Buffalo  «.  Bank 
of  KY.,  4  jaw.,  82. 

468.  Lands  sold  for  taxes.  In  ^ectment 
by  a  purchaser  of  lands  sold  for  taxes,  the 
burden  of  proof  is  upon  the  plaintiff  to  show 
that  the  proceedings  required  by  law,  prelim- 
inary to  a  sale,  were  taken.  Neither  the  re- 
citals in  the  comptroller's  deed,  nor  the  pre- 
sumption in  favor  of  official  acts,  can  dispense 
with  proof  of  the  facts  which  gave  the  comp- 
troller power  to  sell.  Supreme  Ct.,  1848, 
Varick  V.  Tallman,  2  Barb.,  118. 

469.  In  partition,  in  equity,  it  is  not  neces- 
sary fbr  one  tenant  in  common,  claiming  an 
allowance  for  improvements  made  by  him,  to 
show  a  request  or  promise  on  the  part  of  his 
co-tenants.  Supreme  Ct.,  Sp.  71,  1847,  Green 
tj.  Putnam,  1  Ba/rb.,  600. 

470.  Legacy.  Where  a  will  gives  a  legacy 
of  a  specified  sum,  referring  to  part  of  it  as 
being  already  in  the  hands  of  the  legatee,  the 
burden  of  proof  is  npon  the  executor,  to  show 
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that  the  legatee  remained  in  possession  of  snch 
part  at  the  testator^s  death.  Supreme  Ct.^ 
1848,  Enders  v.  Enders,  2  Barh.^  862. 

471.  Title  to  gooda  levied  upon.  In  an 
action  against  the  sheriff  for  taking  goods,  the 
property  of  the  plaintiff,  upon  an  execution 
against  another  person,  if  the  goods  were  in 
the  actual  possession  of  the  defendant  in  the 
ezecatiqn  at  the  time  of  the  levy,  the  burden 
of  proving  that  they  were  the  plaintiff ^s  prop- 
erty rests  upon  the  plaintiff;  if  they  were  in 
the  possession  of  another,  the  burden  of  proof 
as  to  title  is  upon  the  o£Soer.  Supreme  Ct.^ 
1848,  Merritt  €.  Lyon,  8  Barb,,  110. 

472.  BefectiTe  fence.  In  an  action  for 
damages  to  plaintiff's  land  through  trespass 
committed  by  defendant's  sheep,  before  de- 
fendant can  avail  himself  of  a  by-law  of  the 
town,  permitting  sheep  to  run  at  large  upon 
the  highways,  he  is  bound  to  show  that  the 
plaintiff's  fence  was  defective.  Supreme  Ct,, 
1848,  White  v,  Scott,  4  Barb.,  56. 

473.  Redemption.  Where  there  was  a 
complete  chain  of  documentary  evidence  prov- 
iog  a  valid  title  in  a  junior  jqdgment-creditor 
ander  a  prior  Judgment  by  an  assignment  of  a 
sheriff's  certificate  given  upon  a  sale  under 
that  judgment,  the  burden  of  proving  that  the 
transaction  was  not  a  purchase  of  the  certifi- 
cate of  sale,  but  merely  a  redemption,  rests 
upon  the  party  assailing  the  title.  Supreme 
Ot,y  1850,  Pennell  v.  Hinman,  7  Barb,,  644. 

474.  Sale  by  order  of  snrrogata  By  the 
act  of  1850, — ^^  for  the  protection  of  purchasers 
of  real  estate  upon  sales  by  orders  of  surro- 
gates,"— ^the  burden  of  proof  now  lies  upon 
the  party  claiming  in  opposition  to  such  a 
sale,  whether  it  was  made  before  or  since  the 
Revised  Statutes,  to  show  a  defect  in  the  pro- 
ceedings,— e.  g,,  omission  to  appoint  a  guar- 
dian. Supreme  Ct.,  1857,  Chandler  v.  North- 
rop, 24  Barb,,  129.  But  compare  Dakin  «. 
Hudson,  6  Goto,,  221 ;  Bloom  v.  Burdick,  1 
EiU,  180;  Corwin  v.  Merritt,  8  Barb.,  841. 

475.  That  a  party  who  comes  into  chancery 
seeking  the  correction  of  a  written  agreement, 
holds  the  afi&rmative,  and  must  make  clear 
proof  of  the  mistake.  Chancery,  1844,  Coles 
9,  Bowne,  10  Paige,  526. 

476.  Alteration  in  agreement.  Where  the 
plaintiff  claims  to  recover  upon  a  written  con- 
tract in  a  certun  form,  and  the  defendant  de- 
nies that  contract,  but  sets  np  one  differing 
slightly  from  it,  it  is  incumbent  upon  tlie 


plaintiff  to  prove  the  execution  of  the  con- 
tract sued  on,  by  competent  evidence.  Thus, 
he  must  call,  or  account  for,  the  subscribing 
witness,  as  if  the  whole  contract  were  denied. 
Supreme  Ot,,  1855,  King  v.  Smith,  21  Barb,, 
158. 

477.  When  an  instrument  offered  in  evi- 
decce  is  shown  to  have  been  altered  in  a  ma- 
terial respect,  the  burden  of  proof  is  upon  the 
party  offering  the  instrument  to  explain  the 
alteration.  Ct,  of  Brrort,  1889,  Herriok  v. 
Malin,  22  Wend,,  888;  Supreme  Ct,,  1829, 
Jackson  v,  Osbom,  2  Id,,  655 ;  1848,  Smith 
V,  McQowan,  8  Barb.^  404 ;  S.  C,  less  fully 
reported,  1  Code  R,  27;  1850,  Acker  v,  Led- 
yard,  8  Barb,,  514;  reversed  on  other  points, 
8  N,  Y,  (4  Stld,\  62;  Tillou  «.  Clinton  h  Es- 
sex Mutual  Ins.  Co.,  7  Ba^rb,,  564;  Chancery^ 
1847,,  Waring  «.  Smyth,  2  Ba/rb,  Ch,,  119. 

478.  Adverse  poasesaion.  The  burden  of 
proving  an  adverse  possession  as  the  basis  of 

an  easement,  is  on  the  party  claiming  the      > 
easement.    Supreme  Ct,,  1856,  Hammond  «• 
Zehner,  28  Barb.,  478 ;   affirmed,  21  K,  7.  (7 
Smith),  118. 

479.  Consent  to  underletting.  In  an  ac- 
tion by  the  landlord  to  recover  leased  prem- 
ises, for  forfeiture  by  underletting  without  his 
consent,  in  violation  of  a  covenant  in  the  lease, 
the  underletting  being  proven,  the  burden  of 
proof  is  on  defendant  to  prove  a  consent 
thereto.  IT,  Y,  Superior  Ct.^  1858,  Lawrence 
«.  Williams,  1  Duer,  585.* 

480.  Sanity.  Upon  a  trial  for  murder, 
where  the  killing  by  the  prisoner  is  admitted, 
and  his  defence  is  insanity,  the  prisoner  is  en- 
titled to  the  benefit  of  any  doubt  resting  upon 
the  question  of  sanity.  Sanity  Is  a  necessary 
condition  to  constitute  the  crime,  and  the 
proof  thereof  a  part  of  the  case  to  be  made  by 
the  prosecution.  Held,  therefore,  that  it  is 
error  in  the  Judge,  in  such  case,  to  charge  the 
Jury  that,  sanity  being  the  normal  state,  there 
is  no  presumption  of  insanity ;  that  the  bur- 
den of  proving  it  is  upon  the  prisoner ;  that  a 
failure  to  prove  it,  like  the  &ilure  to  prove 
any  other  fact,  is  the  misfortune  of  the  party 
attempting  the  proof;  and  that  they  must  be 
satisfied  of  his  insanity  beyond  a  reasonable 
doubt,  or  otherwise  must  convict.  [24  Pick., 
866 ;  7  Mete.,  600 ;  7  Boston  L.  B.,  510 ;  8 


•  Bevereed,  18  N,  Y,  (4  Smiiik),  188,  on  another 
point. 
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Coke  Inst^  47 ;  47  Eng.  Com.  L.  R.,  181 ; 
disapproving  1  Zabr.,  196.]  Ot,  qf  Appeals,' 
1857,  People  «.  McOann,  16  ^.  F.  (2  Smith), 
68;  S.  0.,  15  ffow.  iV.,  805.  Compare  Rodg- 
ere  «.  People^  16  jffow,  iV.,  667. 

481.  Death.  The  burden  of  proof  of  the 
death  of  a  person  known  to  have  been  once 
living,  is  upon  the  party  who  asserts  his  death. 
Supreme  CU,  1850,  Ackley  «.  People,  9  Barh., 
609. 

482.  CorpiiB  deliotL  Upon  an  indictment 
for  murder,  the  prosecution  is  bound  to  give 
direct  proof  eitiier  of  the  death,  as  by  the 
finding  and  identification  of  the  corpse,  or  of 
criminal  violence  adequate  to  produce  death 
and  exerted  in  a  way  to  account  for  the  dis- 
sppearance  of  the  body.  It  is  only  where 
there  is  direct  proof  of  one  of  these  elements 
that  the  other  is  allowed  to  be  established  by 
circumstantial  evidence.  [Reviewing  2  Hale's 
P.  C,  290;  2  Leach  C.  L.,  669;  4  Bl.  Com., 
858;  8  C.  &  P.,  691;  1  Park.,  609;  8  Id., 
207;  Wills  C.  Ev.,  181 ;  1  Cow.  &  H.  Notes, 
894;  1  Wash.,  868;  2  City  H.  Rec.,  181;  4 
Barn.  &  Aid.,  164 ;  2  Chron.  of  Cr.  Loud., 
1841,  86;  2  Snmn.,  27;  6  Law  Rep.,  64;  4 
Barr,  269 ;  1  Wright,  20 ;  5  Cush.,  810 ;  1 
Btark.  Ev.,  676;  2  Id.,  710;  1  Russ.  on  Cr., 
478;  8  Green.  Ev.,  §§80,  181-488;  Best  on 
Pr.,  271-276;  Whart.  Am.  Cr.  L.,  288-287; 
Wills  C.  Ev.,  166-170;  Burr.  C.  Ev.,  678- 
682.]  Ot.  0/ Appeals,  1858,  Ruloff  «.  People, 
18  IT.  T.  (4  SmitK),  179 ;  reversing  S.  C,  8 
ParJc,  Or.,  401. 

48a  Exoeaaive  ioroe.  In  an  action  for 
assault  and  battery,  consisting  in  the  employ- 
ment of  excessive  force  in  arresting  the  plain- 
tiff, the  burden  of  proof  is  upon  him  to  show 
that  the  force  was  excessive.  Supreme  Ct^ 
1858,  Henry  9.  Lowell,  16  Ba/rl.,  268. 

484.  Foreign  law.  In  an  action  upon  a 
contract  governed  by  the  law  of  Jamaica,  the 
defendant  pleaded  infancy.  Held,  that  the 
burden  of  proof  was  upon  the  defendant  to 
prove  what  were  the  rights  and  disabilities  of 
infants  by  the  law  of  Jamaica.  Supreme  Ct^ 
1811,  Thompson  «.  Ketcham,  8  Johns,,  189. 

485.  It  is  a  general  rule  that  a  party  seek- 
ing advantage  from  a  foreign  law,  or  from  the 
law  of  another  State  of  the  Union,  must  prove 
its  existence.  And  where  a  party  seeJcs  to 
avoid  a  contract  upon  the  ground  Uiat  by  the 
laws  of  another  State,  invoked  as  the  lex  hci 
cantradusy  and  therefore  governing  the  con- 


struction and  operation  of  the  contract,  it  is 
usurious,  he  must  show  what  are  the  laws  of 
such  State  invalidating  the  contract  Id  the 
absence  of  such  evidence,  the  presumption  is 
that  the  agreement  is  a  valid  agreement.  Su- 
preme Ot^  1866,  Pomeroy  f?.  Ainswortli,  22 
Ba/rl.,  118.    See  Judicial  Ifotice,  supra. 

488.  Foreign  law.  The  burden  of  proof 
is  on  a  party  claiming  benefit  of  a  foreign  law 
— e.  g.  the  law  of  Ohio  regulating  the  rate  of 
interest — to  prove  its  existence.  In  the  ab- 
sence of  such  proo^  our  courts  must  act  upon 
the  law  of  this  State.  Supreme  CU,  1842, 
Leavenworth  t>.  Brockway,  2  Hill,  201.  But 
compare  Hosford  «.  Nichols,  1  Paige,  220. 

487.  GteawoitliiiieM.  The  seaworthinesa 
of  a  vessel  insured,  at  the  commencement  of 
the  risk,  is  a  condition  precedent  to  the  attach- 
ing of  the  policy.  The  burden  of  proof  is 
upon  the  insured,  to  show  that  this  condition 
was  fulfilled.  There  is  no  presumption  that 
the  vessel  was  seaworthy,  when  the  risk  com- 
menced. [Following  4  Mas.,  446;  2  Ara., 
1846,  §447;  and  disapproving  1  Phill.,  824; 
2  Id.,  757;  8  Mass.,  841;  11  Pick.,  227.]  K. 
T.  Superior  Ct.,  1852,  Moses  «.  Sun  Mutual  Ins. 
Co.,  1  Duer,  169 ;  S.  C,  less  fully  reported,  11 
K.  Y.  Leg.  Obs.,  78. 

488.  Action  on  poUoy.  In  an  action  at 
law  on  a  valued  policy,  the  plaintiff  need  not 
prove  that  the  whole  property  was  shipped, 
or  that  he  was  the  owner  of  the  whole,  but  it 
is  sufficient  to  prove  a  substantial  interest  in  a" 
subject  corresponding  to  and  satisfying  the 
description  in  the  policy.  It  then  devolves  on 
the  insurer  to  show  that,  either  by  mistake  or 
design,  the  whole  of  the  property  insured  wa^ 
not  put  on  board,  and  thus  entitle  himself  Ui 
a  proportionate  deduction  from  the  valuation 
of  the  policy.  [2  Phill.  Ins.,  12,  748 ;  4  Pick., 
429;  2  Vern.,  716.]  So  held,  on  a  bill  filed 
by  insurers  for  a  discovery  to  aid  in  establish- 
ing this  defence.  A.  V.  Cfhan.  Gt,^  1848,  At- 
Untic  Ins.  Co.  «.  Lunar,  1  Saridf.  Ch.,  91. 

489.  Btool^obblng  act  In  an  action  by 
brokers  to  recover  from  their  principal  for 
purchases  of  stock  made  upon  his  account,  it 
is  not  necessary  for  plaintiflb  to  show  afi9nna> 
tively  that  those  from  whom  they  purchased 
were  actually  in  possession  of  the  stock  at  the 
time  of  the  purdiase,  in  order  to  prevent  the 
Stockjobbing  Act  from  rendering  the  contract 
void.  K,  7.  Com.  PI,  1848,  Genin  «.  laaao- 
son,  6  K  Y.  Leg.  Obs.,  218. 
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490.  CoosidoratioD.  That  the  burden  of 
proof  in  respect  to  the  consideration  of  a  deed 
of  bargain  and  sale,  yalid  on  its  face,  is  not 
thrown  on  him  who  claims  under  it ;  and  of 
the  effect  of  a  deed  as  evidence.  Olarke  9. 
Davenport,  1  Bosw^  95. 

491.  .A^ont'a  antboilty.  A  party  who 
would  excuse  himself  from  personal  responsi- 
bility, on  the  ground  that  he  acted  as  the 
agent  of  another,  is  bound  to  show  that  he 
oommunicated  to  the  other  party  his  situation 
as  agent,  and  that  he  acted  in  that  capacity, 
BO  as  to  give  a  remedy  against  his  principal 
Stiprems  Ct.y  1816,  Mauri  «.  Heffernan,  18 
JohM,^  58. 

492.  In  an  action  by  a  person  permitted  by 
an  engineer  of  a  railroad  company,  against  the 
printed  regulations  of  the  company,  to  ride 
upon  the  engine,  and  who  sustains  an  ii\jury 
through  the  negligent  running  of  the  train, 
the  burden  of  proof  is  upon  the  plaintiff^  to 
show  that  the  engineer  had  authority  from  the 
company  to  permit  him  to  ride  upon  the  en- 
gine. There  is  no  presumption  that  the  en- 
gineer had  such  authority.  Su^eme  Cft,^  1 856, 
Bobertson  9.  N.  Y.  &  £rie  R.  R.  Co.,  22  Barh., 
91. 

493^  Where  common  carriers  are  sued,  for 
£ulnre  to  deliver  property  intrusted  to  a  per- 
son, as  their  agent  for  transportation,  the  bur- 
den of  proof  is  upon  the  plaintiff  to  show  that 
snob  person  was  an  agent  of  defendants',  and 
was  authorized  to  receive  property  for  them, 
and  to  oontraot  for  its  transportation.  Su' 
prmM  Ot.y  1854,  Thurman  «.  Wells,  18  Barh^ 
500. 

494.  In  an  action  for  an  escape,  where  the 
officer  relies  upon  a  consent,  by  an  alleged 
agent  of  the  plaintiff  in  the  execution,  to  the 
discharge  of  the  debtor,  he  is  bound  to  prove 
the  authority  of  such  agent,  by  clear  and  de- 
cisive evidence.  Supreme  Ct^  1810,  Orary  «. 
Tomer,  6  Johm,^  51. 

49&  In  an  action  to  hold  a  person^  who  haS| 
without  authority,  made  a  contract  as  agent 
of  another,  personally  liable,  the  burden  of 
proof  is  on  the  plaintiff^  to  show  that  defend- 
ant had  not  the  authority  under  which  he  pro- 
fessed to  act.  Supreme  Ct,^  1854,  Plumb  «. 
IGlk,  19  £arb^  74. 

496.  flpfrfal  powers.  An  order  appoint- 
iDg  a  guardian  for  infants,  authorized  him  to 
discharge  a  certain  mortgage  belonging  to 
tiiem,  upon  certain  restrictions; — ffeld^  that 


subsequent  mortgsgees  claiming  the  benefit  of 
a  discharge  subsequently  given  by  the  guar- 
dian, were  bound  to  show  that  he  had  pur- 
sued the  special  power  granted  in  the  order 
strictly.  Supreme  Ct.^  1849,  Swarthout  c. 
Swarthout,  7  Barb^  854;  aflSrmed,  h  Hf,  Y. 
(\8eU.),Z0l. 

497.  Date  of  maxziage.  Where  the  hus- 
band distrains  and  avows  for  rent  arising  from 
the  land  of  his  wife,  without  joining  her  in 
the  proceedings,  he  must  show  affirmatively 
that  the  rent  accrued  after  the  marriage,  for 
that  cannot  be  intended.  The  husband's  right 
to  sue  without  Joining  the  wife,  depends  on 
the  fact  that  the  rent  accrued  after  the  mar- 
riage; and  his  title  is  defective  if  that  is  not 
shown.  Supreme  Ct^  1818,  Decker  o.  Living- 
ston, 15  Johm^  479. 

498.  Reeointon  of  oontraot.  The  oom- 
plaint  in  an  action  on  a  bond  for  the  perform- 
ance of  an  agreement,  charged  that  the  party 
had  broken  the  agreement  The  answer  de- 
nied that  the  party  had  broken  the  agreement 
^^  further  or  otherwise  than  as  hereafter  stated  ;** 
and  then  set  up  acta  of  the  pUintiff  which 
amounted  to  a  rescission  of  the  contract,  or  to 
a  release  from  its  performanee ; — Held^  that  the 
burden  of  proof  was  on  the  defendant,  to  show 
such  rescission  or  release,  and  in  de&ult  of 
his  so  doing,  the  plaintiff  was  not  required,  at 
the  trial,  to  prove  the  breach.  The  answer 
by  setting  up  rescission  and  release,  necessa- 
rily admitted  that  the  contract  was  not  in  fact 
performed.  K  F.  Chm.  PI,  1852,  Ootheal  e. 
Talmadge,  1  E.  D.  Smith,  578 ;  affirmed,  9  N. 
r.  (5  AW.),  551. 

499.  Thronee  lor  omlfMrion  to  sue.  De- 
fendant agreed  to  collect  or  secure  a  promis- 
sory note  delivered  to  him,  provided  he  should 
not  be  compelled  to  sue  the  makers  unless  there 
was  a  reasonable  prospect  of  collecting  from 
them.  In  an  action  against  him  for  failure  to 
collect, — Held,  that  the  burden  of  proof  was 
on  the  defendant,  to  prove  that  the  makers 
were  insolvent,  in  excuse  for  his  omission  to 
sue  them,  their  pecuniary  circumstances  being 
peculiarly  within  h\s  knowledge.  Supreme 
Ot,  1850,  Walrod  «.  Ball,  9  Barb.,  271. 

500.  Exonae  lor  Don-perftmnanoe.  De- 
fendant had  contracted  to  deliver  goods,  but 
the  contract  contained  a  condition  that  the 
plaintiff  should  make  a  certain  advance  of 
money,  if  called  on  to  do  so.  ffeld,  that  the 
burden  was  on  defendant,  to  prove  that  he 
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called  for  the  advance,  if  he  relied  on  plain- 
tiffs' fsiilure  to  make  it,  as  an  excuse  for  his 
own  non-performance.  Supreme  Gt.^  1841, 
Hollister  «.  Bender,  1  Hill,  160. 

501.  Failure  to  perfbnn  agreement.  In 
an  action  to  recover  back  money  paid  in  ad- 
vance for  services  to  be  performed  by  defend- 
ant, bnt  which  he  has  failed  to  peiform,  the 
burden  of  proof  is  upon  the  plaintiff  to  show 
the  non-performance  by  the  defendant  8u^ 
preme  Ot,^  1816,  Wheeler  c.  Board,  12  Johns.^ 
868. 

502.  Modification  of  contract  Where  a 
builder^s  suit  for  the  money  due  on  the  con- 
tract is  resisted  by  a  claim  for  damages,  stipu- 
lated in  the  contract,  for  his  delay  in  com- 
pleting a  small  part  of  the  work,  and  it  is 
shown  that  the  contract  was  changed  by  in- 
troducing extra  work,  the  burden  of  proof  is 
on  the  party  claiming  the  damages,  to  show 
either  diat  the  delay  was  but  slightly  pro- 
duced by  the  change  in  the  contract,  or  that 
it  was  caused  by  the  builder's  negligence  or 
fault.  Supreme  Ot.^  1866,  Bridges  «.  Hyatt, 
^AbbotWPr,,A/i^, 

503.  Scienter.  In  an  action  for  enticing 
and  harboring  his  apprentice,  the  master  must 
prove  that  the  defendant  knew  the  apprentice 
to  be  one.  [8  Ohitt  PI.,  269,  n.  g. ;  8tark. 
Ev.,  1810 ;  Peake  N.  P.,  66.]  Supreme  Ot., 
1828,  Btnart «.  Simpson,  1  F«ni.,  876. 

504.  DUigent  inquiry.  A  factor  in  8., 
being  directed  to  remit  by  bill  on  some  good 
house  in  New  York,  bought  a  bill  drawn  by  a 
firm  in  8.  upon  a  partner  doing  business  in 
If  ew  York.  It  appeared  that  the  factor  had 
notice  <^  the  partnership  of  the  drawee.  The 
drawee  failed,  and  the  drawers  failed  imme- 
diately thereafter.  HM^  that  in  an  action 
against  the  factor,  he  was  bound  to /prove 
that  he  made  prudent  inquiries  into  the  credit 
of  the  drawee  in  New  York,  in  order  to  re- 
lieve himself  from  liability.  Supreme  Ct., 
1824,  Leverick  «.  Meigs,  1  Cow.^  646. 

505.  Notice.  When  commissioners  of  high- 
ways are  sued  for  removing  a  fence  in  opening 
a  road  through  inclosed  land,  the  burden  of 
proof  is  upon  tkem,  to  show  the  previous  giv- 
ing of  the  sixty  days'  notice  required  by  2 
Rev.  L.  of  1818,  288,  §  89,  to  the  plaintiff  to 
remove  it.  The  presumption  in  favor  of  pub- 
lic officers  does  not  extend  to  such  a  case. 
Supreme  Ct,  1881,  Oase  «.  Thompson,  6  Wend., 
684. 


506.  Assignment.  In  an  action  to  recover 
rant  against  an  alleged  assignee  of  the  term, 
although  the  defendant  only  denies  the  assign- 
ment of  the  term  to  himself,  the  burden  of 
proof  is  upon  the  plaintiff,  to  prove  the  assign- 
ment. But  proof  that  the  defendant  is  in  pos- 
session of  the  premises,  is  presumptive  evi- 
dence that  he  is  assignee.  And  if  the  defend- 
ant himself  proves  that  fact,  it  is  sufficient. 
Supreme  Ot,,  1829,  Lansing  v.  Van  Alstyne,  2 
Wend.,  661. 

507.  In  an  action  by  an  assignee  in  insol- 
vency, as  such,  tlie  plaintiff  is  bound  tD  prove 
that  he  is  such  assignee,  even  though  the  de- 
fendant only  pleads  the  general  issue.  Su- 
preme at.,  1829,  Best «.  Strong,  2  Wend.,  819. 

508.  Indemnity.  Where  a  party  indemni- 
fied against  a  demand,  confesses  Judgment  for 
it,  the  burden  of  proof  is  upon  him  in  his 
action  against  his  indemnitor,  to  show  that 
the'  creditor  was  entitled  to  as  much  as  the 
amount  confessed.  And  this  is  so,  althongh 
the  indemnitee  has  previously  given  notioe  of 
suit  brought  to  his  indemnitor,  and  the  latter 
has  neglected  to  defend  it.  Supreme  6t.,  1828; 
Stone  «.  Hooker,  9  Cow,,  154. 

509.  On  a  mere  indemnity  to  save  another 
harmless  from  a  bond,  the  party  indemnified, 
to  recover,  must  show  damage  from  the  bond^ 
and  that  involuntarily  sustained.  Supreme 
Ct,  1849,  Grippen  v.  Thompson,  6  Barb.,  582. 

510.  "Want  of  probable  canse.  In  order 
to  maintain  a  suit  for  malicious  prosecution, 
the  plaintiff  is  bound  to  prove  the  entire  want 
of  a  probable  cause  for  the  accusation,  and  the 
actual  malice  of  the  defendant  in  preferring  it 
y.  Y.  Superior  Ct,  1858,  Bulkeley  f>.  Smith, 
2  Duer,  261 ;  S.  0.,  11  IT.  F.  Leg.  Obe^  800. 

511.  In  an  action  for  malicious  prosecution, 
the  plaintiff  must  prove  a  want  of  probable 
cause,  and  it  canitot  be  inferred  from  express 
malice.  Supreme  Ct,  1828,  Murray  «.  Long, 
1  Wend.,  140. 

512.  ZYandnlent  sale.  In  an  action  brought 
by  the  vendee  of  goods,  to  recover  against  the 
sheriff  for  having  taken  them  on  an  execution 
against  the  vendor,  the  plaintiff  proved  tliat 
he  was  an  actual  purchaser,  that  he  paid  a 
consideration,  and  took  and  kept  possession  of 
the  property. 

Held,  that  the  burden  of  proof  was  oh  the 
defendant,  to  show,  if  he  wished  to  impeach 
the  sale,  that  the  transaction  was  fraudulent^ 
and  with  intent  to  hinder,  delay,  and  defraud 
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creditors.  It  is  only  where  the  possession  is 
not  ohanged,  or  the  change  is  not  a  continned 
one,  that  the  purchaser  is  honnd  to  show  the 
abflenoe  of  intent  to  defraud.  K  Y.  Superior 
Ct.,  1856,  Salmon  v.  Orser,  6  Duer^  611. 

513.  Deceit  Where  an  infant  bronglit  an 
action  to  rescind  a  contract  of  purchase,  based 
on  the  fiict  of  her  infancy  at  the  time  of  mak- 
ing the  contract,  and  on  the  farther  fact,  that 
the  defendant  fraudulently  misrepresented  the 
Taitie  of  the  property,  and  imposed  upon  the 
plaintiff's  inexperience, — ffeld,  that  the  bur- 
den of  prodng  misrepresentations  made,  and 
imposition  practised,  was  upon  the  plaintiff. 
y.  Y.  Superior  Ot.^  1857,  Gray  v.  Leasington, 
2jS^Mt0.,  267. 

514.  In  a  suit  brought  by  a  life-insurance 
company  to  recover  back  money  paid  by  them 
on  a  policy,  upon  the  ground  of  fraudulent 
concealment  or  misrepresentation  by  the  in- 
sured, the  burden  of  proof  is  upon  the  compa- 
ny, to  show  such  fraudulent  concealment  or 
misrepresentation.  Supreme  Ct.^  1868,  Mutual 
Life  Ins.  Oo.  of  N.  T.  «.  Wager,  27  Air&.,  854. 

515.  Truth  of  representatloiL  On  indict- 
ment for  obtaining  goods  on  the  false  pretence 
that  the  accused  had  been  sent  for  them  by 
the  firm  of  T.  h  T.,  the  prosecution  called  one 
of  that  firm,  who  testified  that  he  did  not  send 
for  the  goods,  and  that  his  partner  was  out  of 
the  city  at  the  time.  Held^  enough  to  throw 
on  the  prisoner  the  burden  of  proving  his  rep- 
resentation true.  Oen.  Seu.^  1888,  People  «. 
Tilton,  2  Wheel  Or.  Cos.,  261.  Compare  Ool- 
Bns'  Case,  4  City  H,  Bee.,  148. 

516L  MlBtakft  of  fact.  In  an  action  to  re- 
oover  back  money  paid  under  a  mistake  of  fact, 
the  burden  of  proof  is  upon  the  party  claim- 
ing the  return,  to  show  the  facts  entitling  him 
to  it  And  where  the  payment  was  made  in 
the  plaintifiP^  note,  given  under  a  mistake  of 
fact,  the  court  will  not  presume  that  the  mis- 
take continued  down  to  the  maturity  and  pay- 
ment of  the  note,  but  proof  of  that  is  necessary 
to  the  plaintiff*8  case.  Supreme  Ct.y  1848, 
Wyman  «.  Farnsworth,  8  Barb,,  869. 

517.  Jjnpeaohing  amrignment  Where  an 
action  is  brought  by  an  assignee  of  a  demand, 
the  burden  of  proof  is  upon  the  defendant,  to 
show  that  the  assignee  is  not  the  real  party  in 
bter«st,^-0.  pr.,  that  the  assignment  was  made 
as  collateral  security  for  a  debt  of  the  assignor, 
whicli  he  has  since  paid.  N.  F.  Superior  Ct,^ 
1857,  Sheldon  9.  W(N>d,  2  BoM>,^  267. 
Vou  1I.-41 


518.  Even  though  the  complaint  shows  that 
the  assignment  was  as  security,  the  defendant 
must  still  show  that  the  debt  secured  thereby 
has  been  paid,  in  order  to  sustain  his  objec- 
tion,   lb, 

519.  A  debtor  having  made  a  fraudulent 
conveyance  of  real  property,  a  subsequent 
judgment-creditor  sold  the  land  under  his  ex- 
ecution, and  the  purchaser  brought  a  suit  at 
law  to  recover  the  premises.  On  the  trial  of 
snch  action,  the  defendant  in  possession,  claim- 
ing under  a  sale  by  a  receiver  in  chancery, 
introduced  a  decree  declaring  the  conveyance 
void  as  to  creditors,  and  also  a  deed  from  the 
receiver  to  himself  reciting  such  decree. 

Held^  that  this  evidence  on  the  part  of  de- 
fendant relieved  the  plaintiffs  from  the  burden 
of  proving  the  conveyance  by  the  debtor  fraud- 
ulent. The  defendant's  title  depended  on  the 
fact  that  the  assignment  had  been  made  in 
fraud  of  creditors,  and  having  proved  the  fact 
in  his  own  favor,  he  could  not  allege  that  it 
was  not  true  in  respect  to  the  plaintiff.  The 
recitals  of  the  deed  under  which  he  held,  es- 
topped him  from  making  that  allegation.  Ot, 
o/Appeali,  1869,  OhauUuque  Oounty  Bank  «. 
Risley,  lb  K  Y  (6  Smith),  869. 

520.  Mechanics'  lien.  In  a  proceeding  by 
a  laborer  under  the  Mechanics'  Lien  Law  of 
the  city  of  New  York  (Law  ^  1880,  412), 
to  charge  the  owner  of  a  building  for  moneys 
due  by  the  contractor  to  the  laborer  for  work 
done,  the  burden  of  proof  is  upon  the  plaintiff^ 
to  show  that,  under  the  contract  between  the 
owner  and  contractor,  there  are  moneys  due 
from  the  former  to  the  latter.  Supreme  Ot.^ 
1884,  Haswell  «.  Gk>odohild,  12  Wend,,  878. 

521.  Fonner  a^udioatioiL  Where  a  party 
relies  upon  a  former  acyudioation,  the  burden 
of  proof  that  the  subject-matter  of  the  present 
suit  was  directly  in  issue  in  the  former  one, 
and  that  the  former  verdict  necessarily  in- 
volved a  determination  of  the  rights  of  the 
parties  in  respect  to  the  question,  lies  upon 
the  party  relying  on  the  previous  a^'udication. 
Supreme  Ot^  1888,  Lawrence  «.  Hunt,  10 
Wend.,  81. 

522.  Where  it  appears  that  in  a  fonner  suit 
between  the  same  parties,  the  present  plaintiff 
presented  a  claim  now  in  suit  as  a  set-off,  and 
it  was  disallowed,  the  burden  is  upon  the 
plaintiff  to  show  affirmatively,  that  it  could 
not  legally  have  been  allowed,  to  relieve  him- 
self from  the  effect  of  the  former  trial  as  a 
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bar.  Supreme  Ct,^  1880,  MoGointy  «.  Her- 
riok,  6  Wend,^  240;  1849,  Hatch  9.  Benton, 
6  Barb.,  28. 

523.  Malioe.  In  an  action  of  slander, 
where  it  appears  that  the  words  were  spoken 
on  an  occasion  which  creates  a  privilege,  the 
bnrden  of  proving  aotnal  malice  in  the  speak- 
ing, is  upon  the  plaintiff.  N",  F.  Superior  Ot., 
1858,  Liddle  v,  HodgeS,  2  Bosw,,  587. 

524.  Statutory  prohifaltloii.  Where  par- 
ties wish  to  bring  a  case  within  a  sti^tntory 
prohibition,  they  shoald  produce  satisfactory 
evidence  that  tiie  facts  are  snoh  as  to  make 
Ihe  statute  applicable,  and  not  leave  to  mere 
inference  what  should  be  established  by  proo^ 
where  the  intent  is  to  take  away  a  common- 
law  right  Hence,  where  a  purchaser  of  a 
horse  sought  to  avoid  liability  on  the  ground 
that  the  sale  was  on  Sunday, — Seld^  he  was 
bound  to  prove  the  sale  a  puhlie  sale.  If.  Y, 
Cam.  Ply  1855,  Miller  o.  Roessler,  4  E.  D. 
Smith,  284. 

525.  Negligenoe.  In  an  action  for  dam- 
ages for  an  ii^nry  sustained  by  negligence, 
the  burden  of  proof  that  the  injury  resulted 
from  negligence  on  the  part  of  defendant,  is 
upon  the  plaintiff.  Ot.  ofAppeak,  1855,  Hol- 
brook  V.  Utioa  ft  Schenectady  R.  B.  Ck>.,  12 
K  F.  (2  Kern.),  286;  Hf.  Y.  (hm.  PI,  1856, 
Be  Benedetti  «.  Mauchin,  1  HUL,  218.  See, 
also,  Button  o.  Hudson  River  R.  R.  Oo.,  18 
K  Y.  (4  Smith),  248.* 

626.  In  an  action  to  recover  damages  for  an 
injury  sustained  through  negligence,  it  will 
depend  on  the  circumstances  of  each  case 
whether  plaintiff  must  introduce  affirmative 
evidence  to  show  that  he  was  not  chargea- 
ble with  negligence.  His  freedom  from  &ult 
may  be  inferred  from  circumstances,  in  con- 
nection with  the  ordinary  habits,  conduct,  and 
motives  of  men.  Ct,  of  Appeals,  1869,  John- 
son «.  Hudson  River  R.  R.  Co.,  20  K  F.  (6 
Smith),  65 ;  affirming  S.  0.,  6  Du&r,  688 ;  and 
see  an  earlier  decision  in  same  case,  5  Id,,  21. 
Compare,  also,  De  Benedetti  v,  Mauchin,  1 
nut.,  218. 

527.  Carrier  of  paBseng^rs.  In  an  action 
against  a  common  carrier  of  passengers,  proof 
of  the  relation  of  deifendant  to  plaintiff  as  a 
carrier,  and  that  the  injury  was  produced  by 


*  Oritioised  in  Johnson  «.  Hadson  Biver  B.  B.  Co., 
to  N,  Y,  (6  SmiUh),  66,  on  the  ground  thst  the  ooart 
were  not  soffloiently  agreed  to  lender  the  ease  a 
Inoid  praoedent. 


an  occurrence  during  the  transportation  of  the 
plaintiff,  within  the  control  of  the  carrier,  a 
case  of  presumptive  negligence  is  established 
which  entitles  the  plaintiff  to  recover,  unless 
the  defendant  shows  that  the  accident  was 
without  any  fault  on  his  part.  The  burden  of 
proving  such  want  of  negligence  is  on  the  de- 
fendant. [Ang.  Oarr.,  569 ;  5  Ad.  &  E^  N.  S., 
747 ;  18  Pet.,  181 ;  2jOampl,  79.]  IT.  F.  Com, 
PL,  1854,  Wilkie  v.  Bolster,  8  K  D,  Smith, 
827.  Compare  Holbrook  e.  Utica  &  Schenec- 
tady R.  R.  Co.,  12  K  Y.  (2  Kern.),  286;  af- 
firming 8.  0.,  16  Barh.,  118. 

528.  In  a  suit  by  a  passenger  on  a  railroad, 
whose  elbow  was  fractured  while  she  was 
seated  in  a  train  in  motion,  by  coming  in  con- 
tact with  something  projecting  from  some 
stationary  cars  standing  on  a  side  tracic, — 
Held,  that  evidence  of  the  position  of  the  sta- 
tionary cars,  and  of  indentations  on  the  side  of 
the  car  in  which  plaintiff  was  riding,  in  the 
line  of  that  part  of  the  window  from  which 
her  arm  projected,  in  connection  w\\h  proof 
that  the  door  of  one  of  the  stationary  cars 
towards  the  moving  train  opened  outwards, 
and  was  not  ordinarily  kept  fastened;  was 
enough  to  raise  a  presumption  of  want  of 
proper  care  in  the  defendants,  and  to  shift 
upon  them  the  burden  of  proof  that  the  iignry 
was  not  attributable  to  any  negligence  or  £ault 
on  their  part.  Gt.  of  Appeals,  1855,  Hol- 
brook e.  Utica  &  Schenectady  R.  R.  Go.,  12 
Hr.  r.  (2  Kern.),  286 ;  affirming  S.  0^  16  Barb,, 
118. 

529.  Canler  of  goods.  The  burden  of 
proof  is  on  the  carrier,  to  show  that  the  man- 
ner of  the  injury  or  loss  of  the  goods  was  one 
of  those  excepted  by  the  contract;  otherwise 
it  should  be  presumed  that  it  was  such  as  he 
is  liable  for.  N.  Y.  Oom,  PL,  1855,  Fenn  v. 
Timpson,  4  E.  D,  Smith,  276. 

530.  Where  the  master  has  signed  a  bill  of 
lading,  in  the  usual  form,  stating  that  the 
goods  were  shipped  **  in  good  order,"  the  bar- 
den  of  proof  is  on  the  carrier,  to  show  they 
were  not  in  good  order  when  received  on  the 
vessel.  Ot.  qf  Appeals,  1850,  Price  c.  Powell, 
8  K  Y.  (8  Comet.),  822. 

531.  In  an  action  by  a  passenger  against  a 
common  carrier  of  passengers,  to  recover  the 
value  of  a  trunk  and  contents  lost,  evidenoe 
that  the  trunk  was  lost  on  the  journey  ia  suf- 
ficient to  throw  the  burden  of  proof  on  the 
defendants,  and  dispenses  with  proof  of  a  de- 
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iMDd  and  reftusL  JV.  F.  Com,  PI.,  1857, 
Garvey  «.  Oamden  &  Amboy  R.  R.  Co.,  1 
HUL,  280;  8.  0.,  4  AhboM  Pr.,  171. 

532.  Where  the  vessel  arrived  in  port  Mon- 
day evening,  and  a  loes  of  plaintiff's  baggage 
took  place  on  or  before  Wednesday,  while  the 
sbip  was  still  in  the  oare  of  the  owners  or 
their  agents, — JSeld,  that  the  harden  of  proof 
was  upon  them  to  show  that  the  loss  ooonrred 
witbont  fnh  on  their  part,  or  that  of  their 
servants.  Though  their  strict  liability  as  com- 
mon carriers  had  ceased,  they  were  not  re- 
lieved from  all  care  of  the  baggage  left  in 
tiieir  charge.  If.  F.  Chm.  PI,  1856,  Van 
Horn  e.  Eermit,  4  E.  D.  Smith,  458. 

583.  Fonrardar.  In  an  action  against  a 
forwarder  or  irarehonseman  for  fiiilnre  to  de- 
Kver  property  deposited  with  him,  if  there  is 
a  total  fiulnre  to  account  for  the  property 
after  its  delivery  to  the  defendant,  the  harden 
of  proof  is  npott  him,  to  show  that  it  was  not 
lost  through  his  negligence.  JSuprems  Gt., 
1858,  Bush  V.  Miller,  18  Ba/rb.,  481. 

534.  RaBroad  eompany.  The  plaintiff  left 
goods  at  a  railroad  depot,  without  instruo- 
tioBs,  and  afterwards,  witbont  permission  of 
the  oompany,  and  no  one  being  present  in 
their  behalf,  he  took  away  some  or  all  of 
them,  and  sued  for  them  as  lost  Held,  that 
he  was  bound  to  show  what  he  took  away, 
and  what,  if  any,  were  in  the  company's  pos- 
session when  he  demanded  them.  Supreme 
Ot.,  1868,  Spade  e.  Hudson  River  R.  R.  Go., 
16  Barb.,  888. 

535.  Postmaatar.  In  an  action  against  a 
postmaster  for  losing  a  letter  transmitted  by 
mul,  the  burden  of  proof  is  on  the  plaintiff,  to 
riiow  that  the  loss  was  the  direct  consequence 
of  some  negligence  of  the  defendant  himself. 
Proof  of  negligence  of  his  subordinates  will 
not  sustain  the  action.  Supreme  Ot.,  1849, 
"Wiggins  «.  Hathaway,  6  Batb.,  682. 

536.  A  wiiazflngar  is  bound  only  to  com- 
mon and  reasonable  care  of  the  commodities 
intruBted  to  him ;  and  if  a  loes  happen,  the 
harden  lies  npon  the  other  party,  to  show  a 
want  of  care  in  him  or  his  servants.  Supreme 
Ot.,  1848,  Foote  «.  Storm,  2  Ba/rb.,  826. 

537.  Othar  amployinant.  An  employee, 
discharged  without  just  cause,  is  entitied, 
prima  facie,  to  recover  the  full  contract-price. 
It  devolves  upon  the  defendant  to  show,  in 
mitigation  of  damages,  that  the  plaintiff  might 
hava  obtained  employment  eUewhere.    [1  £. 


D.  Smith,  TO;  2  Den.,  608.]    F.  T.  0<m.  PI, 
1856,  Thompson  e.  Wood,  1  Hilt.,  98. 

538.  Btaamboat  racing.  In  a  penal  action 
(under  Lowe  of  1889, 147,  §  1)  against  the  mas- 
ter of  a  steamboat,  for  navigating  a  river  with 
undue  speed,  proof  that  defendant  was  the 
master  of  the  boat  on  the  day  she  was  run 
in  violation  of  the  statute,  is  sufficient  to 
throw  upon  him  the  burden  of  proving  that 
he  was  not  on  board  and  in  charge  upon  that 
day.  Supreme  Ot.,  1841,  People  e.  Roe,  1 
mU,  470. 

539.  Paraonal  iqjtizlaa.  As  a  general  rule, 
in  an  action  for  a  personal  injury  by  act  of 
defendant,  when  defendant  admits  the  injury 
to  have  been  inflicted  by  him,  it  is  presumed 
to  have  been  done  wrongfully,  and  the  burden 
is  on  him,  to  show  his  justification  or  excuse. 
But  the  jury  are  to  take  the  circumstances  of 
the  injury  into  consideration.  Supreme  Otm, 
1848,  Harvey  e.  Dunlop,  ffill  A  2>.  Supp.^ 
198. 

540.  Jnriadlotlon  of  jnatioa.  In  debt  on 
a  judgment  rendered  by  a  justice  of  the  peace 
of  another  State,  the  plaintiff  must  prove  the 
judgment,  and  that  the  justice  had  jurisdiction 
of  the  Bubjectrmatter  of  the  suit,  and  of  the 
person  of  the  party  against  whom  the  judg- 
ment was  rendered  [8  Wend.,  267] ;  and  he 
must  prove  the  statute  giving  jurisdiction  to 
the  justice.  Supreme  Ct^  1844,  Oole  e.  Stone, 
Hill  S  D.  Supp.,  860. 

541.  Before  a  party  can  recover  against  a 
constable  and  his  sureties  for  not  collecting  an 
execution,  issued  upon  a  justice^s  judgment,  he 
must  show  that  the  judgment  whereon  it  was 
issu^  was  valid ;  and  to  do  this,  he  must  show 
afilrmatively  that  the  justice  had  jurisdiction 
both  of  the  subject-matter  of  the  action,  and 
of  the  person  of  the  defendant.  [7  Hill,  85.] 
Supreme  Ot.,  1866,  Westbrook  e.  Douglass,  21 
B(vtb.,  602. 

But  where,  in  an  appeal  from  a  judgment 
in  favor  of  the  constable  in  such  an  action, 
neither  of  these  facts  affirmatively  appeared 
in  the  case, — Held,  that  it  should  be  inferred 
that  all  necessary  jurisdictional  facts  did  ap- 
pear npon  the  trial.  [1  Oomst,  90;  16  Harb., 
648.]    lb. 

542.  That  in  an  action  on  a  bond,  given  by 
a  party  claiming  property  which  has  been 
seized  on  an  attachment  (under  2  Ren.  Stat,, 
281,  §  88),  plaintiff  is  not  bound  to  show 
affirmatively  that  the  justice  issuing  the  at> 
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taohment  bad  jnrisdiotion  to  do  so.  Su- 
preme Gt.^  1846,  Whiley  «.  Sherman,  8  Den,, 
186. 

543.  Exempt  property.  In  trover  by 
plaintiff,  a  mechanic,  seeking  to  avail  himself 
of  the  benefit  of  the  Exemption  Act,  against 
defendant,  for  levying  on  and  selling  nnder 
execution  one  of  the  plaintiff *8  necessary  im- 
plements of  trade,  the  burden  lies  on  plaintiff 
to  prove  that  the  value  of  all  his  tools,  includ- 
ing the  one  in  question,  does  not  exceed  the 
amount  specified  in  the  Exemption  Act.  Su^ 
prems  Ot.,  1844,  Ohambers  «.  Halsted,  EiU 
d  D.  Supp.,  884. 

544.  The  same  principle  applies,  if  plaintiff 
claims  exemption  as  head  of  a  family  for  which 
he  provides.    lb, 

545.  Demand.  In  replevin  against  one  who 
received  the  chattel  from  the  party  who  ori- 
ginally took  it  from  plaintiff  before  defendant 
can  require  plaintiff  to  prove  a  demand  before 
suit,  he  must  prove  himself  to  be  a  binuh^fide 
holder.  Supreme  Ct,^  1844,  Pierce  «.  Van 
Dyke,  6  Hill,  618. 

546b  Ih  replevin,  defendant  Justified  under 
a  distfess  for  rent,  and  plaintiff  pleaded  no 
rent  in  arrear.  HeJd^  the  afilrmative  and 
right  to  begin  were  with  defendant.  N,  F. 
Superior  Ot^  1844,  Vecohio  «.  Howard,  Anth, 
N.  P.,  847. 

547.  Poweanion  of  cbattelB.  Proof  that 
the  defendant  was  found  taking  away  and  dis- 
posing of  property  of  which  plaintiff  had  just 
before  been  in  possession, — HeUy  enough  to 
cast  the  burden  on  the  defendant  of  showing 
how  he  came  to  the  possession  of  the  property. 
Supreme  Ot,^  1842,  Morris  «.  Danielson,  8  HiU^ 
168. 

54&  Aflsetib  In  an  action  against  an  exec- 
utor upon  a  debt  of  the  testator,  where  defend- 
ant pleads  that  he  had  no  assets,  te.,  at  the 
commencement  of  the  suit,  the  burden  of  proof 
is  upon  the  plaintiff,  to  prove  that  he  had.  The 
affirmative  allegation  is  made  by  the  plaintiff, 
and  the  case  falls  within  the  general  rule  of 
evidence,  that  the  point  in  issue  is  to  be 
proved  by  the  party  who  asserts  the  afiSrma- 
tive.  Supreme  Ot,^  1827,  Bentley  t,  Bentley,  7 
Cow.,  701. 

549.  On  the  plea  of  plene  adminiet/rcmty 
the  burden  of  proving  assets  is  on  the  plain- 
tiffl  The  inventory  is  matter  of  public  rec- 
ord, and  may  be  produced  by  him  to  charge 
the  administrator  with  assets.    [7  Cow.,  701.] 


K  7.  Superior  Ot.,  1829,  Vultee  «.  Rayner,  2 
EaU,  876. 

550.  In  acUoQ  against  legatee  to  recover  a 
debt  due  from  the  teiitator,  plaintiff  required  to 
show  that  no  assets  have  been  delivered  to  next 
of  kin,  &c.,  &c.    2  Bn.  Slai.,  462,  §  27. 

551.  In  an  action  brought  under  the  statute 
(1  Eev.  X.,  1818,  814,  §  19)  to  recover  a  legacy, 
it  is  incumbent  on  the  plaintiff  to  aver  and 
prove  that  at  the  time  of  the  commenoement 
of  his  action,  the  executors  had  in  their  hands 
assets  sufficient  to  pay  the  debts  and  legacies 
of  the  tesUtor.  Supreme  CLy  1807,  Dewiu  t, 
Schoonmaker,  2  Johns,,  248. 

552.  Where  an  executor  makes  a  note  for 
a  debt  of  the  estate,  the  burden  of  proof  is  on 
him,  to  prove  want  of  assets,  even  though  he 
is  sued  individually,  and  he  signed  as  executor. 
y.  r.  Com.  PI,  1848,  McSorley  v.  Leaiy,  1  IT. 
F.  Leg.  OU,  410. 

553.  AfBxmative  allegatioin.  The  circum- 
stance that  the  fact  to  be  proved  is  peculiarly 
within  the  knowledge  of  his  adversary,  doea 
not  exempt  the  party  from  the  necesnty  of 
proving  an  affirmative  allegation,  though  it 
frequently  has  that  effect  in  relation  to  nega- 
tive averments.  Supreme  Ct.^  1827,  Bentley 
f>.  Bentley,  7  Cote.,  701.  Compare  Johnson  e. 
Hudson  Biver  R.  R.  Co.,  5  Duer,  21. 

554.  AfBxmative  defence.  Upon  nonrae" 
eumpeit  pleaded,  the  plaintiff  holds  the  affirm- 
ative of  the  issue,  and  the  onus  of  making  out 
a  promise  is  upon  him ;  but  he  does  not  hold 
the  affirmative  of  every  question  that  may  be 
made  under  that  issue.  If  the  defendant  sets 
up  payment,  release,  or  other  matter  of  de- 
fence under  the  plea  of  non-aeeumpeit,  the 
burden  of  proof  is  upon  him,  and  be  must 
establish  his  allegation.  Such  is  the  rule  in 
relation  to  every  matter  set  up  as  a  defence  to 
the  action  which  does  not  come  in  by  way  of 
answer  to  the  evidence  for  the  plaintiff  Su- 
preme Gt.,  1841,  Hollistere.  Bender,  1  Hill^  150. 

555l  Mattera  in  avoidance.  After  repli- 
cation, matters  in  avoidance,  not  necessarily 
drawn  forth  by  the  bill,  must  be  proved,  or 
the  defendant  cannot  avail  himself  of  them. 
Ot.  ofJBrror$,  1816,  Simson  e.  Hart,  14  Johm., 
68;  Wakeinan  v.  Orover,  4  Faige,  28. 

556.  Tenancy  in  common.  Where  de- 
fendant in  ejectment  sets  up  that  he  is  tenant 
in  common  with  plaintiff,  before  he  can  re- 
quire plaintiff  to  prove  an  actual  ouster  [under 
2  Rev.  StaL,  306,  §$  26,  27],  he  is  bound  to 
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show  tbat  he  is  snoh  tenant  in  common,  or 
holds  under  a  tenant  in  common  with  plain- 
tiff. Sttprems  Ot.,  .1841,  Gilldt  v,  Stanley,  1 
Bill,  121 ;  184S,  Sharp  «.  Ingraham,  4  Id.,  116. 

557.  The  fact  that  the  plaintiff  seeks  to  re- 
cover an  undivided  interest  only,  makes  no 
difference  in  the  rule ;  for  it  by  no  means  fol- 
lows that  defendant  owns  the  other  portion  as 
tenant  in  common.  Being  in  the  possession 
of  the  whole,  the  presumption  is  that  he  holds 
in  hostility  to  plaintiff;  that  he  claims  title  to 
and  possession  of  every  part  and  parcel  of  the 
premises.  The  burden,  therefore,  lies  upon 
him  to  make  out  the  fact  of  a  tenancy  in  com- 
mon or  joint-tenancy.  This  being  done,  the 
presamption  of  law  arises  that  he  holds  in 
subordination  to  the  right  of  his  co-tenant, 

.and  that  his  possession  is  the  possession  of 
both.  Hence  the  propriety  and  necessity  of 
some  evidence  that  he  has  denied  the  plain- 
tiff^s  right,  before  he  shall  be  subjected  to  the 
expenses  of  a  suit  [Gowp.,  218;  17  Wend., 
M7.]  Supreme  Ct.,  1848,  Sharp  v.  Ingraham, 
4.fif«22,116. 

558.  IMscharge.  Where  defendant  sets  up 
a  discharge  in  bankruptcy,  the  burden  of  prov- 
ing that  the  plaintiff  *8  demand  is  one  of  a  class 
excepted  by  the  statute  from  the  operation  of 
the  discharge, — e,  g.,  that  it  is  for  money  re- 
ceived in  a  fiduciary  capacity, — ^is  upon  the 
plaintiff.  Supreme  Ct,  1847,  Sherwood  v. 
Mitchell,  4  Den.,  485. 

559.  Deed  ante-dated.  Where  a  deed  is 
shown  to  have  been  ante-dated,  the  date  it 
bears  affords  no  presumption  of  the  time  of 
its  execution ;  and  if  it  be  necessary  to  its  va- 
lidity that  it  should  have  been  executed  before 
a  certain  time,  the  burden  of  proof  is  on  the 
party  claiming  under  it,  to  establish  that  fact. 
Supreme  Cft^  1848,  Oostigan  9.  Gould,  5  Den., 
290. 

560.  Vendor'a  lieo.  The  presumption  is 
that  the  vendor  has  a  lien  on  tiie  land  for  un- 
paid purchase-money,  and  the  burden  of  proof 
is  on  the  purchaser,  to  show  that  the  vendor 
agreed  to  rest  on  other  security.  Ohancery, 
1814,  Qarson  «.  Green,  1  Johne.  OK.,  808. 

5€GL  Badstaiioe  of  mortgagee.  Where  a 
ibreclosure  suit,  brought  by  a  person  claiming 
as  assignee  of  a  mortgage,  is  defended  on  the 
ground  that  it  is  spurious,  and  the  pretended 
mortgagee  a  fictitious  person,  proof  of  inqui- 
ries made  for  such  mortgagee  among  persons 
who  would  have  been  likely  to  know  him,  if 


there  were  such  a  person,  is  sufficient  to  throw 
the  burden  on  the  assignee  of  proving  tiie  ex 
istence  of  such  mortgagee.  A,  V.  Chan.  Ct 
(1847?),  Taylor  e.  Orowinshield,  fSN.Y.  Leg 
Ohs.,  209. 

562.  IVatidulent  mortgage.  Upon  a  bill 
filed  to  set  aside  a  bond  and  mortgage  made 
by  an  insolvent  debtor,  and  alleged  to  have 
been  given  to  defraud  the  creditors  of  the 
mortgagor,  the  bond  and  mortgage  being 
prinup-/<ieie  evidence  of  a  good  consideration, 
the  burden  of  showing  that  they  were  given 
without  consideration  or  for  the  purpose  of 
defrauding  the  complainant,  rests  upon  him. 
Chancery,  1848,  Dunham  s.  Gates,  8  Barb, 
Oh.,  196. 

563.  Xhror  in  aettlement  So  where  a 
bond  and  mortgage  was  given  in  settlement 
of  an  account,  and  it  is  contended  that  the 
amount  is  too  large,  the  burden  of  proof  is 
on  the  defendant,  to  show  that  the  settiement 
was  incorrect.  V.  Chan.  GU,  1844,  De  Mott 
9.  Benson,  4  J%Ifo.,  297. 

564.  Where  the  plaintiff,  in  an  action  for 
conversion,  proved  title  to  the  goods,  down  to 
the  time  when  they  came  into  the  hands  of 
the  defendant,  and  the  defendant  relied  upon 
an  apparent  title  in  another  party,  from  whom 
he  took  in  good  faith, — Held,  that  the  burden 
of  proof  was  on  the  defendant,  to  show  such 
title  in  the  party  through  whom  he  claimed, 
as  would  sustain  his  defence.  Ot,  of  Appeale, 
1865,  Brower  «.  Peabody,  18  JT.  F.  (8  JTdm.), 
121.*  Compare  Eeyser  e.  Harbeck,  8  Duer, 
878. 

565.  Notice.  The  burden  of  proving  no- 
tice against  a  person  claiming  as  honorfids  pur- 
chaser without  notice,  rests  upon  the  party 
impeaching  the  purchase.  K  T.  Superior  Ot^ 
1849,  Oaryl  e.  McElrath,  8  Sandf.,  176. 

566.  Ctot-oft  Where,  in  an  action  brought 
by  an  assignee  in  bankruptcy,  defendant  seeks 
to  set  off  a  check  made  by  the  bankrupt  (payable 
to  bearer,  and  dated  before  the  bankruptcy),  the 
burden  of  proof  is  upon  him,  to  show  that  he 
acquired  it  prior  to  the  bankruptcy.  Supreme 
Ct.,  1807,  Ogden  e.  Oowley,  2  Johne.,  274. 

567.  Contract.  Where  the  plaintiff*s  ac- 
tion is  based  upon  an  agreement  for  the  sale 
of  land,  and  such  agreement  is  denied  by  de- 


*  See  8.  C,  aUo  reported,  %AhbotU^Pr.,  211,  where 
points  of  oouuHel  are  given.  The  decision  appealed 
fh>m  is  reported,  18  Barb.,  5SS. 
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fendant's  answer,  the  plaintiff  is  bound  to 
prove  the  agreement  by  evidence  which  shows 
a  legal,  valid  contract.  Evidence  of  a  verbal 
agreement  between  the  parties  is  inadmissible ; 
BQoh  agreement  being  nugatory.  Suprmns  Ot^ 
1854,  Reynolds  v.  Dunkirk  &  State  Line  B.  R. 
Co.,  17  Baa-h,,  618. 

56&  License.  In  an  action  for  a  penalty 
for  selling  liquor  without  a  license,  the  burden 
of  proof  is  upon  defendant,  to  show  that  he 
had  a  license;  that  being  a  matter  peculiarly 
within  his  own  knowledge.  Supreme  Ct.^ 
1888,  Potter  c.  Deyo,  19  Wend.,  861;  N,  Y. 
Com,  FLy  1855,  Mayor,  ^.^  of  N.  T. «.  Mason, 
4  R  D.  Smith,  142 ;  8. 0.,  1  AbhotW  Pr.,  844. 

569.  In  an  action  for  the  penalty  imposed 
by  2  Rev.  IL.  of  1818,  228,  oh.  94,  §  20,  for 
practising  physio  without  a  license,  the  burden 
of  proof  is  on  the  defendant,  to  show  that  his 
case  is  within  either  of  the  provisos  of  the 
act.  Supreme  CU,  1806,  Sheldon. «.  Olack,  1 
Johns,,  518;  and  see  People  9.  Safibrd,  5 
Den,,  112. 

570.  That  in  an  action  to  recover  for  ser- 
vices as  a  physidan,  the  burden  of  proof  is 
upon  defendant,  to  show  that  the  plaintiff  had 
no  license.  Supreme  Ot.,  1840,  McPherson  «. 
Oheadell,  24  Wend,^  15;  1845,  Thompson  «. 
Sayre,  1  Den,,  175.  Oompare  Smith  v,  Joyce, 
12  Barb,,  21. 

571.  CorporafcioiUL  Borden  of  proof  thrown 
on  directors  and  stockholders  of  insolvent  mon- 
eyed corporation,  to  repel  presumption  of  fraud. 
1  Re^.  SiaL,  692,  %  14. 

IV.  Bbst  and  Sbookdabt  Etidengb. 
1.  What  U  the  Beet  BMence. 

572.  Contracts.  It  appearing  from  the  evi- 
dent that  the  contract  upon  which  the  action 
is  brought  is  in  writing,  the  plaintiffs  are 
bound  to  show  it;  or,  if  it  is  in  the  possession 
of  the  opposite  party,  notice  to  produce  it 
should  be  given  before  parol  evidence  can  be 
admitted.  Supreme  Ct,,  1815,  Rogers  v.  Van 
Hoesen,  12  Johne,^  221. 

573.  In  an  action  on  a  contract  for  the  sale 
of  stock,  it  appeared  that  the  contract  of  plain- 
tiff to  deliver,  and  that  of  the  defendant  to 
receive  and  pay  for  the  stock,  were  contained 
in  two  separate  writings,  the  one  being  the 
consideration  for  the  other.  The  plaintiff  not 
having  given  defendant  notice  to  produce  the 
part  in  his  hands,  was  not  allowed  to  prove  its 
contents,  and  was  nonsuited.     Supreme  Ct., 


1794,  Dobbin  e.  Watkins,  Ool  S  O.  Om^  89: 
S.  0.,  8  Johne.  Oat^  2  ed.,  415. 

574.  A  slip,  or  application  for  loaarancii,  is 
inadmissible  to  show  the  intention  of  the  par- 
ties. The  policy  itself  is  the  only  legal  evidence 
of  the  contract  between  the  parties.  (X  qf 
Brrore,  1881,  Dow  e.  Whetten,  8  Wend.^  160. 

675.  ConteniponuManB  oral  commimtoa- 
tioiL  Where  a  broker  laid  a  written  order 
lor  insurance  before  the  insurers,  and  at  tfaa 
same  time  verbally  commaaicaled  to  them  tbe 
facts  said  to  be  contained  in  the  order,  the 
broker  may  give  evidence  of  his  verbal  com- 
munication, and  need  not  prodaoe  the  order. 
Supreme  Ot.,  1806,  Livingston  e.  Delafield,  1 
Johns.,  622. 

576b  Actlns  as  oflloer.  In  an  action  agiinnt 
a  manager  of  a  lottery,  for  selling,  ticketa  ait  an 
advance  (1  Bee.  L.  oi  1818,  270,  §  2),  it  ia 
enough  to  show  that  defendant  was,  at  the 
time,  acting  as  manager.  The  prodnodon  of 
his  commission  is  not  neeeasaiy.  Suprmn0 
Ct.,  N.  P.,  1816,  People  e.  QUbert,  Antk.  K 
P.,  261. 

577.  Ptooeedlnfl^  of  pfoblio  toAy.  That 
the  original  minutes  of  a  public  body,*-«.  g^ 
the  Common  Oonncil  of  a  oii^,— are  the  best 
evidence  of  its  acts.  Denning  e.  Boome,  5 
Wend.,  651. 

57a  BhaciS.  If  a  sheriff^  in  action  lor  an 
escape,  refuse  to  produce  a  «a.  an.,  upon  doe 
notice,  and  has  neglected  to  file  it,  the  iasung 
of  the  execution,  its  delivery  to  him,  and  the 
arrest,  may  be  proven  by  parol.  It  is  not 
necessary  te  compel  him  to  file  it.  Supreme 
Ct,  1816,  Hinman  e.  Brees,  18  Johm^  529. 

579.  Bnhmlwrion.  Where  the  charge  was 
of  false  swearing  beforo  arbitrators,  and  the 
submission  appeared  to  have  been  by  bonds, — 
ffeld,  that  they  must  be  produced  as  being  the 
best  evidence  of  the  jurisdiction  of  the  arbi- 
trators. Supreme  Ot,,  1828,  Bullock  e.  Koon, 
9  Cou>,,  80. 

580l  Deeda.  Where  one  deed  refers  to 
another  for  description  or  location  of  the 
premises  conveyed,  the  premises  cannot  be 
identified  by  parol  evidence  as  to  the  inten- 
tion of  the  parties,  but'  the  deed  referred  to 
must  be  produced,  or  its  contents  proved 
Suprerfie  Ct,  1880,  Jackson  e.  Parkhurst,  4 
Wend.,  869. 

581.  Pmnnodlngn  beficnre  jnatioe.  T( » con- 
nect a  judgment  in  trespass  in  the  dunmon 
Pleas  with  a  suit  dismissed  from  a  jostioa^s 
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court,  on  the  plea  of  tide,  die  written  pro- 
ee«diDg9  before  the  Justice  most  be  showD. 
Parol  evideDce  is  not  sufficient.  Supreme  Gt^ 
1881,  Webb  «.  Alexander,  7  Wend,,  281. 

568.  Judgment  Kotwitbstanding  the  act 
of  1843  (Zmm  0/^1948,  228),— making  a  jndg- 
ment  against  tike  personal  representatlTCS  of 
the  deoedent,  npon  a  trial  on  the  merits,  pre- 
smnptlTe  evidence  of  the  debt,  before  the  sur- 
rogate, npcm  an  application  for  an  order  for 
the  sale  of  the  lands, — the  record  of  the  judg- 
ment, or  an  exemplification  thereof  must  be 
produced,  in  order  that  the  surrogate  may  see 
that  the  judgment  was  rendered  on  the  merits. 
Chane&Tffy  1648,  Baker  «.  Eingsland,  10  Paiffe^ 
SM. 

583.  am  of  sale.  Where  a  bill  of  sale  has 
been  given  upon  the  purchase  of  personal 
property,  a  party,  in  order  to  prove  title  to 
such  property,  must  produce  the  writing,  or 
tceouttt  for  its  absence.  [9  Cow.,  80 ;  4  Teates, 
841;  1  Dal.,  810;  6  Berg.  A  R,  186.]  £h^ 
preme  Gt.^  1846,  Dunn  «.  Hewitt,  2  JOen,,  687. 

584.  Wairant  In  an  action  of  trespass 
against  die  defendant,  for  taking  plaintiffs 
oow,  on  the  ground  that  he  had  directed  a 
eonstable,  by  his  warrant  as  president  of  a 
eourt-martial,  to  take  the  property, — ffeld^ 
that  the  warrant  itself  must  be  produced,  and 
the  direction  could  not  be  proved  by  the  con- 
stable's testimony.  Supreme  Ct.^  1847,  Steb- 
bins  e.  Cooper,  4  Den,y  191. 

585.  Where  seiznre  under  an  attachment  is 
set  up  by  way  of  justification,  in  an  action  of 
trover,  die  existence  of  the  attachment  cannot 
be  proved  by  the  admission  of  the  owner  of 
the  property  attached,  but  the  writ  must  be 
produced.  Supreme  Ot.^  1810,  Jenner  v,  Jolifie, 
6  Jehns.^  9. 

566i  iMtter.  A  copy  of  a  letter  addressed 
by  plaintiff  t«»  defendant,  demanding  payment 
of  the  money  for  which  the  action  is  brought, 
should  not  be  received  in  evidence  to  prove 
the  demand,  except  on  proof  of  notice  to  the 
defendant  to  produce  the  original.  Supreme 
Ot.,  1854,  Weeks  e.  Lyon,  IS  Barh,,  580. 

567.  Inapeotora'  oerttfioate.  Where  the 
statute  declares  that  the  certificate  of  the  in- 
spectors shall  be  evidence  of  the  completion 
of  a  plank-road  (Lam  (^^1849,  876,  ch.  260), 
parol  evidence  is  inadmissible,  both  under  the 
statute  and  on  general  principles.  Supreme 
Ct.,  8p,  T,,  1866,  Hammondsport  <&  Bath 
Plank-road  Qo.  e.  Brundage,  18  How.  Pr.^  448. 


588.  AocoQDt-booka.  It  is  erroneous  to 
permit  a  witness  who  has  examined  a  trans- 
cript from  a  party's  books,  to  testify  to  an  ao 
count  appearing  therein,  without  producing 
the  books;  especially  when  they  have  been 
called  for  by  the  opposite  party.  N.  F.  (hm, 
PI,  1866,  McOormick  «.  Mulvihili,  1  Hilt.. 
181. 

589.  DapUoate  papers.  In  an  action  of 
trover  by  the  purchaser  of  goods  at  a  sheriff's 
sale,  the  sheriff  testified  that  the  articles  sold 
by  him  were  specified  in  a  list  which  he  pro- 
duced, and  that  at  the  time  of  sale  he  gave 
the  plaintiff  a  copy  of  the  list  HMy  that  he 
might  state  the  contents  of  the  copy  delivered 
to  plaintiff  without  producing  or  accounting 
for  it.  Sapreme  Ct.,  1806,  Waring  «.  Warren, 
1  Johns,,  840. 

590.  The  original  execution  having  been 
lost,  the  court  from  which  it  issued  ordered 
that  another,  in  all  respects  similar,  be  issued, 
that  the  sheriff's  certificate  of  levy  be  indorsed 
on  it,  and  that  such  substituted  execution  and 
certificate  have  the  same  effect  as  the  origi- 
nals. Held,  in  a  subsequent  action,  that  the 
substituted  execution  and  levy  were  admissi- 
ble as  primary  evidence  to  prove  the  levy^ 
without  showing  the  loss  of  the  originals. 
at.  ofAppeaU,  1848,  Burkle  e.  Luce,  1  JT,  T. 
(1  C<mit.),  168. 

591.  In  an  action  for  a  libel  published  in  a 
newspaper,  a  subscriber  for  the  paper,  upon 
being  shown  the  number  of  the  paper  con- 
taining the  article  in  question,  testified  that 
it  was,  in  all  respects,  similar  to  the  paper  left 
at  his  office,  and  that  he  had  read  the  article 
contained  in  the  paper  produced,  in  the  one  - 
left  at  his  office.  Held,  sufficient  proof  of 
publication,  without  proving  a  loss  of  the 
papers  originally  left  at  his  office.  N,  F.  Su- 
perior Ct,,  1850,  Huff  e.  Bennett,  4  Sandf,^ 
120 ;  and  se^  8. 0.,  on  appeal,  6  K  Y,  (2  Seld,}, 
887. 

592.  Two  letters  written  simultaneously, 
signed  by  the  same  individual,  containing  the 
same  words,  and  addressed  to  the  same  per- 
son, one  being  sent  to  the  person  addressed, 
and  the  other  retained  by  the  writer,  are  both 
originals,  and  the  one  retained  may  be  given 
in  evidence  without  proving  any  notice  to 
produce  the  other.  [2  Bos.  &  P.,  89;  2  Stark, 
on  Ev.,  275.]  Supreme  Ct.,  1857,  Hubbard  «. 
Hu9sell,  24  Barb.,  404. 

59a  Delivery  of  gooda.     A  receipt  for 
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goods  need  not  be  produced,  bat  the  delivery 
may  be  proven  by  parol.  Supreme  Ct.^  1827, 
Soathwick  9.  Hayden,  7  Oav>.^  884. 

594.  80  payment  of  a  bond  may  be  proved 
by  parol,  independently  of  any  receipt  which 
may  have  been  given  for  the  money.  Sti- 
preme  Gt.^  1828,  Jaokaon  9.  Staokhouse,  1 
Cow,,  122. 

595.  Admliirion  of  par^.  Parol  evidence 
that  defendant  confessed  that  he  has  been 
served  with  a  sabpcsna,  is  not  sufficient  evi- 
dence of  the  fact,  where  the  writ  is  in  plain- 
tifr*s  possession.  [6  Johns.,  9.]  Supreme  Ct.y 
1818,  Hasbrouck  «.  Baker,  10  Johm,,  248. 

596.  A  receipt  given  by  the  plaintiff^  which 
acknowledged  the  execution  of  a  bond  and 
warrant  of  attorney  to  them,  is  sufficient  evi- 
dence of  the  existence  of  the  bond  and  war- 
rant, without  producing  them.  Supreme  Ct,, 
1817,  Day  v.  Leal,  14  Johne,,  404. 

597.  Zransczlpts.  The  statute  (1  Ben, 
Stat.,  759,  §  17)  makes  a  certified  transcript 
primary  evidence  of  the  deed,^the  original 
for  all  the  purposes  of  pleading  and  proof. 
Supreme  Ct.,  1848,  Clark  9.  Nixon,  5  Hill, 
86. 

598.  Judgment  After  a  judgment-record 
has  been  produced,  it  is  competent  to  prove 
that  the  judgment  was  entered  on  a  note  re- 
ceived from  the  defendant,  without  producing 
the  note.  Supreme  CU,  1849,  Artcher  «.  Mc- 
Duffie,  5  Barb.,  147. 

599.  Charter.  The  Bank  of  the  United 
States,  in  a  suit  by  it,  must  produce  an  exem- 
plification of  its  charter.  Supreme  Ot.,  1886, 
United  States  Bank  v.  Stearns,  15  Wend,,  814. 

600.  Coiporate  officers.  In  an  action 
against  a  corporation  for  the  acts  of  its  trus- 
tees, their  appointment  should  ordinarily  be 
proved  by  the  records  of  the  corporation,  not 
by  mere  evidence  of  reputation  [7  Oow.,  284]; 
but  their  non-production,  on  notice,  authorizes 
the  introduction  of  secondary  evidence.  Su- 
preme Ot.,  1886,  Clark  9.  Farmers'  Woollen 
Manufacturing  Co.,  15  Wend.,  256. 

601.  It  is  competent  for  the  plaintifiE^  in  an 
action  against  a  corporation  upon  its  accept- 
ances, to  prove  by  witnesses  who  were  pres- 
ent at  an  election  of  directors  of  the  company, 
who  were  elected.  The  books  of  the  com- 
pany, if  they  contain  a  record  of  the  election, 
although  proper,  are  not  the  sole  evidence 
upon  that  point.  The  fact  of  who  were  the 
directors  may  also  be  proved  by  witnesses  as 


to  who  acted  as  such.  [Aug.  &  A.  on  Corp., 
222;  l.Comat.,  290;  12  WheaU,  88;  14  Barb., 
858;  1  Seld.,  820.]  Supreme  Ot.,  1867,  Par- 
tridge 9.  Badger,  25  Ba/rb.,  146. 

602.  Bank-aooomitB.  In  order  to  prove 
down  to  what  date  an  account  was  kept  with 
a  bank,  the  books  of  the  bank  most  be  pro- 
duced; parol  evidence  of  their  contents,  by 
the  book-keeper,  is  not  competent,  in  the  fii>t 
instance.  K  Y.  Superior  Ot.^  1857,  Clark  9. 
Dearborn,  6  Duer,  809. 

603.  The  question  being  whether  a  partic- 
ular note,  discounted  by  a  bank,  was  dis- 
counted at  a  usurious  r^  or  not ; — Held,  that 
the  entries  in  the  books  of  the  bank  relative 
to  the  particular  note  were  the  best  evidence 
of  the  rate  at  which  it  was  disooonted ;  and 
that  the  defendant  could  not  go  into  proof  of 
the  general  custom  of  the  bank  in  respect  to 
discounts,  nor  show  the  general  direotiona 
given  by  the  cashier  to  the  clerks  of  the  bank 
in  respect  to  the  rate  of  discount,  withoat 
having  given  notice  to  produce  the  books  and 
memoranda  of  the  bank  relative  to  the  par- 
ticukr  discount.  Supreme  Ct.,  1825,  Bank  of 
Utica  9.  Hillard,  5  Oow.,  158. 

604.  In  larceny  of  wearing  apparel  of  a 
wife,  her  testimony  may  be  the  best  evidence, 
notwithstanding  the  property  in  the  articles 
stolen  is  in  the  husband.  Gen.  Sees.,  1822, 
People  9.  Williams,  1  Wheel.  Or.,  18. 

605.  Proving  eadstenoe  of  banking  oor- 
poration.  On  the  trial  of  an  indictment  for 
forgery,  in  uttering  counterfeit  bank-notes,  it 
is  competent  for  the  prosecution  to  prove  the 
existence  de/heto  of  the  bank  npon  which  the 
bills  were  counterfeited, — e,  g.,  by  evidence 
that  there  was  such  a  bank  in  fact,  keeping  a 
banking-house,  issuing  bills,  and  exercising 
the  usual  banking  powers.  It  is  not  necessary 
to  produce  an  authenticated  copy  of  its  char- 
ter. That  this  is  so  where  the  intent  to  de- 
fraud, charged  in  the  indictment,  is  an  intent 
to  defrand  tliird  persons,  has  been  settled  by 
authority.  [12  Wend.,  547;  4  Den.,  864; 
21  Wend.,  809.]  And  there  is  no  reason 
for  requiring  higher  evidence  of  the  eadat- 
enoe  of  the  corporation  in  a  case  where  the 
intent  charged  is  an  intent  to  defraud  the 
corporation,  than  where  the  intent  is  to  de- 
fraud a  third  person.  In  both  cases,  the  exist- 
euce  of  the  corporation  must  be  established^ 
in  order  that  the  crime  may  be  possible;  and 
the  same  kind  and  degree  of  evidence  that 
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will  be  sofBcient  to  establish  its  ezistenoe  in 
one  «as^  will  be  snffioient  in  the  other.  Su- 
prme  Ot.^  1864,  People  «.  Ohadwick,  2  Park. 
Or.,  168 ;[  8.  P.,  Dennis  v.  People,  1  Id.,  460; 
Qen.  Sen.,  1819,  Sarles*  Oase,  4  Oity  H.  Bee., 
107. 

606L  Fonner  oonviotion.  On  trial  fbr  as- 
Banlt  and  battery,  defendant  offered  to  prove, 
by  the  testimony  of  a  jnstioe,  that  he  had  been 
already  convicted  and  fined  by  the  jnstioe  for 
the  same  assanlt  Held,  that  the  testimony 
was  inadmissible.  The  record  of  conviction, 
if  it  had  been  filed^  or  a  dnly  certified  copy  of 
it,  would  have  been  th%  proper  evidence.  [2 
Rev.  Stat.,  717,  §§  88,  89,  40.]  If  it  had  been 
shown  that  no  record  of  conviction  had  been 
filed,  the  secondary  evidence  might  have  been 
received.  [2  Bev.  Stat.,  789,  §  10 ;  Barb.  Or. 
L.,  2  ed.,  407.]  Stq^reme  Ot.,  1866,  People  v. 
Benjamin,  2  Pau^h,  Or.,  201. 

607.  Parol  proof,  to  impeach  a  witness, 
that  he  has  been  convicted  of  felony,  is  inad- 
missible, although  it  is  proved  that  the  clerk's 
oflloe  has  been  burned,  and  the  record  proba- 
bly destroyed.  There  is  higher  evidence,  viz. : 
the  transcript  required  to  be  delivered  into 
the  court  of  exchequer  by  the  district-attorney 
(1  Beo.  L.,  K.  &  R.,  462),  and  which  must  be 
presumed  to  have  been  delivered  there,  such 
being  his  duty  as  a  public  officer.  Supreme 
Ot.^  1817,  Hilts  V.  Oolvin,  14  Johne.,  182. 

GOa  Wxlt  The  contents  of  a  writ  cannot 
be  proven  by  parol,  so  long  as  the  writ  itself 
or  a  sworn  copy  of  it,  can  be  produced.  [4 
£sp.,  160.]  Supreme  Gt.,  1810,  Brush  v.  Tag- 
gart,7.roAnl.,  19. 

609.  FrooeecUnga  before  a  Jnatloa  The 
provision  of  2  Bev.  L.  of  1818,  898,  §  21,— that 
the  official  certificate  of  a  justice  of  the  peace, 
certifying  the  proceedings  and  judgment  in  a 
case  before  him,  shall  be  good  evidence, — ren- 
ders such  certificate  the  best  evidence  of  the 
proceedings  before  a  justice.  Suoli  proceed- 
ings cannot  be  proved  by  parol  testimony ; — 
not  even  by  that  of  the  justice  him^ielf  before 
whom  they  took  place.  Supreme  Ct,  1809, 
Lawrence  «.  Houghton,  fi  Johne.,  129;  1810, 
White  «.  Hawn,  Id.,  861 ;  1814,  Posson  «. 
Brown,  11  Id.,  166;  and  see  McLean  o.  Huga- 
rin,  18  Id.,  184;  Brintnall  «.  Foster,  7  Wend., 
108;  Webb  «.  Alexander,  Id.,  281 ;  Boomer  v. 
Laine,10/<2.,  626. 

610.  FxoceediiigB  of  offloera.  Under  the 
act  of  1817,  which  made  it  the  duty  of  the 


canal  appraisers  to  make  entries  of  their  de- 
terminations, with  descriptions  of  the  prem- 
ises taken  for  the  purposes  of  the  canals,  in 
books  to  be  kept  by  the  commissioners, — parol 
evidence  of  an  appropriation  is  not  admissible 
unless  it  is  shown  that  no  record  of  the  appro- 
priation was  made.  Supreme  Ot.,  1880,  Jack- 
son t.  Daley,  6  Wend.,  626. 

611.  The  proceedings  of  a  local  board  of 
health — e.  g.,  their  decision  relative  to  a  build- 
ing complained  of  as  a  nuisance— cannot  be 
proved  by  parol,  in  justifying  an  act  done  by 
its  order.  [16  Wend.,  262.]  The  record  or 
minutes  of  their  proceedings  should  be  pro- 
duced. Supreme  Ot.,  1886,  Meeker  «.  Van 
Bensaelaer,  16  Wend.,  897. 

612.  In  an  action  against  commissioners  of 
highways,  for  the  recovery  of  damages  as- 
sessed to  the  plaintiff  on  laying  out  a  road, 
and  paid  over  to  the  commissioners,  parol  evi- 
dence cannot  be  received  to  show  that  the 
damages  were  assessed  for  a  different  route 
from  that  described  in  the  order  laying  out 
the  road.  Such  a  discrepancy,  if  it  exists, 
must  be  proved  by  the  records  of  the  proceed- 
ings. Supreme  Ot.,  1840,  Hallock  «.  Woolsey, 
28  Wend.,  828. 

613.  Pafol  evidence  is  admissible  to  show 
the  action  taken  by  commissioners  appointed 
under  the  act  of  May  12,  1846  {Lam  of  1846, 
806),  in  relation  to  the  alteration  of  a  road; 
the  act  not  requiring  any  record  of  their  pro- 
ceedings to  be  kept.  Supreme  Ot.,  1849,  Smith 
9.  Helmer,  7  Barb.,  416. 

614.  Master'a  deoisloiL  Upon  an  appli- 
cation to  K  surrogate,  by  a  creditor  whose 
claim  has  been  liquidated  in  chancery,  for  the 
sale  of  the  real  estate  of  a  deceased  debtor, 
parol  testimony  cannot  be  received  to  show 
upon  what  evidence  the  master  based  his  de- 
cision as  to  particular  items  of  an  account 
taken  by  him  on  reference.  A  copy  of  the 
whole  evidence  must  be  produced.  Ohan- 
C0ry,  1847,  Wood  «.  Byington,  2  Barb.  Oh., 
887. 

615.  Pilots.  In  an  action  for  pilotage,  it 
appeared  that  the  regulations  of  the  port  re- 
quired pilots,  on  taking  charge  of  a  ship,  to 
make  an  entry  of  her  position  at  the  time  in 
the  log-book .  Held,  that  plaintiff  might  prove 
the  position  of  defendant's  vessel,  at  the  time 
of  his  taking  her  in  charge,  by  parol  evidence. 
His  omission  to  make  the  proper  entry  might 
subject  him  to  penalty,  but  did  not  affect  his 


660 


EVIDENCE. 


taad 


SfUMMS-AteteiWUy  ofl 


I  Bote. 


light  of  proving  the  facts.   Supreme  Ct.^  ISIS^ 
Shepherd  o.  MitohiU,  10  Johm.^  112. 

616b  Attendanoa  of  wltnaM.  In  an  «c- 
tion  against  a  snhpianaad  witness  for  neglect- 
ing to  attend  at  &  toial,  the  fact  of  his  non- 
attendance  naay  be  proved  by  parol.  It  is  not 
necessary  to  produce  the  records  of  the  court. 
Supreme  Ot.y  1884,  Cogswell  «.  Meeoh,.  12 
Wend.^  147.    Compare  Mfira,  695. 

2.  Admiteibility  of  Secondary  JBoidenee. 
▲.  The  Ctanend  Bole. 

6X7.  X^arol  rvitaioe  of  the  oontenia  (^a 
paper  may  be  adduced^  upon  general  proof 
that  it  has  be«n  bst  The  former  strict  role 
of  the  English  law,  requiring  the  iostnunent 
Hself  to  be  prodnoed^  has  been  relaxed.  Ct 
4(fErrWy  1809,  livii^^ston  «.  Rc^ra,  2  Jehne. 
Oiu.,  488;  8.  C,  1  Cm.  (he.,  zwii. ;  followed. 
Supreme  CU,  1806,  Jackson  «.  Liieett,  2  C«L^ 
S«8;  1814,  Jackson  e.  Woolsey,  11  JMni., 
446;  1880,  Jackson  «.  Root,  18  Idu,  60;  1688, 
Boomer  e.  Laine,  10  Wend.,  626;  JIT.  F.  Supe^ 
Her  Ct.,  1867,  Sheldon  e.  Wood,  2  Boew,,  267. 

618l  Where  there  is  strong  presamptive 
evidence  that  a  deed  was  either  destroyed, 
or  is  in  the  possession  of  the  opposite  party, 
parol  evidence  of  its  contents  is  admissible, 
after  notioe  to  the  opposite  party  to  produce 
it  Supreme  Ct.,  1814^  Jackson  «.  Woolsey, 
11  Jehne,,  446. 

619.  Evidence  of  the  contents  orexecotioa 
of  a  deed  not  produced,  cannot  be  admitted, 
unless  the  deed  is  in  the  possession  of  the  op- 
posite party,  and  he  refuses  to  produce  it,  on 
notice  for  that  purpose,  or  unless  it  is  lost 
or  destroyed.  Supreme  Ct.,  1819,  Jackson  «. 
Frier,  16  Johne.,  198. 

630.  What  is  sufficient  proof  of  loss.    lb. 

621.  W^iUa.  That  secondary  evidence  of 
the  contents  of  a  lost  will  may  be  given,  the 
same  as  of  any  other  instrument.  Supreme 
Ct.,  1884,  Fetherly  «.  Waggoner,  11  W»nd., 
699. 

622.  Sale  undor  anrrogate'a  ordor.  To 
prove  the  validity  of  a  sale  of  real  estate  un- 
der a  surrogate's  order,  if  the  account  of  the 
personal  estate  and  estimate  of  the  debts  of 
the  intestate  cannot  be  found  on  due  search 
in  the  proper  place,  secondary  evidence  may 
be  resorted  to  in  support  of  the  title.  [12 
Wend.,  688.]  Supreme  Ct,,  1888,  Ford  e. 
Walsworth,  19  Wend.,  884;  and  see  Schnei- 
der V.  McFarland,  4  Barh,y  189. 


623.  —  andBr  dMreaa-wazianfc     Whrnne, 

after  the  seizure  of  goods  by  way  of  diatress, 
the  officer  lost  his  affidavit  and  warrant,  and 
a  sale  took  place  without  them, — MM^  that  a 
purchaser  at  the  sale  might  give  seoondary 
evidence  of  their  contents,  to  establish  the 
officer's  authority.  Supreme  Ct.,  1842,  Feck 
f>.  Gurney,  2  ffiU,  606. 

624.  A  party  is  not  required,  on  the  call  of 
his  opponent,  to  produce  documents  the  exe- 
cution of  which  he  has  proved  upon  the  euon- 
ination  of  a  witness  de  bene  eeee.  They  renaain 
under  his  control  until  read  in  evidenoe,  and 
he  may  read  a  portiqp  of  them,  and  refrain 
from  using  the  others,  at  his  election.  The 
opposite  party  must  procure  a  discovery  of 
them  before  the  trial,  or  be  prepared  with 
parol  evidence  of  the  contents  en  a  refusal  to 
produce  them.  Ct.  o/Appeaie,  1869,  Sdmon- 
stone  9.  Hartshorn,  19  K  Y.  (6  Smith),  9. 

626.  GonditloiMa  iwramtnatlim  Where 
the  execution  of  a  witnessed  ooatraot  hBB 
been  proved,  without  objection,  by  seocmdaiy 
evidence,  in  taking  evidence  conditionally^  it 
cannot  be  objected  to  on  that  ground,  ait  the 
trial.  Ct.  o/AppeaU,  1868,  Ward  e.  Whitney, 
8  jV:  r.  (4  Seid.\  442;  affirming  S.  O.,  8 
San^.,  899. 

B.  The  Preliminary  Proof. 

62a  BaKeontloti  (rf  paper.  When  the  pa- 
per ddled  for  is  not  produced  by  the  otiber 
party,  the  party  relying  on  it,  be£»i»  he  can 
introduce  secondary  evidence  of  its  contents, 
must  prove  the  former  existttuee,  and  the  gen- 
uineness of  the  paper.  Supreme  CL,  1881, 
McPherson  «.  Rathbone,  7  Wend.,  216. 

627.  The  exeoatkm  of  a  lost  will,  made 
about  thirty-six  years  before,  was  held  suffi- 
ciently proved  by  the  oath  of  one  person,  to 
the  ^ect  that  Uie  testator  signed  it  in  the 
presence  of  herself  and  two  others,  and  pro* 
nounoed  it  his  will,  and  that  she  and  one  of 
them,  and  she  believed  the  other  also,  wit- 
nessed it, — ^the  other  two  persons  being  dead. 
Supreme  Ct.,  1884,  Fetherly  e.  Waggoner,  11 
W^nd.,  699. 

62a  Proof  that  a  deceased  p^von  had  said, 
a  month  previous  to  his  deatli,  that  he  hnd 
made  a  will,  and  that  it  was  in  a  certain  de^k 
at  his  house ;  that  he  was  then  very  aged  and 
feeble ;  that  bis  housekeeper  was  a  daughter 
having  an  interest  adverse  to  the  wiU,  and 
that  the  same  could  not  be  found  on  proper 
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aearoh  three  days  after  hig  deaths  is  not  snfOi- 
eient  evideooe  of  its  existence  at  the  testator's 
death,  or  of  a  fraodnlent  deetractioa  in  his 
lifetime,  to  aathorize  parol  proof  of  the  con- 
tents* Ct.  ofApp^dU,  1861,  Ejiapp  v.  Knapp, 
10Mr.(6i&W.),  276. 

629.  A  witness  to  a  lost  will  proved  its  dne 
attestation  hj  three  witnesses,  bat  could  not 
remember  Uie  name  of  one  of  them.  Held^ 
soffioient  proof  of  ezeontion.  SvprtfiM  Gt^ 
18S5,  Ban  o.  Brown,  4  Oaw.^  488 ;  and  see 
Jackson  «.  Betts,  6  Id.,  877. 

$30.  Ptootf  oCloM— How  made.  Evidence 
of  the  loss  of  a  deed  js  addressed  to  the  ooort 
slone,  and  it  is  not  a  subject  on  which  the  jury 
are  to  pass.  SupretM  Gt.,  1819,  Jackson  v. 
Frier,  16  John».<,  198. 

631.  What  proof  of  k)ss  of  a  paper  will 
suffice  to  let  in  secondary  evidence  of  its  con- 
tents. Bussell  V.  Kinney,  2  If.  Y.  Leg.  OIb., 
388;  8.  0.,  less  fnlly  reported,  1  Sa/nilf.  GKy 
84;  Jackaon  v.  Frier,  16  JohnM^,  198. 

633.  HeanHty.  Evidence  as  to  the  loss  of 
a  paper  is  addressed  to  the  court,  and  is  not 
governed  by  the  rules  of  evidence  applicable 
to  testimony  addressed  to  a  jury.  Hearsay 
may  he  received.  Supreme  Gt,,  1856,  Bridges 
«.  Hyatt,  a  AbhotW  iV.,  449. 

633.  In  an  action  upon  a  note  given  to 
settle  an  account,  hearsay  reports  of  the 
note^s  having  been  destroyed,*  were  Held,  not 
sufficient  evidence  of  its  loss  to  admit  either 
the  aeoonnt  for  which  the  note  was  given,  or 
parol  proof  of  the  contents  of  the  note*  Su- 
prone  Ot,  1811,  Angel «.  Felton,  SJohne.,  149. 

634.  A  party  claiming  title,  through  B., 
from  0.,  cannot  prove  declarations  of  0.  that 
he  had  conveyed  to  B.,  and  that  B.  said  he 
had  searched  for  and  could  not  find  the  deed, 
and  that  the  plaintiff  himself  has  searched  in- 
effectually for  it.  Supreme  Gt,  1814,  Jackson 
9.  Oris,  11  Johns.,  487. 

635.  Degree  of  prool  If  a  paper  has 
ceased  to  be  of  any  value,  or  any  evidence  of 
title,  the  slightest  proof  of  loss,  from  lapse  of 
time,  A^c,  is  sufficient ;  the  presumption  being 
that  where  an  agreemeot  is  at  an  end,  and 
fuThctui  officio,  there  exists  littie  inducement 
to  preserve  it.  But  if  it  be  a  muniment  of 
title,  the  rule  is  more  strict.  Supreme  Gt,, 
1820,  Jackson  «.  Root,  18  Johm.,  60. 

636.  Crompetenoy.  A  devisee  is  compe- 
tent to  prove  the  loes  of  a  will,  in  a  cause  to 
which  he  is  a  party,  to  let  in  parol  proof 


of  its  contents.  Supreme  Gt.,  1825,  Dan  o. 
Brown,  4  Gov>.,  488 ;  and  see  Jackson  v.  Betta, 
6/(?.,  877. 

637.  The  wife  of  plaintiff  is  competent  to 
prove  the  loss  of  a  written  instrument  which 
was  in  her  custody,  as  a  basis  for  admitting 
secondary  evidence.  N.  Y.  Superior  Gt,  N.  P., 
1386,  Seeor  e.  Webb,  Anth.  K  P.,  884. 

63&  In  such  case  the  defendant  is  compe* 
tent  to  disprove  the  loes^  but  not  to  prove  that 
such  instrument  never  existed.    Ih. 

639.  A  party  testifying  for  himself  as  to  the 
loss  of  a  paper,  may  testify  to  a  general  search 
made  by  him  for  it.  Supreme  Gt.,  1847,  Ved- 
der  «.  Wilkins,  5  Den.,  64. 

640.  Evidence  that  a  written  instrument 
was  lost  by  a  person  in  whose  charge  it  was 
shortiy  before  the  trial,  is  sufficient  to  permit 
secondary  proof.  It  is  not  necessary  to  call 
the  party  himself^  to  show  that  he  has  not  re- 
oovered  the  document  N,  Y,  Gom.  Pt,  1851, 
Briggs  9.  Evans,  1 E.  D.  Smith,  192. 

641.  Adntatoiuk  The  admission  to  the 
surrogate,  upon  an  application  for  letters  of 
administration,  by  parties  claiming  in  opposi* 
tion  to  a  will,  that  the  will  could  not  be  found, 
does  not  exonerate  defendants  from  giving  af- 
irmative  proof  of  search  made  by  them,  on  a 
subsequent  trial,  in  which  the  will  is  drawn 
in  question.  Supreme  Gt.,  1825,  Dan  v.  Brown, 
4  Gow.,  488. 

642.  Such  admission  by  one  of  the  plain- 
tiffs ought  not  to  affect  the  interests  of  the 
other  plainti£&  who  claim  as  tenants  in  com- 
mon with  him.    lb, 

643.  C[(Brtifioat6  of  jtutice.  In  an  action 
on  a  note,  the  justice  before  whom  the  action 
was  tried,  certified  that  plaintiff  had  delivered 
the  note  to  him  when  the  issue  was  joined, 
but  that  on  search  he  could  not  find  it; 
and  he  admitted  parol  evidence  of  its  con- 
tents, as  of  a  lost  note.  Held,  erroneous.  It 
was  requisite  that  proof  on  oath  should  have 
been  given  of  the  loss  of  the  note,  before  sec- 
ondary evidence  could  be  let  iu.  Supreme  Gt,^ 
1818,  Gary  v.  Qampbell,  10  Johns.,  868. 

644.  SMp'a  papexa.  The  vessel  of  which 
the  deceased  had  been  master,  was  lost  at  sea 
with  all  her  papers.  The  evidence  of  hie 
ownership  of  the  vessel  was  the  deposition  of 
the  collector  of  Montigo  Bay,  taken  by  com- 
mission, who  stated  that  he  knew  the  veeseli 
that  she  was  the  sole  property  of  the  deceased, 
that  he  had  registered  her  by  virtne  of  a  bill 
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of  sale  from  W/s  executor  to  deceased,  when 
W.^B  certificate  of  registry  was  given  up  and 
cancelled.  HM^  that  the  bill  of  sale  must  be 
presumed  to  have  been  lost  with  the  vessel, 
fio  as  to  admit  the  secondary  evidence  pro- 
duced. Gt,  of  Appeals^  1858,  Eetchum  v, 
Miln,  Seld,  mte$.  No.  8,  66. 

645.  It  was  shown  that  a  ship^s  papers 
were  seized  and  delivered  to  the  court  that 
condemned  her;  and  the  registrar  of  the 
court  testified  that  he  had  returned  certified 
copies  of  the  papers  and  proceedings  in  that 
court,  but  the  copy  of  the  particular  paper 
was  not  among  them.  Eeld^  sufficient  evi- 
dence of  its  loss.  Supreme  Gt,^  1820,  Francis 
«.  Ocean  Ins.  Oo.,  6  Cou>.^  404 ;  affirmed,  Ct. 
cfEmtru,  1828,  8.  0.,  2  F«*dl.,  64. 

64€b  Where  shipping-articles,  in  conse- 
quence of  the  ship's  capture,  are  in  an  admi- 
ralty court  abroad,  plaintiff,  after  notice  ,to 
defendant  to  produce  them,  may  give  parol 
proof  of  their  contents.  Supreme  Ct,^  If.  P., 
1808,  Patten  «.  Park,  Anth.  If,  P.,  46. 

647.  Search — ^in  county  derk'a  office. 
Testimony  of  a  witness,  that  he^  delivered  a 
deed  to  the  clerk  of  the  county,  to  be  record- 
ed, and  that  search  had  been  made  in  the 
clerk's  office,  and  it  cannot  be  found,  is  not 
sufficient  evidence  of  the  loss  of  the  deed  to 
entitle  the  party  to  read  a  copy  in  evidence, 
unless  it  be  shown  that  the  deed  was  never 
redelivered  by  the  clerk.  Supreme  Ct.,  1808, 
Jackson  «.  Todd,  8  Johm.^  800. 

64a  The  Justice  testified  that  he  returned 
a  document  to  the  clerk's  office,  and  the  clerk 
testified  that  he  took  a  bundle  from  the  pigeon- 
hole where  such  papers  were  usually  kept, 
which  he  supposed  to  contain  all  papers  on 
file  relating  to  the  cause,  but  the  document  in 
question  was  not  among  them.  Reld^  not 
sufficient  proof  of  diligent  search.  Supreme 
Ct,  1827,  Southwick  «.  Hayden,  7  Cow.,  884. 

649.  A  Justice  of  the  peace  to  whom  a  bond 
upon  appeal  had  been  delivered,  testified  that 
he  had  searched  for  it  among  all  his  papers, 
and  it  was  not  there,  and  plaintiff's  attorney 
testified  that  he  had  searched  in  the  county 
clerk's  office  in  the  places  where  such  bonds 
are  usually  kept,  and  could  not  find  it ; — Eeld, 
sufficient  evidence  of  the  loss  of  the  bond.  The 
county  clerk's  certificate  that  it  could  not  be 
found  was  not  necessary.  The  clerk's  certifi- 
cate is  admissible,  [2  Rev.  Stat.,  8  ed.,  689, 
1 18],  but  it  is  not  the  only  competent  evi- 


dence. [4  Wend.,  648.]  Supreme  Ct.,  1861, 
Teall  V.  Van  Wyck,  10  Barb.,  876.  See,  trf- 
fra,  667. 

650.  —>•  in  uBnal  place  of  depoeit.  Proof 
that  a  trunk  of  papers  belonging  to  L.,  in  the 
possession  of  his  widow  after  his  death,  was 
destroyed  by  fire  with  her  house, — Held,  suf- 
ficient evidence  of  loss  to  entitle  the  party 
to  give  parol  evidence  of  the  existence  and 
contents  of  a  paper  supposed  to  have  been  in 
the  trunk,  and  which  could  not  be  found  by 
search  in  any  other  probable  place.  Supreme 
Ct,  1818,  Jackson  «.  Neely,  10  Johns.,  874. 

651.  Fruitless  search  under  direction  of  ad- 
ministrator of  a  deceased  party  among  his  pa- 
pers,— jffeld,  sufficient  proof  of  loss.  Supreme 
Ct,  1814,  Jackson  v.  Woolsey,  11  Johns.,  446 ; 
1881,  Jackson  «.  Vail,  7  Wend.,  126. 

652.  Testimony  by  a  witness  that  some  years 
previous  he  had  received  a  letter  from  the 
plaintiff  that  he  had  searched  for  it  among 
his  papers,  and  wherever  he  thought  it  could 
be,  and  could  not  find  it, — Held,  sufficient 
proof  of  its  loss  to  let  in  secondary  evidence  of 
its  contents.  Supreme  Ct,  1861,  Meakim  v. 
Anderson,  11  Barb.,  216. 

653.  It  was  proved  by  the  secretary  having 
charge  of  the  papers  of  a  corporation,  that  by 
direction  of  the  president,  he  delivered  a  book 
of  minutes  to  an  attorney,  and  that,  after- 
wards, he  called  at  the  office  of  the  attorney, 
and  with  the  lalfter  searched  there  for  it,  with- 
out success.  The  president  testified  that  he 
had  also  called  at  the  attorney's  for  it,  and  did 
not  know  where  it  was ; — Held,  that  this  was 
reasonable  evidence  of  the  loss  of  the  book, 
and  was  proper  foundation  for  the  introduc- 
tion of  secondary  evidence  of  its  contents.  It 
was  not  indispensable  to  examine  the  attorney. 
Supreme  Ct,  1867,  Partridge  v.  Badger,  25 
Barb.,  146. 

654.  A  witness  testified  that  he  left  the 
papers  at  the  shop  of  P.,  and  that  he  went 
there  to  look  for  them,  and  saw  P.,  who  told 
him  to  look  in  his  desk  for  them,  and  when  he 
did  so,  and  could  not  find  them  there,  P.  told 
him  that  he  must  have  torn  or  burned  them 
up.  Held,  sufficient  proof  of  loss  to  authorize 
introduction  of  secondary  evidence.  Supreme 
Ct,  1866,  Bridges  «.  Hyatt,  2  Abbotts'  Fr.,  449. 

655.  —  for  wilL  Where  there  is  not  evi- 
dence of  the  destruction  of  a  will,  reasonable 
search  for  it  must  be  shown  in  those  places 
where  it  would  be  likely  to  be  found,  if  in  ex- 
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istonod, — fts  in  the  office  of  the  surrogate  of  the 
eonnty  where  the  testator  died,  or  in  offioe  of 
the  judge  of  probate,  or  of  the  executors,  if 
known.  Supreme  Ct.y  1816,  Jackson  o.  Has- 
brouck,  12  Johns,,  192;  S.  P.,  1819,  Jackson 
«.  Frier,  16  Id^  193 ;  1826,  Dan  «.  Brown,  4 
Cow.,  488 ;  1826,  Jackson  «.  Betts,  6  Id.,  877; 
S.  0.,  9  Id.,  208. 

656.  A  will  was  last  traced  to  the  hands  of 
the  testator,  who  resided  in  B.,  and  his  desk 
and  other  papers  were  there,  though  he  died 
away  irom  home.  Hsld^  that  to  entitle  de- 
fendants to  give  secondary  evidence  of  its 
contents,  they  were  bound  to  prove  a  search 
among  the  papers  of  deceased  at  B.,  his  usual 
place  of  residence.  And  they  could  not  avail 
themselves  of  a  search  made  by  other  persons 
not  at  theur  request.  SitprifiM  Ot.^  1826,  Dan 
«.  Brown,  4  Cow.,  488.  See,  also,  Jackson  v. 
Betts,  6  Id.,  877. 

657.  Search  for  a  will  in  a  surrogate's  office, 
by  a  third  person,  is  as  effectual  as  that  of  the 
surrogate,  provided  he  has  equal  opportunity. 
The  surrogate's  certificate  is  not  the  only  com- 
petent evidence  in  such  cases.  Suprtnu  Ct., 
1880,  Jackson  «.  Russell,  4  Wend.,  648.  See, 
infra,  669. 

658.  Proof  of  posteMdon  by  advene  pcur- 
ty.  On  the  refusal  of  one  party  to  produce  a 
letter  written  to  him  by  the  other,  the  derk 
of  the  latter  testified  that  he  copied  the  letter 
into  the  letter-book,  and  that  it  was  his  inva- 
riable practice  to  carry  the  original  letters  to 
the  poet-office  as  soon  as  he  had  copied  them 
into  that  book, — that  he  very  seldom  handed 
them  back, — and  that  the  copy  was  accurate. 
EM,  sufficient  evidence  of  the  transmission 
of  the  original  to  authorize  proof  of  contents. 
[4  Campb.,  198 ;  6  Johns.,  876.]  Supreme  Ct., 
1826,  Thallhimer  «.  Brinckerhof^  6  Oow.^  90. 

659.  In  an  action  against  the  joint-owners 
of  a  vessel  for  supplies  furnished,  proof  by  the 
plaintitiGs  that  the  supplies  were  delivered  on 
board  the  vessel,  that  they  rendered  a  bill  to 
B.,  one  of  the  joint-owners,  that  it  was  last 
seen  in  his  possession,  and  that  it  had  been 
inspected  by  the  other  defendants — ^is  suffi- 
cient|  after  proving  notice  to  B.,  to  produce 
the  bill,  to  authorize  parol  evidence  to  be  given 
of  its  contents.  Supreme  Ct.,  1866,  King  v, 
Lowry,  20  Barb.,  682. 

660.  A  notice  to  the  plaintiff  to  produce  a 
letter  written  by  defendant  to  plaintiffs  as- 
signor, is  not,  upon  the  plaintiff's  failure  to 


comply,  sufficient  to  warrant  the  admission  of 
a  copy  ef  it.  The  assignor  should  be  sub- 
posnaed  to  produce  it.  N.  Y.  Com,  PI,,  1866, 
Ohaffee  «.  Goz,  1  Eilt.,  7a 

661.  A.Am\um^fm  Jq  an  actiou  of  assump- 
sit against  several  defendants  who  severed  in 
their  defences,  notice  was  given  to  one  of  them 
to  produce  certain  books.  The  other  defend- 
ants admitted  that  the  books  were  in  his  pos- 
session. Held,  that  this  admission  could  not 
prejudice  the  rights  of  the  former,  and  parol 
evidence  could  not  be  given  as  against  him, 
until  the  fact  was  proved  that  the  books  were 
under  his  charge.  N,  T,  Superior  Ct.,  1829, 
Birkbeck  «.  Tucker,  2  HaOy  121 ;  S.  P.,  Su- 
preme  Ct.,  1826,  Dan  v.  Brown,  4  Cote.,  488. 

C.  The  Notice  to  Produce  Papers. 

662.  When  iiiineoe«iez7«  Where  the 
pleadings  themselves  or  the  form  of  the  ao* 
tion,  apprises  the  party  to  produce  the  instru- 
ment, if  required  to  contradict  the  evidence 
adduced  by  his  opponent,  no  other  noUoe  to 
produce  it  is  necessary.  Supreme  Ct,  1816, 
People  V.  Holbrook,  18  Johne.,  90 ;  1820,  Har- 
din V.  Eretsinger,  17  Id.,  298 ;  1822,  People  «. 
Smith,  20  Id.,  68;  1880,  Story  «.  Patten,  8 
Wend.,  486 ;  Wilson  «.  Gale,  4  Id.,  628 ;  1886, 
Hammond  «.  Hopping,  18  Id.,  606;  jV.  F. 
Superior  Ct.,  1848,  Edwai*ds  o.  Bonneau,  1 
Sandf.,  610. 

663.  Bank-notes.  Thus,  on  the  trial  of  an 
indictment  for  stealing  a  bank-note,  bill,  d^, 
under  the  statute  {Seee.  24,  ch.  88),  parol  evi- 
dence of  the  contents  of  the  bills  or  notes 
stolen,  is  admissible,  without  accounting  for 
their  non-production.  The  indictment  sup- 
poses the  instrument  to  be  in  the  hands  of  the 
accused,  and  apprises  him  to  produce  it  if 
necessary.  [1  QsnSph.  N.  P.,  148 ;  8  B.  4^  P., 
148.]  Supreme  Ct.,  1816,  People  «.  Holbrook, 
18  Johns.,  190. 

664.  Blank  snmmons.    So  an  indictment 
against  a  justice  for  issuing  a  summons  in 
blank,  gives  defendant  sufficient  notice  to  pro 
duce  the  snmmons.    Supreme  Ct.,  1822,  Peo* 
pie  «.  Smith,  20  Id.,  68. 

665.  Plea  of  deUveiy.  So  if  defendant 
pleads  that  he  has  delivered  notes,  &c»,  in  per- 
formance of  the  contract  in  suit,  it  is  unneces- 
sary he  should  give  notice  to  produce  them. 
Supreme  Ct.,  1820,  Hasdin  «.  Kretsinger,  17 
Johns.,  298. 

666.  Ezeoution.    In  an  action  agsinat  a 
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-eonstable  for  neglect  to  retarn  an  ezctoutSon, 
notice  to  the  defendant'  to  prodnce  it  is  not 
necessary.  Supreme  Ut^  1880,  Btory  «.  Patten, 
8  Wend,,  486 ;  8.  P.,  Wilson  «.  Gale,  4  Wend., 
628. 

667.  If  otioe  witb  plea.  So  where  defend- 
ant accompanies  his  plea  with  notice  of  special 
matter,  setting  out  an  instrument  on  which  he 
relies,  it  is  unnecessary  for  him  to  give  notice  to 
produce  it.  Supreme  Ot,,  1886,  Hammond  «. 
Hopping,  18  Wtnd,,  50B;  K  T,  Superior  Ct., 
1848,  Edwards  o.  Bonneau,  1  San^,,  610. 

66a  Matilatad  paper.  When,  in  an  effort 
to  regain  possession  of  a  written  contract  by 
▼iolence,  a  party  charged  thereby  tears  off  a 
part  of  it,  he  is  preeumed  to  have  destroyed 
it ;  and,  in  an  action  upon  the  contract,  parol 
evidence  may  be  given  against  him  as  to  the 
contents  o(  itie  part  torn  off,  without  having 
given  him  any  notice  to  produce  it  Ni  F.  Sur 
perior  CL,  1852,  Soott «.  Pentz,  5  San4f,,  57S. 

669.  Notioes.  Where  a  party  in  serving  a 
notice  to  produce  a  paper,  did  not  keep  a  copy 
of  his  notice, — Eeld,  that  he  might  prove  its 
contents  by  parol.  Supreme  Ot,  1806,  Tower 
V,  Wilson,  8  Oai.,  174. 

670.  In  an  action  to  recover  defendant's 
proportion  of  the  expense  of  erecting  a  di- 
vision fence,  put  up  by  plaintiff  after  notice  to 
defendant  to  repair,  parol  proof  of  a  notice  in 
writing  to  repair,  is  good,  without  giving  no- 
tice to  produce  the  notice.  Supreme  Ot.y  1812, 
Willoughby  v.  Oarleton,  9  Johns.,  186. 

671.  A  notice  to  an  indorser,  of  non-pay- 
ment of  a  note,  may  be  proved  without  pre- 
vious notice  to  produce  the  same  at  the  trial. 
[8  Oai.,  174.]  Supreme  Ot.,  1816,  Johnson  «. 
Haight,  18  Johns.,  470;  1844,  8cott  v.  Betts, 
EiU  A  D,  Supp.,  868.  K  F.  Superior  Ot., 
1856,  Pbton  V.  Lent,  4  Duer,  281. 

672.  If  a  notice  be  required  by.  statute  as 
preliminary  to  a  penalty,  it  must  be  strictiy 
proved ;  but,  if  it  merely  relate  to  some  col- 
lateral fact,  and  is  not  the  foundation  of  the 
action,  its  contents  may  be  proven  by  parol. 
Supreme  Ot.,  1884,  McFadden  e.  Kingsbury, 
11  Wend.,  667. 

673.  Nottoe  need  not  be  repeated.  That 
notice  to  produce  a  paper,  ^^on  the  trial  of  the 
cause,''  is  sufficient,  without  giving  a  new  no- 
tice for  every  succeeding  circuit  Supreme 
Ct.,  K.  P.,  1808,  Gilmore  «.  Wale,  Anth.  if.  P. 
87. 

674.  Where  notice  is  given  to  produce  a 


paper  upon  the  trial,  and  the  cause  is  not 
tried  until  the  next  circuit,  the  effect  of  the 
notice  is  not  spent ;  but  plaintiff  is  bound  to 
produce  the  paper  whenever  he  notices  the 
cause  for  trial.  Supreme  Ot.,  1810,  Jackson  «. 
Shearman,  6  Johns.,  19. 

675.  If,  after  notice,  the  party  has  parted 
with  the  paper,  he  ought  to  apprise  the  oppo- 
site side  of  it,  that  he  may  know  where  to 
look  for  it.  And  if  it  does  not  appear  by 
what  means  it  went  out  of  his  possession,  it 
will  be  considered  as  stiU  continuing  under  his 
control.    lb. 

676.  Tb  wfaom  giTen.  Notice  to  the  at- 
tomey  of  the  party  on  record,  although  such 
party  is  only  the  nominal  party,  is  sufficient ; 
and  notice  need  not  be  served  on  the  real 
party  in  interest,  for  whose  benefit  suit  is 
prosecuted.  Suprwne  Ot,  1881,  Brown  «. 
Litchfield,  7  Wend.,  454. 

677.  Wben  may  Ise  given.  One  party 
has  not  a  ri^t  to  call  on  the  other,  at  the 
circuit,  to  produce  documents,  the  production 
of  which  will  require  him  to  travel  a  distance 
to  procure  them,  and  when  the  cause  may  be 
called  during  his  absence.  Supreme  Ct.,  18S7, 
Gorham  v.  Gale,  7  Oow.,  78i^. 

678.  If  the  paper  is  a  neceesaty  part  of 
plaintiff^  proof,  he  is  guilty  of  laches  in  not 
having  given  the  notice  to  produce  before  the 
circuit.    P>. 

679.  Notice  moat  be  ghren  in  reaaanable 
time.  What  is  reasonable  notice  must  depend 
upon  ciroomstances.  Where  the  paper  is  in 
court,  or  near  by,  a  notice  after  the  trial  has 
commenced  may  be  sufficient.  Supreme  OL^ 
1829,  Utica  Ins.  Oo.  v.  Oadwell,  8  Wend.,  296 ; 
1881,  Mcpherson  «.  Rathbone,  7  Id,,  216; 
1885,  Hammond  o.  Hopping,  18  Id.,  606.  See 
Jackson  «.  Marsh,  1  OaL,  162. 

680.  Where  a  paper  is  in  court  in  the  pets- 
session  of  either  party,  if  such  party  refuse  to 
produce  it  when  called  for,  the  opposite  attor- 
ney may  give  notice,  at  the  trial,  to  prodaoe 
it ;  and  if  such^arty  still  refoses,  he  may  then 
give  parol  evidence  of  its  contents.  Supreme 
Ct.,  K  P.,  1808,  Anonymous,  Anth.  K.  P.,  278. 

681.  Speoifioatlon  of  inatrament.  In  an 
action  against  a  sheriff  to  recover  money  col- 
lected on  execution,  a  notice  to  defendant's 
attorney  to  produce  a  certam  letter  concern- 
ing the  execution,  which  was  produced  on 
the  former  trial,  ^^and  also  all  other  papers  in 
your  custody  or  power  relating  to  the  matter 
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in  oontroverty  lu  thb  oaose/'  wm  Seldy  suffl- 
dently  specific  to  apprise  him  that  the  execu- 
tion was  one  of  the  papem  which  he  was  called 
npon  to  prodnoe.  Supr&me  Ot.^  1888,  Walden 
«.  Dayiflon,  11  Wend.,  65. 

682L  XlffBOt  of  ootioe.  That  a  party  giving 
notice  to  prodnce  a  paper,  thereby  makes  it 
evidence,  and  has  no  right  to  inspect  it  and 
then  introdnce  it  or  not  at  his  election.  Sti' 
preme  Ot.,  1808,  Lawrence  v.  Yan  Home,  1 
Gai,,  876.* 

€83b  The  notice  to  prodnce  and  calling  for 
its  inspection  is  analogous  to  a  bill  for  discov- 
ery, where  the  answer  is  not  evidence  bnt  for 
the  adverse  party.  The  fact  that  the  party 
calling  for  tlM  paper  pernses  it,  does-  not  an- 
thoriM  the  other  to  read  it  in  evidence.  8v^ 
pntne  Ot.^  1806,  Kenny  e.  Olarkson,  1  Johns., 
886 ;  and  see  Rnmsey,  «.  Lovell,  Anth.  If. 
P.,  26. 

6M.  By  prrtflwotng  a  paper  on  trial,  the 
party  waives  all  objection  to  the  sufficiency 
of  the  notice  to  prodnce  it.  If  he  desires  to 
retain  his  objection,  he  must  decline  to  pro- 
duce the  paper  and  except  to  the  admission  of 
secondary  evidence.  Jf.  T.  Superior  Gt.,  1847, 
Willard  e.  Germer,  1  8an4f^  60. 

D.  What  Secondary  Evidence  is  Sufficient 

eBCWUlft  Where  the  ori^^nal  will  is  lost, 
a  record  of  the  probate  in  the  Oonrt  of  Pro- 
bates may  be  given  in  evidence.  SmptmM 
Ot.y  1805,  Jackson  «.  Laoett,  2  Oai.,  868. 

€86  BettiflBMntof  panper.  If  the  books 
of  an  almshoDse  have  been  destroyed,  the 
quarterly  retoms  of  the  snpeiintendent  are 
the  next  best  evidence  to  prove  an  acknowl- 
edgment of  a  settlement,  and  should  be  pro- 
dnoed.  Supremo  Ot.^  1824^  Overseers  of  Nis- 
kaynna  e.  Overseers  of  Albany,  2  0<no.,  687. 

687.  Witness's  raooUaotloiL  Ka  deed  is 
not  produced^  on  notice,  the  evidence  of  a 
witness  to  its  contents,  who  bad  had  it  in  his 
possession  for  many  yeacs  and  had  perused  it 
often,  is  not  to  be  n^Jected  because  he  cannot 
recollect  the  courses  of  the  description ;  for 
the  non-production  of  the  deed  by  the  oppo- 
site party,  it  being  in  court,  is  strong  pre- 
sumptive evidence  that  it  does  contain  the 
premises.  Supremo  (7t,  1820,  Jackson  s.  Mo- 
Yey,18/tfAM.,  880. 


*  ^'The  o$oo  of  Jjiwrence  «.  Van  Home  setaes 
Eemiy  «.  Clwkson,  1  Jokns.,  886,  394. 


To  prove  the  contents  of  a  lost  or  de- 
stroyed paper  by  a  copy,  the  copyist  himself 
should  be  produced.  Testimony  by  another 
witness  that  the  copy  is  *''■  substantially*'  the 
same  as  the  original,  is  not  enough.  Supremo 
Ot.y  1884,  Brewster  e.  Oountryman,  12  Wend.^ 
446. 

688.  Though:  a  copy  of  a  part  of  au  original 
paper,  which  is  lost,  is  inadmissible,  yet  where 
the  witness  who  made  the  copy  of  a  part  had 
read  the  whole  document,  and  speaks  fully  ot 
its  entire  contents,  his  testimony  of  the  parts 
copied  by  him  is  competent  secondary  evi- 
dence of  the  paper.  Supremo  Ot.,  1847,  Sizer 
e.  Bart,  4  Den.,  426. 

69a  A  witness  cannot  prove  the  contenss 
of  a  lost  letter  written  by  him,  and  containing 
an  admission  on  behalf  of  the  defendant,  ex- 
cept from  positive  recollection.  Suprem/o  Ot^ 
1887,  Olute  V.  SmaU,  17  Wend.,  287.  OompaiB 
Jackson  e.  Woolsey,  11  Jokne.,  446. 

693.  The  paper  was  a  power  of  attorney ; 
and  the  attorney  testified  that  he  had  executed 
a  deed,  which  was  produced,  and  that  he  was 
authorized  to  do  so  by  the  power ; — Sold,  suf- 
ficient evidence  of  the  power  sad  of  his  au- 
thority under  it.  Supremo  Ot.^  1818,  Jacksoa 
e.  Neely,  10  Johne.,  874. 

69a  Deads.  The  rule  which  permits  sec- 
ondary evidence  of  the  contents  of  a  lost 
deed  to  be  given,  requires  clear  proof  of  the 
eontonti  of  the  deed,  and  such  as  leaves  no 
reasonable  doubt  Proof  of  the  negotiations 
which  led  to  the  giving  of  the  deed,  or  of 
what  was  agreed  to  be  conveyed,  is  inadmis- 
sible. [1  Pet.,  591 ;  0  Wheat.,  581 ;  8  Oomst., 
424;  2  Root,  190;  2  Mas.,  468;  Oow.  &  H. 
Notes,  1284;  8  Oush.,  456.]  Swpromo  Ot., 
1854,  MdBumey  e.  Outler,  18  Barb.,  208. 
Oompare  Metcalfe.  Yan  Benthuysen,  8  If.  T, 
(8  OomoU),iSA',  Grant «. Gfant,  1  Stm^. Oh., 
285. 

693.  In  cases  of  the  alleged  loss  of  a  deed, 
the  law  requires  the  greatsst  exactitude  of 
proof.  It  requires  incontrovertible  evidence 
of  the  existence  of  the  instrument ;  of  its  exe 
cution  and  delivery  by  the  subscribing  wit 
ness;  and,  if  there  is  no  subsoribjng  witness, 
the  most  satisfiictory  proof  of  the  genuineness 
of  the  grantor's  signators.  Supremo  Ot.,\9l^ 
Moore  e.  Livingston,  28  Barb.,  548. 

694.  Where  a  witness  who  testifies  con- 
cerning a  loet  deed,  proves  that  there  were 
subscribing  witnesses,  but  could  not  tell  wIm 
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tliej  were,  the  partjr  proring  the  deed  cannot 
be  reqnired  to  produce  the  witneeaes.  S^ 
frmne  Ct^  1881,  Jackson  t.  Vail,  7  Wend^  125. 

V.  Opikions  of  WmrEBSBB. 

69di  Oenend  mie.  In  general,  witnesses 
most  %WA/aeU;  not  their  opinions,  or  infer- 
ences, or  conclnsions,  drawn  from  facts.  CL 
of  Afp9dUy  1840,  Morebonse  e.  Mathews,  3 
N,  T  (2  ComMt:^  614;  1868,  Dewitte.  Barley, 
9  N,  7.  (5  8eld.\  871 ;  8.  0.  again,  1858,  17 
N.  r.  (8  amitk),  840.  CfL  of  Bnron,  1881, 
Majnard  v.  Beardsley,  7  Wend^  560;  1840, 
Mayor  of  N.  T.  «.  Pentz,  24  /<{.,  668.  i^ 
^mne  Ct^  1880,  Gibson  e.  Williams,  4  Id^ 
820 ;  1881,  Jefferson  Ins.  Co.  e.  Ootheal,  7  /i., 
72 ;  1887,  Norman  v.  Wells,  17  /i.,  186, 161 ; 
1840,  Lincoln  «.  Saratoga  4^  Schenectady  R. 
R.  Co.,  28  /<2.,  425;  1847,  Lamonre  «.  Caryl, 
4  i>m.,  870. 

69e.  Belief  exofaded  That  the  belief  of 
a  witness,  however  confident,  is  not  evidence, 
withont  recollection.  Supreme  Ot.^  8p.  7., 
1847,  Bntler  e.  Benson,  1  Bwfi^  526,  587. 

687.  A  witness,  testifying  to  admissions 
made  by  a  party  in  conversation  with  him, 
cannot  state  his  belief  as  to  the  time  to  which 
snch  admissions  referred,  when  he  acknowl- 
edges that  there  was  nothing  in  the  conversa- 
tion from  which  he  draws  the  oonciosion. 
aupreme  Ct,,  1828,  Cutler  v.  Carpenter,  1 
Cow.^  81. 

690.  In  an  action  on  a  josdce's  judgment, 
where  the  docket  does  not  show  that  a  sum- 
mons has  been  issued,  or  a  return  of  service 
made,  the  testimony  of  the  Justice,  that  while 
he  has  no  recollection  of  the  £M»t,  yet  from 
the  entries  on  his  docket  he  is  eof^/ldefU  that 
a  summons  was  issued,  and  has  no  doubt  that 
it  was  returned  personally  served,  as  other- 
wise he  would  not  have  entered  Judgment, — 
is  inadmissible.  Supreme  Ot.,  1888,  Brown  e. 
Cady,  19  Wend.,  477. 

699.  Tbe  mere  nnderatandiiig  of  one  of 
the  parties  to  a  contract  as  to  its  effect,  not 
communicated  or  assented  to  by  the  other, 
cannot  be  given  in  evidence  to  explain  or 
modify  such  contract.  Supreme  Ot,  1828, 
Murray  e.  Bethune,  1  Wend.,  191. 

700.  The  statements  of  a  witness,  that  he 
would  not  have  done  a  certain  act  if  he  had 
not  undentood  from  the  defendant  that  he 
would  pay  all  damage,  and  that  he  performed 
the  act  with  that  understanding  from  the  de- 


I  fcndant,  are  inadmissible  as  evidence  to  charge 
'  the  defendant.  The  defendant's  acts  or  words 
I  should  alone  be  stated,  and  not  the  int^pre- 
,  tation  put  npon  them  by  the  witneas.  Su- 
preme Ct^  1854,  Rich  r.  Jakway,  18  Barb., 
•  357. 

701.  In  an  action  for  libel,  the  testimony 
of  a  person  who  read  the  libel  as  to  the  man- 
ner in  which  ke  undentood  it,  is  inadmissible. 
Supreme  Ct^  1809,  Van  Yechten  «.  Hopkins, 
5  Johm,,  211,  225;  S.  P.,  CL  ofError*^  1881, 
Maynard  e.  Beardsley,  7  Wend^  560;  affirm- 
ing &  C,  4  Id^  886. 

702.  In  an  action  for  slander,  the  testimony 
of  the  perpons  to  whom  the  words  were  ^Kiken 
that  they  undentood  the  defendant  to  refer  to 
the  plaintiff  (the  language  being  ambignoos), 
is  inadmissible.  [5  Johns.,  211 ;  1  Wend^  1 96 ; 
disapproving  2  Stark,  on  £v.,  861.]  Supreme 
CU,  1880,  Gibson  e.  Williams,  4  Wend^  820. 

703.  Inaaiaiice.  In  an  action  upon  a  pol- 
icy of  insurance,  witnesses  not  acquainted  with 
the  business  of  erecting  buildings  similar  to 
that  insured,  although  they  are  engaged  in 
the  business  of  insurance,  cannot  be  allowed 
to  state  Uieir  opinions  that  the  manner  in 
which  the  premises  were  erected  increased 
the  risk.  Insurance  officers  are  not  more 
competent  to  Judge  on  that  question  than  the 
jury.  Supreme  Ot^  1881,  Jefferson  Ina.  Co. 
e.  Ootheal,  7  Wend^  72;  but  oompare  Hobby 
e.  Dana,  17  Barb^  111. 

704.  Nor  can  an  underwriter  be  permitted 
to  testify  that  if  he  had  known  certain  fiMSts, 
he  would  not  have  assumed  a  particular  risk. 
[1  Holt  N.  P.,  288;  disapproving  2  Stark.  N. 
P.,  288.]  Supreme  Ct,  1881,  Jefferson  Ins. 
Co.  0.  Cotheal,  7  Wend.,  72. 

705.  The  opinions  of  witnesses  present  at  a 
conflagration,  but  not  having  any  experience 
or  peculiar  knowledge  as  to  such  matters, 
that  certain  buildiDgs  would  have  been  de- 
stroyed by  the  fire  if  they  had  not  been  blown 
up,  are  inadmissible.  CU  qf  Srrore,  1840, 
Mayor,  dec,  of  N.  Y.  «.  Pents,  24  Wend.,  668. 

706.  Cause  of  death.  In  a  prosecution  for 
murder,  the  opinion  of  an  architect  that  the 
defendant  could  not  have  given  the  fatal  blow 
while  he  and  the  deceased  stood  in  the  rela- 
tive positions,  upon  the  steps  of  a  building, 
described  by  the  witnesses^  is  inadmissible. 
No  particular  science  is  required  to  decido 
such  a  question.  [9  Bing.,  888.]  Supreme 
Ct.,  1888,  People  V.  Rector,  19  Wend,,  569; 
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8.  P^  as  to  a  physidan,  Goodwin^s  Oase,  5 
aU^  m  Bee,,  11,  26. 

707.  Hie  opinion  of  a  physician  is  not  ad- 
missible npon  a  qoestion  respecting  which 
xmprofessional  *nien  can  as  well  draw  conoln- 
rions.  Thus,  where  a  corpse  was  found  par-^ 
tially  bnmed,  and  certain  portions  of  the 
body,  coTered  with  loose  clothing,  were  not 
bnmed,  the  infbrenoe  of  a  medical  man  that 
the  person  mnst  have  been  dead  before  the 
fire  broke  ont,  as  otherwise  the  covering  wonld 
have  been  disturbed,  was  Meld,  inadmissible. 
Supreme  Ct,,  1845,  People  e.  Bodine,  1  Den., 
281,  811. 

TOOL  Rape.  In  a  prosecution  for  rape,  a 
witness,  though  a  physician,  cannot  be  asked 
whether,  from  his  knowledge  of  the  strength 
and  health  of  the  prosecutrix,  the  defendant 
oould  have  committed  the  offence  without  re- 
torting to  violence  beyond  the  mere  exercise 
of  his  physical  powers.  Nor  can  such  a  wit- 
ness be  asked  whether,  in  his  opinion,  the 
crime  of  rape  could  be  committed  upon  a 
WooMUi.of  ordinary  strength,  who  has  borne 
diildren,  without  resort  to  extraordinary 
means.  Such  questions  do  not  involve  pro- 
fessional skill ;  the  jury  can  Judge,  as  well  as 
the  witness,  after  they  are  in  possession  of  the 
ikoU.  Supreme  Gt.,  1864,  Wbodin  e.  People, 
1  Park.  Or.,  464. 

709.  Heoeaaartes.  The  opinion  of  a  wit- 
ness, that  certain  articles  were  necessary  for 
the  use  of  the  defendant,  and,  therefore,  ex- 
smpt  from  execution,  is  not  admissible.  On 
proof  of  the  facta,  the  jury  are  as  competent 
of  deciding  as  to  the  necessity  as  a  witness. 
Buprmne  Ot.,  1849,  Whitmarsh  e.  Angle,  8 
(Me  IL,  68;  8.  0.,  8  Am.  Law  R.,  K  8., 
505. 

TUX  In  an  action  upon  a  promise  to  pay  for 
whatever  might  be  needed  for  the  support  of 
a  young  man,  the  opinion  of  a  witness  that 
oertain  allowances  made  to  the  party  were 
proper  for  one  so  situated,  is  inadmissible. 
[6  Watts  &  8.,  80.]  €ft.  of  Appeals,  1862, 
Merritt  e.  Seaman,  6  N.  71  (2  Seld.),  168. 

711.  Handwiitiiic.  A  witness,  though 
skilled  in  handwriting,  cannot  be  allowed  to 
teetify  his  opinion  that  two  or  more  manu- 
scripts, purporting  to  be  written  at  different 
times,  were,  in  reality,  written  at  the  same 
time— «ucli  opinion  being  founded  only  upon 
hia  examination  of  the  writings.  [4  T.  R., 
487;  Peake's  Ev.,  app.,  176;  6  B.  &  Aid., 
Vol.  ]].— 42 


880.]    Supreme  Ot.,  1884,  Phoenix  Fire  Ins. 
Oo,  «.  Philip,  18  Wend.,  81. 

712.  AaHioraliipi  In  an  action  for  services 
in  preparing  reports  for  a  newspaper,  the  au- 
thorship being  in  question,  it  is  not  competent 
to  ask  the  opinion  of  a  witness  (founded  mere- 
ly on  his  having  read  the  articles,  and  profess- 
ing a  knowledge  of  the  plaintiff's  style  of 
writing)  as  to  whether  the  reports  were  writ- 
ten by  plaintiff.  Gt.  of  Appeals,  1847,  Lee  c. 
Bennett,  How.  App.  Cos.,  187,  202. 

713.  EzoavatLon.  In  an  action  against  de- 
fendant for  making  an  excavation  on  his  own 
land  so  negligently  as  to  cause  damage  to  the 
adjoining  lot  of  plaintiff^  a  witness  cannot  be 
allowed  to  give  an  opinion  whether  the  de- 
fendant used  ordinary  care  in  digging;  or 
whether  the  damage  complained  of  would 
have  occurred  if  a  specified  part  of  the  work 
had  been  properly  done.  Thus  an  inquiry — 
*' Would  the  water  have  run  into  plaintiff^s 
cellar,  if  the  alley  had  been  properly  filled?^' — 
is  improper.  The  proper  mode  of  proof  in 
such  a  cas€  is,  to  show  first  what  ought  to  be 
done  in  snob  an  excavation,  and  then  what 
was  actuall}'  done  or  omitted,  and  to  let  the 
jury  judge  whether  proper  care  was  taken,  dec. 
N,  Y.  Com.  PL,  1847,  Rogen  e.  Rhodeback,  5 
^.  Y.  Leg.  Ohs.,  884. 

714.  Embankment  A  witness,  not  being 
an  expert,  cannot  state  his  opinion  as  to  the 
mode  in  which  an  embankment  could  be 
erected  so  as  not  to  injure  contiguous  build- 
ings. OL  of  Appeals,  1847,  Brown  e.  Mohawk 
^  Hudson  R.  R.  Co.,  Eow.  App.  das.,  62, 128. 

715.  Braksrage.  In  an  action  for  broker- 
age, the  testimony  of  brokers,  that  in  certain 
hypothetical  cases  they  wonld  be  entitled  to 
^mmission,  is  inadmissible.  Whether  upon  a 
given  state  of  facts,  a  party  is  entitied  to  com- 
mission, is  a  question  of  law.  If.  Y.  Com.  PI., 
1852,  Main  e.  Eagle,  1  E.  D.  Smith,  619. 

716.  Carxylng  money.  The  opinions  of 
witnesses,  unacquainted  with  the  facts  of  the 
particular  case,  upon  the  propriety  or  safety 
of  carrying  money  in  a  trunk,  are  inadmissible. 
K  Y.  Superior  Ot,  1864,  Taylor  v.  Monnot,  4 
Duer,  116;  8.  0.,  1  Abbotts'  Pr.,  825. 

717.  Waata  In  an  action  for  waste,  the 
opinion  of  a  witness  upon  the  question  whether 
the  cutting  of  certain  timber  was  a  benefit  or 
injury  to  the  estate,  is  inadmissible.  Ot.  ^ 
Appeals,  1864,  McGregor  e.  Brown,  10  If.  Y. 
(6  Seld.),  114. 
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718.  Bffatten  of  laot.  On  an  issae  as  to 
whether  the  defendant,  or  he  and  others,  em- 
ployed the  plainti^  it  is  oompetent»  on  direct 
examination,  to  ask  a  witness,  **0n  the  part 
and  behalf,  and  for'  whom  were  the  services 
rendered  ?"  The  question  calls  for  a  fact^  and 
not  for  a  ooncksion  or  opinion.  Gt.  itf  Ap- 
peals, 1860,  Sweet  o.  Tattle,  14  M  Y.  i^Kem.), 
466. 

719.  Whether  a  person  was  ^^  drank"  or 
*'*•  nnder  the  inflaenoe  of  liqnor,"  is  a  question 
of  fact,  concerning  which  a  Witness  who  saw 
the  person  may  testify  in  direct  terms,  whether 
he  is  able  to  state  all  the  constitaent  facts 
which  amount  to  drunkenness  or  not  And 
such  witness  may  be  asked  whether  or  not, 
^Mn  his  Judgment,"  a  person  was  drunk.  It 
does  not  require  science  to  answer  the  ques- 
tion, but  observation  merely.  Ot,  qfAppeaU, 
1866,  People  o.  Eastwood,  14^.  F.  (4  EerrL)y 
662 ;  affirming  S.  0.,  8  Fart,  Or,,  26. 

720.  That  a  witness  may  be  asked  to  ^^  state 
the  terms"  of  an  oral  agreement.  It  is  not 
necessary  to  ask  him  to  state  what  was  said. 
Supreme  Ot,  1866,  Frost  n,  Benedict,  21  Barh,^ 
247;  and  see  Snell  «.  Mosea^  1  Johm.,  96; 
Parsons  v.  Disbrow,  1 E.  D,  Smith,  647;  Sim- 
mons V.  Fay,  Id^  107;    Obafiee  «.  Ooz,  1 

721.  Thus,  in  an  action  for  nse  and  occapa- 
tion,  the  testimony  of  a  witness,  that  he  leased 
the  property  to  the  defendant  at  a  certain  rent, 
reserving  the  right  to  sell  it  at  any  time,  and 
that  the  defendant  accepted  it  on  such  temos, 
— is  proper.  Supreme  CL,  1866,  Frost  «l  Ben- 
edict, 21  Barh.^  247. 

722.  FtomlM  to  many.  In  an  action  for 
breach  of  promise  of  marriage,  witnessea,  who 
have  had  oppOTtunities  of  observation,  may 
testify  whether  or  not,  in  their  opinion,  one* 
of  the  parties  was  sincerely  attached  to  the 
other.  The  evidence  of  such  attachment  is 
usually  composed  of  ndnutifls,  which  cannot  be 
detailed  to  a  jury.  Supreme  Ot,,  1826,  McKee 
«.  Nelson,  4  Ooto^  866. 

723.  Constmotlon  of  bnildlngi.  In  an  ac- 
tion on  a  policy  of  insurance  on  ^^  brick  boild- 
ings,*'  it  appeared  that  the  buildings  in  ques- 
tion were,  in  part,  built  of  J<Nsts,  filled  in  with 
brick.  Held,  not  improper  to  allow  plaintiff 
to  ask  a  builder,  acquainted  with  the  houses, 
whether  ^*he  would  consider  them  ^  brick 
boildincp.' "  Ot.  of  Appeale,  1862,  Mead  «. 
Northwestern  Ins.  Co.,  7  i^.  K  (8  Seld,),  680. 


724u  A  witness  who  has  examined  the 
buildings  in  question  may,  though  he  be  nei- 
ther a  mason  nor  an  expert,  testify  that  in  bis 
opinion  one  of  two  buildings  was  built  more 
compactly  than  the  other;  or  that  a  wall  was 
not  worth  covering;  that  the  materials  were 
worth  more  than  the  wall.  Ot,  qfAppeala, 
1868,  Pullman  e.  Ck>ming,  ^Nl  Y.  (6  SeULX  93. 

725.  A  witness  who  has  a  knowledge  of 
facts  peculiar  to  his  science,  art,  or  professioa, 
and  not  common  to  the  world,  may  state  his 
inference  from  such  facts.  Thus,  a  mason  may 
testify  as  to  the  time  within  whioh  the  walls 
of  a  house  would  probably  become  dry,  ^Sb-  ^ 
preme  Ot.,  1848,  Smith  o.  Gugerty,  4  Bofrh,, 
614. 

726.  Stowage.  A  seafaring  man,  aooos* 
tomed  to  the  stowing  and  carrying  of  a  certain 
kind  of  merchandise  on  hoard  vessels,  majr 
state  his  opinion,  founded  upon  the  facts  of  a 
particular  case,  as  to  whether  such  merohao- 
dise  was  properly  stowed  in  the  case  in  qaes* 
tion.  Ot,  qf  Appeals,  1860,  Price  «.  Powell,  3 
N,  Y.  (8  Oomet,),  822. 

727.  Dlaeaoed  meat  On  the  trial  of  an  in- 
dictment for  selling  diseased  meat,  it  is  proper 
to  allow  physicians  to  give  their  opinions  as 
to  the  nature  of  the  disease  of  which  the  ani- 
mal died,  founded  on  the  descriptions  which 
other  witnesses  had  given  of  Its  ulcerated 
condition ;  and  also  as  to  the  conseqaent  ui- 
wholesomeness  of  the  meat.  Suprems  Ot,, 
1868,  Goodrich  v.  People,  8  Pari.  Or,,  622. 

728.  Qnalifioation  of  witaoM.  A  witness 
who  testifies  that  he  is  a  brick  and  tile  niaker, 
and  has  made  tiles  two  seasons,  pad  briok 
nineteen  years,  is  qualified  to  give  an  opinion 
on  the  proper  mode  of  burning  tiles.  Supreme 
Ot.,  1866,  Wiggins  v.  Wallace,  19  Barb,,  SSa 

729.  The  opinion  of  a  witness  formerly  prac- 
tising a  particular  art  or  trade,  is  not  rendered 
incompetent  upon  a  question  relating  to  such 
art  or  trade,  by  the  fact  that  he  has  abandon- 
ed its  practice  and  engaged  in  other  business. 
Ot,  of  Appeals,  1864,  Bearss  v.  Oopley,  10  HT. 
r.  (6  Seld,),  98. 

730.  Damages.  The  opinion  of  a  witoe^A 
as  to  the  amount  of  damages  sustained  by  a 
party,  is  not  admissible.  Supreme  Ot.^  1848, 
GUes  «.  O'Toole,  4  Barh.,  261;  1847,  Fish  r. 
Dodge,  4  Den,,  811 ;  1842,  Danham  v.  Sim- 
mons, 8  HiU,  609;  1861,  Rochester  ^  Syra- 
cuse R.  B.  Co.  0.  Budlong,  6  Ho^.  Pr,,  467. 

731.  The  opinion  of  a  witness  as  to  the 
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araonnt  of  damage  snetamed  bj  a  party,  is 
iaadmiflsible,  although  stated  in  oonneotion 
wiUi  &e  facts  on  which  sach  opinion  is  foand- 
ed.  Stippems  Ot,^  1866,  CJook  «.  Brookway,  21 
Barb.,  881. 

7301  In  an  action  for  damages  cansed  by  the 
erectioB  of  a  rival  mill,  the  opinion  of  a  work- 
man in  the  plaintiflTs  mill,  as  to  the  amoant  of 
damage  sustained  hy  the  plaintiff  the  witness 
not  referring  to  any  aoconnts  of  the  work  at 
the  latter  mill  l>efore  or  since  the  erection  of 
the  riyal  establishment,  is  inadmissible.  Su- 
ftems  Ot.,  188T,  Norman  «.  Wells,  17  Wend., 
1S«,  16f. 

788.  In  an  action  for  personal  injuries,  the 
opinions  of  witnesses  as  to  the  amount  of  dam- 
age sustained  by  the  plaintiff  in  consequence 
of  hb  detention  from  bnsiness,  are  inadmissi- 
ble, aMfaongh  the  witnesses  are  acquainted  with 
the  plaintiff's  business,  and  state  the  facts 
upon  which  their  opinion  is  founded.  Sw- 
preme  Ot.y  1840,  Lincoln  v.  Saratoga  &  Sche- 
nectady R  R.  Go.,  98  WeruL,  485. 

784r.  In  an  action  for  damage  for  sinking 
plaintiff^  canal-boat,  a  witness  cannot  give  an 
opinion  based  on  ^e  testimony  of  other  wit- 
neseee  aa  to  the  facts  attending  the  accident, 
upon  the  amount  of  damage  occasioned.  [9 
Out.  ^  P.,  601.]  Supreme  Ot.,  1848,  Paige 
«.  Hazard,  &  EiU,  608. 

78&  Thus  the  opinion  of  a  witness  aa  to 
the  amount  of  damage  sustained  by  a  tavern- 
keeper  being  deprived  of  a  flow  of  water  by 
which  his  house  was  supplied,  is  inadmissible. 
[limiting  99  Wend.,  864.]  auprmne  Ot,,  1848, 
Harger  v.'Edmonds,  4  Barb^  966. 

788.  The  opinion  of  a  witness  as  to  the 
amount  of  damages  sustained  by  plaintiff  by 
feeding  cattle  with  inferior  hay,  is  inadmissi- 
ble. Ot.  ofAppeaU,  1849,  Morehouse  «.  Ma- 
thews, 9  IT.  Y,  (9  (^bmtf.),  614. 

737.  The  opinions  of  witnesses,  as  to  the 
amount  of  pecuniary  damages  caused  by  a 
trespass,  are  inadmissible.  The  doctrine  of 
exptirU  has  no  application  to  such  cases.  N, 
Y\  Own.  PI,  1869,  Duff  e.  Lyon,  1  E.  2>. 
Smith,  686.  ' 

73&  Znaanl^.  Where  a  physician  is  ex- 
amined as  an  expert  upon  a  criminal  trial,  to 
give  an  opinion  whether  or  not  the  fiicts 
proved  amoant  to  evidence  of  insanity  in  the 
prisoner,  his  opinion  must  be  based  on  all  the 
teatimony  relating  to  the  matter,  and  if  he  has 
heard  only  a  part,  his  opinion  is  inadmissible. 


And  i^MWfw,  that  he  cannot  g^ve  an  opinion^ 
founded  merely  upon  the  previous  testimony, 
as  to  the  state  of  Uie  prisoner's  mind.  To  give 
such  an  opinion,  he  must  determine  upon  the 
truth  of  the  testimony  which  he  has  heard ; 
which  is  a  matter  of  fact  for  the  jury.  He 
should  be  asked  whether  such  facts  as  have 
been  sworn  to,  would,  if  they  existed,  indicate 
insanity.  [10  01.  &  Fin.,  210;  67  Hansard's 
Pari.  Deb.,  798;  1  Oarr.  &  K.,  180;  Rnss.  h 
Ry.,  466;  9  Qreenl.  Ev.,  §873;  and  see  Oow. 
ds  H.  notes  to  Phil.  Ev.,  No.  628;  Whart.  Or. 
L.,  48;  1  Phil.  Ev.,  290;  9  Buss.  Or.,  996; 
Ohitt.  Med.  Jur.,  866;  Rose.  Or.  Ev.,  180;  9 
Mass.,  996.]  Ot.  of  Appeal*,  1866,  People  e. 
Lake,  19  N,  7.  (9  Kem,),  868 ;  affirming  8. 0., 
1  JPtor*.  Or.,  496. 

739.  But  it  eeemi,  that  where  a  medical 
man  conversant  with  the  disease  of  insanity 
has  had  sufficient  previous  opportunity  by  his 
own  observation  to  become  acquainted  with 
the  personal  habits,  conduct,  and  appearance 
of  the  person,  he  may  be  asked  the  general 
question,  and  give  his  opinion  as  to  the  sanity 
or  insanity  of  the  prisoner.    lb. 

74a.  That  the  opinion  of  a  physician,  ex- 
amined as  an  expert,  may  be  asked  upon  an 
hypothetical  state  of  fiusts.  Supreme  Ot^l96^ 
Lake  v.  People,  1  Park.  Or^  495 ;  affirmed,  19 
if.  T.  (9  Kern.),  868 ;  and  see  People  e.  Thurs- 
ton, 9  Park.  Ot.,  49. 

741.  That,  in  a  criminal  trial,  the  opinion 
of  one  expert,  as  to  whether  a  certain  state  of 
facts  was  enough  to  Justify  another  expert  in 
the  formation  of  an  opinion  to  which  the  latter 
had  testiied,  is  not  admissible.  Supreme  Ok, 
Ohambere,  1869,  People  v.  Hartung,  17  Ebw. 
Pr.,  161. 

TMl  Dtapoafaig  oapaolty.  Upon  an  issue 
in  regard  to  the  mental  imbecility  of  a  grantor, 
a  witness,  whether  professional  or  not,  may 
state  the  opinion  formed  by  him  upon  his  own 
knowledge  of  facte  as  to  such  grantor's  state 
of  mind ;  provided  that  such  opinion  relate  to 
matters  of  fact,  and  not  of  law,  and  that  the 
witness  state  the  fttcts  which  he  observed,  in 
connection  with  his  opinion.  Thus,  he  may 
testify  that  '^he  thought"  the  grantor  was 
growing  childish,  or,  as  **  he  took  it,"  was  a 
little  light-headed.  But  he  cannot^  unices  he 
be  an  expert,  be  asked  whether  the  grantor 
was  ^^  capable  of  managing  his  business,"  or 
'^  had  capacity  to  comprehend  business."  [9 
Terg.,  899.]    Ot.  i^AppeaU,  1868,  De  Witt  e. 
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Bariy,  17  IT.  Y.  (8  Smia),  840 ;  limiting  8. 0^ 
9  K  T,  (5  SM.),  87h 

743.  The  opinions  of  persons,  although  ao- 
qaainted  with  the  grantor  in  a  deed,  they  not 
being  experts,  nor  attesting  witnesses  to  the 
deed,  are  not  admissible  on  the  question  of 
the  mental  capacity  of  such  grantor,  nor  as  to 
his  being  under  undue  influence  from  others. 
The  acts  or  declarations  of  the  party  evincing 
the  incapacity  or  subjection  to  influence  must 
be  proved,  and  it  is  for  the  court  to  form  an 
opinion  on  these  facts.  8fupr&tne  Ot.^  8p.  T., 
1847,  Sears  o.  8hafer,  1  Ba/rh.^  408.* 

744.  The  opinions  of  witnesses  as  to  the 
mental  capacity  of  a  party  to  a  deed  are 
admissible,  when  founded  upon,  and  stated 
in  connection  with,  facts  and  circumstances 
within  their  personal  knowledge.  [2  Iredell, 
78;  7  Vt,  161;  17  Id.,  499;  9  Yerg.,  829;  8 
Wash.  0.  0.  R.,  58;  4  Oow.,  218.]  Supreme 
Ct^  1849,  Oulver  «.  Haslam,  7  Barb^  814. 
Compare  Stewart  «.  Lispenard,  26  Wmd,^  256, 
808;  De  Witt «.  Barley,  9  K  F.  (5  3eld.%  871 ; 
17  K  Y.  (8  Smith),  840. 

745.  But  such  opinions,  when  not  given  by 
experts,  are  entitled  to  little  weight.    lb, 

746.  Opinions  of  witnesses  as  to  the  dis- 
posing capacity  of  a  testator,  a  very  unreliable 
species  of  evidence.  Clark  v.  Fisher,  1  Paiffe, 
171. 

747.  Value— of  Mnrioes.  A  witness  who 
is  not  acquainted  with  the  prices  commonly 
paid  for  certain  services,  and  has  never  had 
such  services  rendered  to  himself^  cannot  be 
allowed  to  state  his  opinion  of  the  value 
thereof.  [19  Me.,  875;  8  K.  H.,  849;  28 
Wend.,  864.]  Supreme  Ot.,  1847,  Lamoure  o. 
Caryl,  4  Den.,  870. 

748w  The  opinion  of  a  witness  acquainted 
with  the  value  of  such  labor  in  the  vidnily  is 
admissible,  to  show  the  value  of  service  on  « 
farm,  after  the  nature  and  length  of  such  ser- 
vices have  been  proved.  But  an  opinion  as  to 
their  value  ^  under  the  circumstances,'*  is  in- 
admissible ;  and  so  is  an  opinion  to  their  value 
over  the  servant's  board,  until  the  value  of 
such  board  has  been  shown.  Supreme  Ot>, 
1856,  Lewis  «.  Trickey,  20  Barb.,  887. 

749.  —  of  prolipiiiiiiofial  aenrioes.  The 
opinion  of  an  attorney  as  to  the  value  of  pro- 
fessional services  rendered  by  another  attor- 
ney, and  which  he  has  heard  described  by 


•  Afinned  on  other  points,  6  N.  7,  (8  SM.\  S«8. 


other  witnesses,  is  admissible.  In  respect  to 
the  value  of  professional  services,  a  member 
of  the  profession  is  to  be  regarded  as  an  ex- 
pert. Supreme  Ct,,  1858,  Beekman  e.  FUtner, 
15  Ba/rb.,  550. 

750.  —  of  oliattela.  A  witness  acquainted 
with  the  value  of  similar  property  may  give 
an  opinion  on  the  value  of  partioolar  articiesy 
from  the  description  given  by  other  witneseea^ 
and  without  having  seen  the  artideB  himself. 
Ddauxvre  Go.  Ct.,  1854,  Harper  «.  Leal,  10 
Sou>.  Pr.,  276. 

751.  A  witness  acquainted  with  a  particQ- 
lar  chattel — e.  g.  a  stove — may  give  an  opinioa 
as  to  its  value.  Supreme  Ot.,  1866,  Smith  «. 
Hill,  22  Barb.,  656. 

752.  —  of  aubnala.  That  a  witness  haa 
bought  and  sold  horses,  and  states  himself  to 
be  a  judge  of  their  value,  is  sufBdent  to  qualify 
him  to  give  an  opinion  of  the  value  of  a  horse. 
Supreme  OL,  1866,  Nickley  «.  Thomas,  22 
Barb.,  652. 

753w  A  witness  who  has  seen  a  oow  may 
state  his  opinion  on  its  value,  provided  it  had 
been  good  and  young,  and  also  of  its  value  in 
case  it  yielded  only  a  certain  quantity  of  milk. 
Supreme  OU,  1847,  Joy  e.  Hopkins^  6  DetL^  84^ 

754;  So  a  witness  acquainted  with  a  particu- 
lar horse  may  testify  to  his  opinion  of  hia 
value.  Supreme  Ct.,  1856,  Bo^^  e.  Aoker- 
man,  22  Barb.,  184;  Nickley  «.  Thomas^  Id.^ 
652. 

75&  In  an  action  for  killing  plaintiff's  dog, 
plaintiff  may  call  witnesses  to  give  theur  <^n- 
ion  as  to  the  value  of  dogs  of  that  breed. 
Opinions  are  always  permitted  of  the  value 
of  domestic  animals.  Supreme  Ok,  1840,  Brill 
«.  Flagler,  28  Wend.,  854. 

756L  In  an  action  for  killing  plaintiff's  dog» 
witnesses  should  not  be  allowed  to  give  an 
opinion  as  to  the  value  of  the  dog,  or  as  to  hia 
character  or  qualities,  but  should  state  the 
facts,  and  leave  the  jury  to  make  th^r  own 
estimates.  The  pecuniary  value  of  a  dog  is 
too  uncertain  and  varying  to  be  proved  by 
opinions  of  witnesses.  Supreme  Ot,  1854, 
Dunlap  V.  Snyder,  17  Barb.,  561 ;  and  see  Max- 
well «.  Palmerton,  21  Wend.,  407. 

757.  —  of  real  property.  The  opinion  of 
a  witness  acquainted  with  the  value  of  certain 
property,  may  be  received  to  show  the  depre- 
ciation likely  to  be  caused  therein  by  running 
a  railroad  through  it,  after  his  competency  to 
judge  and  the  facts  upon  which  he  judges  have 
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^been  shown.  [4  Oonn.,  208 ;  7  Serg.  Af  Bawle, 
90 ;  6  Oonn.,  13.]  Supreme  Ct.,  1861,  Boohester 
it  Sjracase  R.  B.  Go.  «.  Endlong,  6  How.  Fr,, 
M7;  1864^  the  same  «.  the  same,  10  Id.y  289; 
S.  C,  12  jr.  r.  Leg.  Ohe.,  46. 

758.  A  witness  who  has  examined  a  tract 
of  land  may  state  his  opinion  as  to  its  valne, 
and  as  to  what  it  wonld  be  worth  if  it  em- 
braced specified  premises  in  addition.  [Be- 
Tiewing  nnmerons  oases.]  Ot.  of  AppeaU^ 
1868,  Olark  «.  Baird,  9  N.  T.  (6  AW.),  188. 

759.  The  opinion  of  a  millwright  as  to  the 
ralne  of  a  mill  which  he  had  never  seen,  ez- 
dnded.  Supreme  Ot.^  1862,  Westlake  «.  St. 
Lawrence  Mutual  Ins.  Oo.,  14  Bofrb.^  206. 

76a  Qnallfioatlon  of  witneoaea.  A  wit- 
ness dionld  not  be  allowed  to  give  his  estimate 
of  the  valne  of  the  nse  of  apparatus,  nnless 
he  has  seen  the  partionlar  apparatus  in  ques- 
tion, or  has  heard  it  described  by  some  other 
witness.  N.  7.  Oom.  Fl,  1864,  Dixon  e.  La 
Farge,  1  R  D.  Smith,  722. 

761.  BCarket-value.  The  price  of  produce 
at  a  particular  market  cannot  be  proved  by  a 
witness  residing  at  a  distance  from  that  mar- 
ket, who  deiives  his  knowledge  from  an  ex- 
amination of  the  prices  cnrrent  published  in 
newspapers.  Ot  of  Appeals,  1862,  Harris  «. 
•By,  Seld.  Notes,  No.  1.  86 ;  8.  0.,  ILw.Law 

Mag.,  146. 

762.  The  question  being  as  to  the  market- 
-vglue  of  goods  on  a  certain  day,  it  seems^  that 
npon  proof  that  no  sales  were  made  on  that 
day,  to  the  knowledge  of  the  witnesses,  their 
opinions  of  the  value  would  not  necessarily  be 
exdnded,  if  they  were  acquainted  with  the 
subject  generally,  although  it  appeared,  on 
cross-examination,  that  their  knowledge  of 
actual  sales  related  to  a  period  shortly  before 
or  after  the  day  in  question.  N.  Y.  Oom.  PL, 
1866,  Belden  «.  Nicolay,  4  B.  D.  Smi^  14 

TL    PaBOL  BVIDIENCB  TO  VABT  A  WbI- 
TEKQ. 

1.  General  Eules. 

76a  Parol  evidence  fnadml— iWe.  In 
general,  parol  evidence  is  inadmissible  to  con- 
tradict or  vary  a  written  instrument.  Ot.  of 
JSrrors,  1826,  Sinclair  «.  Jackson,  8  Oow.,  648 ; 
1842,  Alston  v.  Mechanics*  Mut  Ins.  Oo.,  4 
mU,  829;  1848,  Webb  e.  Rice,  6  Id.,  219; 
Ct  of  Appeals,  1866,  Dnrgin  «.  Ireland,  14^. 
Y.  (4  Kern.),  822 ;   1868,  Lamatt  «.  Hudson 


River  Ins.  Oo.,  17  K  Y.  (8  Smith),  199,  noU; 
Supreme  Ot.,  1806,  Mumford  e.  Hallett,  1 
Johns.,  488 ;  1808,  Pierson  v.  Hooker,  8  Id., 
68;  1811,  Thompson  «.  Ketcham,  8  Id.,  189; 
1820,  Wells  o.  Baldwin,  18  Id.,  46;  1828,  Er- 
win  o.  Saunders,  1  Oote.,  249;  Jackson  v. 
Stackhouse,  Id,,  122;  1826,  Frost  e.  Everett, 
6  Id.,  497 ;  1880,  La  Farge  v.  Rickert,  6  Wend., 
187;  1882,  Rickert  e.  Snyder,  9  Id.^  416; 
1886,  Oreery  e.  Holly,  14  Id.,  26;  1848,  Arm- 
strong 9.  Munday,  6  Den.,  166;  1849,  Rath- 
bun  9.  Rathbun,  6  Barb.,  98;  1861,  Oarter  «. 
Hamilton,  11  Id.,  147;  1862,  Lynch  «.  Mc- 
Beth,  7  How.  Pr.,  118 ;  1866,  Wood  c.  Whiting, 
21  Barb.,  190;  JS^f.  T.,  1860,  Taylor*. Baldwin, 
10  Id.,  682;  Ohaneery,  1816,  Stevens  v.  Ooop- 
er,  1  Johns.  Oh.,  426;  1817,  Botsford  «.  Burr, 
2  Id.,  406,  416;  V.  Ohan.  Ot.,  1888,  Martin  v. 
Rapelye,  ZJSdtD.,  229;  A.V.  Ohan.  Ot.,  1848, 
Russell «.  Kinney,  1  SoM^f.  Oh.,  84 ;  N.Y.Su^ 
perier  Ot.,  1848,  Lowber  v.  Le  Roy,  2  Sandf., 
202;  K.  Y.  Com.  PI,  1861,  Speckels  e.  Sax,  1 
E.  D.  Smith,  268 ;  1868,  Patterson  v.  O'Hara, 
2  Id.,  68;  1864,  Mallon  e.  Story,  Id.,  881. 
See  Hhistrations,  infra,  for  numerous  exam- 
ples of  the  application  of  this  rule. 

764.  Where  parties  have  reduced  their  in- 
tentions to  writing,  the  terms  of  the  written 
instrument,  if  clear  and  unambiguous  in  them- 
selves, are  deemed  to  be  the  best  evidence  of 
what  is  intended.  And  the  writing  cannot  be 
contradicted  or  varied  by  parol  evidence  aim- 
ing to  show  that  something  different  was  de- 
signed. N.  Y.  Superior  Ot.,  1849,  Wolfe  «. 
Myers,  8  Sandf.,  7;  Supreme  Ot.,  1828,  Erwin 
«.  Saunders,  1  Oew.,  249;  1828,  Van  Ostrand 
e.  Reed,  1  Wend.,  424;  1860,  Montgomety 
Oounty  Bank  e.  Albany  Oity  Bank,  8  Barb., 
896. 

765.  Legal  efieot  of  writing  A  written 
instrument  can  no  more  be  varied  or  contra- 
dicted in  respect  to  its  legal  effect,  than  it  can 
be  in  respect  to  its  express  terms.  Supreme  Ot., 
1811,  Thompson  v.  Ketcham,  8  JohTis.,  189 ; 
1828,  Pattison  «.  HuU,  9  Oow.,  747;  1880, 
La  Farge  e.  Rickert,  6  Wend.,  187;  N.  Y.  Su- 
perior  Ot,  1868.  Renard  9.  Sampson,  2  Duer, 
286;  K  Y.  Oom.  PL,  1868,  Van  Allen  «. 
Allen,  1  mit,  624.  See,  ir^,  789,  790,  794, 
796,  802,  824,  888,  966-968,  for  niustratums 
of  this  rule. 

766.  Cotreapondenoe  between  the  parties 
to  an  agreement  bearing  date  prior  to  the 
agreement,  is  inadmissible  (the  date  being  un- 
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impeaahed)  in  explaxiBtioii  of  the  -writtoa  con- 
tract  Ot.o/App0aUylB6^Oooiiat.Ohmbets^ 
1  AlhoM  Pr,,  IW.    Ooinptre,  iii/Va,  771. 

767.  Prior  written  Agreement  Where 
the  effect  of  one  writtMi  aipreement,  by  itself 
coDsidered,  would  be  to  merge  or  supersede  a 
prior  written  agreement  between  the  parties 
thereto,  parol  evidence  tbait  it  was  the  nnder- 
standing,  at  the  time  the  second  iiwtniment 
was  ezeooted,  that  the  prior  agreement  should 
be  kept  on  foot  and  remain  a  sabsisting  con- 
tract, is  inadraissiblB, — as  iFarying  by  par^l 
the  effect  of  the  written  contract  last  exe- 
cated.  Supreme  Ot*^  1857,  Tibbits  d.  Pen^, 
di  Barb,y  %9. 

76a  Acts  of  tiietpeitftea.  Parol  proof  of 
acts  of  the  parties  onder  «  contract  clear  and 
nnambignowin  its  terms,  xsannot  be  received 
to  control  the  constmction  of  the  contract. 
Ot.if  Appeahy  1840,  Norton  «.  Woodruff,  Q 
If,  r.  (2  C<m8t%  158 ;  1850,  Giles  >«.  Com* 
stock,  4  If,  Y.  (4  Oomet.),  270;  1858,  Clark  e. 
Baird,9jr.  r.(5iS5W.),188;  IT.  T.  Superior 
<Miy  1848,  Lowber  s.  Le  Roy,  2  Samif.,  202. 
Compare,  w^/rOy  801. 

769.  Uaace.  Evidence  of  usage  is  not 
admissible  to  qualify  the  effect  of  a  written 
inetrament,  unless  the  latter  is  ambignons. 
Supreme  Qt^  1819,  Liviogstcm  e.  Ten  Broeck, 
16  Johne,y  14;  1886,  Pareons  «.  Miller,  15 
Wend,.,  561. 

770.  anbeeqaeut  agreement  Evidence 
IS,  however,  -admiseible  to  show  a  eubuquMit 
agreement,  althongh  entered  into  merely  by 
parol,  relating  to  the  subject  of  a  previous 
contraet  in  writipg, — «.  ^.,  to  show  an  agree- 
ment extending  the  time  stipulated  for  per- 
formance; or  waiving  performance  at  the 
time  stipulated.  Supreme  CUy  1799,  Keating 
«.  Price,  1  Johne.  Gae.,  22 ;  1808,  Fleming  v. 
Gilbert,  8  Johne,,  528 ;  1884,  Brewster  e.  Ooun- 
tryman,  12  Wend.,  446;  N,  7.  Superior  OU, 
1855,  Yasseur  «.  Livingston,  4  Duer,  285 ;  af- 
finned,  on  other  grounds,  18  N,  Y.  (Z  Kern.), 
248 ;  N.Y,  Com,  PL,  1867,  Orguerre  «.  Lu- 
ling,  1  HUt^  888.  See,  ivifra,  798,  799,  864^ 
877,  for  lUuetrationM  of  this  rale. 

771.  limitations  of  the  general  mle.  The 
rule  whi^  excludes  parol  evidence  where 
contracts  are  reduced  to  writing,  is  not  quite 
so  broad  as  the  terms  in  which  it  is  com- 
monly stated  would  seem  to  imply.  It  only 
excludes  any  other  evidence  of  the  language 
oaed  by  the  parties  in  making  the  contract 


than  that  which  is  funii^ed  by  the  inrtrv- 
voaiA  itself.  [1  GreenL  £v.,  816,  8^1.]  Ife 
^adudes  the  eeUoguium  or  oval  negotiajtion 
leading  to  the  very  contract  which  the  parties 
consummate  by  TednciBg  it  to  writiog ;  bat  it 
does  not  r^ect  an  abtecedent  parol  agreement 
of  a  different  character,  and  imposing  a  vei^ 
different  but  not  inconsistent  obligation.  Ot, 
ofAppeaU,  1856,  Blossom  «.  Griffin,  18  N,  Ti 
(8  iSifm.),  569.    OoBq>are,  .Mfprs,  766. 

772.  In  construing  a  writiog,  it  is  proper  to 
look  at  all  the  surrounding  ciroumstanees,  the 
pre-existing  relation  between  the  partieB,'Sod 
•then  to  see  what  they  mean  when  they  speek. 
Ot,  ^  Appeals,  1856,  BlosBom  e.  Griffin,  18 
^K  Y.  (8  Eom.),  569;  S.  F^Supreme  €U^ 
1856,  Spencer  e.  Babcook,  22  Bwrh^  826. 

773.  .A|iplying  a  dasoilptton.  It  is  a  £a- 
miliar  rule  that  parol  proof  of  extrinsio  cir- 
cumstances may  be  given  to  appljf  a  deaoriptioa 
to  its  sut()ect-matter ;  and  that  if  it  appears 
that  the  description  is  in  some  parts  erroDe- 
ous,  those  parts  may  be  r^ected,  and  what  is 
left,  if  snffiment  of  itself  alone  be  regarded. 
[Sll  Wend^  651;  9  Barb.,  680;  1  Wen<L,  641; 
19  Johns.,  448;  7  Id.,  218;  1  GreenL  £▼., 
g§  285*^288;  9  How.,  479;  4  Meto,  80;  13 
Rok.,  557.]  SupreftM  Ot,,  1854,  Dodge  v. 
Potter,  18  Barb,,  198;  8.  P.,  1856,  Phelps  e. 
Bostwick,  22  Id,,  814 ;  Spencer  e.  Babcock, 
Id,,  826.  See,  infra,  785,  786,  880,  881,  896, 
954-958,  999-1003,  for  lawVraiAone  of  this 
rule. 

774.  Where  a  written  agreement  refers  to 
property  of  which  it  gives  no  certain  descrip- 
tion, parol  evidence  is  admissible  to  show  what 
particular  property  is  referred  to.  [Eeviewii^ 
many  cases.]  ^Sb^yr^ms  (7^,  1889,  Ush  «.  Hub- 
bard,  21  Wend,,  651.    See,  iai^fra,  1002, 1008. 

775.  Asntaigooas  language.  Where  the 
language  of  a  -writing  leaves  its  meanio^ 
doubtful,  evidence  of  extrinsic  feiots  is  admis- 
sible to  aid  in  removing  the  doubt  Oi.  ^ 
AppeaiU,\^\,  Moore  v.  Meaoham,  10^.  IFI 
(6  SM:),  207. 

776.  Teohmoal  terms.  Evidence  is  always 
admissible  to  explain  the  meaning  of -terms 
used  in  any  particular  trade  or  occnpatioa^ 
when  their  meaning  becomes  material  in  order 
to  construe  a  contract;  and  the  principle  on 
which  the  rule  is  founded  extends  to  forma  of 
expression  oonunonly  used  in  ^y  partienlar 
business,  as  well  as  to  single  words.  In  both 
oases,  the  evidence  is  admitted  as  a  means  otf 
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«iiabliflg  ike  ooiirt  -to  deelara  what  ihe  laoi- 
guage  of  the  oonleact  did  taotnallyflxpreas  to 
persons  stendiag  in  the  potiitiDa  of  the  «oii- 
traoting  parties,  and  so  to  ascertain  .what  it 
does  eacpreas  to  the  eonrt,  whiab,  for  this  pur- 
pose, 18  bonnd  to  plaoe  itself  ^in  .their  position. 
It  woxdd  be  iatolenUe  ^that  a  nrriting  y^huAk 
to  the  parties,  asid  to^pensoBS  standing  in  tiieir 
NtnAtion,  eontatned  language  ssffioient  to  ez- 
fn-ess  their  meaning,  shmild  Jul  of  effeat. 
[Wigr.  «n  Ex.  Ey.,  174;  l^GreenL  £f.,  S§  282, 
288,  292,  298.]  Gt  of  AppeaU,  18ff4,  Dana 
«.  F^edOer,  12  JT.  Y.  (2  j&rn.},  4a;  Affliming 
%,  0.,  1  R  D.SmUh,  4t6.  43ee,  i^flra,  779, 
7«0,  785*788,  791,  801,  '894,  >807,  812,  662, 
894^98,  902, 66(^967,  Q92-4I98,  19^  for  iZ- 
lu&tnMem^  this  and  the  preosding  i^. 

77V.  'Wbara  4Mm  pwt^  'iiMMti  (to  paral 
•vidflBoe  to  hnpeaeb  4in  instnment,  the  ad- 
▼eiM  party  ina]^,  of  'Oomiae,  meet  this  by  pa- 
rol evidenee  on  his  port.  tSbpnsiTM.  Ot.^  J^.  21, 
1849^  Arerill  i>.  Lonoke,  6  ;fiar&.,  1-9. 

TTBb  'Where  one  pavty  has  introdnoed  parol 
evidence  to  show  a  rescission  of  a  contraet  by 
anbeeqnent  eonaeat,  the  other  p4i^  may-show 
that  fay  a  still  later  «4»sant,  althongh  by  parol, 
the  eoatraet  (althongh  under  sealjiras  vein- 
atated.  JIT.  F.  Superior  Ct.y  1856,  Flynn  «. 
JleKeon,  62>iwr,  908. 

2.  lUmiraUoM. 

779.  Agreeannt  to  "pay  an  bAvmoio^" 
A  written  contract  lor  purchase  of  shares  of 
atock,  contained  a  promise  that  sendee  wonld 
pay  ^^an  advanoe  of  'five  per  cent"  on  the 
stock  when  received.  It  appearad  that  #10 
per  share  bad  been  paid  in  by  vendor  on  the 
stodk.  MMy  that  parol  evidaofoe  waa  admis- 
sible, to  show  that  by  the  aotaal  agseement 
between  the  parties,  the  fi^  per  aent  was  to 
be  computed  upon  the  whole  nominal  amonnt 
of  the  stock,  and  not  merely  upon  the  amoont 
paid  in.  Suprmne  Ot^  1^11,  Oole  e.  Wardel, 
«  JMas.,  lie. 

780.  IMiMtlon  to  glvo  "indidgenoea." 
Where  a  jndgment^reditor  gave  a  deputy 
ahariff  written  instmotions  to  show  the  debtor 
**  as  mnch  indnlgenoe  as  ooaM  be  shown,  with- 
oat  haaarding  the  debt,"— A&i,  that  parol 
evidence  of  the  conversation  between  the 
creditor  and  the  ofiBoer  at  the  time,  and  of 
acdkleral  &ots,  was  admissible  to  show  the 
natoie  and  extent  of  the  indnlgenee  which 
waa  to  be  shown.    [8  T.  R.,  879 ;   8  Johns., 


11€ ;  5  Wheat.,  826J    Supreme  (H,,  1822,  Ely 
e.  AdaiBs,  19  Johns^  818. 

781.  Aflieeimint  lor  lumbar  and  madarl- 
ala.  The  plaintiff  aontraoted  to  fornish  the 
defendants  ^^  all  the  materials  and  labor  neees- 
aary  to  oomplete  'the  emaeaUan^  of  a  certain 
tranch,  the  'defendants  agreeing,  in  tiie  same 
•writtencoBtraetjloipay  ^^in foil  oompenaation 
for  tha  excavation^'  and  repaving,  *^  for  exe- 
coting  the  digging^  seven  cents  per  cnbic  yard ; 
fisrvepairliig,"  an  4dAHioiial  price.  The  plain- 
tiff offered  anidaace  to  show  that  ona-half  the 
excavation  was  throngfa  hard  pan  and  rock, 
worth  savanty-five  •cents  to  one  dollar  per  on- 
bic  yard ;  and  that  seven  cents  was  theloweet 
price  charged  for  excavating  ^common  earth, 
to  which  alone  he  'daimed  that  the  woid 
""  digging"  wasapplicaUe.  .Orfe?,  that  the  evi- 
dence was  inadmissible.  Ot.&fJ^ppeals^'kS4^ 
Sherman  e.  ICi^or,  te.,  «f  ST.  Y.,  1  M  F.  (1 
(hnmt.),  8ie ;  S.  P.,  1865,  Devlin  e.  Mayor, 
Ac.,ofN.Y.,4.0iMr,887. 

782.  Piomiaa  (to  pay  moai9f.  In  an  ac- 
tion apon  a  written  agreement  to  paymoaay 
to  the  i^ntifl^  parol  evidence  cannot  be  re- 
ceiiwd'toshow  that,  at  the  time  of  making  the 
agreeBaent,the  plaintiff  agreed  that  part  of  <th6 
money  shonld  be  paid  to  a  third  party.  Bu- 
prmne  .^.,  1848,  ArmatroDg  e.  Manday,  5 
i>sn.,  166. 

•788.  Agraauianlbatweanaqrattea.  Though 
evidence  of  extrinsic  facts  may  be  received  to 
show  that  -co-Biireties  to  a  written  contract 
were  not  bound  to  contribute  to  each  other 
[14ye6.,169;  21  Pick.,  195],  evidence  of  aeon- 
tenporanaouB  pwol  agr^mnmU  to  that  efli9et 
is  inadmissible.  [8  Johns.,  148 ;  7  Hill,  416.] 
Ot  ofApptah^  1851,  Norton  v.  Ooons,  6  If.  F. 
(2  «8Wtf.),  88. 

984.  An  agreement  made  between  suretiee, 
prior  to  their. executing  a  written  obligation 
as  saoh,  by  which  t>ne  promises  to  indemnify 
the  other  from  loss,  does  not  affect  the  terms 
or  legal  eflect  of  the  instrument,  in  which  it 
could  not  properly  be  inserted ;  and  it  may, 
therefore,  be  proved  by  parol.  [22  Pick.,  97.] 
€t.  nf  Appsali,  1865,  Barry  e.  Ransom,  12 
jr.  F.  (2  ir#m.),  462.    Compare  if^a,  849. 

786.  Uanttfi^ing  dabte  intandad.  In  an 
action  on  an  agreement  to  indemnifying  the 
plaintiff  against  all  actions  in  which  certain 
persons  were  interested,  parol  evidence  is  ad- 
missible to  show  in  what  actions  those  per- 
sons were  interested,  but  not  to  show  that  it 
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wfts  the  inteation  of  the  parties  to  extend  the 
agreement  to  actions  in  which  those  persons 
were  not  interested.  K,  F.  Superior  Ct^  1862, 
Bell  «.  Holford,  1  Duer,  68. 

786.  An  agreement  in  writing  to  paj  ^^yonr 
account  with  A.,^'  may  be  ezphdned  by  parol 
evidence,  to  show  whether  a  past  or  fatore 
account  was  intended.  [10  Ad.  &  El.,  809.] 
Supreme  Ct.^  1648,  Walrath  «.  Thompson,  4 
mU,  200. 

787.  Contraot  te  wliaat  A  contract  in 
the  following  words  is  incomplete,  and  may 
be  explained  and  completed  by  parol  evi- 
dence:— ^*  RecM  of  P.,  $600,  as  advance  on  my 
wheat,  to  be  delivered  before  July  1st,  at  the 
Rochester  price."  Supreme  QU^  1841,  Potter 
o.  Hopkins,  26  Wend,^  417. 

788.  In  an  action  upon  au  instrument  signed 
by  the  defendant,  in  the  following  terms:-* 
^  Pay  A.  L.  for  88  busbel^  wheat,"  the  defend- 
ant  offered  to  prove  by  /arol  that  the  wheat 
referred  to  in  the  note  was  received  by  him 
for  safe-keeping,  and  not  purchased.  Held^ 
that  there  was  no  such  ambiguity  as  would 
warrant  the  introduction  of  such  evidence. 
[4  Hill,  104;  1  Den.,  400;  8  Barb.,  206;  2 
Oomst.,  168.]  Supreme  Ot.,  1868,  Lent  «. 
Hodgman,  16  Barb.^  274. 

789.  Illegal  poipoae  may  be  shown.  The 
rule  excluding  parol  evidence,  offered  to  con- 
tradict or  vary  a  written  contract,  has  no  ap- 
plication in  the  case  of  evidence  offered  to 
show  that  the  terms  of  the  contract  were  col- 
orable, and  intended  by  the  parties  to  cover 
an  illegal  purpose, — e.  g.,  a  wager.  Jf.  Y,  Su" 
perior  Oty  1867,  Cassard  «.  Hinman,  1  Boeu.y 
207;  affirming  S.  0.,  UBbw.  Fr^  84. 

790.  Thus,  parol  evidence  is  admissible  to 
show  that  a  contract  for  the  delivery  of  goods 
at  a  fiiture  day,  was  made  by  the  parties  with 
the  intent  that  no  goods  should  be  actually 
delivered,  but  that  one  should  pay  to  the 
other  the  difference  between  the  oontraot- 
price  and  the  market-value,  on  the  day  fixed 
by  the  contract    lb, 

791.  Guaranty.  A  memorandum  attached 
to  a  note,  stated  that  the  note  was  left  as  secu- 
rity *'*'  for  all  liabilities  incurred  by  D.  to  the  A. 
Bank."  ffeld^  that  while  a  strict  construction 
of  the  agreement  would  exclude  all  liabilities 
of  D.,  not  actually  incurred  at  the  time,  yet 
as  mercantile  contracts  are  not  usually  framed 
with  a  critical  regard  to  grammatical  rules,  evi- 
dence of  the  sttending  circumstances  was  ad- 


missible, to  assist  in  ascertaining  the  meaning 
and  intention  of  the  parties.  Ot,  of  Appeah, 
1869,  Agawam  Bank  o.  Strever,  18  IT.  F.  (4 
Smith),  602. 

792.  Tbe  date  of  a  written  instrument  is 
only  presumptive  evidence  of  the  time  of  its 
execution ;  and  such  presumption  may  be  re- 
butted by  parol  evidence,  whenever  fraud  or 
mistake  is  alleged.  Nl  F.  Superior  Gt,,  1850, 
Breck  o.  Oole,  4  Sandf,,  79;  S.  0.,  leas  fhlly 
reported,  8  K  F.  Leg,  Ob$.,  278.  See,  also, 
irifira^  916. 

793.  Dtsorepenoy  in  date.  Where  an 
agreement  was  executed  in  duplicate,  and  one 
copy  fixed  its  duration  at  two  years  and  two 
months,  while  the  other  fixed  it  at  two  years 
and  ten  months, — HeiULi  that  parol  evidenoe 
was  ajlmissible  to  show  which  copy  was  cor- 
rect; and  this,  not  only  on  a  direct  proceeding 
to  reform  the  erroneous  instrument^  but  also 
in  defence  of  an  action  founded  upon  it  Su- 
preme Ot,^  1867,  McKulty  o.  Prentice,  26  Barb., 
204.  See,  also,  if\frcky  884;  and  Bnx  of  La- 
ding, 14. 

794.  Time  te  peifmmance.  Where  a  writ- 
ten contract  does  not  specify  a  time  fbr  its 
performance,  subsequent  conversations  of  the 
parties  are  competent  evidenoe  to  show  what 
they  regarded  as  a  reasonable  time.  [12  Wend., 
446;  6  Id.,  187.]  Supreme  Ot.,  1868,  Davis 
o.  Talcott,  14  Barb,^  611;  reversed,  on  other 
points,  12  N,  F.  (2  JTdm.),  184. 

795.  Plao^  of  deUveiy.  Where  a  written 
contract  has  been  made,  for  the  delivery  of 
goods,  without  fixing  any  place  for  their  de- 
livery, parol  evidence  of  an  agreement,  made 
before  or  at  the  time  of  making  the  contract, 
for  their  delivery  at  a  particular  place,  ia  in- 
admissible; for  the  law,  in  such  case,  decides 
the  place  of  delivery.  [4  Oow.,  462;  6  Id., 
616;  4  Wend.,  818,  877.]  Supreme  Ot.,  1880, 
La  Farge  e.  Riokert,  6  Wend.^  187. 

79€u  Fraud.  Parol  evidence  is  inadmissi- 
ble to  show  that  one  of  the  parties  to  a  writ- 
ten agreement,  represented  to  the  other  that 
the  agreement  would  give  to  him  something 
which,  by  its  terms,  it  denied  him,  nnlesa  some 
part  of  the  contract  is  shown  to  have  been 
omitted  by  fraud  or  mistake,  which  the  par- 
ties, or  the  one  to  whom  such  representation 
was  made,  supposed  to  have  been  indaded 
therein  at  the  time  of  its  execution.  Ohtm- 
eeryy  1846,  Jarvis  o.  Palmer,  11  Paige,  660. 

797.  In  an  action  for  specific  performance 
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of  an  aip-eement  to  sell  or  lease  laod,  a  written 
memorandnm  was  prodaoed,  by  which  the 
defendant  anthoriced  plaintififo  to  take  posses- 
■on,  and  pramlsed  to  give  them  a  preference 
for  a  lease  or  parohase;  bat  no  terms  were 
stated.  It  was  proved  that  the  defendant  had, 
at  various  times,  enoonraged  the  plaintiflb  to 
improve  the  land,  by  verbal  assurances  that  no 
advantage  should  be  taken  of  their  labor,  and 
that  as  soon  as  plaintiff  could  perfect  his  title, 
he  would  execute  a  lease  in  fee,  or  a  deed  at 
the  rates  then  current  for  such  land,  ffeld^ 
that  there  having  been  a  part  performance, 
and  a  frand  upon  the  defendants,  and  the  bill 
of  complaint  being  framed  upon  an  agreement 
distinot  and  independent  of  the  memorandum, 
the  parol  evidence  was  admissible.  [8  Bro. 
0.  0.,  U9;  1  8oh.  &  Lef.,  87;  8  Vee.,  712; 
1  Id.,  888.]  O.  ^Brwn,  1816,  Parkhurst  v. 
Van  Oortland,  14  /oAtu.,  16;  reversing  8.  0., 
Okanemy,  1814, 1  Jolms.  Oh,,  278. 

798.  'Wahrsr  of  coodttioii.  Proof  maybe 
made  by  parol,  of  a  waiver  of  a  condition  ex- 
pressed in  a  written  contract, — «.  g^  that  in« 
snrers  waived  a  clause  in  the  printed  form  of 
their  policy  requiring  prepayment  of  premium 
as  a  condition  precedent  to  the  attaching  of 
the  )[K>lioy.  Supreme  Ct.,  1856,  Goit  «.  Na- 
flonal  Protection  Ins.  Oo.,  26  Barb,,  189.  But 
seetfi/Va,  900. 

799.  Or  that  the  vendee  waived  the  clause 
in  the  contract  of  sale  fixing  a  particular  time 
for  delivery.  2^.  T,  Superior  CU,  1866,  Town- 
send  V.  Empire  Stone-Dressing  Go.,  6  Dimt, 
208. 

80a  "VThere  abippiiiig-^rtioles  specify  the 
wages,  evidence  of  an  established  custom  of 
the  port  to  allow,  in  addition,  a  perquisite 
wliich  is  not  mentioned  in  the  articles,  is  in- 
admissible. Supreme  Ct.,  N.  P.,  1808,  Bogert 
e.  Cftuman,  Anih.  K  P.,  97. 

801.  A  charter-party  having  reserved  so 
much  of  the  vessel  as  was  neeenary  for  the 
crew,  parol  evidence  of  the  acts  and  deelara- 
tionfl  of  the  parties,  showing  what  they  oon- 
rideied  to  be  necessary,  is  admissible  for  that 
purpose,  in  an  action  for  the  freight-money. 
OL  of  AppeaUy  1861,  Almgren  «.  Dutilh,  5 
K.  T.  (1  8eld,\  28. 

802.  Where,  by  a  prior  agreement  for 
chartering  a  vessel,  it  was  agreed  she  should 
proceed  on  the  intended  voyage  ^^  without  de- 
lay," but  the  parties  afterwards  executed  a 
charter-party  in  due  form,  containing  no  stip- 


ulation as  to  time  of  sailing, — Held,  that  the 
legal  effeict  of  the  charter-party,  allo^T^ng  a 
reasonable  time  for  starting,  could  not  be 
varied  by  proof  of  the  prior  agreement.  If, 
F.  Superior  Ot,,  1868,  Renard  «.  Sampson,  2 
i>tMr,  286. 

803.  Paaaagc-tioket  Ordinary  passenger^s 
tickets  are  not  contracts,  within  the  rule  ex- 
cluding parol  evidence  to  vary  a  written  agree- 
ment; and  such  evidence  is,  therefore,  admis- 
sible to  show  the  nature  of  the  agreement 
entered  into  between  the  carrier  and  the  pas- 
senger, at  the  time  of  issuing  such  tickets. 
[4  Sold.,  87.]  8uch  tickets  are  to  be  deemed 
receipts  for  passage-money ;  or  tokens  to  ena- 
ble the  servants  of  the  carrier  to  recognize  the 
persons  entitled  to  passage.  Ot,  of  AppeaU, 
1868,  Quimby  e.  Vanderbilt,  17  IT.  T,  (8 
Smith),  806. 

804.  Zndioiitiires.  Where  indentures  bound 
the  master  to  teach  the  apprentice  the  trade 
of  ^^  cabinet  and  mahogany  door-making," — 
MM,ihtLt  parol  evidence  was  admissible  to 
show  what  business  was  properly  included  in 
this  phrase.  Supreme  Ot,,  1861,  Stroud  v. 
Frith,  11  Bt»rb.,  800. 

That  parol  evidence  may  be  admitted  on 
behalf  of  an  apprentice  to  contradict  the  state- 
ment of  his  AgCb  in  the  indentures,  see  Ap- 

PRSNTIOB. 

808.  Correcting  mistake   on  biU  filed. 

That  on  a  bill  in  equity  to  reform  a  mistake 
in  a  written  instrument,  the  mistake  alleged 
may  be  shown  by  parol  proof.  Chancery, 
1817,  Gillespie  «.  Moon,  2  Johns.  Oh,,  686. 

806.  Reeervatlon.  Under  a  written  con- 
tract of  sale,  evidence  of  a  reservation  by  parol 
of  a  portion,  is  inadmissible.  Supreme  Ot,, 
1828,  Austin  «.  Sawyer,  9  Oote.,  89. 

807.  Statnte.  When  the  language  of  a 
statute  is  ambiguous,  extrinsic  evidence  is  ad- 
missible to  identify  the  particular  subject  to 
which  it  is  intended  to  apply.  [1  Sumner,  1 69 ; 
8  Oo.,  7,  b ;  7  B.  A  0.,  89.]  Supreme  Ot.,  1849, 
Smith  e.  Helmer,  7  Barb,,  416. 

808.  Abteevlationa.  Where  abbreviations 
are  employed  in  a  written  instrument,  it  is 
competent  to  give  testimony  to  show  what 
words  the  abbreviations  used  are  commonly 
employed  to  represent  Supreme  Ot,,  1848, 
Sheldon  e.  Benham,  4  HiU^  129. 

809.  Thus,  in  an  action  to  recover  upon  a 
written  agreement  for  the  delivery  of  ^one 
hundred  and  fifty  casks  of  one  ton  each,  beet 
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mv  madder,  12 1-4,  6  ms.,''— AZi,  tbat  eri- 
dente  to  explain  what  was  nntoatood  by 
these  figovea  and  abbreviationA,  among  persons 
engaged  in  dealing  in  madder,  was  pr<^«Jy 
admitted  on  the  trial.  i)L  af  yAfp^Qk,  18M, 
Dana  v.  Fiedler,  12  K  7.  (2  Kern.),  40;  af- 
firming a  0^  IJI  D.amilh,4»A. 

810.  On  «  wntten  ooatiwot  lo  pay  freight 
''  at  the  rate  of  one  ^  dolls,  per  ton,"— iB<»U; 
that  parol  evideiiee  wee  admissible  to  show 
what  was  meant  by  tbe  sign  +,  and  Dhat  one 
dollar  said  tenee&ts  per  ton -was,  in  Cset,  the 
rate  agreed  <».  N.  F.  Gem.  FL,  1665,  T«ylor 
e.  Beaims  4JB.  J>.  JSmUk,  a]£. 

SIL  Plteonai^a  .aoBankMifeioiL  Whme  a 
msgJBtnato  profognoo  to  take  Ae  jeoEamiiialion 
of  a  pri8(mer,i  parol  testknooy  shatt  not  be  ad* 
mitledto  8q>ply  anydefieienoy  JGa«noii  eittmi- 
nation ;  bnt  where  the  prisoner  ankes  .a  oon- 
ftsaion,  whieh  Ibe  oagistiate'daeB  rSDt  lidnce 
to  'Writing,  he  is  oompeteatto  proira^sBoh  eon- 
ftssion.  Om^Sm^  1S10,  OolUasVOias,  4  0% 
JSr.  JBS0&,  189;  and  see,  1«20,  Tifigler^s  Oase, 

812.  Vowmr  toirtgi  <i#reament  J.-  signed 
a  paper  in  the  following  topms>— ^^  I  laaxtkowite 
D.  to  use  my  name  to  his  agreement"  Held, 
in  an  aetion  against  J.,  onan  -agreement  signed 
in  his  name  by  D.,  that  parol  evidence  was 
admissible  to  show  what  kind  of  agreeawat  J. 
intended  shenld  be  signed  in  bis  name.  [1 
Greenl.  £t.,  f§  282,  287,  288.]  Supreme  Ct., 
1866,  Berkins  e.  Goodman,  21  ;Air(.,  218. 

813.  Am  to  principal  «md  ai^t.  Where 
parties  enter  into  a  oontraot,  nnder  'sesJ,  in 
their  own  names,  without  -aay  qoaiifioation, 
parol  evidenoe  is  inadmissible  to  show  that 
they  ooBtraoted  as  agents,  and  were  not  to  be 
made  personally  liable.  Supreme  Ot,,  1889, 
L]iu)oln  o.  Orandell,  21  Wend,,  101. 

814.  The  defendants  were  saed  on  a  written 
contract,  which  described  them  as  ^^  the  com- 
mittee for  building  college  bnildings  at  Ohar-. 
lotteville,  composed  of  the  following  persons, 
vi2. :"  giving  their  names ;  and  thronghoat  the 
contract  they  were  spoken  of  as  ^^the  said 
party  of  the  first  part,  as  the  committee  afore- 
said, or  as  the  said  party  of  the  first  part" 

Meldy  that  parol  evidence  was  admissive  to 
determine  whether  the  members  of  the  oom- 
mittee  made  themselves  personally  liable.  Su^ 
pretne  Ot,,  8p,  T.,  1866,  Becker  v.  Lamont,  18 
Eew,  Pr.,  28. 

815.  A  purchase  was  made  by  an  agent  of 


the  real  porchaser,  and  the  oonTCjyaiios  wis 
executed  to  the  agMit,  but  the  ooBodefaticn 
was  paid  by  the  principal,  and  poaseeaion  taJosn 
by  her; — Held,  that  parol  eHdence  was  ad- 
missible, of  the  rriation  of  the  parties.  [1 
Edra,  616;  1  Ooz  (k.,  164;  1  £ast,  677;  7 
Watts,  86;  8  Berg,  h  R.,484;  2  Watta,  628; 
6  Id.,  891 ;  4  Bibb,  102;  8  A.  XL  Manh^  67; 
8  Sttmn.,  486;  14  Johns.,  801 ;  2  Johns.  <&., 
48 ;  2  Okrk  &  F.,  102 ;  Tamlyn,  262 ;  affirmed, 
2  liylne  «:  K^  282.]  A.  V.  Ckm^,  QL,  1842, 
Lyade  «.  Staats,  1  N,  7,  X^.  Oki,M. 

816.  At  common  law,  parol  ^rvidaBOO  is  in- 
ooni4>eteBt  to  sustain  an  aalaon  I7  A.  on  a 
written  promise  made  to  B.,  \ij  t^iring  >that 
rthe  latter  was  the  >agedt«f  tibs  fomarin  tte 
transaiction.  pHill,2U.]  Supreme OL^lMi, 
NnwcoiAb  v.  Oark,  1  Ihn,,  226. 

817.  F^ol  ipcoof  ie«dmiaiKblc  in  an  aation 
faQT  a  principal  i^pon  a  written  agneeaMn^  ex- 
ecuted by  his  agent,  to  Ahow-tet  the  peman 
who  exeotfted  the  igpaemBtft^M  w>  aa^piain- 
tiff^.aipont,  and  on  bis  behalf.  ^,  F.  (Um, 
Fl,  1862,  Union  India*Biibber'Oo. «.  Tob^- 
son,l  K  JD,  SmiUi,^^, 

818.  In  an  action  npon  a  wntten  oontmot, 
whether  within  the  fitetuto  of  iVaaida  or  not, 
parol  evidenoe  is  ioadmassibto  to  show^lbrithe 
pnrpoae  of  charging  parties  wheae  tiamasdo 
not  appear  on  Uie  instrument;  'that  .a  party 
who  signed  it  in  his  own  name  <  simply,  ^acted 
«as  ag«At  for  the  former  parties.  [1  Den.^  236 ; 
10  Wend.,r271 ;  11  Mass.,'27;  limiting  11  Ad. 
^  £1.,  689 ;  7  Taunt.,  296 ;  overruling  8  M.  h 
W.,  884 ;  Story  on  Agency,  §  161.]  K  7.  A*- 
perior  Ot.,  1861,  Fenly  v,  Stewart,  6  Anm^., 
101 ;  fi.  0.,  10  K  F.  LBff.  OU^  40. 

819.  When  a  oontraot  is  signed  by  a  peiwm 
in  his  own  name  merely,  parol  evidence  that 
he  acted  as  agent  for  a  third  person  is  iasd- 
missible  for  the  purpoae  of  charging  thelstter. 
[22  Wend.,  824.]  K  F.  Stqunor  CU,  186i, 
WilUams  o.  Ohristie,  4  Duer,  29. 

880.  Parol  evidence  is  inadmissible  to  exon- 
erate an  agent  who  has  aigoed  his  name  as 
principal  to  a  contract  Thas,  where  the  at- 
torney for  a  jndgmentKsreditor  bid  for  propcrtgr 
«old  under  execution,  and  took  a  oertifioato 
from  the  sheriff  in  his  own  name,  in  an  action 
brought  against  him  by  the  sheriff; — 3M, 
that  parol  evidence  was  inadmissible  to  show 
that  he  bought  the  property  as  agent  for  (he 
judgment-creditor.  iS^jpf0fiM(7£.,  1866,  Cbsp- 
pell  c.  Dann,  21  Barb,,  17. 
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ittL  AetoalfiNHid  mgj  be  proved  by  pwol, 
even  to  aYoid  the  Statute  of  Fraods.  Thoa,  an 
agent  having  porchased  land  nnder  instraotion 
from  his  priooipal,  and  ehar^^ed  the  latter  an 
advaooed  priee,  and  the  latter  halving  taken 
peeseiaion  of  the  land,— JS^ldE,  that  fparol  evi- 
dence -was  admissible,  to  prove  that  the  agent 
had  agreed  to  pmrchase  for  the  beneifit  cf  his 
priaoipaL  [Stoi7'B  £q.  Jor^  §  880.]  Supreme 
Oi^  1847,  WiUink  «.  Yanderveer,  1  Ba^^  i»89. 

822.  atensa  of  ^an  admitted  agrMmmt 
BMrbeahcmn.  When  it  ds  admitted  by  the 
pleadings,  in  an  actfen  upon  an  instmrnent 
for  the  payment  of  monej,  absolute  on  its 
fiuM,  that  it  was  made  as  a  seoorify  (mly, 
parol  evidenoe  is  admissible  to  ahow  the  terms 
of  the  agreement.  Ot.  ^  A^B9^^i  ^^^^ 
Agawam  Bandc  e.  Strever,  18  N.  Y.  (4  amiih\ 
503;  S.  P.,  Ohameerffy  1S14,  Moaes  o.  Mnrga- 
tiiQyd,  1  Johm.  Oh^  119. 

823.  Aaalgnmant.  Parol  evidence  is  inad- 
maasible  to  ehow  that«n  assignment,  absolnte 
on  its  face,  was  made  upon  condition  that  one- 
half  the  claim  asogned  ahonld,  when  tsoUeoted, 
be  paid  to  the  assignor.  8o.  hM^  where  the 
evidence  was  offered  to  impeach  the  plaintiff  ^s 
title  nnder  the  assignment.  jOU  ^  Jfip^aU^ 
1868,  Dargin  «.  Ireland,  14  K  F.  ^  wfiam.}, 
822. 

824.  -—  of  debt  aeonted  by  auvtaago. 
Where  one  instalment  of  a  debt  piKyable 
in  instalments,  and  secured  by  mortgage, 
was  assigned,  by  writing,  which  said  nothing 
abont  tiie  mtatgagdi^^ffM,  that  the  mort- 
gilge,.pro  iantOy  passed  by  the  legal  effect  of 
the  assignment  of  the  principal  debt,  and  that 
parol  evidence  that  the  assignor  reeerveid  the 
mortgage,  was  inadmissible.  ShtprmM  Gt.^ 
1828,  Pattison  e.  Hoil,  8  6^.,  747.  Oompere 
Austin  e.  Sawyer,  Id^  89. 

895.  —  of  ohattel  aortsga^e.  An  assign- 
ment of  a  chattel  mortgage  oannot  be  proved, 
by.  parol,  to  have  been  intended  as  a  discbaiige 
of  the  mortgage.  Saiprmis  Ot,^  1850,  Tyler  «. 
Taylor,  8  JBa/rb.,  585. 

826.  —  of  patent.  A  patentee,  daring  the 
negotiation  for  the  sale  of  a  right,  represented 
that  the  machine  was  a  nsefiol  improvement, 
bnt  the  sale  was  consummated  by  an  assign- 
ment containing  no  warranty.  EM^  in  an 
aetion  to  recover  back  the  purchase-money, 
that  proof  of  such  representation,  as  a  war- 
ranty, was  inadmissible.  The  whole  contract 
must  be  presumed  to  have  been  reduced  to 


writing  in  the  aaaignment.  -Su^^ma  (ft., 
1828,  Van  Oatrand  e.  J^ed,  1  Wand.,  4M. 

827.  —  of  loaaa.  A  &rm  being  leased  at  a 
rent  payable  annfually,  the  lessee  executed  a 
written  assignment  of  hie  interest  in  the  lease 
ehortly  before  the  reat-di|y.  In  an  aetion  by 
the  assignee  against  ^e  Idesee, — Hdi,  that 
parol  mdenee  was  inadmissible  to  show  that 
the  latter  agveed  to  pi|y  tiie  ^eat  due  on  the 
firat  rent^ky  after  the  assignment.  [5  B.i& 
0.,  589.]  Sftpr&me  Ot,  1862,  Qraves  v.  Por- 
ter, 11  £<M^^  692. 

828  The  plaintiff  b«ng  the  lessee  of  certain 
premisea,  under  a  leaae  leoding  Mi(y  1, 1864, 
and  also  hddiDQg  a  new  lease  from  that  day, 
assigaed  the  latter  lease  to  the  defiuidant  ton 
March  U,  1864,«iid ga^him  immediate  poe- 
:  session.  In  an  action  for  use  land  \oeeapatitfn^ 
— ifitfU,  tihat  iMtfol  evideaee  "Was  achnissible'to 
show  that  the  defendant  took^posseesion  uniler 
the  plaintiff  prior  to  May  1,  as  such  evidence 
in  no  way  contradieted  the  afwigamsut.  if.  71 
Chm.  PL,  1808,  Hilbball'e:  COark,  1  ffiU.,  87. 

829.  Award.  iParol  evidence  is  not  ad- 
missible, in  an  action  ttpon  urn  award,  to  ehow 
that  the  arbitrators  made  a  mistake  «in  their 
award.  Not  even  the  testimony  of  the  arbi- 
■tuatorstbemselvee  can  be  received.  [2Jdin8., 
62;  3  Id.,  867;  10  Id.,  147 ;  12  Id.,  811 ;  17 
Wend.,  418;  19  Id.,  287;  1  Hill,  819  J  OL 
of  Jfpieak,  IS61,  Doke  e.  James,  4  iT.  F.  (4 
Cdmst.),  668. 

830.  Under  a  snbmission,  in  general  terms, 
of  eveiy  demand  and  caose  of  action  in  law  or 
equity,  parol  evidence  is  inadmisdble  to  show 
that  the  arbitrators  awarded  concerning  a 
matter  which  was  not  in  controversy  between 
the  parties  at  the  time  of  the  eobnussion. 
aupr&mB  Oty  1812,  De  Long  v.  Stanton,  9 
John$,,-9S, 

831.  Where  an  award,  signed  by  two  arbi- 
trators, after  describing  them  as  the  persona 
to  whom  the  controversy  was  submitted, 
stated  that  *^we,  having  heard  the  proofe  of 
the  parties,  do  make  this  award  i^-^EM,  that 
parol  evidence  was  admissible  to  aupport  the 
award,  by  showing  that  a  third  arbitrator,  to 
whom,  jointly  with  the  others,  the  matters 
had  been  submitted,  had  also  heard  the  proo&. 
K  F.  Superior  Ot.,  1850,  Schulte  «.  Hals^, 
8  Stmdf.,  406. 

832.  BlU  of  eoeotaaqga.  In  an  action 
against  the  indorser  of  a  bill  of  eixchanga, 
parol  evidence  of  an  agreement  between  the 
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drawer  and  holder,  for  an  extension  of  time, 
was  ezdnded,  it  appearing  that  the  drawer 
had  executed  a  mortgage  to  the  holder,  for 
the  purpose  of  securing  the  payment  of  the 
bill,  at  the  execution  of  which  the  alleged 
agreement  was  made.  In  such  case,  the  mort- 
gage must  he  taken  to  express  the  true  and 
only  agreement  for  the  payment.  [24  Wend., 
419.]  Suprmne  Ct.^  1868,  Burbank  «.  Beach, 
16  Barh,^  826;  and  see  in/ra^  846,  868,  860, 
867. 

833.  PramJflflory  note.  Where  a  promis- 
sory note  expresses  no  time  for  its  payment, 
it  is  in  law  payable  immediately,  and  parol 
evidence  that  it  was  intended  to  be  payable 
at  a  fbture  day,  or  at  a  different  place  from 
that  at  which  it  was  drawn,  is  inadmissible. 
Svprems  Ot.^  1811,  Thompson  «.  Ketcham,  8 
Johm.^  189 ;  distinguishing  S.  0.,  4  /d,  286 ; 
K  F.  (km,  PI,  1868,  Van  AUen  v.  Allen,  1 
HiU,,  624. 

834.  In  an  action  upon  a  note  drawn  pay- 
able in  January,  1810,  defendant  offered  to 
prove  that  the  date  1810,  was  inserted,  by 
mistake,  for  1811.  Held,  inadmissible.  Sh' 
prems  Ot,,  1811,  Fitzhugh  v,  Runyon,  8  Johns,, 
876.*    Compare  ntpra,  798. 

836.  Parol  evidence  of  an  agreement,  con- 
temporaneous with  the  making  of  a  note,  that 
the  note  should  be  void  in  a  certain  event,  is 
inadmissible.  Suprems  Ot.,  1841,  Payne  v, 
Ladue,  1  Sill,  116. 

836w  In  an  action  upon  a  promissory  note, 
parol  evidence  is  inadmissible,  to  show  that  it 
was  given  for  a  written  release  of  the  payee^s 
interest  in  the  estate  of  a  deceased  person, 
with  an  agreement  that,  if  the  interests  of  the 
other  heirs  could  not  be  obtained,  both  the 
note  and  release  should  be  void.  [2  Fairf., 
440.]  Suprems  Ot,  1848,  Ely  v.  Eilborn,  6 
Den.,  614. 

837.  In  an  action  upon  a  promissory  note, 
parol  evidence  cannot  be  received  to  show 
that,  at  the  time  it  was  made,  the  plaintiff 
agreed  to  surrender  it,  in  case  he  could  not 
find  a  receipt  for  certain  goods  sold  to  him  by 
the  defendant — ^no  fhiud  being  shown.  Sii- 
preme  Ot,,  1846,  Brown  f>.  Hull,  1  Den.,  400. 

838.  Parol  evidence  is  inadmissible  to  show 
that  a  note,  absolute  in  its  terms,  was  made 
Bubject  to  a  condition,  no  fraud  or  mistake 
being  alleged.    [7  Mass.,  618;  11  Id.,  27;  8 


*  Approved  in  JBrwiu  «.  Saunders,  1  Omo.,  249. 


Johns.,  146,  876 ;  18  Id.,  45 ;  8  Oampb^  57.] 
Supreme  Ct.,  1828,  Erwin  f>.  Saunders,  1  Ckno,^ 
249. 

839.  In  an  action  upon  a  promissory  note, 
parol  evidence  is  inadmissible  to  show  tiiat  it 
was  to  be  paid  out  of  a  particular  fund,  and 
that,  in  a  certain  contingency,  the  maker  was 
to  be  liable  for  a  part  only  of  the  amount 
Such  evidence  would  substitute  an  entirely 
different  agreement  for  the  written  instru- 
ment. [6  Peters,  69 ;  17  Wend.,  190 ;  Oow. 
&  Hiirs  Notes,  1460.]  (X  of  AppeaU,  1861, 
Gridley  f».  Dole,  4  N.  Y.  (4  Chmet^^  486. 

840.  In  an  action  upon  a  promissory  note, 
between  the  original  parties,  parol  evidence 
may  be  received,  to  show  that  the  note  was 
given  for  the  price  of  the  property  sold,  upon 
a  contemporaneous  agreement  that  if  the  prop- 
erty fell  below  a  given  measurement^  an  abate- 
ment from  the  note  should  be  made ;  and  that 
upon  measurement,  the  property  sold  was 
found  to  be  less  than  the  estimated  quantity. 
Ot.of  AppeaU,  1864, Carter  «.  Hamilton,  S^ld. 
Notes,  No.  6,  80 ;  reversing  S.  C,  11  BoTh.^ 
147.     Compare  Danning  «.  Pratt,  4  Dtter,  881. 

841.  Though  parol  evidence  of  a  bare  pnor 
agreement  to  cancel  a  promissory  note  on  the 
return  of  the  consideration,  cannot  be  received 
in  an  action  upon  the  note,  yet  when  such  an 
agreement  has  been  executed  by  the  return 
of  the  consideration  to  the  payee,  and  his  ac- 
ceptance thereof^  the  evidence  is  competent 
as  introductory  to  the  latter  &cts.  [Cow.  d^ 
Hill's  Notes,  976;  2  Bail.,  806;  5  Yt,  514; 
8  Id.,  248 ;  17  Rich.,  171 ;  17  Wend.,  191.] 
Supreme  Ot.,  1844,  Bank  of  Lyons  v.  Demmon, 
EUl  S  D.  Supp.,  898. 

842.  In  an  action  upon  a  note,  parol  evi- 
dence is  admissible  to  show  that  it  was  ^ven 
for  goods  soldf  and  that,  at.  the  time  of  the 
sale,  the  plaintiff  made  a  promise  in  respect 
to  the  goods,  which  he  has  broken.  This  does 
not  contradict  the  note.  Supreme  Ot.,  1842, 
Batterman  «.  Pierce,  8  Hill,  171. 

843.  In  an  action  upon  a  promissory  note, 
parol  evidence  is  admissible  to  show  that  the 
defendant  gave  the  note  to  the  plaintiff  as 
agent  of  a  third  party,  and  that  defendant 
stated,  at  the  time,  that  he  did  not  owe  the 
plaintiff's  principal  so  much,  but'would  give 
the  note  and  let  it  lie  until  he  found  his  pa 
pers.  These  fiicts  being  established,  plaintiff 
must  be  considered  as  receiving  the  note  sub- 
ject to  the  examination  d  accounts  to  be 
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made,  and  as  holding  it  only  for  the  actual 
amoimt  due  from  the  defendant  to  the  original 
creditor.  8%ifreme  Ct^  1816,  Olmsted  «.  Stew- 
art, 18  Johm.^  288. 

844.  In  an  action  apon  a  note,  it  appeared 
that  the  plaintiff  had  assigned  a  lease  of  cer- 
tain land  to  the  defendant  hy  an  instrument 
expressing  a  consideration  of  $8,000.  The  de- 
fendant covenanted  to  pay  the  rent,  and  gave 
the  plaintiff  the  note  on  which  the  action  was 
brought,  for  $2,000,  and  another  for  $1,000, 
both  under  seal.  HM^  that  the  defendant 
might  prove  by  parol  that  the  consideration 
for  the«assignment  was  only  $2,000,  that  the 
$1,000  note  was  given  as  collateral  security  for 
the  payment  of  the  rent,  and  that  he  had  paid 
the  note,  and  afterwards  had  been  compelled 
to  pay  the  rent;  and  might  thus  establish  a 
•et-off  against  the  plaintiff's  claim.  Ct,  qf 
Brrcrsy  1845,  Adams  v.  Hull,  2  2^.,  806 ;  re- 
veruDg  8.  0.,  1  HtO,  601. 

M&  XfaEtencUng  time.  Parol  evidence  of 
an  agreement^  made  at  the  time  of  the  execu- 
tion of  a  promissory  note,  for  an  extension  of 
time  upon  the  note,  is  inadmissible.  [1  Johns. 
Oas.,  22;  8  Johns.,  528;  1  Oow.,  250.]  »^ 
preme  CfL^  1826,  Frost  v.  Everett,  5  Cow.^  497 ; 
and  see  tu^o,  882 ;  in^ro,  858,  860,  867. 

846u  In  an  action  against  a  surety,  where 
the  creditor  had  extended  the  time  of  pay- 
ment by  taking  the  note  of  the  principal 
debtor  at  one  day  after  date,  without  the 
assent  of  the  surety, — HM^^  that  parol  evi- 
dence could  not  be  recdved  to  show  that  the 
note  was  made  merely  as  a  memorandum  of 
the  amount  due,  and  not  as  an  actual  exten- 
sion of  credit.  (X  qf  Brran^  1846,  Fellows 
«.  Prentiss,  8  Den.^  512. 

847.  lioat  note.  Parol  evidence  of  the  con- 
tents of  a  lost  note  or  bill,  admissible,  notwith- 
standing it  was  negotiable.  2  Bm.  Stal.,  406,  §  76. 
See  BiLU,  Nons,  amd  Chboks,  X. 

848.  Piomiee  by  Indoner.  Any  parol 
promise  to  pay  the  bill  or  note,  which  an  in- 
dcrser  may  make  at  the  time  of  indorsing  it, 
ia  merged  in  the  indorsement.  Parol  evidence 
of  such  promise  is  not  competent  to  charge 
him,  in  lieu  of  demand  and  notice.  Supr&me 
Ot^  1850,  Montgomery  Oounty  Bank  o.  Albany 
Oity  Bank,  8  Bwrh.^  896 ;  1858,  Bank  of  Albion 
«.  Smith,  27 /i.,  489. 

849.  Jolnt-makeni  of  note.  In  an  action 
by  one  of  several  noakers  of  a  note  against  a 
co-signer,  for  money  paid  thereon,  parol  evi- 


dence is  admissible  to  show  the  relations  of 
the  joint-makers  to  each  other,  as  that  one 
was  principal,  and  the  others  practically  sure-* 
ties,  or  that  one  who  signed  as  surety  was 
actually  the  principal  debtor.  [6  Barb.,  199 ; 
2  Oomst,  406.]  dupreme  Ct.y  1851,  Robisoa 
e.  Lyle,  10  BcMrb.y  512.  Compare  ntprck,  784 ; 
if^o,  868. 

85<X  fiUgnatore  as  agent  It  ieems^  that 
in  the  case  of  indorsers  or  drawers  of  bills  and 
promissory  notes,  when  there  is  ambiguity,  as 
where  the  drawer  signs  ^^  as  agent^"  parol  evi- 
dence is  admissible  of  the  drcumstances  at- 
tending the  transaction.  [2  Oow.  ds  Hill*s 
Notes,  1858 ;  1  Mas.,  10.]  Supreme  Ot^  Ovr- 
euUy  1850,  Hicks  «.  Hinde,  6  Htno,  Pr.^  1. 

851.  Cheok.  Where  a  broker  paid  out  a 
check  indorsed  by  a  derk  in  his  employmenti 
and  the  check  being  dishonored,  the  derk  was 
sued  upon  his  indor8ement,^^d2e2,  that  evi- 
dence of  a  usage  among  brokers  to  draw  all 
checks  to  the  order  of  their  clerks,  and  that 
the  clerks  were  not  understood  to  be  liable  on 
their  indorsements,  was  inadmissible.  Jf.  F. 
Com.  Fl,  1846,  Ourrie  «.  Smith,  4^.  F.  Leg. 
Obi.,  848. 

882.  Notloe  of  protest.  Where  a  notice  of 
protest,  duly  served,  is  erroneous  in  some  par- 
ticulars, rendering  it  ambiguous  on  its  face^ 
evidence  is  admissible  to  show  that  there  was 
only  one  note  or  bill  to  which  it  could  possi- 
bly have  applied.  [1  M.  ds  S.,  299 ;  18  Johns.^ 
81 ;  4  Wend.,  818.]  So  held^  where  the  amount 
of  the  note  was  misstated  in  the  body  of  the 
notice,  but  was  correctly  given  in  figures  in 
the  margin.  Ot,  of  Appeale^  1851,  Oayuga 
Oounty  Bank  «.  Warden,  6  K  T.  (2  8eli.\ 
19;  reaffirming  8. 0.,  1  N.  Y.  (1  Ccmait.\  418. 
See,  also,  Oook  «.  Litchfield,  2  Bme^  187;  and 
Biixa,  NoTBS,  AND  Ohbokb,  828-^884. 

853L  Bond.  Parol  evidence  of  an  agree- 
ment between  the  parties  to  a  bond,  at  the 
time  of  its  execution,  for  an  extension  of  time 
for  its  payment,  is  inadmissible.  [1  Johns. 
Oh.,  425.]  F.  Chofii.  Ot^  1888,  Martin  e. 
Rapelye,  8  Edw,,  229.  See,  also,  nipra,  882, 
845;  iVro,  860,  867. 

854.  Parol  evidence  is  inadmissible  to  show 
that  a  bond,  for  the  payment  of  money  uncon- 
ditionally, was  executed  as  collateral  security 
for  the  performance  of  a  contract  [Oow p., 
47;  8  Johns.,  192;  Oro.  Eliz.,  697;  8  Wil.^ 
275.]  Supreme  Ot,,  1820,  Wells  o.  Baldwin^ 
18/oAfU.,  45. 
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A  bond  fbr  the  payment  of  mMwy, 
abeolato  on  it6  fiioe,  may  be  shown,  by  parol 
evidenoe,  to  have  been  deliTeoed  under  an 
agreement  that  it  shoald  be  held  by  ^e 
obligee  as  collateral  seonrity  for  a  debt  of  a 
third  party,  and  ehoald  be  canoelled  on  pay- 
Bient  thereof.  Sneh  evidence  is  net  regarded' 
as  oontradiotory  to  the  written  nndertaking, 
but  as  tending  to  ^ow  that  it  baa  been  cUs- 
eharged.  €ft.  0/  AppeaU^  1667,  Oheeter  «. 
Bank  of  Eingston,  14  if:  F.  (d  Smith),  88lh 

866t  Pfeu-ol  evidenoe  is  admissible-  to  shew 
tilat  two  bonds,  one  aceompanyiog  a  warrant 
of  aittopney,  and  the  other  aoeompanyiog  a 
mortgage,  were  executed  for  the  same  debt, 
even  though  they  are- made  payable  a^  differ- 
ent periods.  JSktprmM  0t,  1848^  Delapkune 
9i  HitoJMook,  6  MUi^  14, 

9S9.  Jndjpnwit.  A  raK>tion  to  set  asi^e  a 
judgment  entered  upon  bond  and  warrant, 
Mng  addressed  to  the  equitable  power  of  the 
eourt,  parol  evidenoe  is  oompetont,  apon  suoh 
frmotioo,  to  impeaeb  the  Judgment;  especially 
if^it- assail  only  the  oonsideration  of  the  bond. 
JS^ftreme  Ct^,  8p.  7.,  1849,  Ayerifi  e.  Louoka, 
6.8^&.,  19. 

800L  Bead  Mid  inoitBage  flux>l  evidenoe 
is-  not  admisfflUe  to  show  that  a  bond  and 
mortgage  for  the  payment  of  money,  were  not 
t»  be^  paid,  uidess  the  mortgagee  rendered  a 
partioular  senrioe  to  the  mortgagor,— no  fraud, 
mistake,  er  aeeident,  appearing  in  the  case. 
[tDowiv,  47;  18  Joboa,  46;  5  Oow.,  178;  12 
Wend.,  ei ;  1  Johns.  Oh.,  436;  8  Yee.  Jr.,  84; 
S.Dev.  dt  Bat.  Sq.,  196;  1  Johns.  Oh.,  881>; 
B»pk.,  134.]  A,  F.  OkatL  Ot,  1848,  Russell 
««  mBney,  1  &mdf.  (7A.,  84;  8. 0.,  more  Mly 
vepertod,  t  K  F.  Leg.  OU,,  888. 

869i  Moitgi««.  Parol  evidenoe  is  inad- 
missible (no  frauds  mistake,  or  surprise,  being 
showai)  to  prove  that  a  mwtgage^  whieh  on 
vie  faoe  ia  oonditioned  for  the  payment  of 
money,  was  intended  by  the  parties  to  seoure 
the  conveyance  of  a  tract  of  land.  (HM/Mery, 
1824,  Meads  e.  Lansingh,  Moph.,  124.  See, 
also,  wpm,  854 

860.  In  a  suit  brought  to  foreelose  a  mort- 
gage, given  to  secure  the  payment  of  a  bond 
conditwued  for  the  payment  of  a  sum  of  money 
on  a  speoified  day,  parol  evidenoe  is  inadmis- 
sible to  show  that,  at  the  time  of  the  delivery 
of  the 'bond  and  mortgage,  there  was  a  verbal 
agreement  that  the  money  should  not  be  due 
until  a  later  day.    If.  F.  Buperwr  Ci.,  1868, 


Hunt  e.  Bloomer,  6  Du&r,  202:  A^nd  see, 
9upra,  882,  845^  868;  in/¥&,  8<7. 

Ml.  In  an  action  of  ejectment,  brought  by 
a  purchaser  on  foreclosure,  defendant  cannot 
prove  by  parol  that  the  mortgage  was  given 
as  a  security  against  a  contingent  liability,  on 
which  the  mortgagee  incurred  no  loss.  Su- 
preme Gt,,  1826,  Jackson  e.  Jackson,  6  C&w,^ 
178. 

M2.  It  is  competent  to  prove  by  parol  that 
a  mortgage  was  held  by  the  mortgagee,  as  to 
a  part  of  the  proceeds,  in  trust  for  another 
person,  as  a  basis  of  a  promise  made  by  the 
mortgagee  to  pay  su<^  portion  of  the  pro- 
ceeds. Such  evidenoe  does  not  contradict  the 
mortgage.  SttpretM  Oty  1840^  Arteher  e.  Ifo- 
Dufie,  6  Barb.,  147. 

•69.  O.  took  a  oottveyanoe  of  land  in  hie 
own  name,  and  gave  a  mortgage  for  a  part  of 
the  price,  with  his  bond,  in  which  a  corpora- 
tion Joined  as  a  surety.  AM,  that,  as  between 
the  parties,  it  was  competent  for  kim  to  prove 
by  pan^  that  the  purc^mse  was  made  for  the 
oorporation,  and  at  its  request,  and  that  he 
was,  hi  fact^  but  a  surety  in  the  bond.  A.  V, 
Ohan.  0t,,  1846,  Mohawk  ds  Hudaon  R.  R. 
Oo.  e.  Ocstigan,  2  Swi^f.  Oh.,  896. 

864i  The  plaintiff  delivered  to  a  tiiird  party 
a  bond  and  mortgage,  to  be  held  as  seeurity 
for  the  payment  of  the  oontract-pnce  of  stone 
to  be  supplied  by  defondants  uder  a  contract. 
The  defondants  subsequently  supplied  other 
stone  under  a  separate  agreement,  and  ayeged 
that  it  was  orally  agreed  that  the  mort|p'9^ 
should  stand  as  seeurity  for  sudi  ftnrther  sup- 
plies. 

HM,  that  parol  evideaoe  of  such  an  exten- 
sion of  the  mortgage  was  inadmissiblo.  N 
r.  9u90rwr  Gt,,  1866^  Towmcyad  e.  E^iinre 
Stone-Dressing  Oo.,  8  Duer^  208.  See,  also, 
Bank  of  Utica  e.  Finch,  8  Btxrh.  Oh,,  298. 

865w  Chattel  mortgage.  Parol  evidenoe  is 
inadmissible,  at  law,  to  show  that  the  sum 
spedied  in  the  condition  of  a  chattel  uM^rt- 
gage  exceeded  the  amount  actnatly  dne.  Snch 
mistake  can  only  be  corrected  in  equity,  iftf- 
prem4  Oi.,  1884^  Patohhi  e.  Pieroe,  12  WML, 
81. 

Ma  Oeowtty  far  fetora  aa«aaoes«  That 
parol  evidence  is  admissibte  to  show  the  pur> 
pose  and  intent  with  whioh  a  judgment  or 
mortgage,  given  to-  secwe  ftiture  advances, 
was  givaen.  This  does  not  conflict  with  the 
principle  that  parol  evidence  cannot  be  ad* 
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raitted  to  ootttradiet  the  wriltea  initratneiit. 
'  Ot.  of  AfpsaU,  I8684  Trnsoot;!;  «.  King,  6  K 
F.  (2  8iid,)^  147;  reyeraingr  8.  0.,  6  Bwrh., 
846.  See,  akso,  AUen  v.  Hudson  River  ICntaal 
Ins.  Oo.,  19  Id.,  44a. 

807.  Bond  and  wavrnnt  If  a  bond  and 
warrant  of  attorney  are  ^tod  as  security  for 
ontstaoding  notes,  on  terms  specified  in  a  wri1>- 
ten  agreement  of  the  creditor,  a  oontemporane- 
oos  agreement  to  extend  the  time  for  payment 
of  the  notes  cannot  be  proved  by  parol.  3u^ 
prmne  OU^  1640,  Farmers  ^  Mannihctarers' 
Bank  v.  Wbinfield,  24  W^nd,,  419.  And  e 
My^ra,  8»ft,  846,  8M,  860. 

868.  Bnt  in  snob  a  ease, — HM,  in  an  ac- 
tion against  the  indorser  of  the  notes^  that  it 
was  competent  to  show  that  the  written  agree* 
neent  was  ftlsely  read  over  at  the  time  of  sign- 
ing', and  theft  the  true  parol  agreement  waa, 
thftt  the  avaib  of  the  Judgment  should  apply 
Oft  tho  note,  and  that  the  malier  should  have 
tnne.    Ih    Compare  rapm^  796. 

8M.  Gtovaoant  Evidence  of  a  statement 
ef  an  a^st  of  lessors  at  the  time  of  executing 
a  lease,  the*  hie  priwnpals  wonld  not  avail 
tiiemaelves  of  the  benefit  of  a  covenant  iviii<A 
tiiey  exacted,  provided  the  viola^n  of  it  wae 
orderly,  ia  inadmiseiblek  IT.  Y.  St^terior  Ot,, 
1868,  Dodge  e.  Lambert,  2  Bom».,  070,  679. 

800*  AJithough  parol  evidence  is  ateiseible 
to  show  that  tbe  ceosideration  ci  a  sealed  in* 
atananenA,  though  expieeaod  by  it  to  be  in 
Doney^  waa  actually  a  promtssoiy  note;  yet  it 
ie  not  competsDt  to  prove  an  agreement,  be- 
tireeit  tha  parties  to  the  deed,  that  in  case  the 
note  waa  net  pud  at  maturi^,  the  covenants 
of  the  instrament  shoold  be  Toid.  Suprtme 
Ct^  1886,  McOurtie  e.  Stevens,  18  WmA.,  627. 
Oonnpafe  h^f^  JSMmHice  to  DmU, 

871.  tonao.  Parol  evidence  is  inadmissi- 
ble to  show  that  a  leaae^  executed  in  the  name 
of,  and  reserving  a  rant  to,  one  perron,  was 
intended  for  the  benefit  of  another.  Svffwie 
CL,  1810,  Jackson  «i  Foster,  Id  Johm.,  488. 

ffiai  Parol  evidence  is  inadmissible,  as  be> 
tween  the  partiea  and  those  deriving  title  from 
thorn,  to  show  that  a  lease  of  real  estate  made 
on  its  face  to  A.,  was  made  for  the  benefit  of 
A.  AB.Joiotly.  For  this  would  create  a  parol 
traat  in  real  esUte,  which  is  prohibited.  [2 
Bev.  Stat.,  180,  S  6.]  /S^prasM  (7t,  1849,  Otis 
e.  Sill,  8  Jbf«.,  102, 122. 

873.  In  an  action  for  use  and  occupation, 
no  occupation  was  proved,  but  an  agreement 


to  hire  ibr  five  years  was  produced  in  writing, 
signed  by  the  defendant,  who  oflfered  to  prove^ 
in  defence,  a  parol  agreement  on  the  part  of 
the  landlord  to  repair.  JffM,  that  the  defend- 
ant not  having  raised  any  objection  on  the 
ground  of  want  of  coasideratioa  fbr  his  agree- 
ment, it  must  be  presumed  that  the  landlord 
had  given  a  lease  in  writing,  aa  that  waa  an 
indispensabie  consideration  p  Bev.  Stat,  184 
2  Ld.  Raym.,  1418 ;  4  Bob.  d^  P.,  168] ;  and, 
tberefora,  that  tho  evidence  was  inadmis- 
sible, as  tending  to  vary  a  written  contract 
Sujfrmme  Gt.,  184ft,  Clevee  e.  Villenghby,  T 
J7«Z2,88. 

874.  in  an  action  lor  rant  upon  a  lease,  tba 
deAndant  cannot  preve  by  parol  an  agreeaaen* 
on  the  part  of  the  lessor,  contemporaneoua  with 
tbe  lease^  to  make  improvements  on  tbe  preu^ 
iaas, — ^no  Ihwd  or  mistake  being  sla>wn.  Ni 
T.  aufM»ior  Gt.,  1802,  Magror,  fa.,  of  N.  Y. 
V.  Price,  6  /Amd/.,  642. 

875k  In  an  action  for  rent,  a  written  eon* 
tract  of  hiring  being  proved,  signed  by  tiio 
tenant,  the  presumptioB  is,  ^at  the  landlord 
gave  a  writtm  tease,  and  until  that  presump- 
tion ia  dispfov«d^  evidence  of  a  parol  agree- 
ment on  his  part  to  repair  the  pramisesy  is 
inadmissible.  N.  F.  (km.  PL,  1807,  Mayor  e. 
MoUer,  1  MiU),  491. 

87€.  In  an  action  against  a  surety  iipon  a 
leases  ImvoI  evidence  ia  inadmissible  to  show 
an  agreement  on  the  part  of  1^  leaaor,  at  tiio 
time  of  executing  the  lease,  that  tfaa  tenant 
might  surrender  the  premisesat  any  thne^ and 
that  the  surety  should  be  therein  discharged, 
[1  Oreeal.  on  £▼.,  J  270 ;  7  Hill,  88 ;  1  S.  D. 
Smith,  208.]  ir.  7.  Oom.  PI,  1806,  Brady  «. 
Peiper,  1  SOt.,  61. 

877..  TManinHy  agaioat  vent.  ▲Hhoogh 
there  is  awrilton  indemnity  agafavt  IhONHfy 
fi^r  Ihtore  rent,  parol  evidence  of  a  promte  to 
pay  back  rent  ia  admissible.  The  undartak- 
inga  are  to  be  deemed  independent  N.  F. 
Chm.  PL  (lS42f),  Bedford  e.  Brunell,  1 K.  F. 
L99.  O^^  896. 

878L  UoMBBOb  A  tenant  may  prove,  by 
parol,  a  license  to  renove  buiMings  to  be 
erected  by  him  on  the  leased  premises,  al- 
thouf^  given  at  the  time  o#  executing  the 
lease,  and  not  inducM  in  it  AprwM  Ot, 
1801,  Dubois  e.  KeUy,  10  Ba/rk,  496. 

878.  In  an  action  by  the  landlord  agaiaat 
the  tenant  iot  waste  in  cutting  treea,  evidence 
of  a  parol  cccMent  by  the  landlord  to  the  cut* 
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ting  of  the  trees,  on  condition  that  the  tenant 
would  clear  and  seed  down  the  land  when  the 
trees  were  cat,  is  not  admissible;  snch  con- 
sent being  a  mere  license,  and  requiring  a  wri- 
ting to  give  it  validity.  [2  Rev.  Stat.,  884, 
§  1.]  Ct.  {(fAppeaU,  1854,  McGregor  «.  Brown, 
10  K  T.  (6  AR),  114. 

880.  Iiettert-patentk  In  ejectment,  the 
plaintiff  showed  letters-patent  from  the  State 
to  IC.,  his  lessor.  The  defendant,  who  claimed 
title  under  A.,  offered  letters-patent  subsequent 
in  date  to  those  issued  to  H.,  which  recited 
that  the  previous  letters  had  been  issued  to 
M.  bj  mistake;  and  also  offered  proof  that, 
prior  to  the  date  of  M-'s  letters,  A.  was  in  pos- 
session of  the  land,  and  had  paid  for  the  same. 
Held^  inadmissible.  The  elder  patent,  while 
in  force,  was  conclusive  against  the  junior; 
and  such  patent  cannot  be  impeached,  collat- 
erally, by  proof  of  mistake,  but  only  in  a  direct 
proceeding.  It  is  only  where  the  patent  is 
void  on  its  face,  or  was  issued  wiUiout  au- 
thority or  contrary  to  law,  that  it  can  be  held 
void  in  a  collateral  proceeding.  SuprefM  Ot.j 
1818,  Jackson  «.  Lawton,  10  Johm.^  S8 ;  and 
see  Parmelee  «.  Oswego  h  Syracuse  R.  R.  Oo., 
7  BaTb.y  699. 

881.  In  ejectment  by  heirs  of  Lanul  H., 
claiming  under  letters-patent  for  military 
bounty-lands  issued  to  Ikmd  H.,  the  plain- 
tifb  introduced  evidence  to  show  that  their 
ancestor  was  the  party  intended  in  the  letters- 
patent,  and  that  his  Christian  name  was  stated 
as  David  instead  of  Daniel,  by  mistake;  and 
they  also  showed  an  act  of  the  Legislature  re- 
citing the  mistake  in  the  patent,  and  declaring 
that  the  lands  embraced,  should  be  deemed  to 
hare  vested  in  Daniel  H.  Heldy  that  plaintiffs 
were  entitled  to  recover;  notwithstanding  de- 
fendant claimed  under  one  David  H.,  also  a 
soldier.  Either  the  letters-patent  were  void 
by  reason  of  the  misnomer  [Oro.  EUz.,  828; 
Bao.  Max.,  107],  in  which  case  the  Legislative 
Act  operated  as  a  new  grant  to  Daniel  H.,  or 
the  parol  proof  was  competent  to  Correct  the 
mistake  in  the  letters,  and  to  ascertain  the 
person  intended.  Supreme  Ot.^  1818,  Jackson 
«.  Sunley,  10  Johnt,^  188. 

882.  In  ^ectment  by  plaintiff,  claiming  un- 
der letters-patent  from  liie  State  issued  to  G, 
Ebueeman^  for  military  bounty-lands,  the  de- 
fendants offered  to  prove  that  no  G.  House- 
man served ;  that  one  G,  ffoamer  did  serve, 
and  was  entitled  to  the  grant ;  that  the  letters 


were  intended  fdV  him ;  that  he  was  dead,  and 
defendants  were  his  heirs.  Eeldy  inadmisu-  * 
ble,  as  tending  to  contradict  the  written  in- 
strument Parol  evidence  wonld  be  competent 
to  show  that  G.  Houseman  and  G.  Hosmer 
were  one  and  the  same  person;  bot  not  to 
show  that,  they  being  two  persons,  a  grant  to 
one  was  intended  for  the  other.  [Following  10 
Johns.,  28 ;  and  distinguishing  Id.,  188.]  Su- 
preme Ct.^  1815,  Jackson  «.  Hart,  12  Johns.,  77. 

883.  In  ejectment,  defendant  may  defeat 
plaintiff's  title  by  showing,  by  parol,  that  the 
lessor  of  the  plaindff  is  not  the  same  person 
with  the  grantee  named  in  the  grant  under 
which  he  claims,  although  of  the  same  name. 
Supreme  Ot,,  1816,  Jackson  o.  Goes,  18  Johns., 
518. 

884.  In  ^ectment  by  plaintiff  claiming  un- 
der letters-patent  for  military  bonnty-landsy  * 
issued  to  P.  S.,  which  letters  described  the 
class  of  persons  to  whom  such  lettera  were 
authorized  to  be  issued, — Held^  that  defend- 
ant might  show  negatively  that  P.  8.,  the  les- 
sor of  plaintiff  was  not  the  same  person  with 
P.  S.,  tiie  patentee,  notwithstanding  the  simi- 
larity of  name ;  and  that  parol  proof  that  the 
lessor  of  plaintiff  had  not  rendered  services 
bringing  him  within  the  class  of  beneficiaries 
intended,  was  competent  for  this  purpose. 
lb.  Compare,  also,  Jackson  e.  Elng,  6  (^., 
287;  Jackson  «.  Oody,  9  7(2.,  140. 

885.  Offloer'a  irfgnfltTira.  Where  a  record 
has  been  signed  by  an  officer, — e,  g^  a  county 
judge, — ^without  stating  his  office,  parol  evi- 
dence is  admissible  to  show  that  he  held  an 
office  which  authorized  him  to  sign  auch  a 
record.  Supreme  Ot.,  1884,  Elliot  e.  Oronk, 
18  Wend.,  86. 

88&  If  a  warrant  for  the  collection  of  taxes, 
signed  by  the  proper  officers  without  the  addi- 
tion of  tiieir  office,  be  not  sufficient  justifica- 
tion in  an  action  against  the  collector  for  seizing 
property  under  it,  parol  evidence  is  admissible 
to  show  that  the  signers  of  the  warrant  act- 
ually held  the  offices  by  virtue  of  which  they 
acted.  [18  Wend.,  85 ;  4  Wash.,  718.]  OL  of 
Appeals,  1849,  Sheldon  e.  Van  Buskirk,  9  N. 
F.  (2  OomsL),  478. 

887.  Petf tionen' aignatnrea.  The  trustees 
of  a  village  were  empowered  by  the  charter  to 
make  a  certain  improvement,  upon  petition  of 
a  minority  of  the  owners  to  be  benefited ; — 
Held,  that  it  was  competent  to  prove,  in  order 
to  show  the  action  taken  by  them  to  be  with 
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<mt  jorisdictioD,  that  the  petition,  thoagh 
dgned  by  a  majority,  bad  been  entirely  al- 
tered after  the  signatures  of  some  bad  been 
obtained.    Supreme  Ot.^  1842,  Graves  «.  Otis, 

888.  Parol  evidence  of  the  location  of  the 
freeholds  of  petitioners  for  the  laying  out  a 
highway, — HM^  admissible.  Oommissioners 
of  Boshwick  «.  Heserole,  10  Weiid.,  122. 

889.  Recitala  of  jmindictioiial  facta,  in 
an  order  made  in  a  special  proceeding,  may  be 
contradicted,  on  the  part  of  persons  whose 
rights  are  affected,  by  parol  evidence.  Ct,  oj 
Appeals^  1852,  Adams  «.  Saratoga  d^  Washing- 
ton R.  K  Co.,  10  K  7.  (6  Seld.),  828.  Su^ 
preme  Ot.y  1868,  People  v.  Commissioners  of 
Highways  of  Seward,  27  Ba/rh,^  94. 

89(X  Thus,  on  the  trial  of  an  application  for 
a  mandamus  to  compel  the  commissioners  of 
highways  to  open  a  road  which  they  had  laid 
out,  the  recital  in  their  order  laying  it  out, 
that  twelve  freeholders  had  certified  to  its 
necessity,  is  not  conclusive;  but  parol  evi- 
dence is  admissible  to  show  that  one  of  those 
certifying  was  not  a  freeholder.  This  being  a 
jorisdictional  fact,  is  open  to  contradiction. 
[5  Hill,  168;  5  Barb.,  607;  6  Id.,  670;  18 
W^d.,  482.]  Supreme  (7^.,^^1868,  People  «. 
Oommissioners  of  Highways  of  Seward,  27 
.fiard.,'94. 

891.  The  doctrine  of  estoppel  should  not 
apply  to  exclude  such  evidence.  There  is  no 
reason  why  public  oflQcers  of  any  description, 
notwithstanding  they  may  have  assumed  un- 
lawiU  authority  and  acted  under  it,  may  not 
stop  short  when  they  discover  their  error,  and 
refose  to  proceed  further.    lb. 

892.  Where  an  order  laying  out  a  highway 
was  signed  by  a  minority  only  of  the  commis- 
sioners,  and  did  not  recite  that  notice  had 
been  given  to  the  other  of  the  meeting, — 
JSM^  that  parol  evidence  could  dot  be  re- 
ceived to  show  that  all  the  couimissioners 
were  notified,  and  were  present  .  lb, 

893.  FoUoy  of  inanranoe.  Parol  evidence 
is  not  admissible  to  vary  or  contradict  a  pol- 
icy of  insurance,  except  in  the  special  instance 
of  explanations  resulting  from  the  usage  of 
trade.  Supreme  Ot.^  1802,  New  Tork  Ins.  Oo. 
«.  Thomas,  8  Johns,  Cae,^  1.  Oompare  Mer- 
cantile Ins.  Oo.  e.  State  Ins.  Oo.  of  Penn.,  25 
Barb,,  819. 

894i  In  making  out  a  policy  of  insurance 

intended  as  an  insurance  on  profits,  the  parties 

VoL.n. 


filled  up  a  printed  blank  for  a  policy  on  cargo, 
inserting  a  valuation  in  manuscript  in  a  blank, 
in  the  printed  form,  in  such  a  way  that,  taken 
in  connection  with  the  printed  words  follow- 
ing, the  valuation  appeared  to  be  a  valuation 
of  the  goods,  not  of  the  profits.  Seld^  that 
evidence  that  there  were  no  blanks  for  policies 
on  profits,  and  that  it  was  the  usual  practice 
in  insuring  on  profits  to  fill  up  a  blank  for  a 
policy  on  cargo  in  the  manner  above  described, 
and  that  the  valuation  inserted  was  always 
understood  to  refer  to  the  property  insured ; 
and  that  in  the  present  case  the  oral  agree- 
ment and  actual  intention  of  the  parties  was 
to  put  a  valuation  on  the  profits,— was  inad- 
missible. The  contract  as  executed  being  un- 
ambiguous, and  there  being  no  contradiction 
between  the  written  and  printed  parts,  parol 
evidence  could  not  be  resorted  to.  Supreme 
Cft.,  1806,  Mumford  v.  Hallett,  1  Johne.,  488. 

895.  Parol  evidence  is  inadmissible  in  an 
action  upon  a  policy  of  insurance  on  freight^ 
to  show  that  the  parties  intended  the  policy 
to  apply  to  the  profits  of  a  eharter-party. 
Supreme  Ot,^  1807,  Oheriot  v.  Barker,  2  Johne,^ 
846.  K  Y,  Superior  Ct.,  1829,  Mellen  e.  Na- 
Uonal  Ins.  Oo.,  1  EM,  462. 

896w  A  policy  of  insurance  described  the 
premises  insured  as  a  ^'  three  and  a  half  story 
brick  building,  slate  roof,  coped,  occupied  as  a 
patent-cordage  manufactory,  situate  No.  West 
corner  of  A.  and  B.  streets,'*  insuring  also  on 
^^  lignum- vit»,  contained  in  the  cellar  of  said 
building,  $1,000,''  and  referring  to  a  map. 
This  map  exhibited  a  plan  of  a  building  on 
the  narthweet  comer  of  these  streets.  The 
parties  insured  owned  a  building  on  the  north- 
west comer,  and  another  on  the  eovUHw^eet 
corner  of  these  streets,  both  three  and  a  half 
stories  high,  slate  roofed,  and  coped. 

Held^  that  evidence  was  properly  received 
to  show  that  the  southwest  corner  only  was 
occupied  as  a  cordage  factory,  and  had  a  cel- 
lar, and  that  any  other  parol  evidence  to  show 
the  intention  of  the  parties,  was  admissible. 
Ot,  of  Appeals^  1857,  Burr  «.  Broadway  Ins. 
Oo.,  16  N.  F.  (2  Smith),  267. 

897.  So  under  a  policy  upon  *^  brick  build- 
ings," parol  evidence  was  admitted  to  show 
whether  the  buildings  in  question — the  parti- 
tions separating  them  being  of  wood  filled  in 
with  brick — were  to  be  deemed  ^^  brick  bniid- 
ings."  Ok  qf  Appeals,  1852,  Mead  v.  North- 
western Ins.  Oo.,  7  ir.  F.  (8  Seld.\  580. 
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In  an  action  on  a  policy  of  insurance 
upon  a  vessel  for  a  "  whaling- yoyage/^  parol 
evidence  was  Beld  admissible,  under  the  cir- 
cninsttinces,  to  show  that  taking  sea  elephants 
was  within  the  scope  of  a  whaliqg-voyage,  as 
understood  and  practised  in  commerce.  N,  T, 
Superior  Gt,  1849,  Child  «.  Sun  Mutual  Ins. 
Co.,  8  Sandf.^  26.  Compare  Sleght  «.  Harts- 
borne,  2  JohnM.^  681. 

899.  In  an  action  upon  a  policy  of  insur- 
ance, parol  evidence  is  inadmissible,  to  show 
that  the  insured  party  agreed,  before  or  at  the 
execution  of  the  policy,  to  abandon  the  use 
of  a  fireplace  on  the  premises.  [18  Mass. 
172 ;  1  Moo.  h  M.,  869.]  Ct.  qf  Erron,  1842, 
Alston  V.  Mechanics^  Mutual  Ins.  Co.,  4  Hill^ 
829.  ^ 

900.  In  an  action  upon  a  policy  of  insur- 
ance prohibiting  the  use  of  camphene,  a 
waiver  of  such  prohibition,  contemporaneous 
with  the  execution  of  the  policy,  cannot  be 
proved  by  parol  Ot.  qfApptaU^  1868,  Lamatt 
9.  Hudson  River  Ins.  Co.,  17  N.  Y,  (8  Smith)^ 
199,  noU.    But  see  tupra^  798. 

90X.  A  policy  of  insurance  required  ^^a  night- 
watch"  to  be  kept  on  the  premises.  For  the 
purpose  of  explaining  this  term,  parol  evi- 
dence was  offered  of  a  conversation  between 
the  parties  prior  to  the  execution  of  the  policy, 
in  which  it  was  agreed  that  the  watch  should 
be  employed  upon  the  insured  premises  ex- 
clusively. HM^  inadmissible.  If,  T,  Supe- 
rior Ct,^  1868,  Hovey  «.  American  Mutual  Ins. 
Co.,  2  Ihior,  664. 

902.  Where  a  policy  of  insurance  prohibit- 
ed the  storing  on  the  premises  of  glass-ware 
in  caskB^—Eeldy  that  evidence  of  usage  was 
admissible,  to  show  that  the  prohibition  was 
not  meant  to  extend  to  glass  in  tight  casks. 
K  Y.  Superior  Ot.^  1842,  Bend  v.  Georgia  Ins. 
Co.,  1  K  Y  Leg.  Ob».,  12. 

903.  In  an  action  upon  a*  policy  of  insur- 
ance for  the  benefit  of  a  mortgagee,  parol  evi- 
dence is  admissible,  to  show  an  agreement  be- 
tween th^  mortg^r  and  mortgagee,  that  the 
former  should  pay  the  premiums  and  have  the 
benefit  of  the  insurance;  the  amount,-  in  case 
of  fire,  to  be  applied  to  the  satisfaction  of  the 
mortgage.  Such  evidence  does  not  contradict 
or  vary  the  written  contract.  The  policy  may 
have  full  operation,  according  to  its  terms  and 
import,  and  yet  have  been  obtained  at  the  ex- 
pense of  mortgagor,  and  be  held  for  his  benefit. 
Ot:  of  Appeals,  1868,  Kernoohan  v.  N.  T.  Bow- 


ery Fire  Ins.  Co.,  17  K  Y.  (3  Smia\  428 ;  af- 
firming  S.  C,  6  Dmot,  1. 

904.  Releaee.  Parol  evidence  is  inadmis- 
sible to  show  tltat  a  release  of  "all  d^mands*^ 
was  not  intended  to  release  a  particular  debt 
SuprevM  Ct,,  1808,  Piersonv.  Hooker,  8  Johns,, 
68. 

905.  Parol  evidence  is  inadmissible  to  show 
that  a  release,  which,  in  its  terms,  is  not  to 
take  effect  until  all  the  creditors  of  the  debtor 
have  joined  in  it,  was  intended  by  the  parties 
to  take  effect  when  all  of  a  certain  dam  of 
creditors  have  so  joined.  Chancery,  1884, 
Acker  «.  Fhodnix,  4  Paige,  806. 

906.  The  provision  in  the  Revised  Statutes 
wliich  permits  an  inquiry  into  the  considera- 
tion of  a  sealed  instrument,  cannot  reasonably 
be  construed  as  altering  the  rule  of  the  com- 
mon law,  by  which  a  release  under  seal  op- 
erates, per  M,  as  an  extinguishment  of  the 
debt  to  which  it  refers ;  and  although  liable 
to  be  avoided  by  proof  that  it  was  obtained 
by  fraud  or  duress,  is  not  open  to  contradic- 
tion by  parol  evidence.  There  is  a  wide  dis- 
tinction between  a  release  and  a  receipt.  [16 
Wend.,  474.]  The  first,  by  its  own  operation, 
extinguishes  a  pre-existing  right,  and  therefore 
cannot  be  contradicted  or  explained  by  parol ; 
the  second  has  never  the  effect  of  destroying 
a  subsisting  right,  but  is  merely^  evidence  of  a 
fact, — ^the  fact  of  payment, — and  therefore, 
like  aU  other  facts  given  in  evidence,  may  be 
refuted  or  explained.  Hence,  evidence  that 
prior  to  the  execution  of  the  lisleaae,  and  aa  a 
consideration  for  its  execution,  the  releasee 
promised  to  pay  the  debt  released  in  two  years, 
should  be  r^ected,  as  contradicting  bodi  the 
terms  and  effect  of  the  instrument.  2T,  Y.  Su- 
perior Ct,  1866,  Steams  e.  Tappin,  6  I>usr, 
294. 

907.  In  an  action  on  promissory  notes, 
defendant  gave  in  evidence^a  release,  but  it 
was  not  dnder  seal,  and  stated  no  considera- 
tion. 

Beld,  that  he  might  show  by  parol  that  the 
release  was  executed  upon  a  sufficient  consid- 
eration, which  passed  between  the  parties  at 
the  time  of  its  execution,  and  was  part  of  the 
whole  agreement.  The  rule  excluding  parol 
evidence  to  vary  a  writing  ia  not  applied 
with  strictness,  to  the  consideration  clause. 
And,  in  general,  where  no  consideration  is  ex- 
pressed, the  triie  consideration  may  be  proved 
[citing  many  oases].    Supreme  Ct.,  1849,  Frink 
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V.  Green,  6  Barb.^  466.  And  see  tfi^a,  911, 
919. 

90&  Warranty.  In  an  action  upon  a  writ- 
ten warranty  of  soandness  of  a  chattel,  parol 
evidence  k  admiasible,  to  ahow  that  the  de- 
feote  complained  of  were  made  known  to  the 
plaintiff  at  the  time  of  the  sale.  A  war- 
ranty does  not  extend  to  defects  ^lich  are 
▼ifiible.  [1  Salk.,  211;  Finch's  Law,  189.] 
Stipreme  OL^  1804,  Schnyler  v.  Ross,  2  CaL^ 
902. 

909.  Thongfa  a  contract  of  sale  be  evi- 
denced by  a  receipt  in  writing,  for  the  price, 
h  ia,  aaTerthelees,  competent  to  prove  a  verbal 
warranty  by  parol.  [1  Fost.,  224;  4  Mees.  & 
W.,  140;  8  Stark.  £▼.,  1049;  1  Stark.,  267.] 
J^/qn-mne  Ot.,  1866,  Filkins  «.  Whyland,  24 
Bai^^  879. 

Sia  In  an  action  for  breach  of  warranty, 
npon  a  sale  of  goods  by  sample,  the  plaintiff 
may  prove  by  parol  that  the  sale  was  by 
sample^  notwithstanding  it  was  evidenced  by 
a  broker's  bought  and  sold  note,  and  by  a  bill 
of  parcels  delivered  to  the  vendor,  neither  of 
which  show  that  the  sale  was  by  sample.  Su" 
fTtme  Ot^  1884^  Boorman  v.  Jenkins,  12  Wwd,^ 
666. 

911.  XkxcoAfianidxxL  omitted.  Where  a 
eontraot  not  within  the  Statute  of  Frauds  is 
reduoed  to  wAting,  but  the  consideration  is 
sot  stated,  or  is  defectively  expressed,  the  true 
consideration  may  be  proved  by  parol.  Svir 
p9mi§  Ct.^  1862,  Barnes  e.  Ferine,  16  Barb,, 
249;  affirmed,  12  If.  7.  (2  Eem.%  18;  and 
aee  ttfpra,  907. 

912L  That  an  omission  to  state  a  consider- 
ation in  the  memorandum  of  an  agreement, 
within  the  Statute  of  Frauds,  cannot  be  sup- 
plied by  parol  evidence.  Ot,  o/Appeah,  1849, 
Brown  v.  Ourtass,  2  IT.  7,  (2  OofMt,\  226 ;  af- 
firming S.  0.,  ^Bevrh,,  61 ;  1860,  Union  Bank 
e.  Ooeter,  8,i^.  F.  (8  OofMt.),  208. 

913.  Onaranty.  Under  the  Statute  of  Frauds, 
aa  enacted,  1  Rev.  L.  of  1818, 78,  §  11,— which 
did  not,  in  express  terms,  require  the  consid- 
eration of  a  guaranty  to  be  specified, — where 
plaintiff  sues  on  a  guaranty  indorsed  on  a 
note,  and  the  guaranty  does  not  show  a  con- 
aideration,  he  may  make  it  out  by  parol  evi- 
dence,—«.  (f.,  by  proving  that  the  note  and 
guaranty  were. given  as  one  transaction,  and 
that  the  value  received  by  the  maker  of  the 
note  waa  the  consideration  for  the  guaranty. 
Sf^eme  Ct.,  1811,  Leouard  e.  Vredenburgh, 


8  Johnny  29.*    But  compare  Sears  v.  Brink, 
8  id.,  210. 

914.  Under  the  Statute  of  Frauds,  as  enact- 
ed, 2  Bev.  Stat,  186,  §  2, — requiring  the  con- 
sideration of  the  guaranty  to  be  expressed  in 
the  memorandum, — ^parol  evidence  cannot  be  , 
received  to  show  the  consideration  where 
none  is  stated  in  the  writing.  In  cases  not 
within  the  statute,  a  consideration  may  some- 
times be  shown  or  aided  by  parol,  when  omit- 
ted or  imperfectiy  stated  in  the  writing.  But 
where  the  Statute  of  Frauds  requires  the  con- 
sideration to  be  expressed,  the  omission  to 
state  it  cannot,  in  an  action  at  law  upon  the 
instrument,  be  supplied  by  parol.  €t,  o/Ap' 
peals,  1868,  Brewster  e.  Silence,  8  If,  T,  (4 
SM.),  207;  terming  S.  0.,  11  Barb.,  144. 
Followed,  1869,  in  Draper  «.  Snow,  20  K.  Y, 
(6  amith),  8dl ;  affirming  S.  0.,  6  i>tMr,  662 ; 
but  disapproved  in  Church  e.  Brown,  21 JV^  Fl 
(7  Smith),  816.  See,  also.  Hall  «.  Farmer,  6 
Den.,  464 ;  affirmed,  2  K  7.  (2  CotmU),  668. 
Supreme  Gt.,  1866,  Wood  «.  Wheelock,  26 
Barb.,  626.  But  compare  Burt  e.  Horner,  6 
Id.,  601. 

915.  Whenever  the  time  of  execution  of 
any  writing,  even  of  the  most  solemn  kind, 
becomes  material,  it  may  be  proved  by  parol ; 
not  \nere1y  to  supply  an  omission,  where  the 
paper  is«without  date,  hot  in  oppos^on  to 
the  date,  wher^  it  contains  one.  The  time 
when  a  contract  is  executed  is  no  more  a  part 
of  the  contract  than  the  place  where  it  is  exe- 
cuted. Both  belong  to  that  class  of  attendant 
circumstances  which  may  always  be  resorted 
to  to  explain  and  apply  the  terms  of  the  con- 
tract. So  held,  in  respect  to  a  guaranty  in- 
dorsed on  a  note.  Ct.  ofAppeaU,  1869,  Draper 
«.  Snow,  20  K  7.  (6  Smith),  881 ;  affirming  ^ 
S.  0.,  6  Duer,  662.    See,  also,  efUpra,  792. 

916.  Where  tiie  terms  of  a  guaranty  were 
ambiguous  as  to  whether  the  consideration  was 
executed  or  not,  parol  evidence  was  Eeld  in- 
admissible to  show  it  executory.  A  "sufficient 
consideration  must  be  expressed  in  the  instru- 
ment. ^y.  F.  Superior  Ot.,  1860,  Weed  t. 
Olark,  4^714/:,  81. 

As  to  when  a  Gvaxanty  of  a  note,  &o.,  may 
be  sustained  as  an  original  undertaking,  or  by 
reading  it,  together  with  the  note,  &c.,  guar- 
anteed, see  GUABANTT. 

•  Followed  in  Wheelwright «.  Moore,  1  BdU,  801 ; 
Id.,  S48  i  2  Id.,  148. 
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As  to  holding  an  Indoner  of  1i  note,  inter- 
mediate the  maker  and  payee,  liable,  on  ex- 
trinsic pr^of  that  he  indorsed  to  give  the 
maker  credit  with  the  payee,  see  Bilus,  Nona, 
▲VD  Ohboeb,  tit.  IfuUn'temmty  £. 

8.  Eelatioe  to  Dsedi, 
A.  Explaining  the  Gonsideration  Clause. 

917.  Additional  ooosldeiration.  Where  a 
specific  consideration  ia  stated  in  a  deed,  and 
the  deed  does  not  state  that  it  is  made  ^^  for 
other  considerations**  also,  parol  evidence  is 
inadmissible,  ai  law,  to  prove  any  other  con- 
siderations. So,  also,  it  9eemt^  in  equity,  nn- 
lees  frand  or  mistake  is  shown.  Suprwie  Ct.^ 
1806,  Schemerborn  v.  Vanderh^den,  1  John$.^ 
189;  1811,  Maigley  v.  Hauer,  7  Id.,  841. 

918b  A  note  having  been  assigned  by  deed, 
expressing  a  consideration,  parol  evidence  is 
not  admis^ble  to  show  any  other  considera- 
tion for  the  assignment  [1  Johns.  Ch.,  429], 
except  upon  the  ground  of  fraud,  mistake, 
^.  OhoM&ryy  1817,  Botsford  «.  Burr,  9 
/ohm.  Ch^  406. 

919.  In  general,  the  consideration  clause  of 
a  deed  is  not  within  the  rule  excluding  i>arol 
evidence  to  contradict  or  vary  a  writing.  Cft, 
o/Brron^  1846,  Adams  «.  Hull,  2  JTrni.,  806 ; 
Supreme  Ot.,  1807,  Jackson  «.  Schoonmaker, 
2  JoAiu.,  280;  1828,  Whitbeck  «.  Whitbeck,  9 
(7<n0.,  266.    Compare  eupra,  %07. 

920.  Where  a  party  who  had  entered  upon 
land  under  an  agreement  by  the  owner  to  sell 
it  to  him,  subsequently  covenanted  with  the 
owner,  *^  in  consideration  of  one  dollar,  and 
for  various  other  considerations,**  to  fence 
and  dear  five  acres  of  the  land, — Held,  that 
parol  evidence  was  admissible  to  show  that 
the  original  contract  was  abandoned  by  both 
parties,  and  that  one  of  the  ^^  considerations" 
referred  to  was  the  permission  of  the  owner 
that  the  occupant  should  be  allowed  to  remain 
as  his  tenant.  [1  Yes.,  127.]  Chancery,  1816, 
Benedict «.  Lynch,  1  Johne.  Gh,,  870. 

921.  Froving  non-paymant.  Although  a 
deed  acknowledges  the  payment  of  the  pur- 
chase-money, yet  parol  evidence  is  admissible 
to  show  that  it  has  not  been  paid,  and  at  what 
time  it  was  to  be  paid.  [Distinguishing  1 
Johns.,  189;  2  Blackst,  1249;  7  Johns.,  842.] 
Supreme  Ot,  1817,  Shephard  «.  Little,  14 
Johne.,  210. 

922.  Blood  relatloiialiipi    Parol  evidence 


of  blood  relationship  may  be  admitted,  to  sus- 
tain a  deed  expressing  a  pecuniary  oonaiderar 
tion  alone.  Chancery,  1887,  Bank  of  Uie 
United  States  «.  Honsman,  6  Faige,  526. 

923.  Parol  evidence  is  admissible  to  show 
that  a  deed,  expressing  no  consideration,  was 
made  in  consideration  of  blood  relationship. 
[10  Johi^.,  466 ;  9  Cow.,  69.]  Supreme  Ot^ 
1842,  Goodell «.  Pierce,  2  MiU,  669. 

924.  Value.  Or  that  it  was  ezeonted  for 
value.  Supreme  Ot,,  1818,  Jackson  «.  Fish, 
10  Johne,,  466;  and  see  Jackaon  «.  Pike,  9 
ano.,69. 

925.  BfiflstatsDMnt  of  oonaldnatioEL  In 
an  actien  to  recover  the  consideration-money 
on  a  sale  of  land,  parol  evidence  is  admiseible, 
to  show  the  amount  agreed  to  be  paid,  and  its 
non-payment,  notwithstanding  an  acknowl- 
edgment in  the  deed  of  the  payment  of  atlif- 
ferent  consideration  in  full  Supreme  Ot^ 
1828,  Bowen  e.  Bell,  20  Jekne.,  888. 

92&  The  consideration  clause  in  a  deed 
may  be  explained  or  contradicted  by  parol 
evidence,  in  the  same  manner  as  any  other 
receipt,  except  for  the  purpose  of  defeating 
the  deed.  Ct.  itf  Errere,  1886,  MoOrea  «. 
Pnrmort,  16  Weend.,  460;  affirming  S.  O.,  6 
Faige,  620. 

927.  Thus,  where  a  deed  acknowledgee  the 
receipt  of  money,  it  may  be  shown  that  the 
payment  was  made  in  merchandise.  lb. 
Compare  Rose  e.  Rose,  7  Batrb.,  174. 

92&  Proving  the  aotoal  oonaidandion. 
Either  party  Ui  a  deed  is  at  liberty  to  show, 
for  any  purpose,  except  to  prevent  the  deed 
from  operating,  that  its  consideration  waa,  in 
fact,  different  from  that  named  in  it.  This 
may  be  done  either  in  a  suit  by  Tendor  against 
vendee,  to  recover  the  consideration;  or  in  a 
suit  by  vendee  against  vendor,  on  the  oove- 
nants  of  seiain,  or  against  incumbrances.  iT. 
F.  Superior  OL,  1868,  Murray  e.  Smith,  1 
Duer,  412. 

929.  Thus,  where  a  conveyance  of  land  was 
expressed  to  be  made  *^  subject  to  one-half**  of 
a  certain  mortgage, — Held,  that,  though  the 
clause  was  no  evidence  of  a  promise  to  pay 
half  the  mortgage,  yet  parol-  evidence  was 
competent  to  enlarge  the  consideration  ex- 
pressed, by  showing  that  such  promise  formed 
a  part  of  the  consideration.    lb, 

930.  Proving  non^Miymant  in  aotion  oo 
oovenant  In  an  action  at  law,  fot  the  breach 
[of  covenant  of  seizin  in  a  deed,  the  true  con- 
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sideration,  and  the  non-payment  thereof,  may 
be  shown  by  parol  evidence,  notwithstanding 
a  different  consideration  is  expressed  in  the 
deed,  and  its  receipt  acknowledged.  Ct,  of 
Appeali^  1848,  Bingham  «.  Weiderwax,  1  IT. 
T,  (1  Conut.\  609. 

931.  Bxplaining  against  agent  Where 
an  agent,  authorized  to  sell  property  for  cash 
only,  sells  it  for  part  cash  and  part  land,  and 
hia  principal  elects  to  ratify  the  sale,  and  take 
the  cash  valne  of  the  property  received  by  his 
agent,  parol  evidence  is  admissible  to  show 
the  value  of  the  land,  notwithstanding  a  valne 
is  specified  in  the  deed  of  the  agent  to  the  pnr- 
chi^r.  Supreme  Ct,^  1852,  Mains  «.*Haight, 
14  Jftw*.,  76. 

932.  — byezeontora.  Executors  sold  land 
under  a  power,  and  the  deed,  reciting  the  lien 
of  a  previously-existing  mortgage,  failed  to  say 
whether  the  amount  of  the  mortgage  was  al- 
lowed as  part  of  the  consideration,  or  was  in 
addition  thereto ; — Beld,  that  the  executors, 
ha  proceeding  for  an  accounting,  might  prove, 
by  parol,  the  value  of  the  property,  and  the 
sum  which  had  really  been  received  by  them. 
Jf.  r.  Surr,  Ct.y  1864,  Upson  c.  Badeau,  8 
Brad/.,  18. 

933.  Dead  cannot  be  defeated.  But  non- 
payment of  the  consideration  cannot  be  proved 
against  the  acknowledgment  of  its  receipt  in 
the  deed,  for  the  purpose  of  defeating  the  deed. 
Chancery^  1.847,  Meriam  v.  Harsen,  2  Barb. 
Ch.,  282;  affirming  S.  0.,  4  Bdu>.,  70.  Sur 
pretne  Ot.j  1851,  Ohilds  e.  Barnum,  11  Barb., 
14;  affirming  8.  0.,  1  Saruff.,  68. 

B.  Proving  Deed  intended  as  a  Mortgage. 

934.  Iioat  dafeaaanoe.  Parol  evidence  is 
admiasible  to  show  that  a  certificate  of  defea- 
nnoe  was  given,  upon  the  execution  of  a  deed 
abeolute  on  its  face,  and  that  the  certificate 
was  afterwards  destroyed.  OKaneery,  18i6, 
Marks  «.  PeU,  1  Johns.  Oh.,  694. 

935.  Rule  in  equity.  In  e^ty,  parol  evi- 
dence ia  admissible,  independent  of  proof  of 
frwoA  OT  mistake,  to  show 'that  a  deed,  al- 
though abeolute  on  its  face,  was,  in  fact,  in- 
tended by  the  parties  as  a  mortgage.  Chan- 
eery,  1819,  Strong  v.  Stewart,  4  Johns.  Oh., 
167;  1828,  Whittick  e.  Kane,  1  Paige,  202; 
1834,  Van  Buren  v.  Olmstead,  6  Id.,  9;  1848, 
Lansing  «.  Russell,  8  Barb.  Oh,,  826,  888. 
A.  V.  Chan.  OU,  1889,  Mclntyre  e.  Humphreys, 
Hoffm.,  81.     Ot.  of  Appeals,  1858,  Hodges  e. 


Tennessee  Marine  d^  Fire  Ins.  Co.,  8  K  Y. 
(4  8eld.),  416.  See,  also,  Slee  «.  Manhattan 
Co.,  1  Paigoy  48,  77;  Clark  t>.  Henry,  2  Oou>., 
824. 

936.  Neither  at  law  nor  in  eqtuty  is  parol 
evidence  admissible,^  l)etween  parties  to  the 
deed,  or  their  privies,  to  show  that  a  deed, 
absolute  on  its  face,  was  intended  to  operate 
as  a  mortgage,  if  the  parties  intended  the  deed 
to  be  in  its  actual  foruL  In  order  to  make 
such  evidence  competent,  it  must  be  shown 
that  there  was  an  agreement  to  execute  a  de- 
feasance, but  that  by  fraud,  accident,  or  mis- 
take, it  was  not  executed.  [Reviewing  many 
cases.]  Supreme  Ot.,  1868,  Cook  v.  Eaton, 
16  Barb.,  489;  Sp.  T.,  1860,  Taylor  e.  Bald- 
win, 10  Id.,  6te.  See,*  also,  Webb  e.  .Rice,  6 
HiU,  219. 

J937.  Role  at  law.  Parol  evidence  is  not 
admissible,  in  a  court  of  law,  to  show  that  a 
deed,  absolute  on  its  face,  was  intended  as  a 
mortgage.  Ot.  of  Errors,  184ff,  Webb  «.  Rioe, 
6  mU,  219;  reversing  S.  C,  1  Id.,  606;  and 
overruling  Swart  e.  Service,  21  Wend.,  86; 
Ring  e.  Franklin,  2  Hall,  1 ;  Walton  e.  Oron- 
ly,  14  Wend.,  68 ;  Roach  c.  Cosine,  9  Id.,  227; 
Gilchrist  V.  Cunningham,  8  Id.,  641 ;  Cham- 
plin  e.  Butler,  18  Johns.,  169. 

93a  Rule  in  oivQaotions  under  the  Coda. 
Under  the  Code  of  Procedure,  parol  evidence 
is  admissible  in  all  classes  of  actions,  whether 
legal  or  equitable,  to  show  that  a  deed,  abeo- 
lute on  its  face^  was  c^ven  as  a  security  only. 
[2  Kern.,  166,  266.]  OU  qf  Appeals,  1867, 
Despard  «.  Walbridge,  16  K.  F.  (1  Smith), 
874.  Supreme  Ot,  1866,  Tyler  «.  Strang,  21 
Barb.,  l98;  See  Griswold  «.  Fowler,  6  Ab- 
botts' Fr.,in. 

93^.  In  an  action  on  a  policy  of  insaranoe, 
the  plaintiff,  at  the  trial,  in  order  to  establish 
an  insurable^  interest  In  his  assignor  at  the 
time  of  the  assignment,  was  allowed  to  prove,' 
by  parol,  that  a  deed,  which  had  been  given 
by  the  assignor  to  the  plaintiff,  was,  although 
abeolute  on  its  face,  given  as  collateral  security 
only.  Ot.  of  Appeals,  1868,  Hodges  e.  Ten 
nessee  Marine  &  Fire  In8.^Co.,  8  If.  T.  (4 
Seld.),  416. 

940.  Qnaliflad  deed.  Where  a  deed  is  so 
Hualified  by  a  contemporaneous  agreement  in 
writing  as  to  be  in  legal  effect  a  mortgage, 
parol  evidence  is  inadmissible  to  show  that  it 
was  meant  to  be  absolute.  Supreme  Ot,  1881, 
Palmer  v.  Gurnsey,  7  Wend.,  248. 
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C.  Proving  a  Trust. 

941.  ResultlD^  tniat  Parol  evidence  is 
admissible  to  show  that  the  pnrohase-money 
of  land  was  paid  bj  a  person  other  than  the 
grantee  named  in  the  deed^  and  this,  notwith- 
standing  a  denial  of  the  allegation  by  the 
grantee,  in  his  answer.  [1  Yem.,  866 ;  2  P. 
Wras.,  648;  1  Atk.,  69;  2  Id.,  71,  148;  4 
East,  677,  note;  10  Ves.,  617;  16  Id.,  60; 
1  Johns.  Oas.,  163;  8  Johns.,  216;  8  Binney, 
802.]  Bat  sacb  evidence  is  to  be  received 
with  great  cantion.  Chancery^  1816,  Boyd  «. 
McLean,  1  Johyts,  Ch.,  682;  1817,  Botsford  f>, 
Bnrr,  2  /<f.,  406.  Gt  o/^rrors^  1828,  Malin 
«.  Halin,  1  Wend.,  626. 

942.  Parol  evidence  is  admissible  to  estab- 
lish a  resulting  tmst  in  land.  Supreme  Ot,<, 
1816,  Jackson  v.  Mills,  18  Johne.^  468;  1808, 
Foote  9.  Oolvin,  8  /d,  216.  6ee  Jackson  *v. 
Sternbergh,  1  Johns.  Oae.^  168;  Jackson  f>. 
Matsdorf,  11  Jcim.,  91. 

943.  Parol  evidence  is  admissible  to  estab- 
lish or  to  rebut  or  discbarge  a  resulting  trust, 
arising  from  the  payment  of  the  consideration- 
money  of  tlie  purchase  of  laud  by  the  person 
claiming  as  ceetm  que  trust.  Chancery,  1817, 
Botsford  V.  Burr,  2  Johns.  Oh,,  406;  1820, 
Steere  v.  Steere,  6Td.,l.  Supreme  Ct,,  1829, 
Jackson  v.  Feller,  2  Wend.,  466. 

944.  Wliat  evidence  required.  Parol  evi- 
dence is  admissible  to  prove  a  trust,  in  opposi- 
tion to  the  terms  of  a  deed,  but  such  evidence 
must  be  positive  as  to  the  fa^t,  and  clearly 
define  the  trust.  V,  Cfha/n,  Ot,,  1884,  Harrison 
9.  HoMennomy,  2  Edw.,  261. 

945.  The  proof  must  be  clear,  that  the 
whole  consideration-money  was  paid  by  the 
alleged  e^siAii  que  trust,  and  was  reaUy  his 
property.  Supreme  Ot,,  1829,  Jackson  «. 
Bateman,  2  Wend,,  .670 ;  and  see  Forsyth  v. 
Clark,  8  Id.,  637. 

946.  'When  parol  evidence  to  excluded. 
Where  a  deed  has  been  executed  pursuant  to 
a  written  agreement  between  the  parties,  con- 
ceruing  which  agreement  no  fraud  or  mistake 
id  shown,  parol  evidence  is  inadmissible  to 
show  a  resulting  trust.  [Roberts  on  Frauds, 
94.]  Chancery,  1822,  St.  John  n.  Benedict,  6 
Johns,  Ch,,  111. 

947.  Parol  evidence  is  inadmissible  to  sho^ 
that  a  deed,  absolute  on  its  face,  was  made 
upon  a  trust;  no  fraud  or  mistake  being 
proved.    [Act  of  Feb.  26,  1787;   1  Bro.  0. 


C,  92;  1  Yes.,  241;  distinguishing  1  Atk^ 
447;  8  Ves.,  707;  12  Id.,  74.]  Chaneery^ 
1816,  Hovan  «.  Hays,  1  Johns.  Ch.,  889.  3u^ 
preme  CU,  1849,  Hathbun  v.  Rathbun,  6  Btvrb^ 
98. 

94a  Joint  benefit  F.  being  indebted  to 
H.  and  to  ^.,  conveyed  a  farm  to  M.  by  an 
absolute  deed.  Held,  in  a  suit  in  equity  by 
H.,  that  be  might  show  by  parol  evidence  that 
the  deed  was  in  fact  intended  fpr  the  Joint 
benefit  of  himself  and  M.  Supreme  Ct.^  Sjp. 
T.,  1848,  Hoaford  «.  Merwin,  6  Barb.^  61. 

D.  Other  Matters. 

949.«Bffistalce.    That  in  ^ectment,  defenc* 
ant  cannot  show  by  parol  a  miatake  in  plain- 
tiff*8  title  deeda.    Supreme  Ot,^  1808,  Jaokaon 
«.  Bowen,  1  Cai.,  868. 

950.  Peraona  not  partiea.  Parol  evidence 
is  admissible  to  contradict  a  deed  on  behalf  of 
any  person  interested,  who  is  not  a  party  or 
privy  to  it.  Supreme  Ct.,  1818,  Overseera  of 
Ke w  Berlin  «.  Overseers  of  Norwich,  10  Johne,^ 
229. 

951.  Hon-deliveiy.  Parol  evidence  is  ad- 
missible to  show  that  a  deed  was  not  delivered 
or  accepted.  Supreme  Ct.,  1866,  Stephens  «. 
Buffalp  &  N.  Y.  Oity  R.  R.  Co.,  20  Bairb^  882. 
See  Dbkd,  tit.  DeUiMry, 

952.  Even  although  the  deed  has  been  re- 
corded. /^uprtffiM  (7^.,  1828,  Roberta  M2a  Jack- 
son, 1  Wend.,  478;  1840,  Gilbert  v.  North 
American  Fire  Ins.  Co.,  28  Id.,  48.  See  Jack- 
son 0.  Perkins,  2  Id,,  808. 

953.  Conditional  delivery.  Parol  evidence 
is  inadmissible  to  show  that  a  deed  delivered 
to  the  grantee,  or  to  his  agent,  ae  SMck^  was 
delivered  upon  any  conditions.  [4  Pick.,  620 ; 
8  Mass.,  288 ;  28  Wend.,  46 ;  10  Id.,  818.]  Ct. 
((f  Appeals,  1861,  Worrall  v,  Munn,  6  K  Y.  (1 
Seld,),  229. 

954.  Identifioation  of  premlaes  convey- 
ed. If  by  the  words  of  a  conveyance  the  grant 
may  be  ascertained  and  located,  parol  evidence 
for  tliat  purpoft  is  unnecessary  and  inadmiasi- 
ble.  It  is  only  when  it  becomes  necessary  to 
ascertain  the  subject  or  object  to  which  the 
instrument  refers,  or  there  is  not  enough  in 
the  description  to  locate  it,  or  part  of  the  de- 
scription is  false,  that  evidence  aliunde  is  ad- 
missible; Supreme  Ct.,  1866,  Seaman  e.  Kog^ 
boom,  21  Barb,,  S98. 

955.  Where  lands  are  described  in  a  deed 
a.s  bounded  on  a  road,  proof  by  parol  of  the 
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ftofeuBl  loofttion  oi&  the  road,  and  of  oontinaed 
paUio  oaer  aooording  to  sooh  location,  is  ooni- 
petent  to  rmiae  ihe  presaioption  that  the  par- 
ties intended  the  aetoal  road,  not  the  road  as 
laid  oat  on  the  tovn  records.  Supreme  Ot.^ 
18g7,  Rich  e.  Rich,  16  WmuL,  66$. 

9ft6k  Parol  evidenoe  iTi^  admissible  to  show 
the  intent  of  the  parties,  in  a  case  where  there 
was  a  disorepanoj  between  the  coorses  and 
distances  spedftad,  and  the  nataral  objects  re- 
ferred to  in  the  description  of  premises  oon< 
▼eyed  by  deed.  Jac^n  v.  Britton,  4  Wend,, 
607. 

907.  A.  and  B.  entered  into  a  written  agree- 
ment for  the  sale  of  a  parcel  of  land  to  the 
former  at  a  certain  price  per  acre,  and  a  deed 
was  ezecnted  by  B.  to  A.,  describing  the  land 
as  containing  a  certain  quantity,  and  aoknowl 
edging  payment  of  a  gross  snm,  eqnal  to  the 
agreed  price  per  i^re.  The  land  not  contain- 
ing the  area  stated  in  the  deed,  A.  sued  in 
aaswnpsit  to  recover  the  excess  paid  by  him. 
MM,  tbat|  at  law,  parol  evidence  was  inadmis- 
sible to  show  the  deficiency  in  the  land,  or  an 
agreement  on  the  part  of  B.  to  make  good  any 
deficiency.  The  plaintiff's  only  remedy  was 
in  eqnity.  [2  Gai.,  161 ;  1  Johns.,  418;  Id., 
140,  414;  Eirby,  23.]  Supreme  Ot^  1808, 
Bowed  «•  Barker,  8  Johne,^  606. 

9M.  In  an  action  for  an  eviction  from  land 
not  indnded  in  the  boundaries  given  by  the 
deed  with  covenants,  parol  evidence  is  in- 
admissible to  show  that  the  grantor,  prior  to 
the  conveyance,  pointed  oat  to  the  grantee  the 
land  in  qnestion  as  indnded.  Gt.  qfBrron^ 
1886,  Tymaaon  e.  Bates,  14  Wend.,  671 ;  re- 
versing 8.  0.,  18  Jd,,  $00;  8.  P.,  v^a,  966. 

96&  Altbongh  secondary  evidence  may  be 
given  of  the  contents  of  a  lost  deed,  parol  evi- 
dence of  the  neffoUaUens  which  led  to  the  ex- 
ecntion  of  the  deed,  or  of  what  was  agreed 
between  the  parties  before  its  exeontion,  is  not 
admissible,  even  to  raise  an  inference  as  to  the 
oontents  of  the  deed.  [1  Pet,  600 ;  9  Wheat., 
581,  700;  aOomst,  480;  2Rdot,199;  2Mass., 
468;  8  Onsh.,  4d6.]  Supreme  Ot.,  1854,  Mc 
Barney  e.  Oatier,  18  J^&.,  208. 

960,  Bberiif 's  deed.  Parol  evidence  is  in- 
admissible, to  show,  against  a  sheriff's  deed, 
that  a  part  of  the  premises  mentioned  in  the 
deed  were  reserved  at  the  sale.  Supreme  Ot., 
1815,  Jackson  v.  Oroy,  12  Johne.,  427. 

ML  A  sheriff  ^s  deed  cannot  be  contradict- 
ed in  a  collateral  prooeediing,  by  parol  evi- 


dence;— «.  ^.,  that  the  execution  was  with- 
drailb  by  plaintiff  and  the  levy  abandoned. 
Supreme  Oiy  1819,  Jackson  e.  Yanderheyden, 
17  Jehns^  167. 

962.  In  ejectment,  founded  on  tiUe  under  a 
aheriff^s  deed,  parol  evidence  is  inadmissible, 
to  contradict  the  recital  of  the  deed,  and  to 
show  that  the  land  was  sold  under  a  Judgment 
other  than  the  one  therein  mentioned,  unless 
fraud  is  shown.  Supreme  €ft.y  1822,  Jackson 
e.  8tembeig,  20  Jehne,,  49. 

963^  The  recital  of  a.  sheriffs  deed,  stating, 
the  sale  to  have  been  made  under  executions 
in  favor  of  two  separate  parties,  cannot  be, 
contradicted  by  parol  evidence  in  a  oojlateral 
proceeding,  even  on  behalf  of  persons  who  are 
not  privy  to  the  deed.  Supreme  Ot,^  1881, 
Jackson  e.  Roberts,  7  Wend^  88. 

964.  A  sheriff's  deed  may  b^  defeated  by. 
parol  evidence  that  the  judgment  under  which, 
he  sold  was  paid.  Supreme  CU,  1851, 8taffbrd 
V.  Wilfiams,  12  Barb.,  240. 

966.  Reaqryattoni»  Under  a  deed  of  a  cer- 
tain beach,  with  a  condition  that  the  grantee 
should  allow  all  persons  to  do  any  business 
upon  it  that  they  had  been  used  tp  do  before 
the  grant, — JSeH,  that  evidence  of  a  usage  to 
take  sea-weed  from  the  beach  was  inadmis- 
sible. Taking  sea- weed  was  not  ^^  doing  busi- 
ness.** Supr^eme  Ot.^  1886,  Parsons  v.  MiU«hr, 
15  Wend.,  561. 

966.  Parol  evidence  that  a  reservation  in  a 
deed,  ^^  reserving  the  one-third  part  of  said 
premises  that  is  covered  by  the  dower-right  of 
0.,**  was  intended  merely  as  a  reservation  of 
0.*a  right  of  dower,  is  inadmissible.  After 
ascertaining,  the  existing  state  of  things  at  the 
time  of  execution,  the  deed  must  be  left  to 
speak  for  itself.  -It  cannot  be  enlarged  by 
what  was  said  at  the  time.  Supreme  Cft,,  1841, 
8wick  9.  Sears,  1  ffiU,  17. 

967.  Parol  evidence  admitted,  to  show  that 
a  clause  in  a  deed,  reserving  all  streams  of  war 
ter,  together  with  so  much  land  as  might  be 
necessary  for  working  certain  mines,  was  in« 
tended  as  a  reservation  of  the  stream  for  all 
purposes,  not  for  mining  purposes  merely.  Ct. 
o/AppeaU,  1847,  French  e.  Oarhart,  1  N.  Y. 
(1  Oam»t)y  96 ;  reversing  S.  0.,  EiU  S  D,  Supp., 
17."* 

966-  Statute  forecloviira    Where  a  mort- 


*  See  sn  opinion  delivered  in  the  coort  below. 
Haw.  App.  Cbf.,  47. 
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gagee,  under  a  statatory  foreoloenre,  becomes 
the  parohaser  of  the  land,  he,  and  those  ofkim- 
ing  under  him,  cannot  vary  the  effect  of  the 
affidavits  (which  in  such  cases  have  the  effect 
of  a  deed),  by  parol  evidence.  [2  Rev.  Stat, 
647 ;  Laws  of  1888,  268.]  Supreme  Ot^  1847, 
Arnot  9.  MoGure,  4Den^  41 ;  8.  P.,  Chancery ^ 
1844,  Brewster  «.  Power,  10  Paige^  662. 

4.  Bdatwe  to  Beeeiptt. 

969.  Bzplaiiiliig  reo«lpti.  A  receipt  is  an 
exception  to  the  general  rule  which  exdades 
parol  evidence  to  contradict  or  vary  a  writing. 
It  is  open  to  explanation  or  correction  by  parol 
proof  9pi;he  circnmstances  nnder  which  it  was 
given ; — e,  ^.,  by  showing  that  it  was  obtained 
by  frand,  or  was  given  nnder  mistake,  or  that 
the  mqpey  receipted  for  was  not  actually  paid. 
Supreme  Ot,^  1799,  Ensign  v.  Webster,  1  Johns. 
Oae,^  146 ;  1800,  Murray  v.  Gouvernenr,  2  /d., 
488 ;  1807,  House  v.  Low,  2  Johne.^  878  l  1808, 
MoE^instry  v.  Pearsall,  ZJd,^  819;  1809,  Tobey 
«.  Barber,  6  Id.^  68;  1811,  Putnam  v.  Lewis,  8 
Jd.^  889;  1812,  Johnson  v.  Weed,  9  Id,,  810; 
1827^Southwick  9.  Hayden,7  C&u),,  884;  1886, 
MoGrea  «.  Pnrmort,  16  !ri$iu2.,460;  1848,  Had- 
dock «.  Kelsey,  8  Bcvrh.,  100;  1860,  Sheldon  v. 
Peck,  18  Id.,  817.  Ct.  o/AppeaU,  1849,  Battle 
V.  Rochester  City  Bank,  8  K  7.  (8  Comet),  88; 
1861,  Wadsworth  «.  Allcott,  6  N.  T.  (2  Seld.), 
64.  Chancery,  1828,  Van  Rensselaer  v.  Morris, 
1  Paige,  18.  K  T.  Com,  PL,  1866,  Catlin  «. 
Orote,  4  B.  D.  Smithy  296;  and  compare 
Thomas  «.  Austin,  4  Barb.,  266. 

970.  Parol  evidence  being  offered  to  show, 
by  slight  circumstances,  from  which  at  most 
only  an  inference  could  be  drawn,  that  the 
sum  for  which  a  receipt  was  given  twenty- 
five  years  before  the  trial,  was  not  paid  in 
money,  it  was  Beid  inadmissible.  Supreme 
Ct,  1806,  Robert  v.  Gkimie,  8  Cai^  14. 

971.  Where  a  receipt  is  given  for  a  sum  of 
money,  parol  evidence  is  admissible  to  show 
that  the  payment  was  not  made  in  money. 
Ct  of  Appeals,  1849,  Battle  «.  Rochester  City 
Bank,  8  IT.  F.  (8  Comst),  88;  affirming  8.  C, 
6  Barb,,  414.  Supreme  Ct.,  1809,  Tobey  «. 
Barber,  6  Johns.,  68;  1849,  Moyer  «.  Shoe- 
maker, 6  Barb.,  819. 

972.  Parol  evidence  is  admissible  to  show 
whether  money,  for  which  a  written  receipt 
has  been  given,  was  received  on  bailment  or 
as  a  payment  Supreme  Ct,  1866,  Phelps  «. 
BoBtwiok,  22  Barb.,  814. 


97a  A  receipt  for  chattels  allowed  to  be 
shown,  by  parol  evidence,  to  have  been  given 
as  a  collateral  security.  Supreme  Ot.,  1868, 
Robinson  n.  Frost,  14  Barb.,  686. 

974.  Goardia&'fl  receipt.  On  settlement 
of  his  ward^s  estate  in  the  surrogate's  office,  a 
guardian  gave  a  receipt  for  a  specified  snm  of 
money  as  received  from  the  surrogate.  This 
receipt  was  filed  in  the  surrogate's  office. 

Held,  in  subsequent  proceedings  for  an  ac- 
counting by  the  guardian,  that  he  was  at  lib- 
erty to  explain  the  receipt,  by  parol  evidence 
that  no  money  was  actually  paid  him,  but  the 
receipt  was,  in  fact,  given  for  the  estimated 
value  of  certain  land  contracts.  That  the  re- 
ceipt was  filed  among  the  records  of  the  sar- 
rogate  made  no  difference.  Supreme  Ct^  1860, 
White  V.  Parker,  8  Barb.,  48,  69. 

976.  Carrier's  reoeipt  A  carrier  having 
given  a  simple  receipt  for  goods,  stating  the 
address  marked  on  them,  but  not  purporting 
to  embody  any  contract  for  their  transporta^ 
tion,  parol  evidence  is  admissible  to  show  a 
specific  contract  for  transporting  them.  Ot 
of  Appeals,  1868,  McCotter  v.  Hooker,  8  If.  T. 
(4  Seld.),  497. 

976.  Reoeipt  In  oontraot.  In  general,  a 
written,  receipt  incorporated  in  a  contract  is 
liable  to  be  explained  or  contradicted  by  parol, 
when  used  as  a  receipt  or  acknowledgment 
simply.  But  it  cannot  be  varied  by  parol  for 
the  purpose  of  defeating  the  contract  in  which 
it  is  embodied.  Supreme  Ct,  186&,  Goit  e. 
National  Protection  Ins.  Co.,  26  Barb.,  189. 

977.  Thus,  where  by  the  terms  of  a  policy 
of  insurance,  prepayment  of  the  premium  was 
declared  a  condition  precedent  to  the  attach- 
ing of  the  policy,  and  the  policy  in  suit  con- 
tained a  receipt  for  the  premium, — Meld^  that 
the  insurers  could  not  defend  the  policy  on 
the  ground  that,  in  &ct,  the  premium  was  not 
paid  until  after  the  fire.    lb. 

978.  ReoelptB  In  fiiU.  Parol  evidence  is 
not  admissible  to  show  that  a  receipt  of  a  sum 
in  full  of  damages  was  given  upon  a  condition 
not  expressed  in  it,  for  the  purpose  of  getting 
rid  of  the  effect  of  the  receipt  [6  Barb.,  468 ; 
and  8  Id.,  48,  compared  and  explained.]  Ct. 
of  Appeals,  1868,  Coon  o.  Knap,  8  K  T.  (4 
Seld.),  402. 

979.  Where  a  reoeipt  nmhodlee  a  oon- 
traoti— e.  if.,  where  it  prescribes  the  manner 
in  which  the  money  is  to  be  appropriated, — 
it  is  not  liable  to  be  varied  by  parol  evidence; 
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though  a  subsequent  parol  agreement,  super- 
seding that  shown  by  the  receipt,  may  be 
proved.  SapretM  Gt,^  1849,  Egleston  v.  Knick- 
erbacker,  6  B<vrb.y  458. 

980.  A  creditor  having  given  a  written  re- 
oeipt  for  the  note  of  a  third  party,  ^^  as  a  com- 
promise'' for  his  claim,  cannot  prove  by  parol 
that  the  debtor  agreed,  at  the  time,  to  pay  any 
thing  further  on  account  of  the  debt.  Supreme 
€L,  1885,  Kellogg  «.  Richards,  14  Wend,,  116. 

dSl.  An  instrument  acknowledging  the  re- 
cdpt  of  certain  property  to  be  forwarded  to  a 
certain  place,  is  a  contract,  and  parol  evidence 
of  the  prior  negotiations  or  agreement  of  the 
](^artie8  concerning  the  subject,  is  inadmissible, 
in  an  action  brought  upon  thewoontract  Syr 
preme  Ot.^  1850,  Niles  «.  Onlver,  8  Barb,,  205. 
Compare  eu^a^  802. 

982.  A  receipt  given  for  chattels,  "subject 
to  order  any  day  when  called  for,  without 
charge  for  storage,"  imports  a  contract  of 
bailment,  and  cannot  be  proved  by  parol,  or 
by  evidence  of  usage,  to  be  a  contract  of  sale. 
[a  Oomst.,  844;  2  Sumn.,  867;  18  Pick.,  181 ; 
Cow.  &H.  Notes,  1411.]  at.o/AppeaU,lB61, 
Wadsworth  v.  Allcott,  6  K  Y.  (2  Seld.),  64. 

963.  Where  a  creditor  took  from  his  debtor 
the  promissory  note  of  a  third  party,  and  gave 
nim  a  receipt,  ^^  without  recourse," — Eeld,  that 
parol  evidence  was  inadmissible  to  show  that 
the  note  was  accepted  as  a  conditional  pay- 
ment,— no  fraud  or  mistake  being  proved.  [8 
Sandf.,  7;  14  Wend.,  26, 116;  8  Barb.,  205; 
6  Id.,  458;  2  Johns.,  878.]  K  T.  Superior 
Ot^  1852,  Graves  «.  Friend,  5  Scmdf.,  568. 

984.  A  party  having,  in  writing,  acknowl- 
edged the  receipt  of  property,  and  agreed  to 
Account  for  it  to  A.,  cannot  prove  by  parol 
that  his  agreement  really  was  to  account  to 
A.  and  B.  jointly, — no  fraud  or  mistake  being 
alleged.  i%M*enM  t7^.,  1855,  Wood  9.  Whiting, 
21  Bofrh,,  190. 

5.  Eeilatwe  to  BilU  of  Lading, 

905.  The  contraot  oannot  be  vaxied.    Jn 

00  far  as  a  bill  of  lading  embodies  a  contract 
for  the  transportation  of  the  goods,  it  cannot 
be  varied  or  contradicted  by  parol  evidence. 
€ft,  of  Appeals,  1854,  Fitzhugh  v.  Wiman,  9  K 
T,  (5  Seld,\  569.  Supreme  Ct,,  1885,  Creery 
%  Holly,  14  Wend,,  26;  1850,  Niles  «.  Culver, 
8  Barl,,  205 ;  1856,  White  t.  Van  Kirk,  25 
Barb.,  16.  N,  7.  Superior  Gt.,  1849,  Wolfe  tJ. 
Myera,  8  Sandf.,  7. 


986.  Legal  effect  The  vendor  of  mer- 
chandise shipped  it  from  Baltimore  to  New 
York  to  the  vendee,  under  a  clean  bill  of  la- 
ding; but  in  an  action  for  the  price,  parol 
evidence  was  offered  to  show  that  the  vendee 
authorized  the  captain  of  the  vessel  to  place 
the  goods  on  deck,  whereby  they  were  lost 
Held,  that  such  evidence  was  inadmissible,  as 
contradicting  the  legal  effect  of  the  bill  of 
lading,  and  that  the  consignee  must  resort  to 
his  remedy  against  the  carrier.  Supreme  Ct,, 
1885,  Oreery  «.  Holly,  14  Wend.,  26. 

987.  If  the  bill  of  lading  is  silent  as  to  the 
manner  of  transportation,  or  as  to  the  route 
by  which  the  goods  are  to  be  carried,  evidence 
of  a  parol  agreement  relative  thereto  is  inad- 
missible. Supreme  Gt,,  1850,  Niles  «.  Culver, 
8  Ba/rh.,  205;  1856,  White  «.  Van  Kirk,  26 
Id.,  16. 

988.  Terms.  Where  a  bill  of  lading  con- 
tracts to  carry  goods  to  a  particular  port, 
parol  evidence  is  inadmissible  to  show  prior 
instructions  by  the  shipper  to  carry  them  to 
another  port.  If,  7,  Superior  Gt,,  1849,  Wolfe 
«.  Myers,  8  Sandf,,  7. 

989.  Showing  agency.  It  seeme^  that  as 
between  the  original  parties  to  a  bill  of  lading, 
it  is  competent  to  the  plaintiff  to  show  that 
the  shipper  named  in  the  bill  was,  in  fact,  the 
agent  of  the  plaintiff,  although  not  so  de- 
scribed in  the  bill,  and  that  the  goods  were 
shipped  on  the  plaintiff's  account  Such  evi- 
dence neither  contradicts,  varies,  nor  explains 
the  writing;  it  merely  goes  beyond  it  to  es- 
tablish a  new  and  independent  fact  [7  Ad.  ds 
£.,  29.]  Supreme  Gt.,  1858,  Ide  «.  Sadler,  18 
Barb.,  82. 

990.  Converaion.  A  carrier  by  boats  to 
Troy,  received  goods  addressed  to  Albany, 
and  not  delivering  them  promptly,  was  sued 
for  their  conversion.  On  the  trial,  the  plain- 
tiff *s  witnesses  proved  that  the  captain  of  the 
boat  objected  to  receiving  the  goods,  on  the 
ground  that  he  did  not  go  to  Albany,  but 
finally  took  them,  and  signed  a  bill  of  lading. 
The  defendant  then  produced  the  captain  as  a 
witness,  and  asked  him  to  state  the  circum- 
stances under  which  he  signed  the  bill  of 
lading. 

Held,  that  the  question  was  proper,  1,  be- 
cause the  plaintiff  had  given  evidence  on  the 
subject,  which  the  defendant  had  a  right  to 
explain ;  and  2,  because  the  facts  repelled  the 
inference  of  a  conversion,  by  showing  that  the 
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cuTiAge  of  the  goods  to  Troy  was  not  in  op- 
position to  the  rights  of  the  owners,  but  in 
subordination  to  them.  Snoh  evidence  did 
not  modify  the  written  contract  [8  M.  dc  W., 
547.]  Ot,  ofAppeaUy  1856,  ScoyiU  v.  Griffith, 
12  K  T.  (2  K&m.),  609. 

991.  ConraotiQ^  tbe  raoeipt  The  receipt 
for  the  goods  in  a  bill  of  lading,  is,  like  any 
other  receipt)  open  to  correction  or  explana- 
tion by  parol  evidence.  Suprems  Ot.^  1860, 
Graves  v,  Harwood,  9  Bwrh.^  477.  See  Bill 
OF  Ladino,  4,  6,  8, 

That  a  Discrepancy  in  the  two  parts  of  a 
bill  of  lading  may  be  corrected  by  parol  evi- 
dence, see  Bill  of  ZiAPiNo,  14. 

6.  RtiUMne  to  WUU. 

992.  Wliare  therja  la  no  amUgiilty  in  the 

terms  of  a  will,  extrinsic  evidence  of  mistake 
IB  inadmissible.  Supreme  Gt^  ICfl^i  Jackson 
•.  SiU,  11  JohM,,  201. 

993.  G.  devised  to  his  wife,  daring  her 
widowhood,  "  the  fann  which  I  now  occupy,*' 
and  after  the  remarriage  or  death  of  his  wife, 
to  S.  and  his  heirs.  Held^  that  parol  evidence 
to  show  that  he  intended  to  devise  the  whole 
of  his  real  estate,  which  indaded  a  farm  of 
ninety  acres  in  the  tennre  of  B.,  under  a  lease 
from  the  testator  for  seven  years,  was  inad- 
missible, there  being  no  latent  ambiguity  in 
the  will,  but  a  mistake.    lb, 

994.  Parol  evidence  la  Inadoitnirfble  to 
supply  or  contradict,  enlarge  or  vary,  the 
words  of  a  will,  except  in  two  cases,  viz.,— 
1.  Where  there  is  a  latent  ambiguity,  arising 
outside  of  the  will,  as  to  the  person  or  subject 
meant  to  be  described ;  2.  To  rebut  a  result- 
ing trust.  [6  Co.,  68;  1  Mod.,  810;  8  P. 
Wms.,  854;  Oa.  t.  Talbot,  240;  4  Bro.  P.  0., 
179;  8  Taunt.,  147;  11  East,  441.]  GU  of 
Errors^  1816,  Mann  «.  Mann,  14  Johns^y  1 ;  af- 
firming S.  0.,  Ghancery,  1814, 1  Johns.  Gh.,  281. 

995.  A  testator  having  left  all  his  moneys 
to  his  widow,  parol  evidence  is  inadmissible 
to  show  that  he  meant  thereby  to  include  his 
bonds,  mortgages,  and  promissory  notes.    lb. 

996k  An  anoditgDity,  apparent  upon  the  face 
of  a  will,  cannot  be  explained  by  parol  evi- 
dence. Nor  can  such  evidence  be  received  to 
establish  an  iutention  of  the  testator  not  inti- 
mated in  the  will.  The  extrinsic  evidence 
muBt  always  be  strictly  explanatory  of  the 
will.  Supreme  GU,  Sp.  7.,  1856,  Hyatt  v, 
Pugsley,  23  £arb.,  286. 


997.  Latent  amfafcnity.    In  oonatroing  a 

will,  parol  evidence  of  the  state  of  teetator'a 
property  cannot  be  resorted  to  for  the  par- 
pose  of  showing  the  intent  of  the  teatator,  un- 
less there  is  a  Uutent  ambiguity  in  the  will. 
Supreme  Gt,,  1826,  Tole  v.  Hardy,  6  Gow^ 
838. 

99a  If,  on  the  face  of  the  will,  it  ia  not  evH 
dent  that  the  legacy  is  exclusively  chaiiged  on 
the  land,  evidence  of  the  state  oif  the  teatator^a 
personal  property  cannot  be  received  to  sbow 
that  such  was  his  intent.   Jb, 

999.  Ide^tityiIlg  legatee-  If  there  is  no 
person  in  existence  who  exactly  correeponda 
with  the  description  of  a  le^tee  in  a  will,  ex* 
trinsic  evidence  is  admissible  to  show  who 
was  intended  by  the  testator.  Gh^ncerff^  1829, 
Gardner  v.  Heyer,  2  Paigi^  11;  JJT.T.  Surr. 
Gt.,  1866,  Hart «.  ^arks,  4  Bra4f^  161. 

1000.  Thus,  where  testator  gave  a  I^iacjr 
to  **  Paris  Piccard,"  described  in  the  will  aai 
*^  cousin,"  and  it  appeared  that  he  bad  no 
cousin  of  that  name, — Heldy  that  evidence 
that  he  had  a  cousin  named  ^^Priscilla"  Pio- 
card,  whom  he  was  accustomed  to  call  ^*  Par- 
is," was  admissible  to  identify  the  legatee  in* 
tended,  i^.  F.  5urr.  6%.,  1866,  Hart  e.  Marks, 
4^a<^.,161. 

1001.  A  testator  having  made  a  bequest  to 
his  *^  brother  Oormao,"  to  wliom  he  referred 
in  the  will  as  father  of  his  *'  nephew  Oormac," 
parol  evidence  is  admissible  to  show  that  the 
testator  had  no  brother  of  thajt  name,  but  in- 
tended the  bequest  for  his  brother  James,  who 
had  a  son  named  Oormao.  Ghancery,  1828^ 
OonnoUy  v.  Pardon,  1  Fai^e,  291 ;  S.  P.,  18S0, 
Thomas  v,  Stevens,  4  Johns.  Gh,^  607. 

lOOZ  Identifying  sabjeot  Where  the 
subject  of  a  devise  or  bequest  is  described  by 
reference  to  an  extrinsic  fact,  extrinsic  evi- 
dence may  be  resorted  to,  to  ascertain  such 
fact.  [1  Meriv., 646.]  Ghane&ry^lB^Fritch' 
ard  9.  Hicks,  1  Paige^  270. 

1003.  Where  a  will  gives  a  vague  descrip- 
tion of  property,  parol  evidence  is  admissible 
to  show  what  was  intended  by  the  testator,  if 
not  contradictory  to  the  will.  Thus,  A.  heT- 
ing  devised  all  his  ^^  back  lands**  to  B.,  evi- 
dence was  received  to  show  that  he  always 
called  certain  lands  belongiDg  to  him  by  that 
name.  [1  Bro.  0.  0.,  477;  1  Meriv.,  646;  1 
B.  dE  Aid.,  660;  8  B.  A.  Oress.,  870;  16  Yes.,' 
481 ;  1  Cox,  226.]  Supreme  GL,  1889,  Byerss 
V.  Wheeler,  22  Wend.,  148. 


sviDKiiros. 


68^ 


FiTCl  XfidMiM  to  ^nry  ft  Wxittngs-BaUtiTe  to  jBdieul  Beoordi. 


ZOQC  PxQTins  intentioii.  The  testatrix 
held  a  bond  and  mortgage  made  by  plaintiff 
and  plaintiff  had  rendered  servioes  and  paid 
money  for  her.  By  her  will,  she  directed  the 
mortgage  to  be  satisfied  of  reoord  and  the  bond 
auKselled.  Meld^  that  the  will  being  silent  as 
to  whether  this  was  intended  as  payment  of 
plaintiff's  demands  against  her,  or  as  an  inde- 
pendent donation,  her  declarations  might  be 
reoeiyed  to  show  her  intention.  Suffrsme  Ct., 
1828,  Williams  v.  Orary,  8  Oow^  U&\  S.  0. 
again,  4  Wend.,  448. 

IjQOS.  Reypoaftfon.  Farol  evidence  of  the 
reyocation  of  a  will  (of  land),  or  of  the  declantr 
tiona  of  the  testator,  shortly  before  his  death, 
that  the  will  had  been  extorted  from  him  by 
dnreea,  is  inadmissible.  [1  Yes.,  440;  6  Oo., 
69;  2  P.  Wms.,  ISef.]  Suprmt  CU,  1806, 
Jackson  v.  Xniffen,  2  Johm,^  81. 

JfiO^  Parol  evidence  of  an  inUnt  to  revoke 
a  devise  or  bequest,  is  inadmissime.  Extrinsic 
circnmstances,  showing  a  change  in  the  sub- 
ject of  the  devise,  may  be  proved,  bnt  nothing 
more.  [2  Bev.  Stat,  64,  §  48.]  Ghmcary, 
1888,  Adams  v.  Winne,  7  Paigp^  07. 

As  to  the  Intexpretat&on  of  wills,  in  general, 
by  the  aid  of  extrinsic  circumstances,  see  Wsx. 

7.  Beilative  to  Judicial  B&eords, 

1407«4riidgmentcif  ooortofroooEd.  Parol 
evidence  that  a  matter  not  appearing  on  the 
reoord  was  litigated  in  a  court  of  record,  can- 
not be  received,  in  support  of  a  plea  of  former 
judgment.  [1  Esp.,  48;  8  Hfils.,  808.]  Sur 
pr^me  (71, 1806,  Manny  v,  Harris,  2  Johm.^  24. 

1006.  Parol  evidence  may  be  received  to 
show  the  grounds  upon  which  a  judgment 
was  rendered,  where  the  grounds  of  the  Judg- 
ment do  not  fully  appear  from  the  record, 
provided  that  the  matters  alleged  to  have 
been  passed  upon  are  such  as  could  legally 
have  been  given  in  evidence  upon  the  triid, 
and  that  the  verdict  and  judgment  show  that 
they  must  necessarily  have  been  considered  by 
the  court  and  jury.  Ct,  o/Brrors,  1881,  Wood 
V,  Jackson,  8  Wend.^  0 ;  reversing  S.  0.,  8  Id,, 
27.  Compare  Smith  «.  Kelly,  2  Mall,  217; 
Briggs  V.  Wells,  12  Barb.,  667. 

1009.  Where  a  former  judgment  in  a  court 
of  record  is  set  up  as  a  defence,  parol  evidence 
is  inadmissible  to  show  that  questions  not  in- 
volved in  the  pleadings  were  litigated  at  the 
trial.  [5  Johns.,  24;  2  Hill,  481.]  The  cases 
which  apparently  conflict  with  this  rule  [18 


Johns.,  184;  8  Id.,  482;  8  Cai.,  162;  16 
Wend.,  688],  relate  to  judgmente  of  justices* 
courts,  where  the  pleadinga  are  little  regarded. 
Cft.  o/Appeab,  1849,  Campbell  t».  Butts,  8  H. 
T.  (8  Ooimt%  178;  8.  P.,  1864,  Davis  v.  Talt- 
cot,  12  K  Y.  (2  Kern.),  184;  reversing  S.  0., 
U  Barb.,  611. 

lOlQ.  When  the  defendant  in  a  trespass- 
sn|t  raised  an  issue  of  title  in  respect  to  the 
portion  of  the  dose,  in  which  the  technical 
trespass  confessed  was  committed,  and  there 
was  verdict  and  judgment  for  the  plaintifl^— r 
EM,  that  the  record  of  judgment  was  not 
evidence  that  the  title  to  the  entire  dose  waa 
adjudged  to  be  in  the  plaintiffl  The  party 
aeekipg  to  make  t^e  record  available  as  an 
estopped,  nms(  show,  aliunde,  what  was  the 
portion,  the  title  of  which  wm  in  question  and 
passed  upon.  CL  of  4gP^^  ^B^  Dunckel 
«.  I^Uee,  11  y.  T.  (1  Kmi.),  4^0. 

1011.  —  ci:  anotliar  6|tal^.  In  an  action  r 
upon  a  judgment  of  a  court  of  another  State^ 
if  the  record  does  not  show  jori'sdiotion  of 
the  person,  the  deficiency  cannot  be  supplied 
by  parol  Supreme  Ot.,  1849,  Noyea  «.  Butier^ 
6  Ba/rl.,  618. 

1012.  Jqdgmont  of  a  Jnatioa  In  support 
of  a  plea  of  former  action  for  the  same  cauae» 
defendant  read  the  certificate  of  a  justice, — 
made  under  1  Jtev.  L.  of  1818,  898,  §  21,— by 
which  it  appeared  that  the  demand  in  suit 
had  been  offered  as  a  set-off  in  a  former  action 
before  such  justice.  The  plaintiff  offered  to 
show,  by  testimony,  ihat,  in  &ct,  the  set-o^ 
was  withdrawn.  Held,  inadmissible.  The 
justiceV  certificate  could  not  be  contradicted 
by  parol.  [5  Johns.,  851;  11  Id.,  166;.]  Su- 
preme Ct.,  1816,  McLean  o.  Hugarin,  IZJohm.^ 
184. 

1013.  Under  a  plea  of  fprmer  judgment  in 
favor  of  defendant  upon  the  same  cause  of 
action,  defendant  produced  a  docket  of  a  jus- 
tice, showing  a  judgment  of  nomuU,  but  offior- 
ed  to -show,  by  the  testimony  of  the  justice 
himself,  that  he  denied  a  motion  for  a  nonsuit, 
and,  in  fact,  passed  upon  the  merits.  Held, 
inadmissible.  Supreme  Ot,  1881,  Brintnall  9. 
Foster,  7  Wend.,  108. 

1014.  In  an  action  upon  a  justice^s  judg- 
ment, parol  evidence  is  inadn^ible  to  con- 
tradict the  docket  of  the  justice,  except  as 
to  jurisdictional  ftusts.  [18  Johns.,  184;  10 
Wend.,  889;  8  Id.,  48;  16  East,  20;  7  T.  B., 
680;  8B.&C.,649;1B.&B.,482;  8Johns^ 
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00;  8  Oow.,  187.]  Supreme  Ot.^  1849,  Hard 
«.  ShipmaDf  6  Barb.,  621.  Compare  Smith  v. 
Oompton,  SO  /d,  262 ;  Bates  «.  Oonkling,  10 
Wend.,  889. 

1015.  Where  a  former  Judgment  is  set  up 
as  a  defence,  parol  evidence  is  admissible  to 
show  what  was  actually  in  controversy  be- 
tween the  parties,  and  the  grounds  upon  which 
the  Judgment  was  rendered.  So  held,  in  re- 
spect to  a  Jnstioe^s  Judgment.  Ot,  of  Appeale, 
1850,  Doty  «.  Brown,  4  K  T.  (4  Oomt),  71. 
See  Green  «.  Olark,  6  2>m.,  497. 

101&  Came  not  triad.  Parol  evidence  is 
admissible  to  show  that  a  former  action  was 
commenced,  partly  tried,  and  withdrawn.  So 
held,  relative  to  an  action  in  a  district  court 
of  the  city  of  New  York.  IT.  T.  Com,  PL, 
1866,  Ohaffee  «.  Ooz,  1  Bilt^  78. 

1017.  The  identity  of  tbe  pleadings  had 
before  a  Justice  of  the  peace,  may  be  proved 
by  the  parol  testimony  of  the  Justice.  [2  Rev. 
Stat.,  270.]  Supreme  Ct,  1886,  Brotherton  «. 
Wright,  16  W&nd,,  287. 

VIL  Heabsat. 

lOlS.  Tbe  general  mla  Mere  hearsay  evi- 
dence is,  in  general,  wholly  inadmissible.  Su- 
preme Ct.,  1816,  Penfield  v.  Oarpender,  18 
Johna.,  860 ;  1818,  Irvine  v.  Oook,  16  Id.,  289 ; 
1847,  People  «.  Parish,  4  Den.,  158 ;  Chancery, 
1814,  Phillips  V.  Thompson,  1  Johns.  Oh.,  181 ; 
and  see  supra,  761. 

1019.  The  deolarationB  of  the  former 
owner  of  a  slave  are  too  loose  and  uncertain 
to  charge  tbe  town  with  his  maintenance. 
The  person  himself  should  be  produced.  Su- 
preme Ot.,  1804^  Overseers  of  Oermantown  v. 
Overseers  of  Livingston,  2  Cai,,  106. 

1020.  Competent  wttneee.  A  party  who 
can  call  a  witness,  cannot  give  evidence  of  his 
declarations.  Supreme  Ct.,  1814,  Alexander 
«.  Mahon,  11  Johns.,  185;  1884,  Bristol  v. 
Dann,  12  Wend.,  142. 

1021.  In  an  action  of  trover  by  a  sheriff 
who  levied  on  goods,  against  a  landlord  who 
distrained  the  same  goods, — Held,  that  the 
tenant  was  a  competent  witness,  and  there- 
fore, evidence  of  his  admissions  was  inadmis- 
sible. Supreme  Ct.,  1814,  Alexander  v.  Mahon, 
11  Johns.,  185. 

1022.  The  declarations  or  admissions  of  a 
person  competent  to  be  a  witness,  and  who  is 
not  shown  to  have  acted  on  behalf  of  the  ad- 
verse party,  cannot  be  proved,  even  though, 


when  subpoBnaed,  he  absents  himself  firom  the 
trial.  ^pfMTM  C^.,  1818,  Woodward  e.  Paine, 
15  Johns.,  498. 

1023.  Proof  that^oonmimiioation  'wam 
made.  When  an  indorsee,  prior  to  his  taking 
the  note,  sends  it  by  a  messenger  to  the  maker, 
with  instructions  to  inquire  if  it  is  a  business 
note,  and  the  inquiry  Is  made,  and  he  answers 
that  it  is ;  after  proof  of  such  foots,  the  in- 
dorsee may  prove  that  the  messenger,  in  re- 
turning, reported  to  the  indorsee  what  the 
maker  said,  by  any  person  who  heard  him 
make  such  report  Proof  of  the  latter  &ot  is 
material,  to  sh6w  that  the  representation  made, 
or  answer  given,  was  communicated  to  the 
indorsee  before  he  took  the  note,  and  snoh 
proof  may  be  made  by  any  person  who  knows 
the  foot.  IT.  T.  Superior  Ct.,  1857,  Bobbins 
«.  Richardson,  2  Bosu>.,  248. 

1024.  Age.  A  person  may  testify  to  his  own 
age.  His  knowledge  of  his  age  is  acquired  not 
only  by  hearsay,  but  by  experience,  oottparison, 
observation,  and  all  the  evidence  which  con- 
stitutes knowledge.  Gen.  Sees.,  1828,  Banks 
V.  Metcalfe,  1  Wheel.  Or.  Cos.,  881. 

1025.  Declarations  of  deoeased  peraone. 
Evidence  of  the  statements  of  a  deceased  per- 
son is  not  admissible,  except  such  statements 
were  made  upon  oath,  or  at  the  point  of  death 
resulting  from  violence.  Supreme  Ot.,  l6l0, 
Gray  v.  Goodrich,  7  Johns,,  95.  ' 

1026.  The  declarations  of  a  person  on  the 
point  of  death,  who  would,  if  living,  be  a  com- 
petent witness,  cannot  be  given  in  evidence  in 
a  civil  action.  Supreme  Ct.,  1818,  Wilson  v. 
Boerem,  15  Johns.,  286;  1881,  Kent  «.  Wal- 
ton, 7  Wend.,  256. 

1027.  —  of  payee  of  note.  In  an  action 
by  an  indorsee  of  a  note  against  the  maker, 
declarations  of  the  payee,  since  deceased,  made 
while  the  note  was  yet  in  his  hands,  showing 
that  it  was  void,  were  BM^  inadmissible.  The 
payee  would  have  been  a  competent  witness  if 
he  had  lived.  Supreme  Ot.,  1881,  Kent  e. 
Walton,  7  Wend.,  256. 

102a  —  adverae  to  interest  The  decla- 
rations of  a  deceased  person,  made  adverseiff  to 
his  own  interest  while  in  possession  of  prop- 
erty, are  admissible  in  evidence  against  one 
deriving  title  from  him;  but  declarations  of 
such  a  person  in  hisotm/aw^r  are  inadmissible, 
even  for  the  purpose  of  nullifying  his  former 
admissions.  [2T.  R.,  58;  lEsp.,458.]  Supreme 
Ot.,  1806,  Waring  v.  Warren,  1  Johns^  840. 
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1029.  —  ot  vaodor  of  gooda.  The  deola- 
TatioDs  of  a  deoeased  person,  at  yarian<^  with 
hifl  own  interests,  are  admissible  evidence  be- 
tween third  persons,  after  it  is  shown  that  he 
bad  a  competent  knowledge  of  the  facts. 
Thus,  in  an  action  brought  by  a  broker  for 
the  price  of  goods  sold  by  him,  the  declara- 
tions of  the  owner  of  the  goods  that  he  had 
sold  them,  and  received  the  price  from  the 
broker  as  guarantor,  are,  after  the  death  of 
the  declarant,  competent  evidence  against  the 
purchaser,  for  the  purpose  of  showing  that  the 
right  of  action  was  transferred  from  the  de- 
clarant to  the  broker.  [1  Tanpt^,  141 ;  4  Id., 
16 ;  1  Greenl.  £v.,  §  147.]  Supreme  Cft^  1850, 
White  f>.  Ohouteau,  10  Barb.,  202 ;  S.  0.  again, 
1  E,  D.  Smith,  498. 

1030.  —  of  grantor.  Evidence  of  the  dec- 
larations of  one  who  has  given  a  deed  with 
warranty,  cannot  be  received  to  support  a 
title  derived  from  such  deed,  even  though  such 
dedarations  be  made  4n  artieulo  mortie,  be- 
cause, if  living,  the  declarant  would  be  db- 
qualified  as  a  witness  by  interest;  but  such 
declarations  may  be  proved  for  the  purpose  of 
showing  in  what  character,  or  with  what  in- 
tent, the  declarant  entered  and  held  the  land. 
Supreme  Ct.,  1806,  Jackson  e.  Yredenbergh, 

1  Johne,^  159. 

1031.  —  of  testator.  The  declarations  of 
a  testator,  not  made  in  the  presence  of  any 
person  interested  in  supporting  the  will,  that 
it  was  extorted  from  him  by  violence,  are  not 
competent  evidence,  even  though  made  by 
him  on  the  point  of  death.  [1  Yes.,  440;  5 
Oo.,  69;  2  P.  Wms.,  186;  limiting  8  Yern., 
76.]    Supreme  Ot.,  1806,  Jackson  e.  Eniffen, 

2  Jehne.,  81. 

1032.  —  of  donor  oanaa  mortUk  Where 
a  decedent,  upon  his  death-bed,  requested  the 
person  with  whom  he  was  then  residing  to 
make  an  inventory  of  his  notes,  and  on  such 
inventory  being  made  and  shown  him,  and  the 
decedent  being  asked  what  he  wished  to  have 
done  with  his  notes,  replied,  ^^  Take  them  and 
do  what  you  are  a  mind  to  with  them,^'  evi- 
dence of  repeated  declarations  that  he  intend- 
ed to  give  ibe  notes  to  the  person  with  whom 
he  then  resided,  were  Eeld  evidence  to  prove 
a  gift  cauM  mortie.  Supreme  Ct.,  1857,  Smith 
V.  Maine,  25  Barh.,  88. 

1033.  On  a  tdal  for  murder,  the  dying 
declarations  of  the  deceased  are  competent 
evidence  against  the  prisoner;  but  before  such 


declarations  are  received,  it  most  be  satisflM- 
torily  proved  that  the  deceased,  at  the  time 
of  making  them,  was  conscious  of  impending 
death,  and  had  given  up  all  hope  of  recovery. 
And  the  dying  declarations  of  a  wife,  are 
admissible  against  her  husband.  Oyer  <lk  71, 
1845,  People  «.  Green,  1  Fork,  Or,,  11 ;  8.  0., 

1  Den.,  614;  and  see  People  e.  Robinson,  2 
Park.  Or.,  285. 

1034.  In  a  prosecution  for  murder,  evidence 
of  the  declarations  of  the  deceased,  indicating 
his  opinion  that  the  defendant  was  insane,  is 
inadmissible.  Supreme  Ot,,  1864y  Lske  e. 
People,  1  Park.  Or.,  495. 

1035.  Dying  declarations,  admitted  under 
certain  circumstances,  it  appearing  that  the 
declarant  expected  at  the  time  to  die,  although 
her  physicians  had  not  expressed  to  her  any 
such  expectation.  People  e.  Gmnng,  1  Park. 
Or.,  299.  Compare,  also,  People  «.  Sjiicker- 
bocker,  1  Id.„  802. 

1036.  Testimony  of  deoaaaed  witneaa. 
The  testimony  given,  at  a  former  trial  of  tha 
same  cause,  by  a  witness  since  deceased,  may 
be  proved  as  evidence  for  the  same  purpose. 
Supreme  Ot.,  1806,  Jackson  e.  Bailey,  S 
JehM^  17;  1814,  White  o.  Eibling,  11  Id^ 
128;  1818,  Jackson  e.  Lawson,  16  Id.,  589. 

1037.  It  ieeme,  that  such  evidence  is  inad- 
missible, unless  accompanied  'by  the  record  of 
the  former  suit  [2  Show.,  168.]  Beab  e. 
Guernsey,  8  Johns.,  446. 

1038.  But  the  objection  must  be  stated  at 
the  trial,  or  the  existence  of  the  former  suit 
will  be  presumed.  Supreme  Ot.,  1814^  White 
e.  Kibling,  11  Johns.,  128. 

1039^  If  a  witness,  after  testifying  on  a 
trial,  die,  and  subsequently  another  trial  be 
had  between  the  same  parties,  where  the 
same  issue  is  involved,  evidence  of  the  testi- 
mony of  such  deceased  witness,  on  the  former 
trial,  is  admissible.  [1  Strange,  162;  8  Burr., 
1255;  2  Ld.  Raym.,  1166;  2  P.  Wms.,  568; 

2  Show.,  47;  LiL  Ab.,  765.]  The  rule  ex- 
tends to  testimony  given  before  the  special 
tribunal  created  by  the  Legislature  to  settle 
certain  disputes  (8  GreenL  Zw,  425),  and  such 
testimony  may,  in  like  cases,  be  proved  in  a 
court  of  record.  [1  Lev,,  180;  Bull.  N.  P., 
242.]  Supreme  Oty  1806,  Jackson  e.  Bailey, 
2  Johnt.,  17. 

1040.  That  evidence  as  to  the  testimony  of 
a  deceased  witness,  at  a  former  trial,  is  re- 
ceived with  great  caution.    [2  Johns.,  21 ;  14 
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lla8s.,S84;  6  Cow.,  162;  1  Phil.  Er.,  300.] 
Svpreme  {7t,  1884,  Orary  «.  Sprague,  Ifi 
Wend,^  41. 

1041.  Death  miist  be  proved.  Eyidenoe 
of  the  testimony  of  a  witness,  at  a  fonner 
trial,  is  not  admissible,  until  it  has  first  been 
proved  that  he  is  dead.  [4  T.  R.,  290;  14 
Mass.,  284;  4  Serg.  &  R.,  208.]  Supreme 
Ot.^  1819,  Powell  fj.  Waters,  17  Johne,^  176; 
1826,  Wilbnr  «.  Selden,  6  67<w.,  162;  1860, 
Weeks  «.  Lowerre,  8  Ba/rb.^  680. 

1042.  Proof  that  the  witness  has  left  the 
6tate,  and  that,  after  diligent  inquiry,  he  can- 
not be  found,  will  not  render  snoh  eyidence 
competent  [14  Mass.,  86.]  Supreme  Ct.^ 
1826,  Wilbnr  «.  Selden,  6  Cow.,  162. 

1043.  In  criminal  proceedings  especially, 
this  rale  wfll  be  strictly  enforced.  Whether 
even  the  death  of  the  witness  will  justify,  in 
such  cases,  the  admission  of  the  evidence, — 
Query  r  [6  Rand.,  708;  1  Overt.,  229.]  Su^ 
preme  Ct,^  1848,  People  «.  Newman,  6  HiU^ 
3#6.  Compare  Orary  v.  Sprague,  12  Wend,^ 
41. 

1044.  Teetinu>n7  moat  be  between  aame 
partlea.  The  rule  allowing  the  testimony  of 
a  deceased  witness,  at  a  former  trial,  to  be 
proved  at  a  subsequent  trial,  is  confined  to 
trials  between  the  same  parties,  or  those  privy 
to  them,  upon  the  same  issue.  Persons  who 
iiave  acquired  separate  titles  to  property, 
though  they  purchased  firom  the  same  party, 
on  whose  want  of  title  an  action  has  been 
founded  successively  against  each  of  them, 
are  not  privy  to  each  other;  and,  therefore, 
the  testimony  of  a  witness  in  an  action  against 
one,  is  not  competent  evidence  against  the 
other,  though  he  has  died  since  the  first  trial. 
Supreme  Ct,^  1829,  Jackson  «.  Orissey,  8 
Wend.,  261. 

1045.  But  where  an  action  of  trover  was 
brought  for  the  value  of  certain  property,  and 
afterwards  the  administrator  of  the  plaintiflE^ 
in  the  former  action,  brought  assumpsit  against 
the  same  defendant  for  the  same  cause ; — ffeld, 
that  evidence  of  the  testimony  of  a  deceased 
witness,  at  the  trial  of  the  former  action,  was 
admissible  at  the  trial  of  the  latter.  [1  Phil. 
Ev.,  280;  2  Blackst,  827.]  Supreme  Ot.,  1848, 
Osborn  v.  Bell,  6  Den.,  870. 

1046.  Teetlmony,  how  proved.  The  min- 
utes of  the  testimony  of  a  witness,  at  a  former 
trial  of  a  cause,  who  has  since  died,  ought  to 
be  admitted  in  evidence,  when  the  person 


who  took  such  minutes  testifies  that  he  in- 
tended to  take  down  all  the  material  testi- 
mony of  such  witness  in  his  own  words, 
although  he  is  not  sure  that  he  took  down 
every  word,  and  cannot  swear  to  the  testi- 
mony, except  from  the  notes  so  taken  by  him. 
Supreme  Ot.,  1886,  Olaik  «.  Yoroe,  16  Wend., 
198;*  approved  and  followed,  Orawford  «. 
Loper,  26  Ba/rb.^  449.  Oompare  Hufif  «.  Ben- 
nett, 6  K  r.  (2  Seld.),  887;  affirming  S.  0.,  4 
San4f.,  120. 

As  to  admissibility  of  hearsay  in  ascertain- 
ing hxits  relative  to  Anofent  poasession  of 
lands,  see  Bogardus  v.  Trinity  Ohuroh,  4 
Santif.  Ch.,  688. 

As  to  the  Admissibility  of  hearsay  to  prove 
particular  facts,  such  as  Deatli,  Pedigree 
&c.,  see  those  subjects,  under  the  bead  of 
Sulee  relative  to  Particular  Facte  and  laeuee, 
infra. 

Oonsult,  also,  on  the  subject  of  hearsay,  the 
heads.  Bee  Qeetm,  Con/eeeions,  and  Admimone 
and  Declaratione,  ii^fra. 

1047.  Declarationa.  On  a  question  of 
fraud,  the  declarations,  equally  with  the  acts, 
of  the  persons,  while  engaged  in  the  transac- 
tion, are  admissible.  Supreme  Ct^  1884, 
Orary  «.  Sprague,  12  Wend.^  41. 

1048.  Declarations  of  parties,  and  other  at- 
tending circumstances,  to  be  admissible  in  evi- 
dence as  a  part  of  the  ree  geeta^  must  be  oon- 
temporaneous  with  the  main  fact  under  con- 
sideration, and  to  which  they  are  intended  to 
give  character.  Chancery^  1842,  Matter  of 
Taylor,  9  Paige,  611. 

1049.  Declarations,  to  become  evidence  as 
part  of  the  res  gesta,  must  accompany  the  act 
which  they  are  supposed  to  characterize,  and 
must  so  harmonize  with  it  as  to  be  obviously 
a  part  of  the  same  transaction.  [8  Oonn.,  260.] 
Ct.  ofAppeaU,  1861,  Moore  «.  Meaoham,  10 
K  Y.  (6  Seld.),  207. 

1050.  Declarations  of  the  parties  in  relation 
to  the  terms  of  a  settlement  between  them, 
made  at  tlie  conclusion  of  it,— just  when  they 
had  completed  it, — ^are  part  of  the  ree  geeta  as 
much  as  those  made  during  the  progress  of  the 
settlement  Supreme  Ct.^  1838,  Kimball  v. 
Huntington,  10  Wend.,  676. 

1051.  One  of  the  parties  to  a  contract  im- 

•  And  see  8.  C.  igun,  19  Wtnd.,  Saa. 
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peached  on  the  groand  of  usury,  after  the  bar- 
gain was  concluded,  and  on  the  evening  of  the 
eame  day,  related  to  a  third  person  what  he 
had  done.  Held^  no  part  of  the  ret  gestm,  [4 
Terg.,  210.]  Supreme  Ct,^  1847,  Smith  «. 
Webb,  1  B<vrb,^  280. 

105Z  Phuntiff  held  two  notes  made  by  de- 
fendant, one  being  due  in  January,  and  one, 
for  a  lai^er  amount,  in  October  following.  In 
August,  plaintiff  gave  W.  an  order  on  defend- 
ant for  $40,  proposing  to  defendant  to  Indorse 
it  on  one  of  his  notes ;  and  W.,  in  exchange, 
gave  plaintiff  an  order  on  A.  for  the  same 
amount.  Defendant  refused  acceptance  of  the 
order,  being  unwilling  to  have  the  money  ap- 
pfied  on  the  large  note,  but  gave  W.  a  yoke  of 
ozoi,  to  be  received  in  satisfaction  of  the  or- 
der, and  applied  on  the  smaller  note ;  W.  agree- 
ing to  notify  plaintiff;  and  if  he  was  dissatisfied, 
to  pay  defendant  for  the  oxen.  W.  gave  pUin- 
tiff  notice.  Held^  in  an  action  on  the  smaller 
note,  that  pTaintiff^s  answer  to  W.,  on  receiving 
the  notice,  was  part  of  the  tee  gestcB,  and  shotild 
be  received  in  ev]den<^.  Supreme  Ot,,  1S42, 
Godfrey  v,  Warner,  EUl  <lb  2>.  Supp,^  82. 

1053u  Admittion  of  Identity.  In  an  ac- 
tion against  the  indorser  of  a  note,  answers 
made  by  a  person  applied  to  as  the  maker,  on 
a  demand  of  the  note,  admitting  himself  to  be 
the  maker,  are  admissible  as  part  of  the  res 
ffettm^  and  are  presumptive  evidence  that  the 
person  of  whom  the  demand  was  made  was 
the  maker.  Ot,  ofAppeaU^  1852,  Hunt «.  '^^' 
bee,7^.  F.  (8i&W.),266. 

lOM.  IdbeL  In  an  action  of  libel  against 
a  portnUt  painter  for  painting  and  publicly  ex- 
hibiting the  portrait  of  a  citizen  with  ass's 
ears  affixed  to  the  head,  the  declaration  of  the 
painter  to  a  bystander,  at  the  time  of  painting 
the  ass's  ears,  that  it  was  his  intention  to  trans- 
form the  picture  into  a  Midas,  is  admissible,  as 
a  part  of  the  res  getta^  to  show  want  of  malice. 
Om.  8eB$,,  1817,  Mezzara^s  Oase,  2  OUy  B, 
JUe.,  118. 

105S.  In  a  libel-suit,  the  terms  and  condi- 
tions on  which  the  defendant  requested  and 
directed  the  publication  to  be  made,  are  ad- 
missible in  evidence  on  his  behalf^  as  part  of 
the  rei  geetm^  showing  his  motives.  Ot.  o/Ap- 
peaia,  18»8,  Taylor  «.  Church,  8  K  F.  (4  Seld.% 
462* 


*  See  8.  0.  below,  1  £,  2>.  Smiih,  279;  10  yi  F. 
Ztg.  Obe.,  87. 


1056.  Thus  defendant  may  show  that  in 
employing  a  printer  to  print  the  article  com- 
plained of,  he  directed  it  to  be  ddne  in  as  pri- 
vate and  confidential  a  way  as  possible.    lb. 

1057.  dlander.  In  an  action  for  slander,  in 
charging  the  plaintiff  with  having  stolen  some 
cattle,  the  defendant,  in  justification,  called  a 
witness  who  testified  that  the  plaintiff  brought 
a  yoke  of  cattle  to  the  witness's  residence,  and 
left  them  with  him.  The  plidntiff  was  allowed 
to  prove,  by  cross-examination,  that  he  left  the 
cattle  with  witness  upon  a  contract  that  the 
latter  should  keep  them  fbr  hfm  until  a  certain 
time. 

Held^  correct  It  was  competent  to  show 
the  circumstances  under  wMch  the  Cattla 
were  driven  away,  and  the  contract  Under 
which  they  were  left  with  witness.  All  the 
circumstances  connected  with  the  transabtioa 
were  proper  evidence  on  the  question  whether 
the  cattle  had  been  taken  away  with  a  feloni- 
ous intent  Supreme  Ct,^  1848,  Palmer  v. 
Haight,  2  Ba^l,,  210. 

lOSa  Deolaratlans  of  deooaaed  person. 
Where  declarations  were  made  by  the  wound- 
ed p«irty,  who  survived  several  days  and  then 
died, — MMy  unnecessary  for  the  jury  to  deter- 
mine whether  the  declarations  were  made  m 
east/remie  or  not ;  for,  as  they  were  made  at  the 
Hme  of  the  blow,  they  are  admissible  as  a 
part  of  the  res  gesta.  Gen,  Sess.^  1819,  Gur- 
ry's Case,  4  (7%  fll  JBte.,  109.  OomparePeople 
«.  Robinson,  2  Parh.  Or.^  286. 

1059.  Ofimplafnta  of  paraonal  fqjtiiy.  In 
an  action  for  damagee  for  iiguries  to  the  per- 
son, evidence  of  the  plaintiff's  complaints  of 
distress  and  pain  is  admissible.  It  is  one  of 
the  natural  concomitants  of  illness  and  of  in- 
juries for  the  person  to  complain  of  pain  and 
distress.  Such  complaints  may  be  simulated, 
but  are  generally  real.  The  evidence  is  ad- 
missible from  necessity.  [6  East,  188;  Oow. 
^  H.  Notes,  687,  n.  447 ;  1  Greenl.  Ev.,  %  102.] 
Ot.  of  Appeals^  1864^  Caldwell  v.  Murphy,  11 
K  Y,  (1  Eem.\  416. 

lOGO.  Marriage.  If  a  man  and  woman 
are  cohabiting  together,  and  the  question 
is  as  to  the  nature  of  such  intercourse,  the 
declarations  of  the  parties  during  such  inter- 
course, the  fhct  of  their  appearing  in  public  as 
man  and  wife,  and  visiting  in  respectable  fami- 
lies, and  being  treated  and  spoken  of  as  such 
by  their  acquaintances,  are  part  of  the  res  gestm. 
But  general  reputation  existing  after  the  inter- 
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coarse  has  terminated,  is  inadmissible  to  ohar- 
aoterize  it.  Chancery^  1842,  Matter  of  Taylor, 
^  Paige,  611. 

1061.  Promise  to  many.  In  an  action  for 
breach  of  promise  of  marriage,  evidence  of 
plaintiff^s  declarations,  accompanying  her 
preparations  for  the  wedding,  are  admissible. 
They  are  parts  of  the  rea  qmUb^  and  compe- 
tent to  show  the  intention  wiUi  which  her 
preparations  were  made.  [1  Ohio,  26.]  Sur 
prefM  Ct,,  1864,  Wilcox  «.  Green,  28  Ba/rb.^ 
680 ;  affirmed,  1856,  Id,^  648,  ik 

1062.  Wife's  daolazatloiw.  That  in  an 
action  for  enticing  away  the  plaintiff^s  wife, 
declarations  of  the  wife  made  within  a  few 
days  after  her  marriage,  expressing  her  wishes 
in  respect  to  living  with  the  plaintifE^  as  his 
wife,  in  connection  with  other  oironmstances, 
tending  to  prove  that  she  was  not  then  under 
constraint,  are  admissible  as  part  of  the  rM 
geitm,  [1  Greenl.  Ev.,  §  102 ;  1  Phil.  Ev.,  281 ; 
8  Id.,  212;  1  Steph.  N.  P.,  27;  8  N.  Hamp., 
40.]    Bennett  e.  Smith,  21  B<vrb^  489. 

1063.  PoMMrion  of  stoton  gooda.  Where 
the  prisoner,  on  returning  the  stolen  property 
to  the  owner,  gave  an  acoonnt  of  his  posses* 
sion, — Heldy  that  such  account  might  be  re- 
ceived in  evidence  as  part  of  the  tm  geita. 
Gen.  Sen.,  1819,  Atwood*s  Case,  4  OUy  H. 
Eec^  91.  Compare  Robetaille's  Case,  5  Id., 
171. 

1064.  On  a  trial  for  receiving  stolen  goods, 
the  prisoner  cannot  show  what  the  person 
from  whom  he  received  the  goods  said  as 
to  the  way  in  which  such  person  became  pos- 
sessed of  the  property.  Supreme  Ot.,  1867, 
Wills  «.  People,  8  Park.  Or.,  478. 

1065.  AfsnA.  Where  an  agency  is  estab- 
lished, proof  of  a  receipt  given,  or  admission 
of  payment  made  by  the  agent,  at  the  time  of 
the  transaction,  is  admissible  against  the  prin- 
cipal. Supreme  Ct.,  1826,  Thallhimer«.  Brinck- 
erhoflS  6  Oow.,  90.  K.  7.  Com.  PI,  Anderson 
V.  Broad,  2  JB.  D.  Smith,  580. 

1066.  A  written  statement  of  account  made 
by  an  agent  at  the  time  of  a  settiement,  is  evi- 
dence against  the  principal,  as  part  of  the  ree 
geetm,  though  the  agent  be  living.  Chancery, 
1828,  Van  Rensselaer  e.  Morris,  1  Paige,  18. 

1067.  Iietters.  To  show  for  what  purpose 
a  note  was  sent  to  a  bank, — that  being  mate- 
rial,— ^a  letter  accompanying  the  note  is  ad- 
missible. Supreme  Ot.,  1842,  Bank  of  Mon- 
roe ©.  Culver,  2  HiU,  681. 


1068.  y.  bought  a  draft  of  B.,  and  imme- 
diately wrote  to  his  firm  and  inclosed  the  draft 
to  them.  Held,  that  his  letter  was  inadmis- 
sible, in  an  action  between  B.  and  the  firm, 
to  show  that  he  bought  the  draft  on  his  own 
account.  Ot.  of  Errore,  1846,  Buley  e.  Wake- 
man,  2  Dm.,  220 ;  reversing  S.  C,  2  HUl,  279. 

1069.  Entries  in  aocoont  Entries  made 
by  a  third  person,  in  the  usual  course  of  pro- 
fessional employment,  or  of  a  clerkship  or 
agency,  are,  even  after  the  death  of  the  person 
who  made  them,  competent  as  part  of  the  ree 
geeUB.  Supreme  Ot.,  1867,  Arms  «.  Middleton, 
28  Barb.,  571. 

1070.  In  an  action  of  trover  against  de- 
fendant for  obtaining  goods  by  falsely  repre- 
senting himself  as  the  agent  of  the  ship  T. 
Williams,  an  entry  in  plaintiff's  books,  made 
at  the  conclusion  of  the  bargain,  by  a  clerk 
who  was  present  and  heard  the  bargain, — 
Held,  not  such  a  declaration  of  the  plaintiff  ae 
to  admit  the  entry  in  evidence  as  a  part  of  the 
ree  geste^  for  the  purpose  of  showing  that  the 
goods  were  charged  to  the  ship  T.  Williams, 
and  not  to  the  defendant  personally.  Ot,  of 
Appeals,  1861,  Moore  e.  Meacham,  10  2f.  7. 
(6  SM.),  207. 

1071.  Deolaratloiis  to  tliird  panoiL  So 
the  declarations  of  the  plaintiff  made,  after 
the  bargain  and  before  delivery,  to  a  third 
person  from  whom  he  obtained  goods  to  sup- 
ply a  deficiency  in  his  own  stock,  were  HM, 
inadmissible.    lb, 

IX.  ComnssioNB. 

1072.  Confession  made  to  tbo  airsstinc 
officer.  The  mere  fact  that  a  prisoner  was  in 
custody  at  the  time  of  making  the  confession, 
is  not  sufficient  to  exclude  it,  provided  that 
no  threats,  promises,  or  other  inducements  to  \ 
make  a  confession  were  held  out  to  him.  Ot. 
qf  Appeals,  1858,  People  e.  Rogers,  18  N.  7. 
(4  Smith),  9 ;  8.  P.,  Gen.  Sees.,  1828,  People 
e.  McOollister,  1  Whsel.  Or.  Oae^  892. 

1073.  A  prisoner's  confession,  made  after 
he  was  distinctly  apprised  by  the  ofiicer  ar- 
resting him  that  the  offence  could  not  be  set- 
tied,  and  that  the  law  must  take  its  course,  is 
competent  evidence.  It  cannot  be  deemed  to 
have  been  made  under  the  influence  of  pre- 
vious inducements.  Supreme  Ot.,  1842,  Ward 
V.  People,  8  Hill,  896;  affirmed,  6  Id.,  144. 

1074.  The  constable  who  arrested  the  pris- 
oner, said  to  him,  ^^If  you  burnt  the  barn, 
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yon  had  better  tell  me  of  it.**  The  prisoner 
nu&de  DO  confessioD  to  the  constable ;  bnt  on 
being  questioned*  by  a  magistrate,  confessed 
his  gnilt.  Jffeld^  admissible.  There  was  no 
indncement  to  make  a  confession,  if  nntrue. 
[Distinguishing  16  Wend.,  281.]  Supreme  Ct.^ 
1848,  People  v.  Smith,  8  n<yw,  Pr,^  226. 

1075.  Where  a  prisoner,  on  his  arrest,  makes 
a  confession  to  the  officer,  "admitting  his  gailt, 
the  officer  having  made  use  of  do  promise  or 
threat,  such  confession  is  competent  evidence, 
notwithstanding  that  the  prisoner  was  in  an 
excited  state  of  mind  at  the  time  of  making  it. 
Ct.  of  Appeals^  1856,  People  v.  Thorns,  8 
Parh.  Or.,  266. 

1076.  It  makes  no  difference  whether  a 
partj  making  a  confession  was  arrested  on  a 
civil  p]\)ce8s  or  not,  olr  whether  such  confes- 
sion was  made  before  a  private  person  or  one 
concerned  in  the  administration  of  justice. 
And  a  confession  to  a  private  person,  under 
the  influence  of  a  promise  of  favor,  cannot  be 
received.  Gen.  8e$8.,  1819,  Thorns'  Case,  4 
(Sty  H.  Rec,,  81. 

1077.  —  to  the  examining  magistrata 
The  confession  of  a  criminal,  made  to  a  magis- 
trate a^r  the  magistrate  told  the  prisoner 
that  it  would  be  better  for  him  to  make  a  full 
confession, — Heldy  not  competent  evidence. 
Such  confession  must  be  deemed  to  have 
been  made  under  the  hope  of  favor.  Supreme 
Ct.,  1886,  People  «.  Ward,  15  Wend,,  281. 

107d.  Teetimony  agaliist  another  peraon. 
Where  a  complaint  was  made  and  evidence 
given  by  a  prisoner  against  others  concerned 
in  the  commission  of  the  same  offence,  on 
advice  and  assurance  qf  a  gtranger  t\\s.i  pris- 
oner would  be  admitted  as  Sute's  evidence, 
— Held,  that  what  the  prisoner  testified  to 
against  himself  on  such  complaint  was  com- 
petent evidence  against  bimi^lf, — ^no  induce- 
ments having  been  held  out  by  the  prosecutor 
or  the  officers  of  Justice.  Oyer  A  T,,  1828, 
People  «.  Bums,  2  Parh,  Or.,  84. 

1079.  On  the  trial  of  defendant  for  murder, 
his  sworn  statement,  voluntarily  made,  after 
his  arrest)  on  the  examination  of  another 
party  then  charged  with  the  offenoe,  is  admis- 
sible against  him.  Oyer  A  T,,  1826,  People  v, 
Thayer,  1  Parh,  Or.,  606. 

lOaa  Testimony  npon  oorouer'a  inqaest 
The  wife  of  prisoner  having  died  imder  suspi- 
cions circumstances,  an  inquest  was  held,  at 
which  the  prisoner  attended  voluntarily,  and 
VoL.n. 


was  sworn  and  examined  as  a  witness, — no 
charge  having  been  made  against  him.  On 
his  subsequent  trial  for  the  murder, — Held, 
that  his  testimony  before  the  coroner  was  ad- 
missible against  him.  It  was  to  be  deemed 
'*  voluntary,"  within  the  rule  [citing  many 
cases].  The  fact  that  the  statements  of  the 
prisoner  were  made  in  the  course  of  a  judicial 
examination  does  not  make  them  inadmissi- 
ble, where  the  witness  is  not  in  custody,  nor 
charged  with  the  crime,  and  no  threats  or 
indtfbements  are  held  out  to  induce  a  confes- 
sion. Gt.  of  Appeals,  1864,  People  v.  Hen- 
drickson,  10  H.  7.  (6  Seld.),  18  ;♦  affirming  8. 
C,  1  Parh.  Or.,  406;  also  reported,  8  Hmo. 
Pr.,  404. 

1081.  But  where  it  appeared,  on  a  trial  for 
murder,  that  the  prisoner  was  examined  before 
the  coroner^s  inquest,  having  been  previously 
arrested  upon  suspicion,  and  being  under  ar- 
rest at  the  time  of  his  examination,  though  th^ 
fact  of  his  arrest  was  not  known  to  the  coro- 
ner,— Held,  that  it  was  incompetent  to  prove 
against  him  his  testimony  before  the  coroner's 
jury.  Gt.  of  Appeals,  1867,  People  «.  McMa- 
hon,  16  N.  7.  (1  Smith),  884;  reversing  S.  0., 
2  Parh.  Or.,  668. 

1062.  The  term  *^  voluntary,*'  in  the  rule  of 
the  common  law  which  excludes  confessions 
unless  shown  to  be  voluntary,  does  not  em- 
brace all  confessions  which  are  not  ^^  compul- 
sory," but  requires  that  the  confession  should 
have  proceeded  from  the  spontaneous  sugges- 
tion of  the  party's  own  mind,  free  from  the 
influence  of  any  extraneous  disturbing  cause. 
It  is  because  the  confession  is  unreliable,  not 
on  the  ground  of  any  impropriety  in  the  man- 
ner of  obtaining  it,  that  it  is  excluded.  A 
judicial  oath,  administered  when  the  mind  is 
disturbed  and  agitated  by  a  criminal  charge, 
may  have  the  effect  to  prevent  free  and  volun- 
tary mental  action.  [Reviewing  many  cases.] 
Ih. 

1063.  Confeeaion,  alone,  Insoffloient  The 
confession  of  a  party,  made,  not  in  open  court, 
nor  on  examination  before  a  magistrate,  but  to 
an  individual,  and  uncorroborated  by  circum- 
stances, will  not  justify  a  conviction.    There 


*  The  dedsion  of  the  Coart  of  Appeals  is  alto  re- 
ported, 1  BMrh.  Or.,  416,  and  9  How.  Pr.,  165 ;  in 
whioh  latter  report  the  diaaenting  opinion  of  Bbl- 
DKM,  J.,  is  given.  See,  also,  the  opinion  of  Joatioe 
Wbiabt,  on  granting  a  writ  of  error  and  atay,  \ 
Parh.  O.,  S96. 
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most  be  some  independeDt  eyidenoe  that  the 
orime  was  ooramitted ;  though  when  that  is 
shown,  a  confession  oat  of  oourt  may  be 
enough  to  connect  the  prisoner  with  it.  ^- 
preme  Cft.^  1836,  People  v.  Hennessey,  16  Wend,, 
147 ;  People  «.  Badgley,  16  Id.,  68 ;  Oen.  Sest., 
1816,  Hope's  Case,  1  City  H.  Eec.,  150 ;  and 
see  People  «.  Rnllof^  8  Pwrh.  Cr^  401. 

1084.  Upon  trial  of  an  indictment  for  blas- 
phemy, the  public  prosecutor  offered  to  prove 
an  admission  by  the  prisoner  of  having  uttered 
the  words  charged.  Held^  not  legal  evidence. 
A  person  can  never  be  convicted  of  a  crime 
on  his  own  confession  made  out  of  court, 
without  first  proving  a  crime  committed,  or 
giving  some  testimony  in  addition  to  the  con- 
fession from  which  the  court  and  jury  can 
legally  infer  that  the  offence  has  been  com- 
mitted by  some  one.  Oyer  A  71, 1828,  People 
«.  Porter,  2  Par*.  Or.^  14. 

1085.  Statate  penalty.  In  an  action  to 
recover  several  penalties,  judgment  should 
not  be  (^ven  merely  on  the  defendant's  ad- 
mission of  having  committed  offences,  unless 
the  admission  shows  clearly  what  offence  has 
been  committed,  and  to  what  penalty  the  de- 
fendant intends  the  admission  to  aPply*  •^• 
F.  Owi.  PL,  1866,  Mayor,  Ac.,  of  N.  Y.  v. 
Walker,  4  E,  D.  SmUh,  268. 

108&  Bigamy.  On  the  trial  of  an  indict- 
ment for  bigamy,  the  confessiona  of  the  de- 
fendant, though  supported  by  proof  of  cohab- 
itation and  reputation,  are  not  snflicient  to 
establish  the  first  nuuriage;  proof  of  actual 
marriage,  either  by  the  record  or  by  evidence 
of  an  eye-witness,  is  requisite,  previewing 
many  oases.]  Supreme  Ct,,  1868,  Qahagan  «. 
People,  1  Fork.  Or.,  878;  8.  P.,  1810,  People 
«.  Humphrey,  7  Johtul,  814. 

1087.  Ihoast  On  a  trial  of  an  indictment 
for  incest,  charged  to  have  been  committed  by 
a  flGither  with  his  daughter,  the  declarations  of 
the  defendant  are  competent  evidence  upon 
the  question  of  consanguinity.  Oyer  A  T., 
1862,  People  v.  Harriden,  1  Fork,  Or,,  844. 

1088.  Confoaaioii  by  in&nt.  On  a  prose- 
cution for  offering  to  vote  when  unqualified, 
the  disqualification  being  that  the  accused  was 
under  twenty-one  years  of  age  at  the  time, — 
the  fact  that  he  was  under  that  age,  and  knew 
himself  to  be  so,  may  be  proved  by  his  ad- 
missions. An  infant  is  competent  to  ooni^ss 
the  truth,  though  not  competent  to  make  a 
contraot     Ontario  Gen,  3eu.,  1846,  People  o. 


Tripp,  4  y,  F.  Leif.  OU.,  844.  Compare  Banks 
V.  Metcalfe,  1  Wheel,  Or,  Com,,  881 ;  Ackerman 
«.  Runyon,  8  AhbotU'  Fr,,  111. 

1089.  Independent  &oti.  Although  the 
confession  was  made  in  consequence  of  a 
promise  of  favor,  rendering  it  incompetent, 
yet  if  it  leads  to  other  faots,  which,  independ- 
ent of  such  confession,  establish  the  prisoner's 
guilt,  such  facts  may  be  given  in  evidence. 
Oen,  Sese,,  1816,  Jackson's  Oaae,  1  City  S. 
Rec.,  28;  1820,  Tucker's  Oase,  6  Id,,  164. 

X.    AninftBTONS  AKD  DsOLARATIOirB. 

1.  By  the  Party  in  Interest 

1090.  Competenoy.  The  admissions  and 
confessions  of  parties  are  admissible  in  evi- 
dence when  pertinent  to  the  issue.  They  are 
not  by  any  means  conclusive,  and  not  neces- 
sarily even  presumptive  evidence.  They  may 
be  controlled  and  overborne  by  other. evi- 
dence; but  when  they  relate  to  mattMS  ma- 
terial to  the  issue,  they  should  be  received, 
and  the  effect  to  be  given  to  them  rests  whoUy 
with  the  jury.  If  it  appears  that  the  party 
had  no  personal  knowledge  of  the  £aot8  ad- 
mitted, but  little  importance  is  to  be  attached 
to  the  admission,  and  the  jury  should  be  so 
instructed.  Supreme  Ct.,  1864,  Stephens  «. 
Yroman,  18  Barb.,  260. 

1091.  Tdmltationa  apan  fbeir  admt— ttifr 
ity.  An  admission  of  a  party  as  to  tbe  law,— 
e,  g,,  an  admission  by  one  canaing  property  to 
be  levied  on  and  sold  under  an  exeoutioQ,  that 
the  execution  was  invalid, — is  not  erideaoe 
against  him.  The  admission  mxut  be  of  facts. 
The  law  applicable  to  the  facts  establisbed  is 
to  be  applied  by  the  court,  aooording  as  the 
law  is,  and  not  aooording  to  the  portiee'  un- 
derstanding of  it.  Ontario  Oem,  Fl^  1846, 
Bush  V,  Hewett,  4  H.  F.  Ley,  Obe.,  884;  8. 
P.,  Supreme  Ot,  1880,  Moore  v.  Hitchcock,  4 
Wend,,  292. 

1092.  Not  lavorad.  That  admissions  are 
regarded  as  a  dangerous  apeoies  of  evidence, 
flfnd  are  to  be  scrutinized  and  reoeived  with 
caution.  Law  e.  Merrills,  6  Wend^  268 ;  re- 
versing S. .  0.,  9  Gew,,  66 ;  Garrison  «.  Akin, 
2  Barb.,  26. 

I09a  The  rule  that  the  adnasaioDs  of  a 
party  of  the  existence  of  a  &ot  are  evidence 
against  him,  is  subject  to  the  qualifioatioa 
that  such  pai'ol  evidence  is  only  evidence  of 
such  facts  as  may  be  lawiiilly  eetabliabed  by 
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^•rol.  It  eaonot  be  reoeif ed  either  to  cod- 
tradiot  dooamentary  proof,  or  to  supply  the 
place  of  existing  evidenoe  by  matters  of  reo- 
erd.  ^Oniario  Cim.  PI  (1847 f),  Bryant  «. 
Weodra^  5  K  T.  L^g,  Ohi.,  189. 

lOM.  The  admiesion  of  a  party  that  cer- 
tain property  iiad  been  sold  under  a  land- 
lord's maxnxttf  is  not  competent  eyidence  of 
ibe  warrant,  or  of  the  legality  of  the  proceed- 
inga  under  it.    lb.    See  BUpra,  666,  696. 

jyOM.  It  ja  not  competent  to  prove  against 
a  p«ty  his  admissions  of  the  fact  that  oertain 
atataments  had  been  made  by  third  parties,  if 
the  statements  are  snob  that  proof  t>y  any 
other  person  who  heard  them,  to  the  fact  that 
they  had  'l>een  made,  would  be  inadmissible  aa 
being  heaiBay.eTidenfie.  Snob  an  admission 
only  prorea  that  snob  staitements  were  made. 
If  proof  that  they  were  ooade  would  be  imma- 
tarialf  proof  that  the  party  admitted  that  they 
weoe  -made  is  equally  so.  -Nor  ia  euob  evi- 
dence admistible  m  ishowing  that  the  party  is 
oonduoting  the  suit  in  bad  &ith.  OL  c/Ap- 
pedU,  Vm,  fitevens  e.  Yroman,  16  If,  7,  (2 

lOM.  HalpppaL  Declarations  made  by  a 
plaintiff  tending  to  show  that  he  was  not  the 
onrner  of  osrtain  property,  though  oompetent 
as  «Tideaoe  agaiaat  him  on  the  question  of 
tittf»  naiinot  operate  as- an  Mtopptl  to  bis  claim 
of  tba  property,  when  it  does  not  appear  that 
•noh  deoiaiatlans  ever  came  to  the  knowledge 
of  the  delendants,  or  have  been  acted  upon 
by  them.  N.  T.  Superior  Ot.,  1867,  Hunt  «. 
Monltne,  1  Boni>.y  681. 

2097.  Of  the  eifeot  of  an  admission  As>an 
estopfiel    Balterse.Genin,7^6Mto'iV.,I98. 

liOea  Amniaaiftn  totMgd  party.  An  ad- 
■dsaion  by  one  of  two  plainti^  embodied  in 
haangreemeDt  with  a  third  party,  to  the*effiM>t 
that  the  note  now  in  suit  was  void, — SMy 
admissible  in  favor  of  the  present  defendant. 
Buprmtm  Ot,,  1864,  Pringle  e.  Ohambers,  1 
JMoM  Fr.,  68. 

aM9.  la  ttvoroe  salt  On  the  trial  of  a 
feigned  issue  in  .an  action  for  divorce,  the  con- 
feeaions  of  the  wife  (the  defendant  in  the  di- 
vorce sidt),  when  connected  with  other  proof, 
are  admissible  in  evidence,  unless  it  appears 
tliat  they  were  made  oollusively  or  frandu- 
lantly.  Supreme  Ct,,  1799,  Doe  e.  Boe,  1 
«M«s.  <7as.,  26. 

UOO.  The  court  will  not  decree  a  divorce, 
or  aonnl  a  marriage,  upon  a  mere  confession 


by  the  defendant  of  tbe  facts  relied  <m.  Chan- 
cery, 1814,  Betts  V.  Betts,  1  Johns.  Gh^  197; 
1848,  Montgomery  e.  Montgomery,  8  Barh. 
Oh,,  182. 

X3A1.  Plalntiff'a  affldavit  In  an  action 
on  the  case  for  the  value  of  goods  lost  by  a 
common  carrier,  it  appeared  that  after  the 
commencement  of  the  suit  the  defendant  said 
that,  if  plaintiff  would  swear  to  a  bill  of  arti- 
cles lost,  he  would  pay  for  them.  Meld,  thar 
an  affidavit  .of  the  plaindfl^  made  in  pursuance 
of  this  promise,  might  be  received  in  evidence 
of  tlie  amount  of  his  demand.  The  facts  taken 
together  amounted  to  an  admission  that  plain- 
tiff was  entitled  to  recover  the  amount  sworn 
to.  Supreme  Ot.,  1842,  Hurd  v.  Pendrigh,  2 
Hill,  602. 

1108.  Haferenoo  for  Inatnialloitfk  Though 
the  anawer  of  a  person,  to  whom  a  party  rcfcffs 
for  an  answer  on  a  particular  subject,  is  evi- 
dence against  such  party  [Stark.  Ev.,  pt  4, 
42],  yet  a  promise  by  A.  to  pay  certain  funds 
to  B.  if  0.  should  so  direct,  does  not  make  the 
admiasion  of  0.  that  the  money  belonged  to 
B.  competei^t  evidence  against  A.,  inasmuch 
aa  the  refeieooe  wae  for  instmctionB,  not  for 
information.  Supreme  GL,  1880,  Duval  a. 
Covenhoven,  4  Wertd.,  681. 
'  1J03.  Matmeiita  of  IraalMBd  and  wtfa. 
A  husbsnd  negotiated  with  the  plaintiff  an 
exchaqge  of  land  held  in  right  of  hia  wife,  by 
meana  of  certain  representations;  and  some 
months  alter  tbe  exchange  was  effected,  the 
wife  .made  statements  to  the  plaintiff  to  the 
same  effect  with  tbe  former  representations. 
Held,  in  an  action  against  huslmnd  and  wife 
for  deceit  in  proousiog  tbe  exchange,  that  the 
statements  of  the  wife  were  not  oompetent 
Tbey  could  not  be  deemed  admissions  of  a 
previous  authority  to  the  husband  to  make 
the  representations  he  had  made.  Supreme 
Ct.,  1848,  Birdseye  «.  Flint,  8  B^rb.,  600. 

120C  Tbe  aervioo  of  a  notioe  to  quit  is 
not,  in  law,  an  admission  of  a  subsisting  ten- 
ancy, where  such  notice  is  served  at  the  same 
time  with  a  declaration  and  notice  in  eject- 
ment. Supreme  GL,  1648,  Powers  «.  Ingra- 
bam,  8  Bwrb.,  676. 

1105.  Virtaal  adnlMton.  Where  a  de- 
fondant  prohibits  a  sale  under  execution,  upon 
the  sole  ground  that  the  property  about  to  be 
sold  was  exempt  from  levy  and  sale  upon  exe- 
cation,  it  is  a  virtual  admission  that  the  execu- 
tion and  sale,  in  other  respects,  is  legal  and 
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Talid.    SuprwM  Qi.^  1856,  Smith  «.  Hill,  22 
Ba¥b.,  656. 

1106.  CQiArilf' ■  retarxL  By  retorning  the 
execution  ^^  satisfied,*'  the  sheriff  admits,  oon- 
clnsively,  for  the  purposes  of  the  plaintiff's 
action  against  him  for  money  received,  the 
collection  of  the  amount  of  the  ezecntion. 
Supreme  Ct^  1826,  Armstrong  v.  Garrow,  6 
Cote.,  465 ;  1811,  Doty  «.  Turner,  8  Johns.^ 
20;  1880,  Townsend  v.  Olin,  6  W&nd.,  207; 
but  compare  Denton  «.  Livingston,  9  Johnt.^ 
96. 

1107.  And  the  admission  will  be  deemed  to 
relate  to  the  retnm-day  of  the  execution,  not- 
withstanding it  was  not  returned,  in  hc%  till 
afterwards.  Supreme  Ct.^  1826,  Armstrong  «. 
Garrow,  6  Oow.^  466. 

1100.  Payment  to  agent.  Where  money 
has  been  paid  to  an  agent  of  a  party,  the  ad- 
mission of  the  party,  that  the  money  was 
properly  paid;  is  sufficient  evidence,  and  it  is 
not  essential  that  the  agent  should  be  called 
as  a  witness  to  prove  his  authority.  Supreme 
Gt,,  1881,  Doyle  «.  St.  James'  Ohurch,  7  Wmd., 
178. 

1109.  Recovery  of  Judgment  Plaintiff 
admitted,  on  the  trial,  that  he  had  brought  a 
suit  in-  tlie  Marine  Oourt,  and  recovered  a 
judgment  for  the  same  cause  of  action.  Held^ 
a  bar  to  any  other  suit.  It  was  not  necessary 
for  the  defendant  to  show  that  the  Marine 
Court  had  Jurisdiction.  It  would  be  other- 
wise, if  the  defendant  offered  the  Judgment  in 
evidence  without  such  admission.  N.  F.  Com, 
PI,  1846,  Dunlap  «.  Bumper,  4  K  Y.  Leg, 
Phi.,  428. 

mo.  DeclaratioDS  of  a  patentee  of  lands, 
that  his  name  was  inserted  in  the  grant  for 
the  benefit  of  a  co-patentee,  and  that  he  con- 
veyed his  interest  to  the  co-patentee, — Held, 
incompetent,  in  ejectment  against  him  by  one 
claiming  under  such  co-patentee,  as  varying 
the  patent  by  parol.  Supreme  Cty  1880,  Jack- 
son V.  Miller,  6  Wend,,  228 ;  affirming  S.  0., 
6  6W.,  751. 

1111.  Mortgage.  Declarations  of  persons 
active  in  the  preparation  of  a  mortgage, — 
Held,  admissible  to  show  that  the  alleged 
mortgagee  was  a  fictitious  person.  A,  F. 
Chan.  Ct.,  1847,  Taylor  «.  Orowninshield,  5 
K  F.  Leg,  OU,,  209. 

1112.  A  new  promise^  though  not  binding 
as  a  promise, — Held,  conclusive  evidence  as 
an  admission  by  the  promisor,  of  facts  ren- 


dering him  liable.*  Supreme  Ot,^  1854,  Hough- 
ton  V,  Adams,  18  Ba^b.,  545.     . 

1113.Pioniiaeto<'Mttle."  Where  a  debtor 
says  to  his  creditor,  ^  I  will  call  and  ^ttle," 
such  words,  employed  in  reference  to  a  daim 
for  a  sura  certain,  amount  to  an  admission 
that  the  claim  is  Just,  and  will  sustain  a  find- 
ing to  that  effect  JV:F.  Ona.  PI.,  1864,  Peck 
V.  Richmond,  2  E.  D.  Smithy  880.  Oompare 
Fort  V.  Gk>oding,  871. 

1114.  —  to  pay.  The  defendant,  being  a 
German,  was  shown  a  bill  due  firom  him  to 
the  plaintiff  for  rent,  which  was  explained  to 
him;  upon  which  he  promised  to  pay  it 
Held,  that  his  admission  was  snfficient  to 
warrant  a  Judgment  H.  F.  (km,  Pl^  1854, 
Treadwell  v.  Bruder,  8  E.  D.  Smith,  596. 

1115.  Delivery  of  sooda  The  defendant's 
admission  that  he  had  had  oertain  gooda,  is 
sufficient  evidence  of  delivery,  to  maintain  an 
action  for  the  sale  and  delivery  of  the  goods, 
although  it  appears  that  they  were,  in  Caot, 
delivered  to  some  other  person.  K.  F.  Com. 
PI,  1856,  Griffin  «.  Keith,  1  JETOt.,  58. 

1116.  Bednotlon.  In  an  action  for  the  se- 
duction of  plaintiff^s  daughter,  he  offered  an 
agreement  in  writing  between  the  defendant 
and  the  daughter,  by  which  the  defendant  ad. 
mitted  the  seduction,  and  agreed  to  pay  her  a 
sum  of  money,  and  the  daughter  released  and 
discharged  him  from  all  actions  for  damages 
and  claims  of  every  kind ;  to  whi^  agreement 
the  defendant  obtained  the  daogbter^a  signa- 
ture without  her  having  read  it  AM,  ad- 
missible in  evidence,  not  for  the  pnrpoee  of 
showing  the  extent  of  injury  whioh  the  de- 
fendant had  inflicted  on  the  plaintifiE^  or  the 
amount  of  damages,  but  as  an  admiesioD  by 
the  defendant  of  the  facts  necessary  to  be 
proven  by  the  plaintiff,  in  order  to  maintain 
the  action.  Supreme  Ot,^  1857,  Travis  v. 
Barger,  24  Barb,,  614. 

1117.  ISntioing  away  wife.  In  an  action 
for  enticing  away  a  wife,  the  admisaions  of 
the  defendant  that  the  plaintiff  and  his  al- 
leged wife  were  married,  ie  sufficient  evidence 
of  the  marriage.  K  F.  Com,  PL,  1855, 
Scherpf  «.  Szadeczky,  1  AbboUe^  Pr,,  866. 

ma  Identity  of  note.  In  an  action  on  a 
note,  evidence  of  an  admission  by  the  defend- 
ant that  he  had  made  a  note  to  the  person 
who  is  payee  of  the  note  in  suit,  without 
stating  the  amount  or  date,  is  not  sufficient 
proof  of  the  gennineness  of  the  note  in  suit 
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Supreme  Ct,^  1319,  Shaver  v.  Ehle,  16  Johns^ 

1119.  In  an  action  by  an  indorsee  against 
the  maker  of  a  promisBory  note,  it  appeared 
that  the  defendant  had  been  shown  a  oopy  of 
the  note,  and  had  admitted  signing  such  a  note, 
-^Meldy  that  proof  of  the  indorsement  identi- 
fied the  note  offered  in  eridence,  with  that  to 
which  the  admission  related,  and  that  the  de- 
fiandant^B  signature  was  sufficiently  proved. 
Suprmne  Ct,^  1847,  Pentz  v.  Winterbottom,  6 

1120L  QenninnnaiMi  of  polioy.  In  an  ac- 
tion of  slander,  for  charging  plaintiff  with 
fraudulently  altering  a  policy  of  insurance, — 
ffeldy  that  a  receipt  for  an  assessment  on  the 
policy,  signed  by  defendant,  as  agent  of  the 
company,  and  referring  to  the  policy,  by  its 
number,  was  sufficient  evidence  against  de- 
fendant, by  way  of  an  admission,  on  his  part, 
of  the  genuineness  of  the  policy.  Supreme 
Ot.,  1847,  Van  Alen  v.  Bliven,  4  Den.,  455. 

1121.  An  admission  in  a  oase  is  conclu- 
sive, in  that  proceeding,  against  the  party 
making  it.  Supreme  Ct^  1804,  Vandervoort 
«.  Smith,  2  Cai,^  155.  Compare  Elting  e. 
Scott,  a  Johna.,  157. 

1122.  Bill  in  ohancery,  to  have  a  lease  re- 
formed, signed  and. sworn  to, — Held^  compe- 
tent against  the  complainant,  in  a  subsequent 
action  against  him,  as  an  admission  by  him  of 
facta  stated  in  it.  Supreme  Ct,,  1854,  Wood 
«.  Walbridge,  19  Barb.,  186. 

1123.  Admissions  in  answer.  After  a 
demurrer  to  one  of  several  defences  contained 
in  an  answer  is  allowed,  such  defence  is,  in 
effect,  struck  from  the  record,  and  cannot  be 
regarded,  on  the  trial.  Ibis  an  admission  of  facts 
by  the  defendant  Ct,  qf  Appeals^  1858,  Mat- 
thews 9.  Beach,  8  K.  T,  (4  Seld,),  178. 

1124.  An  admission  contained  in  a  speofal 
plea  or  answer,  upon  which  issue  is  taken, 
cannot  be  used,  on  the  trial,  as  a  general  ad- 
mission of  a  material  fiict  alleged  in  the  com- 
plaint, when  the  whole  complaint  has  been 
denied  by  a  prior  answer.  Supreme  Ct^  1854, 
Troy  &  Rutland  B.  R.  Oo.  e.  Kerr,  17  Barb., 

1125.  Where,  in  an  action  for  slander,  the 
defendant  justifies,  and  in  so  doing  supplies 
the  omission  of  a  material  fact  in  the  com- 
plaint, that  will  cure  the  defect.  But  where 
the  defendant  demurs  to  one  plea  or  answer, 
and  the  admission  or  averment  is  found  in 


another,  such  admission  or  averment  will  not 
avail  the  plaintiff  as  supplying  the  deficiencies 
in  his  complaint;  the  plea  or  answer  contain- 
ing the  admission  not  being  before  the  court, 
on  the  demurrer.  Supreme  Gt,,  1854,  Ayres 
«.  Oovill,  18  Barb^  260. 

1126L  Instromant  not  deliverad.  An  ad- 
mission contained  in  an  undelivered  instru- 
ment is  not  binding  upon  the  party  whose 
hand  and  seal  are  attached  to  it.  Supreme 
Ct,y  1846,  Robinson  «.  Oushman,  2  2>en.,  140. 

1127.  As  to  waiver.  An  admission,  by 
the  defendant,  of  his  liability  to  satisfy  the 
claim  of  the  plaintiff,  does  not  operate  as  a 
waiver  of  the  performance  of  a  condition  pre- 
cedent. IT,  T.  Superior  Ct^  1856,  Xelley  e. 
Upton,  5  Duer^  886. 

1128.  Statement  not  denied.  In  an  ac- 
tion by  a  passenger  against  a  carrier,  for 
failure  to  convey  plaintiff  according  to  con- 
tract, statements  of  the  plaintiff  that  plaintiff 
had  been  put  out  of  the  defendant's  steamer 
because  his  ticket  was  not  good,  made  in  the 
hearing  of  defendant,  and  not  contradicted  by 
him,  and  subsequent  offers  by  defendant  to 
settle  and  to  give  other  tickets, — Beld^  suffi- 
cient evidence  of  a  breach  of  the  contract  to 
carry.  If.  T.  Oom.  PI,  1855,  Thomas  e.  Mills, 
4  E.  D.  Smith,  75. 

1129.  ailenoe  under  repeated  charge. 
Where  a  person,  being  charged  with  a  fact, 
denies  it,  but  afterwards,  on  the  charge  being 
repeated,  stands  silent,  the  first  denial  is  not 
an  absolute  shield  to  the  subsequent  charge, 
but  it  is  for  the  jury  to  say  whether  the  silence 
is  a  virtual  admission.  Supreme  Ct.,  1856, 
Jewett  V,  Banning,  28  Barb,,  18 ;  affirmed,  S. 
a,  21  K  T.  (7  Smith),  27. 

1130.  Statement  sabmitted  to  arbitra- 
tors. Where,  prior  to  commencing  an  action, 
the  parties  submitted  their  controversy  to  ar- 
bitrators, who  made  no  award,  and,  on  the 
trial,  the  plaintiff  gave  in  evidence  the  state- 
ment made  by  the  defendant  befqre  the  arbi- 
trators, and  also  offered  his  own  statement, 
previously  made,  for  the  purpose  of  showing 
that  the  defendant  had  not  denied  some  of  its 
allegations, — Reld,  that,  if  admissible  a^  all, 
it  was  certainly  not  to  be  received  without 
proof  that  the  defendant  had  seen  it  before 
{>Qtting  in  his  statement  on  the  arbitration. 
Supreme  Ct,,  1827,  La  Farge  v.  Eneeland,  7 
Cow,,  456.   • 

1131.  The  testimony  of  a  party,  given  on 
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the  trial  of  a  former  action  between  himself 
and  another  person,  may  be  given  in  evidence 
as  an  admission.  Supreme  Ct^  1856;  Pickard 
c.  Collins,  23  Barh.,  444 

1132.  The  testimony  of  a  witness  upon 
a  fonner  trial,  cannot  be  proved,  in  a  subse- 
quent suit,  against  the  party  who  called  him, 
as  admissions  of  the  party,  even  where  the 
latter  was  present,  and  heard  the  testimony, 
and  made  no  objection  by  cross-examination 
or  otherwise.  [8  Stark.,  88 ;  1  Mood.  &  M., 
886,468;  Rose.  Cr.  Ev.,  49 ;  Phil.  Ev.,  116; 
Cow.  &  E.  Notes,  198,  246;  9  Mass.,  20f.]  It 
often  happens  that  a  party  is  taken  by  surprise 
at  the  testimony  of  a  witness,  and  knows  it  to 
be  false,  but  the  forms  of  judicial  proceedings 
give  him  no  opportunity  to  deny  it,  nor  is  he 
deemed  to  admit  it  by  silence.  Supreme  0^., 
1842,  Sheriden  «.  Smith,  2  ffill,  688. 

1133.  AdmlHirions  by  in&nt  In  an  action 
brought  to  recover  upon  transactions  had  with 
the  defendant  during  his  infancy,  the  a^nis- 
sions  of  defendant  are  admissible  to  show  the 
transactions  relied  upon,  notwithstanding  those 
admissions  were  made  before  he  attained  his 
majority.  Supreme  Cty  1842,  Haile  «.  Lillie, 
8  Bill,  149;  IT,  F.  Com,  PI,  1856,  Acker- 
man  f>.  Runyon,  8  AlhoM  Pr.,  111.  Com- 
pare People  V,  Tripp,  4  2^.  F.  Leg,  Obs.y  344, 
supra,  1088. 

1134.  Admlaalons  daiing  negotlatioii. 
The  admissions  of  a  party  to  an  action,  niade 
in  the  course  of  negotiations  for  its  settlement, 
cannot  be  used  in  evidence  against  him,  espe- 
cially where  they  do  not  affect  the  substantial 
merits  of  the  cause.  [Peake  Ev.,  19;  2  Esp., 
474;  1  Id.,  148,]  Supreme  Ct,  1828,  Wil- 
liams V.  Thorp,  8  C<HD.,  201. 

1135.  Only  the  communications  between 
the  parties  at  the  time  of  an  attempted  com- 
promise are  privileged.  A  communication  to 
an  agent  of  the  defendant,  authorized  to  offer 
terms  of  compromise,  is  not  within  the  rule. 
Supreme  CU,  N,  P.,  1816,  Mount  t),  Bogert, 
Anih,  K  P.,  269. 

1136.  An  admission  of  a  fact  by  a  party  to 
u  suit,  is  evidence  against  such  party,  though 
made  in  a  conversation  respecting  a  com- 
promise of  the  suit.  Supreme  Ot.,  1846,  Mar- 
vin V.  Richmond,  8  Den,,  58. 

1137.  Where  a  party  called  on  for  a  settle- 
ment, renders  an  account,  and  gives  an  un- 
qualified admission  of  liability,  it  may  be 
proved  against  him ;  such  admission  does  not 


come  within  the  rule  which  exolndes  propoai- 
ttons  made  witk  a  view  to  a  confpromise.  Su^ 
preme  Ct,  1881,  Hyde  ».  Stone,  7  Wwd,^  864- 
113a  Taking  the  whole  adnrinrion  to- 
gether. Whiere  one  party  proves  an  admis* 
sionof  the  other  against  him,  the  latter  has  a 
right  to  insist  that  the  whole  of  the  oonTersa- 
tion  be  taken  together;  and  he  may  prove  all 
that  he  said  at  the  time,  as  well  what  makes 
in  his  favor,  as  what  is  against  him.  Ct,  of 
Appeals,  1854,  Bearss  v,  Oopley,  10  If.  T.  (6 
Seld,),  98.  Supreme  Gt,^  18C«,  Gsrver  e.  Tra- 
cy, 8  Johne.,  427;  1812,  Wailing  ».  Tofl,  9Td.^ 
141 ;  1818,  Fanner  9.  Lewis,  Id  Id,,  88;  Oedit 
V.  Brown,  Id,,  860 ;  1814^  Hopkins  «.  Sinitb, 
11  Id,,  161 ;  1886,  Mnmford  9.  Whitney,  15 
Wend,,  880 ;  1849,  Dorlon  e.  Douglass,  6  Barb.^ 
481;  1851,  Honghtaling  e.  Eelderbonae,  1 
Poirh,  Or,,  241. 

1139.  Where  the  liabiBty  of  defendant  iff 
sought  to  be  proved  by  inibrenee  from  dronm- 
stances  and  from  his  verbal  declarations  and' 
admissions,  he  is  entitled  to  demand  that  aH 
the  circumstances  and  all  his  convenatl<m» 
relating  to  the  subject-matter  should  be  taken 
into  consideration ;  even  though  some  of  the 
conversations  took  place  upon  different  days. 
K  7,  Superior  Gt,,  1858,  Nesbit «.  Strhiger,  2 
Duor,  26. 

1140.  Where  an  admission  of  a  paifly  to  the 
action  is  proved  against  him,  he  may  prove,  on 
his  part,  the  whole  of  the  conversation  at  that 
time,  so  far  as  it  qualifies  the  admission,  bat 
no  further.  His  declarations  at  tiie  time  upon 
the  general  merits  of  the  case,  cannot  be 
proved  in  his  favor.  [6  Cow.,  682;  1  BaiL, 
118,  868;  7  Ad.  &  E.,  62T.]  Suprme  Ct^ 
1840,  Garey  v,  -Nicholson,  24  Wend,,  860 ;  8. 
P.,  1886,  Mumford  «.  Whitney,  15  Id.,  880. 

1141.  Under  the  rule  that  the  whole  ooa- 
versation  must  be  received  when  an  admission 
by  a  party  is  proved,  such  part  of  the  conver- 
sation as  does  not  relate  to  the  immediate 
subject  of  the  admission,  or  is  not  necessarily 
connected  with  it,  cannot  be  proved.  Thus, 
in  an  action  by  an  indorser  of  a  note  against 
the  maker,  for  money  paid  upon  an  ezecntlon 
against  both,  where  it  was  proved,  on  the  part 
of  the  plaintiff,  that  when  the  sheriff  called  on 
the  defendant,  and  asked  him  for  property  on 
which  to  levy,  the  latter  pointed  out  some 
which  he  said  belonged  to  the  plaintiff, — Heildy 
that  proof  that  the  defendant  added  that  the 
debt  was  to  be  paid  by  the  plaintiff  only,  waa 
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inadmiesible.  Such  a  remavk  had  no  nfttnral 
cofineotion  with  the  admissioii.  [Reviewing 
the  cases.]  Supreme  Ot.^  1857v  Rouse  v.  Whited, 
35  Barb^  27»* 

UMi  A  ooort  and-  jury  are  no^  always 
bonnd  to  giye  e^al  wieight  and  importance  to 
every  part  of  an  admiasion ;  but  if  tiiat  part  of 
the  confession  which  discharges  the  party  is 
in  itaelf  highly  inq>rohabIe,  or  if  there  ha  evi- 
dence aUtrnde^  tboogfa  bat  slight^  tending  to 
discredit  it,  the  Jnry  may  beliere  one  part  of 
the  con&ssion  and  Mjeot  the  otiier.  Supreme 
61,  1843,  Kelsey  «.  Bash,  &  EtO^  440. 

1143.  The  m)e  now  established,  in  refer- 
ence to  the  oral  adumsioBs  of  a  party  to  a 
snit,  permits  the*  court  and  jory  to  believia  that 
part  of  an  admission  which  ehae^ee  the  party 
who  makes  it^  and  to  disbelieve  that  part 
which  dieekatgm,  wiien  the  latter  is  improba* 
Uaoaits&oe^ordifleraditedbyteBtimoiiy.  ^• 
;tfWM  6;eL,  1868,  Roberts  «i  Gee^  15  .Bar».,  449 ; 
^£^9.  71, 1656,  Penfield  «.  Jacobs,  31  U,,  885. 

1144w  BxamplM.  In  &  snit  for  money  had 
and  received,  defeodaat  admitted  tlie  receipt 
of  the  money,  bnt  declared  that  it  was  hia 
doe,— JSTsZcK,  not  sufficient  to  give  plaintiff? 
jadgment.  The  whole  deolanUaon  of  defend- 
ant abonld  be  taken  together ;  and  in  this  ^ase, 
amoonted  merely  to  a  denial  of  plaintiff's  de- 
mand. •  Supreme  ^  1808,  Oarvo*  e.  Tracy, 
8  Johm.,  4an. 

1145.  Defendant  confessed  receiving  medi- 
cine, ^.,  from  the  plaintiff,  a  physician,  bnt 
denied  having  employed  him,  and  said  she  was 
nnder  31.  Hdd^  not  sufficient  to  anthoriee 
the  justice  to  give  judgment  against  defend- 
ant. Supirem0  Ot.^  1613,  Wailing  «.  Toll,  9 
Jehne.,  141. 

114a  In  an  action  for  goods  sold,  plaintiff 
relied  on  defendant's  admisston;  but  it  ap- 
peared that  defendant  at  the  same  time  he  ad- 
mitted having  bought  the  goods,  alleged  he  had 
paid  ft>r.  them.  Seld^  there  was  no  proof 
which  could  sustain  a  recovery.  The  same 
testimony  that  proved  the  sale,  proved  also 
the  payment.  Supreme  Ot^  1818,  8mith  «. 
Jones,  15  c/bAni.,  33^. 

1147.  The  defendant,  on  being  shown  an 
account  against  him,  admitted  it  was  correct, 
but  stated  that  he  had  an  offset  Beld^  in  ui 
actiofD  for  the  amount  due  on  the  account,  that 
the  admission  was  competent  evidence  of  de- 
fendant's indebtedness,  and  that  his  statement 
that  ha  had  an  ofl^t,  was  incompetent  in  his 


favor.  Supreme  Gt^^  1846,  Delamater  e.  Pierce, 

8  2)^,  815 ;  affirmed,  8. 0.,  8  He/m.  iV.,  163; 
Effm.  App,  Gae^  1. 

1148.  In  an  action  of  la-espass  in  a  justice's 
court,  the.  proof  waa  that  defendant  admitted 
that  he  had  levied  on  the  property,  at  the 
same  tnne  exbibitiiig  the  execution,  and  sta- 
ting whom  it  was  against;  and  when  asked 
whether  he  would-  disclaim  die  levy,  he  re- 
fused to  do  sp.  EM^  sufficient  to  charge  him 
asatrespaseer,  and  thattho  admission  involved 
no  justification  under  the  process.  Ct  of  Ap- 
pealer 1848,  Oopley  s.  Rose,  3  K,  T.  (3  Oomet), 
115. 

1140.  In  an  action  fer  goods  sold  and  de- 
livered to  the  defendant,  upon  his  written 
order,  the  plaintiff  proved  an  admission  by 
the  defendant,  that  the  signature  to  the  order 
for  the  goods  was  his,  but  it  appeared  that  the 
defendant  at  the  same  time  added  that  the 
goods  were  delivered  on  a  credit  which  had 
not  expired.  EeiA^  that  the  whole  admission, 
under  the  general  rule,  must  be  taken  together. 
K  Y.  Gem.  Pi.,  1857,  Perego  v,  Purdy,  1 
EiU,,  369. 

1150.  In  an  action  for  defemation,  evidence 
given,  on  behalf  of  the  plaintiff,  of  a  conversa- 
tion of  the  defendant,  in  which  he  admitted 
having  published  the  de&matory  words,  but 
alleged  that  they  were  true,  does  not  establish 
their  truth.  The  utmost  application  of  the 
rule  that  the  admission  of  a  party  is  to  be 
taken  altogether^  allowable  in  such  a  case, 
would  be  to  consider  the  evidence  neutralized, 
and  to  require  the  plaintiff  to  establish  the 
fact  of  publication  by  other  proof.-  Supreme 
Ct,  1883^  Rice  e.  Withers,  9  Wend.,  188. 

1151.  The  xeaaona  aaaigned  for  a  refoaal 
are  essential  facts  of  the  act  oi  refusal.  Where 
plaintiff  proves  a  demand  and  reftiRal,  defend- 
ant has  a  right  to  prove  the  reasons  which 
were  g^ven  by  him  at^  the  time.  Supreme  Ot.^ 
1845,  Bennett  v.  Buroh,  1  Dm.,  141. 

1158.  Where,  however,  the  reasons  assigned 
for  a  refusal  to  comply  with  a  demand  em- 
braced the  statement  of  a  long  series  of  inde- 
pendent feots, — Eeld^  the  declaration  was  in- 
admissible.  Supreme  Ot,  1860,  Walrod  «.  Ball, 

9  Barb,,  371. 

115a  OoatemixxrBnaoiia  memorandam. 
Where  a  debtor  acknowledged  to  his  creditor 
the  items  of  an  account  between  them,  of 
which  acknowledgment  a  memorandum  was 
made  by  the  creditor, — Eeld,  that  evidence  of 
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the  debtor^a  admissions  might  be  given  by  a 
witness  present,  witboat  prodadng  the  memo- 
randnm  made  by  the  creditor,  it  not  having 
been  shown  to  the  debtor  at  the  time.  If,  T. 
Com,  PI,  1852,  Parsons  v.  Disbrow,  1  R  D, 
SmUh,  547. 

X154.  RqIm  of  axamlnattnn.  Where  one, 
on  the  trial  of  a  oanse,  resorts  to  the  confes- 
sions of  his  adversary,  the  evidence  thus  called 
ont  becomes  the  property  of  both  partiee ;  and 
neither  will  be  allowed  to  have  it  stricken  from 
the  case  withoat  the  consent  of  the  other. 
And  a  party  who  has  proved  the  confessions 
of  his  adversary  cannot,  by  afterwards  waiving 
such  proof,  preclude  the  latter  from  giving  evi- 
dence to  show  what  further  was  said  by  him, 
at  the  same  time,  on  the  same  sobject.  Su" 
ffreme  Ct.,  1842,  Vibbard  «.  Staats,  8  Hill,  144. 

1155  Id  an  action  on  a  note  made  by  de- 
fendant's testator,  and  defended  on  the  ground 
that  it  was  procured  by  fraud  or  imposition, 
the  plaintiff,  on  cross-examination  of  defend- 
ant's witness,  asked  him  if  he  had  ever  told 
anybody  that  he  had  seen  such  a  note  as  the 
one  in  suit,  and  he  answered  that  he  had  told 
the  maker; — Held,  not  sufficient,  under  the 
circumstances,  to  let  in,  on  the  part  of  the  de- 
fendant, the  subsequent  conversation  between 
the  maker  and  the  witness.  Supreme  Gt., 
1827,  Winohell  v.  Latham,  6  Cou,,  682. 

1156.  Where  one  party  to  a  suit  asked  a 
witness  as  to  the  declarations  of  the  other 
party,  and  the  witness  stated  he  had  not  heard 
any, — HM,  that  such,  question  did  not  author- 
ize the  other  party  to  prove  his  declarations, 
on  a  cross-examination  of  the  witness.    K.  T, 

Com.  PI,,  1846,  Langeman  (ids.  Stevens,  5  IT. 

7.  Leg.  Obi.,  19. 

1157.  Deolaratioiifl  in  one's  own  favor. 
The  declarations  of  a  party  made  to  a  third 
person,  and  forming  no  part  of  the  transaction 
in  controversy,  are  not  competent  evidence  in 
his  own  behalf.  Supreme  Ct.,  1850,  Weeks  «. 
Lowerre,  8  Barb.,  530 ;  S.  P.,  1816,  Penfield  «. 
Oarpender,  18  Johns.,  850;  1828,  Tuttle  «. 
Hunt,  2  Cow.,  486;  1857,  Budlong  «.  Van 
Nostrand,  24  Barb.,  25.  If.  T.  Superior  Ct., 
1856,  Isles  V.  Tucker,  5  Duer,  808. 

1158.  The  declaration  of  a  party  to  a  third 
person,  not  having  any  necessary  connection 
with  the  transactions  taking  place  between 
them,  cannot  be  received  as  evidence  in  his 
own  favor.  Thus,  in  an  action  to  recover 
compensation  for  effecting  a  purchase  of  land. 


the  fact  that  the  plaintiff  in  the  coarse  of  ne- 
gotiations with  the  vendor  of  the  land,  for  the 
purpose  of  inducing  him  to  sell  to  the  defend- 
ant, stated  that  the  defendant  had  agreed  to 
pay  him  for  his  services,  cannot  be  proved  on 
his  behalf.  [1  Oreenl.  £v.,  §  108.]  C%.  o/ 
AppeaU,  1869,  Erben  v.  Lorillard,  19  N.  F. 
(5  Smith),  299. 

1159.  The  dechiration  of  a  party  cannot  be 
made  evidence  in  his  own  favor,  on  the  ground 
that  they  were  made  in  a  conversation,  part 
of  which  was  called  out  on  a  cross-examina- 
tion by  the  other  party.  Supreme  Ot.,  1862, 
Lynch  v.  McBeth,  7  Hofe.,  118. 

1160.  Penonal  injnxiea.  In  an  action  for 
personal  iiguries,  the  declarations  of  the  plain- 
tiff made  several  days  after  the  commission  of 
the  alleged  wrong,  are  not  competent  evidence 
on  his  behalf,  to  show  that  he  was  iigured. 
If.  Y.  Superior  Ct.,  1857,  Page  «.  N.  Y.  Cen- 
tral R.  R.  Co.,  6  Duer,  628;  and  see  Hunt  e. 
People,  8  Park.  Or.,  569 ;  Caldwell «.  Murphy, 
11  N.  Y.  (1  Ken^.),  416. 

1161.  Declarations  of  testator.  A  decla- 
ration made  by  a  testator  some  five  years  after 
he  had  executed  his  will,  and  when  he  was 
about  to  execute  another  will,  that  he  had 
been  influenced  to  make  the  former  will,  in 
which  he  had  not  done  Justice  to  his  grand- 
children,— HeU,  wholly  insufficient  to  author- 
ize the  court  to  reject  the  probate  of  a  will 
duly  executed  when  the  testator  was  in  the 
possession  of  his  mental  faculties,  and  entirely 
free  from  any  restraint.  Chancery,  1848,  Nel- 
son V.  McGiffert,  8  Barb.  Ch.,  158. 

1162.  The  declarations  of  a  testator  made 
after  (the  execution  of  his  will,  cannot  be  re- 
ceived as  evidence  to  show  whom  he  intend- 
ed to  embrace  by  the  terms  *^ nephews*^  and 
^^  nieces,"  employed  in  such  will.  Chaneery^ 
1848,  Crowen  «.  Pinokney,  8  Barb.  Oh^  466. 

1163.  The  declarations  of  a  testator  in  his 
last  illness  are  not  competent  evidence  to  prore 
the  continued  existence  of  his  will,  where  a 
presumption  has  arisen  that  it  had  been  de- 
stroyed by  him.  [8  B.  &  Aid.,  489 ;  2  Johns., 
81 ;  2  Phil.  Ev.,  197.]  Supreme  Ct.,  1826,  Dan 
f>.  Brown,  4  Cow.,  488 ;  1826,  Jackson  «.  Betts, 
6  Cow.,  877. 

1164.  Where  a  will  is  impeached  on  the 
ground  that  the  testator  was  not  of  sound 
mind,  or  that  it  was  procnred  by  undae  in- 
fluence, declarations  made  by  the  testator,  al- 
though subsequent  to  the  execution  of  the  will. 
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•tatmg  the  diaposal  mAde  of  bis  property,  and 
inoonsisteat  with  the  provisions  appearing  in 
the  will,  are  admissible.  They  are  received 
on  the  ground  that  they  tend  to  show  the  tes- 
tator's mental  condition  at  the  time  of  execn- 
tion.  The  cases  which  exclude  a  testator's 
declarations,  unless  so  made  as  to  be  parts  of 
the  ret  gsitay  are  cases  involving  the  question 
of  revocation^  or  fraud  or  dureM  in  procuring 
the  execution.  Gt,  of  Appeals^  1854,  Water- 
man e.  Whitney,  11  K  Y.  (1  Kern.),  157. 

1165.  When  there  is  room  for  doubting  the 
strength  of  the  testator's  capacity,  and  for  sus- 
pecting improper  influences,  his  |>raoi9i»  decla- 
rations as  to  his  testamentary  intentions  may 
be  received  in  evidence.  N,  F.  Surr.  Ot,^  1856, 
Tanison  e.  Tunison,  4  Bradf,,  188;  and  see 
O'Neil  €.  Murrayy/(i.,  311 ;  Boell  f>.  Schwartz, 
Id^  12. 

2.  By  a  former  Party  in  Interest, 

1166.  Vendor  of  obattoL  The  declara- 
tioDB  of  a  vendor  of  a  chattel  made  subsequent 
to  the  sale,  are  not  admissible  to  aflTeot  the 
title  of  the  vendee.  Ot.  of  Errors,  1809,  Phod- 
niz  «.  Dey,  5  Johns,,  412.  Supreme  Ot,  1834, 
8prague  e.  Eneeland,  12  Wend,,  161. 

1167.  Declarations  or  admissions  of  a  for- 
mer owner  of  a  chattel,  even  while  his  owner- 
ship continued,  are  incompetent  to  affect  the 
title  of  a  subsequent  owner.  [6  Esp.,  263.] 
Supreme  Ot.,  1832,  Whitaker  d.  Brown,  8 
Wend^  490 ;  1884,  Bristol  v.  Dann,  12  Id.,  142. 
Gompare-Austin  v.  Sawyer,  9  Ooto.,  39. 

1168.  The  declarations  of  the  vendor  of 
personal  property  are  not  admissible  against 
the  vendee,  even  although  made  before  the 
sale,  where  the  vendor  is  a  competent  witness. 
He  should  be  called.  Supreme  Ot,  1827,  Hnrd 
».  West,  7  Ooto.,  752;  S.  P.,  A,  V,  Ohan.  Ot, 
1840,  Topping  v.  Van  Pelt,  Hoffin,,  545 ;  and 
see  Whitaker  «.  Brown,  8  Wend,,  490. 

1169.  The  declarations  of  a  former  owner 
of  personal  property  are  inadmissible  on  be- 
half of  a  purchaser,  to  prove  a  sale  of  such 
property  by  the  former  to  the  latter.  Ot  of 
Appeals,  1848,  Worrall  v,  Parmelee,  1  K  7. 
(1  Oomst),  519. 

1170.  Declarations  of  a  former  owner  of 
personal  property  are  not  admissible  against  a 
subsequent  purchaser.  Bat  this  rule  does  not 
apply  where  fraud  against  creditors  is  alleged. 
In  such  case,  the  declarations  of  the  debtor, 
and  all  others  concerned  in  the  fraud,  are  ad- 


missible.   K,  T,  (km,  Fl,  1846,  Woodhouse 
«.  Jones,  5  IT,  Y,  Leg,  Obs,,  20. 

1171.  In  action  to  recover  property  taken 
under  an  execution,  by  a  person  claiming  to 
have  purchased  it  previously  from  the  Judg- 
ment-debtor, evidence  that  the  debtor,  after 
the  levy,  admitted  that  he  had  previously  sold 
the  goods  to  the  plaintifE^  is  inadmissible.  Su- 
preme Ot,,  1817,  Taylor  e.  Marshall,  14  Johns,, 
204. 

1172.  Tonniex  owmiex  of  property  taken* 
under  pxooeea.  The  declarations  of  the  for- 
mer owner  of  goods  distrained  for  rent,  or 
levied  upon  by  execution,  although  while  such 
owner  was  in  possession  and  laid  title  to  the 
property,  are  not  admissible  in  evidence  be- 
tween tiie  claimants,  for  the  reason  that  such 
former  owner  is  a  competent  witness.  Supreme 
Ot.,  1814,  Alexander  e.  Kahon,  11  Johns.,  186. 
Ontario  Oom.  PI,  (1847?),  Porter  v,  Dalley,  6 
If.  Y,  Leg,  Obs.,  335. 

1173.  Pnrohaaer  of  land.  An  admission 
made  by  a  purchaser  of  land,  although  made 
at  the  time  of  the  purchase,  that  he  was  to 
pay  the  debts  of  the  grantor,  is  inadmissible, 
except  when  offered  to  show  the  true  con* 
sideration  of  the  purchase.  Supreme  Ot.,  1842, 
Carpenter  v,  Freeland,  Bill  A  D.  Supp,,  37. 

1174.  Donor  of  obatteL  Declarations  by 
a  former  owner  of  a  chattel,  made  subsequent 
to  the  time  of  an  alleged  gift  of  it  by  him, 
are  not  admissible  on  behalf  of  plaintlfiE;  in  an 
action  by  his  administrator,  to  recover  the 
chattel  from  the  alleged  donee.  Supreme  Ot., 
1857,  Woodruffs.  Oook,  25  Barb.,  505. 

1175.  Anirignor;  Declarations  of  a  grantor 
or  assignor,  made  subsequently  to  his  transfer, 
cannot  be  used  to  affect  the  rights  of  the 
grantee  or  assignee.  Ohaneery,  1843,  Orow- 
der  e.  Hopkins,  10  Paige,  183 ;  1845,  Christie 
©.  Bishop,  1  Barb,  Oh.,  105.  A.  V,  Ohan,  Ot, 
1840,  Lee  v,  Huntoon,  Hoffm.,  447. 

1176.  Assignment  liar  valne.  The  decla- 
rations of  the  former  holder  of  a  chose  in  ac- 
tion, although  made  before  the  transfer,  are 
not  admissible  in  evidence  against  a  subsequent 
purchaser  for  value.  Such  declarations  are 
only  admissible  when  made  by  a  party  really 
in  interest,  or  through  whom  the  plaintiff 
claims  by  representation.  So  held,  both  ii^ 
respect  to  negotiable  and  non-negotiable  secu- 
riti^.  Ot,  of  Errors,  1848,  Paige  v,  O^gwin, 
7  Hill,  861 ;  1831,  Kent  v.  Walton,  7  Wend., 
256.    Supreme  Ot.,  1832,  Whitaker  «.  Brown, 
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8  WmcLy  490;  1841,  Beaoh  «.  Wise,  1  HiU, 
612 ;  1844,  Stark  v,  BoewdU,  6  Jd.,  405 ;  1847, 
Bmlth  0.  W-ebb,  1  Barh,\  280;  1852,  WeaUake 
«.  St  LawreiMse  Matuai  los.  Co.,  14  /<{.,  206; 
1864,  Smith  «.  Sobanok^  18  741,-844.  Ot.  qf 
Appeals,  im^  BoQih  «.  Sw«mo^,  8  K  F.  (4 
/S^2i.),  276;  1858^  Tousley  i^  Barry,  16  21,  F. 
(2  ^ia),  487 ;  aod  8q«  SmUh  «.  Smith,  4  ^. 
F.  X^.  6^.,  106;  Witter  «.  Blod^st,  /<2.,  268. 

1177.  The  fact  that  the  party  making  these 
deolaratioDs  ia  ainoe  de^Maaedi  maJsea  no  dif- 
ference. Suj^ewm  OLy  1881,  Kleot  o.  Wel^DA^ 
7  FtfiuL,  256;  1841,  Beaok  «i  Wiae,  1  HUl^ 
612;  1844vStark«.BQaweU,6/d,405i  1847, 
Smith  «.  W«bh^  1  J%»r».,  280. 

117a  The  fact  that  the  Usansfer  i»  aflar 
maturity  makes  o«  differenee*  CU  qfJSrrotm^ 
1848,  Pajge  e.  Oaig^wia,  7  MiU,  861. 

13.79.  Thei  admieaiona  of  a  previous  owner 
of  a  ohoae  ia  aotipn  cannot  hie  admittad  in 
OTidence  against  a  purchaaer  from  him,  who 
haa  bought  for  a  full  cooaideratieiH|,whanB^tiie 
purchase  is  not  nominal,  but  actusJ  and  oeoh 
plete.  CU  of  AppeaUy  1858,  Tousley  «.  Bairy, 
16  if.  F.  (2  Smith),  497, 

liaa  Where  the  plaintiff  had,  belbx^  the 
oommenoement  of  the  action,  assigned  the 
claim  on  which  it  was  founded,  of  which  Uie 
defendant  had  notice, — Bsld,  that  the  pUun- 
tiff  ^s  subsequent  admissions  were  not  compe^ 
tent  evidence  to  defeat  the  action^  it  being- 
really  prosecuted  for  the  benefit  of  the  afr- 
aigDee.  Supreme  Ct,^  1822,  Freer  «.  Sveirtflo&, 
20  Johm^  142.        * 

1181  fintileft  ia  the  books  of  a  bank,  which, 
was  the  former  holder  of  a  promissory  note, 
made  while  it  was  sooh  holder,  are  not  admisr 
Bible  against  a  subsequent  holder  of  the  note 
for  value,  to  show  that  the  note  was  paid 
when  it  became  due.  Such  entries  are  only 
equivalent  to  the  oral  declarations  of  the 
former  holder.  Supreme  Ct,  1848,  Jermain 
e.  Worth,  5  i>an.,  842. 

1182.  Zndaraor*  The  declarations  of  an 
indorser,  made  after  the  indorsement,  are  in* 
admissible  to  show  that  the  plaintiff  did  not 
receive  the  note  until  after  it  fell  due.  Stt- 
preme  Ct,,  N.  P.,  1809,  Thorne  v.  Woodhnll, 
Anth.  If.  P.,  141. 

1183.  In  an  action  by  an  indorsee  of  a  ne- 
gotiable note,  where  the  plaintiff  is  shown  to 
have  received  it  of  the  former  holder,  after  it 
became  due,  and  he  fails  to  show  that  he  paid 
value  for  it,  the  declarations  of  the  former 


holder  made  while  he  held  the  note  andiiftar 
it  had  become  payable^  are  admiaHiMe  far  tlie 
defendant..  Supreme  OL,  1847,  Briaba&e  «« 
Pratt,  4  Den^  68. 

1184.  JndpBant^toJbtOE*  Deelaratiem  by 
defendant  in  a  judgment  by  c<HifeBBioii,  shortly 
before  the  oonfession,  to  the  effect  that  tlie 
plaintiff  in  the  Judgment,  was  indebted  to 
him, — Heldf  inadmiaBible,  in  an  aotioB  by  the 
plaintiff  in  the.  Judgment  against  third  persoBs, . 
to  show  the  Judgment,  frandulent  Supf^ems 
Ct^  1846,  Le^  e.  Olney,  1  Der^  208. 

1185.  JUeisnar  los  faeniifit  of  oradftan.^ 
The  deohurationa  of  an  assignor  fen  the  benefit 
of.  creditors,  made  anbaequent  to  tiie  aaaigiir 
menl^— ^^  ^,  that  at  the  time  of  exeonting  the 
assignment^  he  belieared.'himaelf  solvent^ — era 
inadmissible  to  impeaoh;  the  asaigement.  £hk- 
preme  Ct,  1858,  Ogden  e.  Petera,  15  Ba/f^ 
560;  S.  P.,  Chancery y  1846,  Hanna  «.  Onrtia, 
1  Bwrb.  Oh.,  268. 

1188..  Deplasettone  ili>  nbaannn  oC  ae- 
aicaee^  The  deelttcationa  of  parties  made  ati 
the>  timeia  transa^tiett  oooura,  are  naoallyt adi> 
missible;  bntdeeUuratiQnaofoneofihara,made> 
subBequently,  and  particulady  if  in  the^hsenoet 
of  the  other,  cannot  be  received.  Smprenm 
OU,  1858,  Qgden  e.  Peten,  15  Btn^,  660. 

1187.  IT^nder  oath.  Itmakea  ae  diffinreneei 
that  such  admissiona  are  nsade  under  oath  ef 
tlie.^nner  owner,  whera  sndk  oath  wiaaitalMn 
e»  parte,  without  an  opportonity  to  croaarea^ 
amine  ^e  person  rni^ng  sneh  adtoiaaioa. 
Oharicery^  1845,  Christie  «.  Bishop^  1  Ben^ 
Oh.,  105. 

118a  .AaaisDor  yet  in  poMeaakm  But 
where  the  declaratione  of  the  aasigaor  w«». 
made  while  he  yet  remained  in  possession  of 
the  property,  although  aft»r  the  exeontioa  of 
the  assignment,— ^02e2,  that  they  were  admisr 
Bible.  [8  Oarr.  ^  P.,  895.]  OL  qfAppeA, 
1851,  Adams  e.  Davidson,  10  K  T,  (6  8$ld,\ 
809. 

1189.  Advanoementa.  For  the  porpoae  of 
charging  a  child  with  advancements^  ia  the 
division  of  an  estate  in  caae  of  intestacy,  the 
advancements  cannot  be  proved  by  the  mere 
declaration  of  the  ancestor;  bat  most  be 
shown  according  to  the  ordinary  rules  of  evi- 
dence. When,  however,  it  has  been  shown 
that  money  or  property  was  reodived  by  th» 
child  from  the  intestate,  the  declarationa  of 
the  latter  are  competent  evidence  to  show  that 
they  were  not  intended  aa  an  absolute  gift, 
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nor  as<  &  mere  loan,  but  as  adva&oemaits. 
AqwMM  (7^,  JS^.  T^  1866,  Bidks  «.  Qilder- 

1190.  DeolaraUoiM  of  a  dboedflot  as  to 

tba  valne  of  hja  property^  are  admlsaibie  as 
pertinant  to  the  inquiry  whether  the  admin*  ^ 
istrator  haa  made-  proper  effort  to  admimstsr 
the  estate ;  but-  they  are  not  bindiDg,  as  dso- 
laratftOBs,  upon  the  administratoc,  so  as  to 
charge  him  wlth^  that  amomit  of  assets.'  Upon 
a  qnastion  of  dfte  administration,  an  execntor 
or  administrator  is  not  oonoinded  bytbe  stato- 
menta  of  the  deceased,  biat  is  only  bound  to  a 
faUhlol  attempt  to  realise  the  largest  amonnt 
freim  the >MBets  which  have  come  to  Msknowl* 
edgou  An.  betwe^  the  estate  and  creditors^ 
the  declarations  of  the  decedent  mmy.  be  oon<' 
dosLve;  bat  as  to  the  peraenal  liahittty  of  the 
trnsteet  they  have  no  other  force  or  effect  than, 
on  thshi  being  boonght  home  to  him,  to  put 
him  npoa  a  reasonabls  inquiry  and  effort  at 
collection.  K  T.  3urr.  Ct,  1856,  Ginodilo 
V.  Poroella,  8  Brat^fi,  977. 

1191.  Where  plaintiff  sought  to  recover,  as 
surviving  partner,  moneys  received  by  the  de- 
fendants from  the  saie  of  goods  as  agents  of 
his  firm,  and  the  defendants  denied  that  any 
partoeiship  had  ensted  between  the  plaintiff 
and  the  deceased,  hb'  alleged  partner,  and 
averred  that  they  had  received  the  property 
as  the  xndividnsl  property  of  the  deceiiBed,  and 
that  the  proceeds  of  the  sales  had  been  daimed 
by  his  administratos^ — Seld^  that  evidence  of 
admissions  made-  by  the  deceased  during  his 
lifetimsi  tending  to  prove  the  alleged  part* 
nersbip  between  himself  and  the  plaintiff^  was 
properly  exdnded.  His  declarations  would  be 
adodssible  against  the  administrator  of  the  de- 
ceased, on  account  of  the  privity  subsisting 
between  the  intesteto  and  his  representative. 
But  there  was  Ho  snoh  privity  between  the 
defendant  and  the  deceased.;  He  was  a  stran- 
ger to  them ;  and  it  was  not  competent  to  the 
plaintiff  to  avail  himself  of  the  declarations  of 
the  deceased  against  the  defendants.  Ot.  of 
Appeals^  1864^  Brown  e.  Mailier,  H  2f.  T.  (2 
Kern.),  118i, 

8.  Relative  to  Title  to  Lands. 

119Z  Party  In  poaaeaaton.  The  declare* 
tions  of  a  party  in  possession  <^  lands,  as  to  his 
possession,  may  be  given  in  evidence  against 
any  person  claiming  under  him.  Supreme  Ot., 
1806,  WaringD.  Wacrea^  1  Johm,^  840;  1808, 


Jackson  e.  Bard,  4  Id.,  280 ;  1818,  Jackson  ev 
Call,  10 /A,  877. 

1198;  So  of  the  acts  of  a  party  through 
whom  title  is  claimed.  Supreme  Ot^  180(^ 
Jackson  f>,  Ogden,  4  Johnt,,  140. 

1194.  It  is  eveiy-day  practice  to  admit 
the  declarations  of  the  person  in  poaaession, 
to  show  under  whom,  and  by  virtae  of  what 
title»  he  holds.  Supreme  C^  1^9,  Jaakmnk  9. 
Yan  Duseui  6  JS^Ans.,  144;  aad  see  Jaekson 
0.  Murray,  Jntk  If.  P.,  148. 

1190»  Aoknowladpnfmt  of  piaiiiliff*iB  tii- 
tbBk  An  aeknowledgment  by  diteidant  that 
hewent  into  possession  under  the*,  lessons  of 
the  plaintif^i2s2U;  sufficient  to  maintain  a 
verdint  for  the  pUuntiff.  Suprmiu.  Ot.,  1688^ 
Jackson  e.  Dobbin,  8  Johns.,  228. 

lIL96i<  So  such  an  acknowtodgmenlby  the 
person  under  whom  defendant  daimsititie,  is 
coneluai^ against defendsAt  [10bL,444^]  Sw- 
preme  Ot^  1808,  Jadssoo  Vi  S^iasam,  8  Johme., 
400 ;  and  see  Jackson  «.  BeUcupr  1%  Jd^  06w 

1197.  TrfmHiatfoiw  of  fte  mla  The  ad^ 
missions  of  a  party,  as  to  the  title  of  land,  are 
dangerous  evidence,  and  though  good  to  sup- 
port a  tenanc^v  or  to  solve  doubts  in  oases  of 
possession,  th^  are  not  evidenoe  of  title.  JSki- 
preme  Ot.,  1810,  Jackson  e.  Shearman,  6  Johne^y 
10;  8.  P.,  1810,  Jackson  9.  Gary,  llkld^  802; 
1827,  Jaduon  e.  Ililier,  6  6bio.,  76t ;  affirmed, 
S.  a,  6  Wmd.,  228. 

129a  Declarations  of  a  party  thfough 
wliom  lands  are  churned,  are  not  admissibie 
as  evidence  of  title.  They  can  only  be  re- 
ceived to  ^ow  the  nature  of  his  poatemon, 
and  whether  or  not  he  claimed  as  owner. 
Supreme  OL,  1818,  Jackson  e.  MoYey,  16 
Johne.,  284. 

1299.  Parol  diaclaim«:.  In  ejectment, 
parol  evidence  of  a  disclaimer,  by  the  lessor 
of  the  idaintifl^  of  title  to  the  real  property  in 
question,  not  made  to  or  in  the  presence  of 
defendant,  is  inadmissible.  Saprem/e  Ot.,  1810, 
Jackson  e.  Yosbuiigh,  7  JohMk,  186;  1818, 
Brant  o.  Livermore,  10  Id,,  868. 

1200.  Advme poaaeaaton.  Wherea  party 
has  held  land  for  more  than  twenty  years,  his 
admission  that  it  does  not  belong  to  Um  is  not 
sufficient  evidence  to  destroy  his  <itle.  Suk- 
preme  Ot.,  1812,  Stoyvesant  e.  Tompkins^  9 
Johne.,  61;  affirmed,  S.  0.,  11  Id.,  669. 

laoi.  No&^dellvwyofdeed.  In^eotment 
by  one  claiming  title  under  M.,  defendant,  to 
prove  that  M.  had  no  title,  offered  to  prove 
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his  declaration  that  the  deed  to  him,  throngh 
which  his  asserted  title  was  deduced,  was 
offered  to  him,  hot  he  refused  it.  Held^  inad- 
missible, as  being  parol  evidence  tending  to 
defeat  a  conveyance.  Supreme  Ct,^  1828, 
Jackson  «.  Ofaapin,  5  Oaw.^  485. 

1202.  Fraud.  The  declarations  of  a  gran- 
tee, made  while  in  possession  of  the  land,  are 
admissible  in  evidence,  even  against  his  tenant, 
to  show  that  the  deed  to  snch  grantee  is  void 
for  frand.  The  rule  that  declarations  shall 
not  be  received  to  diveet  a  legal  title  does  not 
apply  to  snch  a  case.  Frand  may  be  proved 
by  parol,  against  a  deed,  and  may,  therefore, 
be  proved  by  the  admission  of  the  party.  Sur 
preme  Ct.y  1884,  Jackson  «.  Myers,  11  Wend,^ 
588. 

1203.  Declarations  by  a  person  nnder  whom 
one  of  the  parties  in  the  snit  claims  title,  by  a 
conveyance  made  subsequent  to  the  dedara- 

^  tions,  may  be  giyen  in  evidence  by  the  adverse 
party,  to  show  that  a  conveyance,  under  which 
such  adverse  party  claims  title  to  the  same 
premises,  had  been  duly  executed,  and  had 
been  fraudulently  surrendered  to  the  grantee, 
and  destroyed.  Ohaneeryy  1887,  Yarick  «. 
Briggs,  6  Paige^  828 ;  affirmed,  S.  C,  22  Wend,^ 
M8. 

1204.  Declarationflk  when  eaccloded.  The 
cases  in  which  parol  declarations,  as  to  title, 
have  been  excluded,  are  cases  in  which  either 
A  tide  had  previously  been  made  out,  which 
it  was  sought  to  divest  by  parol,  or  it  appeared 
from  the  declarations  that  there  had  been 
written  conveyances,  and,  therefore,  higher 
evidence  of  the  true  title.  Where  a  party  in 
possession  has  not  established  a  legal  title,  his 
declarations  are  admissible  against  him  to  show 
the  nature  and  extent  of  his  interest,  provided 
no  higher  evidence  is  disclosed.  Supreme  Ct.^ 
1825,  Jackson  v.  Cole,  4  (7<w.,  587;  8,  P., 
Jackson  v.  Denison,  4  Wend.^  558;  see  Jack* 
son  V.  Belknap,  12  Johns,^  96. 

1205.  —  when  admitted.  The  declara- 
tions of  a  person  in  possession  of  land  are 
competent  evidence  against  him,  and  all  per- 
sons claiming  under  him,  for  the  purpose  of 
showing  the  character  of  his  possession,  and 
by  what  title  he  claims.  Ct,  of  Appeals^  1848, 
Pitts  V.  Wilder,  1  IT.  F.  (1  Comet),  525. 

1206.  When  one  of  two  tenants  holds  und^r 
the  other,  and  his  possession  is  subordinate  to 
the  title  and  possession  of  the  latter,  his  decla- 
ititions  (especially  when  accompanied  by  acts). 


made  while  he  was  in  possession,  are  adnua8i« 
ble,  for  the  purpose  of  showing  the  charaoter 
of  the  possession.  Supreme  Ot.y  1852,  Sheldon 
tj.  Yan  Slyke,  16  Barh.^  26. 

1207.  The  declarations  of  i^  person  in  pos- 
'  session  of  land  are  competent  evidence  against 
one  who  has  obtained  the  land  from  the  decla- 
rant without  giving  a  consideration  therefor. 
Whether  they  should  be  received  against  a 
bona-flde  purchaser, — Query  f  Supreme  Ot,, 
1856,  Burlingame  v.  Bobbins,  21  Barb.,  827. 

120a  laabOity.  The  statement  by  one 
person  that  another  is  owner  of  lands  Jointly 
with  hira,  is  not  evidence  to  chaige  such  other 
person  with  a  liability  in  respect  of  snch  lands. 
N.  r.  Com.  PZ.,  1857,  Nixon  v.  Jenkins,  1 

mit,  818. 

1209.  Rule  in  equity.    How  (ax  deolara* 

tions  may  be  received  in  equity,  upon  ques- 
tions of  title  to  land,  see  Hawley  «.  Bennett, 
5  Paige,  104;  Padgett  c.  Lawrence,  10  Id., 
170. 

1210.  Recital  in  deed.  An  admission  in 
the  recital  of  a  deed,  made  by  one  of  several 
joint-owners  of  property,  is  evidence  against 
all  the  owners  in  a  proceeding  concerning  the 
property  [Phil.  Ev.,  71;  11  East,  588;  Gilb. 
Ev.,  51 ;  1  M.  &  S.,  249],  their  interests  being 
common,  and  they  being  incompetent  to  tes- 
tify. Supreme  Ct.,  1820,  Brandt  «.  Han, 
17  Johne.,  885;  Jackson  e.  McYey,  18  /d, 
880. 

1211.  Power  of  attorney.  Where  two 
persons  claimed  title  by  separate  conveyances 
from  the  same  grantor,  the  first  of  which  con* 
veyances  was  by  attorney, — Meld,  that  the 
declarations  of  tiie  grantor,  made  before  the 
second  conveyance,  touching  the  existence  of 
the  power  of  attorney,  its  contents,  and  its 
cancellation,  were  competent  Gt.  ofErrore, 
1885,  Oorbin  «.  Jackson,  14  Wend.,  619 ;  a  P., 
Supreme  Ct.,  1881,  Jackson  o.  Livingston,  7 
Id.,  186. 

^.  By  a  Person  jointly  Interested, 

1212.  Inhabitant  of  a  town.  The  admis- 
sions of  an  inhabitant  of  a  town  cannot  be 
given  in  evidence  against  the  town.  Thns, 
the  admission  of  an  inhabitant  that  he  for- 
merly owned  a  slave,  and  emancipated  her  in 
the  town  of  A., — Held,  incompetent  evidence 
to  charge  that  town  with  her  support  as  a  pau- 
per. Supreme  Ct.,  1804,  Overseers  of  Ger- 
mantown  v.  Overseers  of  Livingston,  2  Gat., 
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106.  Compare  Osgood  v.  ManhaUan  Co.,  3 
Cow.^  612. 

1213.  Member  of  corporation.  '^Insults 
by  or  against  an  aggregate  corporation,  the  ad- 
mission of  any  member  thereof  not  named  on  the 
record  as  a  party  to  such  snit,  shall  not  be  re- 
ceived as  evidence  against  such  corporation,  un- 
less such  admission  was  made  concerning  some 
transactions  in  which  such  member  was  the  au- 
thorised agent  of  such  corporation. ' '  2  Beo.  Stai. , 
407,  §  80. 

1214;  Coiporate  offioera.  The  declarations 
of  officers  of  corporations  aggregate— «.  ^.,  a 
plank*road  company — are  not  competent  evi- 
dence against  their  corporations,  unless  made 
at  the  time  of  transacting  the  business  to  which 
such  admissions  relate.  Supreme  Ct,y  Sp.  T^ 
1852,  Commissioners  of  Sohrceppell  v,  Oswego 
&  Syracuse  Plank-road  Co.,  7  ffow.  Fr.^  94. 

1215.  Bank  preeldent.  In  an  action  by  a 
bank  to  recover  upon  a  promissory  note,  the 
property  of  the  bank,  the  admission  by  the 
president  of  the  bank,  that  the  note  had  been 
paid,  made  to  the  defendant,  in  the  course  of 
an  examination  and  settlement  of  accounts,  is 
competent  evidence  for  the  defendant ;  as  hav- 
ing been  made  while  acting  within  the  scope 
of  a  bank  president's  ordinary  powers.  Su- 
preme  Ct.y  1842,  Bank  of  Monroe  e.  Field,  2 

1216.  Offioen  of  insniance  company.   If 

the  president  and  secretary  of  an  insurance 
company,  on  being  notified  of  a  loss,  admit 
that  they  had  agreed  to  insure  the  property, 
or  to  keep  it  insured,  it  is  a  statement  made  in 
the  course  of  their  official  duties,  and  binds 
the  company.  Supreme  Ot,^  1854,  First  Bap- 
tist Church  of  Brooklyn  «,  Brooklyn  Fire  Ins. 
Co.,  18  Barh.,  69.* 

1217.  Baceonton  and  administraton.  An 
admission,  by  one  of  several  executors  or  ad- 
miuistratora,  of  a  debt  due  from  the  estate, 
does  not  conclude  the  others  from  showing 
that  the  debt  has  been  paid.  Supreme  Ot^ 
1819,  James  o.  Hackley,  16  Johns.^  278. 

1218.  An  acknowledgnMnt  or  admission, 
raade^by  an  executor  or  administrator,  will 
not  bind  the  real  cueeU  in  the  hands  of  an 
heir  or  devisee,  or  of  the  people  by  escheat,  or 
affect  the  right  of  either  to  plead  the  statute  of 
limitations.  Chancery^  1822,  Mooers  v.  White, 
6  Johns.  Ch.^  860. 


*  Compare  the  same  •.  the  some,  19  N,  T.  (5 
<Sbi»iM),  805. 


1219.  The  acts  or  admissions  of  executors 
are  not  evidence  against  heirs  or  devisees  oif 
the  testator.  A  mere  common  interest  will 
not  make  the  confessions  of  one  person  evi- 
dence against  another, — a  Joint  interest  in  pos- 
session is  necessary.  CU  qf  Errors^  1824,  Os- 
good e.  Manhattan  Co.,  8  (7<no.,  612. 

1220.  The  admission  of  a  debt  by  one  of 
several  executors  of  a  will,  is  not  evidence 
against  the  others.  [Toller,  867.]  Supreme 
Ot,,  1825,  Hammon  e.  Huntley,  4  Oew.y  493. 

1221.  In  an  action  against  several  adminis- 
trators, though  the  admission  of  one  will  not 
bind  the  others  [1  Stra.,  20;  4  Cow.,  494;  16 
Johns.,  277;  Toller's  Ex.,  867];  yet  proof  of 
an  admission  of  a  fact  by  one  is  admissible, 
because  it  may  be  followed  up  by  proof  of  a 
similar  admission  by  all  the  others.  If  not 
thus  followed,  the  jndge  should  instruct  the 
jury  to  disregard  it.  Supreme  Ot,^  1880,  For- 
syth e.  Ganson,  5  Wend.^  558. 

1222.  The  admisuons  of  an  executor  or  ad- 
ministrator cannot  be  received  in  evidence, 
eij;her  as  against  his  co-executors  or  co-admin- 
istrators, or  as  against  heirs  or  devisees.  Su- 
preme  CL,  Sp.  H,  1848,  Elwood  e.  Deifendor^ 
5  Barb,,  898.  Compare  Mclntire  e.  Morris, 
14  WenLy  90. 

1223.  Admteiona  In  ploading.  It  is  the 
general  rule  not  to  allow  admissions  or  state- 
ments in  tlie  separate  answer  of  one  defend- 
ant to  be  read  in  evidence  against  a  co-de- 
fendant; unless  the  defendants  stand  in  such 
relation  to  each  other  that  the  admissions  of 
each,  if  not  under  oath,  would  be  evidence 
against  the  other;  as  in  the  case  of  several 
defendants  standing  in  the  relation  of  copart- 
ners, or  as  having  a  joint  interest  in  the  sab- 
ject-matter  of  the  litigation.  Ohemeery^  1845, 
Christie  e.  Bishop,  1  Bafrh.  Oh^  105. 

1224.  Upon  a  bill  to  set  aside  a  bond  and 
mortgage,  alleged  to  have  been  given  to  de- 
frand  creditors  of  the  mortgagor,  if  by  separate 
answer  the  assignees  of  such  mortgage  deny 
knowledge  of  the  alleged  fraud,  the  answer  of 
the  assignor  admitting  the  fraud,  cannot  be 
used  as  evidence  against  them  to  establish  it. 
Otherwise,  if  they  Join  with  the  assignor  in  an 
answer,  in  which  he  admits  the  fraud,  and 
they  admit  their  belief  that  what  he  states  is 
true.  Chancery^  1848,  Dunham  v.  Gates,  8 
Barb.  Oh.,  196. 

1225.  As  to  the  effect  of  admissions  in  an 
answer  by  one  defendant  in  a  suit  in  chanceiy. 
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M  ^Tidenoe  agatnst  a  oo-defendftot,  flee  Jadd 
D.  Bettver,  8  Fen^ey  M8. 

iaS6.  BhetUL  In  an  aoUoD  against  a  sber- 
IfTfor  fUsely  retaining  an  exeontlon  onsatiafied, 
It  appeared  that  property  of  the  exeontion- 
debtor  had  been  sold  on  a  prior  execution ; 
but  plaintiff  iHidertook  to  dhow  that*  the  prior 
ezeoation  had  beoome  dormant.  EM,  that 
declarations  of  the  plaintii!^  in  snob  ezeention, 
were  not  competent ;  it  appearing  that  he  had 
not  indemnified  the  sheriff.  JSfuprems  (H.^  1880, 
Benjamin  «.  Bmith,  4  Wmd.^  882. 

12B7.  Where  the  attorney  for  a  jndgment- 
4)reditor  bid  for  property  edd  on  erecation,  in 
his  own  name,  on  which  bid  he -was  ened  by 
the  sheriff,— Aft2,  that  thedeclarationB  of  the 
■jndgmettt-Greditor  were  not  competent  evi- 
dence to  resist  the  ciaim.  ^xpnme  Ot,^  1666, 
Ohappelt «.  Dann,  21  Baitb,^  17. 

12ttL  Ob'defiBndatita  in  tort.  In  an  action 
against  several  d^endants  for  malioioos  prose- 
cntion;the  separate  acts  and  declarations  of 
indhidoal  defendants  ought  not  to  be  admitted 
tn  evidence,  to  charge  other  d^mdants,  not 
present,  nnless  there  is  proof  of  a  conspiracy. 
*K.  T.  Superior  Ot.^  1661,  Oarpentere.  Shelden, 
6  'SeMd/.,  77. 

1229.  As  a  general  mle,  the  admission  of 
onedefendatttSn  tartHiiot  admisrfble against 
hisco^efendants;  bnt  snch  admission  is  com- 
petent against  the  person  mddng  it,  and  oMy 
be  proven,  when  pui;  of  the  r€$  gtt^.  If.  Y. 
'Chm,  PZ.,  1868,  De  Benedetti  e.  'Manchin,  1 

1280.  When  the  feet  of  a  conspiracy  be- 
twdim  certain  parties  iias  been  proved,  the 
acts  and  declarations  of  each  in  reference  to 
the  {mbject  of  the  oonspirsoy  are  evidence 
'  against  the  others.  [8  Greenh  £v.,  §  84.]  Su- 
preme Ot,y  1869,  Moers.  v.  Martens,  8  AhboM 
Pr.,  «6T;  8.  0.,  17  Sew.  iV.,  980. 

32131.  Fiobafta  of  'WilL  How  far  declara- 
tions of  one  party  to  the  record,  npon  the 
probate  of  a  will,  may  be  reoeived  in  evidence 
against  another.  Brm^  e.  Holland,  8  Bratif,y 
240. 

1292.  ^VfiUtan  admftMlon  bj  mortgaeor 
of  demand  of  mortgage  payAble  on  demand, — 
Beldy  nnder  the  drcnmstances,  soffioient  evi- 
dence of  demand  against  his  co-detbndants,  in 
the  foreclosnre  suit.  Hadley  e.  Ohapin,  -11 
Paige,  U6. 

1288.  JtttBtocmlvaGtan.  The  admission 
of  one  of  two  Joint-oontraotors  (where  they 


are  not  partners),  cannot  deprive  the  other  of 
his  defence,  when  l>oth  are  sued  upon  the  con- 
tract. Ot  qfAppealSy  1849,  Lewis  v.  Wood- 
-wortii,  2  If.  T.  (2  Oiffwew),  612. 

1284.  Joint  makers  of  nota  The  admis- 
sions of  one  of  several  joint  makers  of  a  note, 
after  the  making  of  the  noU^  are  competent 
evidence  against  the  otiier  Joint  makers.  Sul- 
preme  €t.,  1866,  Barrick  v.  Anstin,  21  Barb.^ 
241. 

1285.  liidoraera.  In  a  suit  against  two 
peisons,  one  the  payee  and  indorser,  and  the 
other  an  accommodationindorser  of  a  promis- 
sory note,  admissions  'by  the  former  as  to  the 
object  for  which  the  note  was  made,  that 
object  being  in  dispute,  are  not  evidence  as 
against  the  latter.  Supreme  Ot.,  1848,  High- 
land Bank  e.  Wynkoop,  HiU  A  D.  Sttpp., 
248. 

1236.  Fenoo  in  poaaesikm  of  piupetly. 
Under  (^e  statute  eonceming  the  salt  springs 
(1  Bee.  Stat.,  1tt%  §  142),  the  deokarationa  of 
a  {>ereon  in  possession  of  propefty  aeiied  for  a 
violation  of  that  statote,  aHhongh  he  ia  not 
owner,  nor  agent  of  the  owner  thereof,  are 
competent  evidence  against  theowner,  to  prove 
that  the  property  seized  was  being  used  in 
soraggling.  The  person  in  poseeiBaon  mnst, 
under  that  statate,  be  regarded  aa  the  aotaal 
owifisr.  iS^iprM»«()^.,  1884,  Matthews  e.Whit- 
neyi  12  Wend.y  896. 

b.  Bya  Fttftner. 

1287.  Aidmiflsfon  doting  partnefaU^  The 

admission  of  a  partnership  debt  by  one  of  the 
firm,  daring  its  oontinnance,  is  evidence  against 
all  the  partners.  Supreme  Ot,,  1818,  WaMen 
V.  8herbarne,  16  Johns.,  409,  428. 

12ML  OubeeqiMot  ailiiiliwIrniB  The  ad- 
missions of  a  former  partner,  made  snbseqnent 
to  the  dissoiotion,  are  not  evidence  against  the 
copartner,  although  rriating  to  a  contract 
which  arose  during  the  partnership.  The 
Endish  rule  on  this  subject,  disapproved.  Ct 
i(f  Errors,  1827,  Baker  «.  Stackpoole,  9  Otm.^ 
420 ;  8.  P.,  Supreme  Ct,  1608,  Hadtley  js.  Pat- 
rick,8/<^An9.,686;  1816,  Waldene.  Sherburne, 
16  Id.,  409;  1827,  Hopkins  e.  Banks,  7  Obto., 
660;  1828,  Gleasonv.  Clark,  9  Id.,  67;  1849, 
Bank  of  Yergennes  «.  Cameron,  7  iforft.,  143 ; 
and  see  Mercer  «.  Bayer,  Anih.  IT.  P.,  162, 

1239.  The  tsjot  that  the  person  making  the 
admission,  was  authori2ed  by  the  other  mem- 
bers  of  the  dissolved  firm  to  a^JQBt  its  bnsi- 
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aen,  doM  aot  aker  the  case.  Suprmne  Ct.^ 
ia08,  Haokley  v.  Patrick,  8  Jbibw.,  686. 

124a  There  is  no  distinction,  under  this 
rale,  between  the  admission  of  an  aocuant  and 
the  admlsaion  of  a  fact  Ct.  o/Ifrrori^  1887, 
Baker  e.  SUckpoole,  9  Cow.,  420. 

1241.  atatoto  of  XritmitatiODa.  Although 
one  partner,  after  the  disBolntioo,  oannot  bind 
the  other  by  any  new  contract,  yet  his  ac- 
knowledgment of  a  previous  debt  due  from 
the  partnership,  will  bind  the  other  partner, 
80  &r  as  to  prevent  him  from  availing  faimself 
of  the  Statute  of  Limitations.  It  is  adnnsable 
to  repel  the  preaamption  of  payment  of  a 
debt  which  ie  -shown  to  have  once  eiisted 
against  the  firm,  althoogh  not  competent  to 
create  a  new  debt  Supreme  Ot,  1881,  Pat- 
teraon  o.  Ohoate,  7  Fmd.,  4il. 

1842.  D«olaiatlons  to  cbaige  one  as  part- 
iwr.  The  declarations  of  a  person  claiouog 
to  be  a  partner  with  others,  nrnde  in  thehr  ab- 
sence, are  inadmissible  as  evidence  to  prove  a 
partnership  against  any  one  except  himaelf. 
Supreme  Ct^  1881,  KcPheraon  e.  Rathbone,  7 
Wend.,  216;  1858,  Kirby  «.  Hewitt,  26  Barb., 
607.  If.  T.  Offm.  PI.,  1866,  Davidson  e.  Hntoh- 
IBS,  1  EiU.,  128. 

1243.  On  a  dum-to  oflGset  for  goods  aold  to 
B.  &  K.  as  partnera,  the  question  was,  whether 
the  credit  wasgiven  to  B.  alone,  or  to  the  firm. 
Meid,  that  an  admission  by  K,  subsequent  to 
the  «de,  was  eompetent  It  was  clearly  evi- 
denoe  sgainst  himaelf;  and  B.  could  not  object 
to  ita  admission,  since  its  effect  was  not  to 
dhacge  him  with  a  debt,  but  to  diminish  an 
admitted  liability,  by  making  it  Joint  instead 
of  sole.  y.  Y.  Superior  OU,  1861,  Brahe  o. 
Kimball^  6  Smndf.,  287. 

1244b  In  an  action  bron^t  agidnst  sevieral 
persons  as  secret  partnera,  the  acts  and  decla- 
rations of  one  of  them  are  admissible  as  evi- 
denoe  to  ohaige  him  only  as  sneh.  Supreme 
Gt.,  laiS,  Wbitney  e.  Ferris,  10  Jehne,,  66. 

1245.  In  an  aotion  on  contiaet,  where  the 
defendants  pleaded  that  tiie  contract  wse 
made  by  them,  jointly  with  a  third  person,  as 
partners,  evidence  of  declarations  of  such  third 
person  and  tiie- defendants  themsdves,  is  inad- 
missible on  their  behalf.  Supreme  OU,  1818, 
Sweetiiig  «.  Turner,  10  JekM.,  216. 

t.  By  a  Euiband  or  Wife. 
114&  ■^'W— ■■^*'*«>«  of  a  biMAMmd  are  com- 
petent evidence  against  his  widow^s  claim  of 


dower.  The  widow^s  title  ie  no  better  than 
an  heir's,  and  against  him  there  could  be  no 
doubt  of  the  admissibility  of  the  evidence. 
Supreme  Ot.,  1886,  Van  Duyne  «.  Thayre,  U 
Wend,.,  288. 

1M7.  Admissions  made  by  a  husband  dar- 
ing oovertnre,  that  he  had  received  pajrment 
of  a  legacy  bequeathed  to  lus  wife,  is  evidence 
of  such  payment  in  a  suit  fbr  the  recovery  of 
the 'legacy,  commenced  by  her  after  his  death. 
A  hosband,  during  his  Ufe,  has  the  right  to 
receive  payment  of  saoh  legacy.  Ohaneery, 
1844,  J>odge  e.  Manning,  11  Fcige,  884. 

1248.  In  an  aotion  brought  in  retetion  to 
the  sepaimte  estate  ct  a  married  wonu^n,  her 
husband  being  joined  with  her  as  a  merely 
formal  party,  his  acts  and  dechnntions  con- 
cerning the  subject-matter  of  the  action  are 
not  competent  evidence  against  his  wife.  Su- 
preme Ot.,  8p.  T.,  1648,  Stuart  s.  Eisaam,  2 
J3ar5.,488. 

1149.  AdmlMdons  of  a  ^Mtfs,  made  while 
acting  as  agent  of  her  husband,  with  rsAsreDoe 
to  any  'pardeular  business,  may  be  given  in 
evidence  against  him.  Supreme  Ot,,  1848, 
Riley  v.  Buydam,  4  B&rb.,  222. 

1250.  The  declarations  of  a  wife  in  respect 
to  the  property,  business  affairs, -^c.,  of  her 
husband,  are  not  evidenee<  against  him,  uirieas 
he  has  made  her  bis  agent  Where  he  has 
done  so,  her  dedaratioas  are  subject  to  the 
same  rules  as  apply  to  deelarations  of  any  other 
agents.  N.  Y.  Com.  PL,  1808,  KeUy  v,  Kelly, 
2  E.  D.  Smiih,  260;  and  see  BweUy  e.  Van 
Houghton,  4  E.  Y.  Leg.  Obi.,  101. 

1261.  Where  a  defendant  was  sued  in  a 
Justiee*s  court,  on  several  items  of  aeoount, 
among  which  was  a  sum  of  money  borrowed 
of  the i^ntlff*s  wife,— A2(2, thatthe  admis- 
sion macfe  by  plaintiff  *s  wife  to  diird  perMus, 
that thedelendant had  repaid  her  the  amount, 
was  admissible,  the  wife  being,  in  such  ease, 
deemed  the  agent  of  her  husband.  Orem§e 
Co.  Ot,  1866,  McLean  e.  Jagger,  18  iKn».  Pr., 
494. 

1252.  Where  a  wife,  acting  as  the  agent  of 
her  husband,  lent  a  sum  of  money,  and  took 
the  borrower's  bond  for  the  auooat  loaned, 
it  being  made  a  condition  of  the  loan  that  the 
borrower  should  take  a  cow  at  the  value  of 
$80.;  in  a  suit  on  the  bond,  the  borrower 
pleaded  usury,  and  offered  evidenee  that  the 
cow  was  not  worth  t80,>^d2i,  tiiat  declara- 
tions of  the  wife,  made  as  to  the  value  of  -the 
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'cow,  while  acting  in  relation  to  the  loan, 
woald  have  been  admissible,  bat  that  her 
subseqaent  declarations  were  not  so.  Su' 
preme  Ot^  1848,  Ripley  v.  Mason,  Hill  db  D, 
Supp.^  66. 

1253.  In  an  action  for  damages  from  the 
bite  of  a  dog,  the  declarations  of  the  defend- 
ant's wife  are  inadmissible  as  evidence  against 
the  hnsband.  Her  performance  of  domestic 
dnties  in  his  honse  does  not  constitute  her  the 
agent  of  the  hnsband  as  to  snch  a  matter,  in 
such  sense  as  to  render  her  admissions  evi> 
dence  against  him.  i^.  Z.  Oom»  P2.,  1855, 
Logue  V.  Link,  4  B,  D.  Smithy  68. 

1254.  Ab  between  the  husband  and  the 
tmatee  of  the  wtfe^  under  certain  articles  of 
separation,  declarations  by  the  wife  that  she 
had  received  property,  which  the  husband,  by 
the  articles,  agreed  to  provide  for  her  use, — 
Eeldy  competent  evidence.  Under  the  articles 
of  separation,  the  wife  became,  for  the  purpose 
of  receiving  such  property,  the  agent  of  the 
husband  alid  trustee,  and  her  declaration  was 
legal  evidence  as  a  necessary  consequence  of 
her  authority.  The  person  to  whom  perform- 
ance of  an  act  is  agreed  to  be  made,  is  compe- 
tent to  acknowledge  snch  performance.  Su- 
preme Ct^  1818,  FennerjD.  Lewis,  V^Johm,^  88. 

1255.  Neceoflailea.  Declarations  of  wife 
that  she  would  not  live  with  her  husband, — 
MM^  admissible  in  favor  of  husband,  in  an 
action  against  him  for  necessaries  furnished 
her.  K  F.  Chm,  PL,  1846,  Usher  «.  Holle- 
man,  5  y.  F.  Leg,  Oha.,  99.    See  eupra^  1062. 

1256.  Debt  of  wife  whfle  aole.  The  dec- 
larations or  admissions  of  the  wife  are  not 
competent  testimony  to  sustain  a  suit  against 
hnsband  and  wife  for  the  debt  of  the  wife 
while  sole.  K  T,  Superior  Ct,^  1849,  Lay 
Grae  «.  Peterson,  2  Sand/.,  888. 

1257.  Paramour.  Inadmissibility  of  decla- 
rations of  paramour  of  the  wife  to  rebut  pre- 
sumption that  child  bom  during  marriage  is 
legitimate.  Montgomery  v.  Montgomery,  8 
Barb.  Oh.,  182. 

7.  By  an  Agent. 

1258.  General  role.  The  representations 
of  an  agent^  made  while  acting  within  the 
scope  of  his  authority,  are  evidence  against 
his  principal.  Supreme  Ot.,  1852,  Easson  o. 
Mills,  8  Bow.  Pr.,  877;  1856,  Hunter  «.  Hud- 
Bon  River  Iron  Oo.,  20  Barb.,  498. 

1259.  Restziotion.    The  admissions  or  dec- 


larations of  an  agent  are  received  in  evidence 
against  the  principal,  not  as  admissions  or  dec- 
larations merely,  but  as  parts  of  the  ree  geeia. 
Hence,  only  such  as  accompany  the  ti-ansac- 
tion  in  which  the  agent  acted  can  be  proved. 
What  the  agent  said  at  a  subsequent  time  is  in- 
admissible. Supreme  Ct.,  1880,  Thallhimer  v, 
Brinckerhoff;  4  Wend.,  894;  S.  P.,  1852,  Fogg 
«.  Ohild,  18  Barb.,  246;  1857,  Bndlong«.  Vac 
Nostrand,  24  Barb.,  25.  N.  F.  Superior  Gt.^ 
1856,  Isles  9.  Tucker,  6  Buer,  898. 

1260.  The  declarations  of  an  agent,  not  act- 
ing within  the  scope  of  his  authority,  are  not 
evidence  against  his  principal.  Supreme  Ct,^ 
1881,  Webb  v.  Alexander,  7  Wend^  281. 

1261.  An  authority  given  to  a  third  person 
to  receive  payment  for  goods  sold,  does  not 
make  his  declarations  in  regard  to  the  condi- 
tion of  the  goods,  evidence  against  his  princi- 
pal. I^.  7.  Cam.  PI,  1858,  Hyland  e.  Sher- 
man, 2  E.  B.  Smith,  284. 

1262.  The  acts  or  declarations  of  a  suppoeed 
agent  or  joint  conspirator  of  a  party,  cannot 
be  received  in  evidence  against  such  party 
without  evidence  to  prove  the  relation  exist- 
ing between  them.  Ot.  o/AppeaU,  1847,  Lee 
V.  Bennett,  ffew.  App.  Oa$.,  187.  Supreme 
Ot.,  1847,  People  c.  Parish,  4  Ben.,  158. 

1263.  The  admissions  of  an  agent,  after  be 
has  fnUy  concluded  the  business  for  which  be 
was  employed,  are  not  competent  evidence 
against  his  principal.  Supreme  Ot.,  1880, 
Thallhimer  «.  Brinckerhof^  4  Wend.,  894; 
1881,  Hubbard  v.  Elmer,  7  Id.,  446.  BT.  T, 
Oom.  PI.,  1858,  Kelly  «.  Kelly,  2  E.  B.  Smithy 
250;  1855,  Vail  v.  Judson,  4  Id.,  165. 

1264.  It  is  well  settled,  that  the  rule  which 
allows  the  admissions  of  an  agent  to  be  re- 
ceived in  evidence  to  affect  the  prineipal,  ap- 
plies only  to  such  statements  as  are  made  by 
the  agent,  at  the  time  of  making  the  agree- 
ment about  which  he  was  employed,  or  while 
acting  within  the  scope  of  his  authority.  Ad- 
misdons,  made  after  the  termination  of  the 
agent^s  authority,  are  not  evidence.  K,  Fl 
Com.  PI,  1855,  VaU  «.  Judson,  4,E.  B.  Smithy 
165. 

1265.  Declarations  of  a  snrveyor  employ- 
ed to  run  a  boundary  line,  made  immediatelj 
after  completing  his  work,  in  reference  there- 
to, are  admissible  in  evidence  after  his  death 
against  the  party  who  employed  him.  Su- 
preme Ot.,  1888,  McOormiok  «.  Bamnm,  10 

Wend.,  104. 
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1266.  Carrier's  agent.  In  an  action  against 
the  owner  of  the  vessel,  as  a  carrier,  for  injury 
to  goods  shipped,  the  declarations  of  the  mas- 
ter relative  to  the  manner  in  which  they  were 
stowed  on  board,  made  before  he  has  dis- 
charged his  duty,  by  delivering  the  goods  ac- 
cording to  the  bill  of  lading,  are  competent 
evidence  for  the  plaintiflfe.  Ct,  of  Appeal^ 
1860,  trice  «.  Powell,  8  K  F.  (8  CarMt.)^  822. 

1267.  Conversations  of  agent  of  a  carrier, 
respecting  the  probability  that  goods  intrust- 
ed to  him  to  carry  would  reach  their  desti- 
nation before  the  close  of  navigation;  and 
guesses,  in  conversation  with  the  owner,  as  to 
what  had  become  of  the  goods,— ^«2(2,  admis- 
sible, in  an  action  against  the  principal.  Ct. 
of  AppeaU,  1858,  McOotter  v.  Hooker,  8  K  F. 
(4  Seld.\  497. 

1268b  Agent  of  railroad  company.  In  an 
action  against  a  railroad  company  for  injuries 
occasioned  by  the  negligence  of  the  company^s 
servants,  the  declaration  of  the  driver  of  one 
of  the  oars,  at  the  time  of  the  accident,  to  the 
effect  that  he  could  not  stop  the  car  on  ac- 
count of  the  brakes  being  out  of  order,  is  not 
admissible  against  the  company.  Ot.  of  Ap- 
peal^ 1858,  Luby  o.  Hudson  River  B.  R.  Co., 
17  jr.  F.  (8  Smith),  181. 

1269.  Attorney.  The  admissions  of  an  at- 
tomey,  that  his  client  had  told  him  certain 
facts,  are  not  evidence.  JT.  F.  Com.  PI,  1846, 
Hanna  v.  Hutohings,  4  K  F.  Leg,  OU.,  848. 

1270.  Deputy  sheriff  The  declarations  of 
a  sheriff's  general  deputy,  made  to  a  party 
concerned  in  a  process  in  the  sheriff's  hands,  in 
relation  to  such  process,  and  while  it  was  still 
in  force,  are  competent  evidence  against  the 
sheriC  [1  Camp.,  889,  891,  n.;  6  Esp.,  72; 
Id.,  284;  1  Ld.  Raym.,  190.]  Supreme  Ot, 
1818,  Mott «».  Kip,  10  Johne.,  478;  8.  P.,  1849, 
Stewart  v.  Wells,  6  Ba/rh.,  79. 

127X  Declarations  or  admissions^  made  by 
a  deputy  sheriff^  are  not  admissible  in  evidence 
against  the  sheriff,  unless  made  in  the  perform- 
ance of  an  official  act.  So  KM,  in  reference 
to  a  letter  written  by  a  deputy,  some  time 
after  a  levy  made  by  him,  but  relating  to  that 
levy.  Cft.  of  Appeals,  1856,  Barker  «.  Binin- 
ger,  14  JBT.  F.  (4  Kern.),  270. 
VoL.II.— 45 


XL  DOCUIOENTABY   EyIDSNOB. 

1.  General  Prindplee. 
A.  Handwriting. 

1272.  "What  knowledge  is  auffloient  to 
qoalify  witneaa.  Handwriting  may  be  prov- 
ed by  witnesses  from  previous  knowl^ge  of 
the  hand,  derived  either  from  having  seen  the 
person  write,  or  from  authentic  papers  re- 
ceived in  the  course  of  business.  [Peake^s  N. 
P.,  21 ;  1  Esp.,  15,  361.]  Supreme  Ct.,  1801, 
Titford  0.  Enott,  2  Johnt.  Cos.,  211. 

1273.  Thus,  one  who  has  been  accustomed 
to  see  letters  of  the  person  whose  hand  is  to 
be  proved,  although  he  has  never  seen  him 
write,  may  testify  to  the  handwriting  from 
knowledge  acquired  from  correspondence.  lb, 

1274.  The  fact  that  the  witness  has  received 
letters  purporting  to  come  from  A.,  and  has 
acted  on  them,  is  not  sufficient  proof  of  their 
genuineness  to  enable  him  to  testify  as  to  A.*s 
handwriting  on  other  instruments ;  though  it 
might  be  otherwise,  if  the  letters  were  in  an- 
swer to  letters  from  the  witness,  or  if  the 
writer  had  ratified  the  acts  of  the  witness. 
Supreme  Ct.,  1889,  Cunningham  e.  Hudson 
River  Bank,  21  Wend.,  557. 

1275.  Handwriting  may  be  proved  by  a 
witness  who  has  never  seen  the  person  write, 
but  who,  in  the  course  of  dealings  with  him, 
has  received  his  promissory  notes,  which  he 
has  paid,  if  the  witness  swears  affirmatively, 
from  his  knowledge  derived  from  these  facta, 
that  he  believes  the  signature  to  the  paper  to 
be  the  proper  handwriting  of  such  person. 
Supreme  Ct.,  1821,  Johnson  «.  Daveme,  19 
Johns.,  184. 

1276.  Where  the  witness  testified  that  he 
had  once  seen  the  writer  sign  his  initials  to  a 
paper,  which  was  still  in  his  possession,  and 
from  the  peculiar  form  of  the  letters  he  be- 
lieved the  signature  to  be  genuine, — Held, 
that  it  was  competent  testimony.  Supreme 
Ct.^  1809,  Jackson  v.  Van  Dusen,  6  Johns., 
144 ;  and  see  Jackson  o.  Cody,  9  Cow.,  140. 

1277.  A  diploma  from  a  medical  college  is 
sufficiently  proven  by  a  witness  who  identifies 
the  corporate  seal,  and  testifies  to  the  genuine- 
ness of  the  signatures  of  the  officers,  though 
his  knowledge  of  their  writing  was  not  ac- 
quired by  seeing  them  write,  but  by  familiar- 
ity with  diplomas  under  their  signatures,  in- 
clnding  one  granted  to  himself.  Supreme  Ct., 
1841,  Finch  e.  Gridley,  25  Wend.,  469. 
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1278.  BxpertB.  On  a  trial  for  forgery  or 
connteri^Hfng,  the  prisoner  may  prove  by  the 
cashier  of  a  bank,  or  others  who  are  in  the 
habit  of  examining  signatures  with  a  view  to 
detect  forgeries,  that  the  instrument  alleged 
to  be  forged  is  not  a  simulated  hand.  Oyer 
A  T,,  1828,  People  «.  Hewit,  2  Park.  Or.,  20. 

1279.  Produoing  the  atandards.  Hand- 
writing may  be  proved  by  one  who  has  seen 
other  writings  by  the  same  writer,  without 
producing  such  other  writings.  So  held,  of 
handwriting  in  ancient  surveys.  .  Supreme 
Ct.^  If.  P.,  1809,  Jackson  tj.  Murray,  Anth. 
K  P.,  148 ;  and  see  8.  0.,  7  Johrie.,  5. 

1280.  Ancient  wzltingB.  Where  the  an- 
tiquity of  the  writing  is  such  that  no  witness 
can  swear  that  he  has  seen  the  parties  write, 
a  witness  is  competent  to  prove  their  signa- 
tures who  has  become  familiar  with  their  sig- 
natures by  inspecting  other  ancient  writings 
bearing  them,  and  which  have  been  treated 
and  regularly  preserved  as  authentic  docu- 
ments, pr  East,  282,  n.;  14  Id.,  828.]  Su- 
preme Ct,,  1882,  Jackson  v.  Brooks,*  8  Wend., 
426;  followed,  1847,  Willson  v.  Betts,  4  Den., 
201. 

1281.  The  recollection  of  witnesses  as  to 
the  handwriting  of  an  obscure  individual,  who 
had  few  business  transactions,  <>an  have  little 
force,  after  the  lapse  of  a  third  of  a  century, 
in  opposition  to  Uie  certificate  of  an  acknowl- 
edgment of  the  deed  by  him  in  person.  Ohan^ 
eery,  1848,  Orowder  t?.  Hopkins,  10  Paige,  182. 

1282.  The  testimony  of  experts  is  admissi- 
ble to  show  that  a  ma/rlt,  purporting  to  be  the 
signature  of  a  very  old  man,  could  not  have 
been  made  by  the  unaided  hand  of  such  a 
man;  but  if  the  subscribing  witness  testify 
that  the  old  man^s  hand  was  guided  by  an- 
other, such  testimony  must  lose  its  force. 
Chancery,  1848,  Lansing  o.  Russell,  8  Bao'h. 
Ch.,  826. 

1283.  Comparison  of  hands.  The  opinion 
of  a  witness,  founded  solely  upon  the  juxta- 
position and  examination  of  two  writings,  as 
to  whether  or  no  they  were  written  by  the 
same  person,  is  inadmissible.  Supreme  Ct, 
1828,  Jacksgn  e.  Phillip^  9  Cow,^  94;  1848, 
Wilson  «.  Kirkland,  5  ExO,  182;  1845,  Peo- 
ple V.  Spooner,  1  Den.,  848 ;  1852,  Boyle  o. 
Oolman,  18  Barb.,  42;   and  see  Titford  «. 


•  Aiflrmed,  OL  pf  Jhvra,  1885,  but  no  opinion 
reported,  10  Wmd.,  111. 


Knotty  2  Johne.  Cat.,  211 ;  Jackson  v.  Van 
Dusen,  5  Johne.,  144;  Raskins  9.  Sturveaant. 
Anth,N'.P.,lZ^. 

1284.  It  seems,  that  the  opinion  of  an  expert 
would  be  inadmissible.  People  v,  Spooner,  1 
Den.,  848. 

1285.  Where  many  witnesses,  equally  wel) 
acquainted,  disagree  as  to  the  genuineness  of 
the  signature,  comparison  of  hands  is  admia- 
sible.  Oyer  S  71,  1828,  People  «.  Hewit,  2 
Paris.  Or.,  20. 

1286.  A  Justice^s  judgment^  rendered  upon 
his  own  comparison  of  the  signature,  and  in 
opposition  to  the  testimony  of  witnesses,  is 
against  evidence,  though  it  is  quesdonable 
whether  his  judgment  ought  to  be  reversed 
upon  that  ground.  Supreme  Ot.,  1816,  Olm- 
sted «.  Stewart,  18  Johns.,  288. 

1287.  After  the  handwriting  of  a  writer  in 
one  instrument  is  in  evidence,  his  handwrit- 
ing in  any  other  instrument  sought  to  be  in- 
troduced may  be  proved  by  calling  any  wlt>- 
ness  to  compare  the  handwriting  steady 
proved  with  that  to  be  proved,  and  to  state 
his  inference  to  the  jury.  Supreme  Ct,  K,  P., 
1809,  Rogers  v.  Shaler,  Anth.  K  P.,  149. 

1288.  It  is  not  competent  to  test  hand- 
writing, by  allowing  the  jury  to  compare  with 
the  writing  in  question  other  writings  not 
properly  in  evidence  for  other  purposes.  Ct. 
of  Appeals,  1856,  Van  Wyck  v.  Mcintosh,  14 
IT.  r.  (4  Eem.),  489. 

•1289.  On  the  cross-examination  of  a  witness, 
who  has  testified  as  to  a  signature  the  gennine- 
ness  of  which  is  at  issue,  it  is  not  competent, 
with  a  view  to  test  his  knowledge,  or  impeach 
him,  to 'show  him  signatures  of  the  party  to 
papers  not  connected  with  the  action,  and  ex- 
amine him  as  to  their  genuineness ;  and  where 
such  examination  is  permitted,  the  party  should 
not  be  allowed  to  prove  the  witness  mistaken 
as  to  the  signatures  not  in  issue  in  the  action. 
[11  Adol.  &  Ell.,  822;  5  Id.,  614;  8  Mees  Ai 

w.,  128.]  n. 

B.  Subscribing  Witnesses. 
1290.  Who  ia  a  eubeozlbing  witneae^ 
One  who  did  not  subscribe  a  sealed  instra- 
ment,  as  a  witness,  at  the  timd  of  the  execu- 
tion, is  not  a  subscribing  witness,  and  cannot 
prove  it  as  such,  though  he  was  present  at  its 
execution,  and  executed  it  as 'attorney  for  one 
of  the  parties,  and  had  its  custody,  and,  though 
the  defendant  had  admitted  its  execution  to 
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bim,  and  thoDgh  he  had  sabscribed  it  as  a  wit 
n€08  pendiDg  the  suit.  Swpreme  C^.,  1829, 
Henry  «.  Bishop,  2  Wend.y  575.  To  similar 
effect  is  HolleDback  v,  Fleming,  9  Hill,  808 ; 
disapproving  Jackson  v.  Phillips,  9  Chw.^  94. 

1291.  Bis  testimony.  Where  the  sob 
scribing  witness,  when  called,  only  recollected 
that  he  was  present  when  snch  an  instrument 
was  taken,  and  also  testified  that  he  was  satis- 
fied that  he  did  not  witness  it  unless  it  was 
executed  in  his  presence  by  all  the  obligors,  or 
unless  they  acknowledged  its  execution  to  him, 
—Heldy  that  this  was  sufficient  to  go  to  the 
jury.  [1  Binn.,  436.]  ^preme  Ot,  1885,  Hall 
«.  Luther,  18  Wend,^  491 ;  and  see  Van  Dyne 
«.  Thayre,  19  Wend,,  162. 

1292.  That  the  sabsoxfblng  wltnsss  most 
be  called.    A  deed  cannot  be  proved  by  the 

•  grantee,  without  accounting  for  the  absence 
of  tlie  subscribing  witnesses.  So  held,  where 
the  grantee  had  a  strong  interest.  Supretne 
Ct.y  1812,  Willoughby  t>.  Oarleton,  9  Johm.,  186. 

1293.  A  deed  produced  at  the  trial,  pursu- 
ant to  notice,  by  a  party  to  the  suit,  who  is 
also  a  party  to  the  deed,  is  to  be  taken,  prima 
facie,  as  duly  executed,  and  may  be  read  in 
evidence  without  proof  of  its  execution.  [2 
Camp.,  94.]  Supreme  Ct.,  1815,  Betts  «. 
Badger,  12  Johm,,  228. 

1294.  Although  where  a  party  producing 
an  instrument,  pursuant  to  notice,  is  a  party 
to,  or  claims  a  beneficial  estate  under  it,  the 
opposite  party,  whether  he  be  a  party  or  a 
strjinger  to  the  instrument,  may  read  it  with- 
ont  proof  of  its  execution;  yet  where  the 
party  producing  it  is  not  a  pa^ty  to  it,  and  does 
not  claim  under  it^  the  opposite  party  must 
call  the  subscribing  witness :  nor  will  the  fact 
that  the  names  of  the  witnesses  are  torn  off, 
excuse  him  from  proving  the  handwriting  of 
the  party  who  executed  it,  there  being  no 
evidence  that  the  party  producing  it  had 
mutilated  it»  Supreme  Gt.,  1819,  Jackson  e. 
Kingsley,  17  JbArw.,  158. 

1295.  It  deems,  that  a  note  with  a  subscribing 
witness,  although  referred  to  in  a  defeasance 
produced  by  the  other  party,  must  be  proven 
by  the  witness.  Jackson  «.  Sackett,  7  Werul,, 
94. 

129e.  Testimony  of  party  cannot  be 
nibstltnted.'  The  rule  that  the  execution  of 
an  instrument  must  be  proved  by  the  sub- 
scribing witness,  if  there  be  one  living  com- 
petent to  testify,  and  within  the  Jurisdiction 


of  the  court,  is  inflexible.  The  adverse  party 
has  an  undeniable  right  to  require  him  who 
offers  the  instrument  in  evidence,  to  call  the 
person  who  was  chosen  to  attest  the  fact  of 
execution,  that  he  may,  by  cross-examinataon, 
elicit  all  the  attending  circumstances.  The 
oath  of  the  party  who  executed  the  instrument 
cannot  be  substituted.  K  F.  Com.  PI,  1851, 
Story  •«.  Lovett,  1  R  D,  Smith,  158. 

1297.  Where  an  instrument,  whether  sealed 
or  unsealed,  is  attested  by  a  subscribing  wit- 
ness, the  execution  of  it  must  be  proved  in  an 
action  upon  it,  by  such  witness,  or  facts  must 
be  shown  excusing  the  absence  of  snch  wit- 
ness. It  is  not  competent  to  prove  the  execu- 
tion, in  the  first  instance,  by  an  original part^ 
to  the  instrument,  who  has  assigned  it  to  the 
plaintiff.  Supreme  Ct.,  1855,  King  v.  Smith, 
21  Barb,,  158. 

1298.  The  plaintiff  claimed  as  assignee  of 
tiie  cause  of  action  under  an  instrument  sealed 
and  attested  by  a  subscribing  witneiss.  Held, 
that  it  was  not  competent  to  prove  the  execu- 
tion of  the  assignment  by  the  testimony  of  the 
assignor.  The  instrument  was  essential  to  the 
action,  and  it  was  sealed.  The  testimony  of 
the  subscribing  witnei>s,  or  proof  of  his  ab* 
sence,  and  of  his  handwriting,  should  have 
been  given.  Supreme  Ct,  1868,  Jones  s.  Un- 
derwood, 28  Barb.,  481 . 

1299.  Tlie  change  in  the  law  which  allows 
parties  to  be  witnesses,  does  not  alter  or  dis- 
pense with  the  rule.     lb. 

1300.  Admission  by  party  sufficient  The 
execution  by  defendant,  of  an  instrument  not 
under  seal,  though  attested  by  a  subscribing 
witness,  may  be  proved  by  showing  the  ad- 
missions of  the  defendant.  Supreme  Ct.,  1807, 
Hall  V.  Phelps,*  2  Johm.,  451 ;  1816,  Mauri  v. 
Heffernan,  18  Johns.,  58,  K  F.  Com.  Fl.^ 
1856,  Giberton  o.  Ginochio,  1  ffilt.,  218. 

1301.  Bat  great  strictness  and  certainty  in 
the  proof  of  tiie  admission  is  required.  5»- 
preme  Ct,  1819,  Shaver  e.  Ehle,  16  Johns.,  201. 

1302.  —  not  sufficient.  If  a  deed  has  not 
been  formally  acknowledged  before  an  ofiScer, 
and  not  agreed  to  be  admitted  as  evidence, 
and  its  execution  has  been  denied  by  pleading 
non  est  factum,  the  subscribing  witness  must 
be  produced,  or  his  absence  accounted  for.   It 


*  In  Fox  V.  Beil,  8  Johns.,  477,  and  Heniy  •. 
Bishop,  8  W$nd.,  576,  this  oiM  WM  limited  to  un- 
sealed iostraments. 
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IB  not  enoQgh  to  prove  the  grantor's  admis- 
sions tliat  he  executed  it  History  of  the 
origin  of  this  mle.  Supreme  Gt,^  1808,  Fox  v, 
Reil,  8  Johns.^  477. 

1303.  Accounting  for  the  ab«enoe  of  the 
witnees.  Due  dUigeoce,  such  as  would  govern 
a  prudent  man  in  a  sincere  search  for  the  wit- 
ness, is  necessary  to  account  for  his  absence 
and  let  in  proof  of  his  handwriting.  Infor- 
mation from  sources  not  disclosed  is  not  enough. 
Suprerne  Ct.^  1888,  Van  Dyne  «.  Thayre,  19 
Wmd.,  162. 

1304.  The  witnesses  to  a  written  coz\tract 
were  the  sons  of  the  defendant,  and  the  plain- 
tiff neglected  to  subpcdna  them  until  the  day 
before  the  circuit,  when  he  inquired  for  them 
of  the  defendant,  who  falsely  told  him  they 
had  gone  on  a  Journey ; — Held^  not  sufficient 
proof  of  due  diligence  to  let  in  secondary  evi. 
deuce  of  proof  of  their  handwriting.  [Dis- 
tinguishing 2  East,  188;  1  Taunt,  864.]  Sui- 
prems  Ot.,  1811,  Mills  «.  Twist,  BJohn8,y  121. 

1305.  The  fact  of  the  removal  and  non- 
reeidenoe  of  the  witness  may  be  shown  by 
proof  of  his  own  declarations.  Supreme  Ct,^ 
1849,  People  «.  Rowland,  6  Bcvrl,^  449. 

1306.  A  party  in  interest,  or  a  party  to  the 
record,  is  competent  to  prove  the  deatn  of  a 
witness  to  an  instrument,  for  the  purpose  of 
letting  in  secondary  evidence.  [1  Bl.  R.,  582 ; 
2  Dall.,  116;  16  Johns.,  198;  20  Id.,  144.] 
Supreme  Ct.^  1825,  Jackson  «.  Davis^  6  (7<ho., 
128. 

1307.  What  ia  sufficientevidence  that  a  sub- 
scribing witness  resides  beyond  the  jurisdic- 
tion of  a  justice  before  whom  the  trial  is  had. 
Oook  «.  Husted,  12  Johne.^  188. 

1308.  AXL  tbe  wttneesee  must  be  acoonnt- 
ed  for.  Where  there  are  several  witnesses  to 
a  deed,  some  account  must  be  given  of  M  of 
them  before  evidence  of  the  handwriting,  of 
either  of  them  can  be  given.  [7  T.  R.,  261.] 
Supreme  Ct^  1826,  Jackson  e.  Gager,  5  (7oi0., 
888. 

1309.  Proof  of  the  handwriting  of  one  of 
two  subscribing  witnesses  who  is  dead  is  not 
sufficient,  unless  the  absence  of  the  other  sub- 
scribing witness  be  accounted  for.  Supreme 
Ct,,  1880,  Jackson  «.  Christman,  4  Wend,y  277. 

1310.  Where  there  were  two  subscribing 
witnesses,  proof  that  one  was  dead,  and  the 
other  living  within  the  State,  but  too  aged 
and  infirm  to  attend  the  trial,  and  proof  of 
the  handwriting  of  the  latter, — ffeld^  not  snf- 


ficient.    Supreme  CL^  1820,  Jackson  e.  Root, 
18  Johne,^  60. 

1311.  Deed.  A  deed  forty-four  years  old, 
attested  by  two  witnesses,  was  admitted  on 
proof  of  the  handwriting  of  one  of  the  wit- 
nesses, and  that  he  was  dead;  without  any 
proof  of  the  handwriting  of  the  other  witness^ 
or  that  he  was  dead  or  absent,  or  could  not 
be  found,  or  that  any  inquiry  had  been  made 
after  him,  there  being  strong  circumstances  in 
the  case  to  induce  a  presumption  that  he  could 
not  be  found,  or  was  dead,  or  beyond  sea. 
Supreme  Ct.^  1814,  Jackson  «.  Burton,*  11 
Johne.^  64;  and  see  Jackson  «.  Ohamberlain, 
8  Wend,y  620.  ^ 

1312.  'WiXL  Where  the  witnesses  to  a  will 
were  all  dead,  and  one  of  them  had  signed  hia 
initials  as  his  mark,  and  the  testator  had 
signed  his  mark, — Held^  that  proof  of  the 
handwriting  of  two  of  the  witnesses,  with 
evidence  tending  to  show  the  genuineness  of 
the  initials  of  the  other,  was  sufficient  to  per- 
mit the  reading  of  the  will  in  evidence.  Sur- 
preme  Ot^  1809,  Jackson  e^  Van  Dusen,  6 
Johne,^  144. 

1313.  Although  one  of  the  subscribing  wit- 
nesses to  a  will,  jf  he  can  prove  all  the  solem- 
nities required  by  the  statute,  is  sufficient  for 
the  plaintiff;  yet  if  the  witness  oaUed  can  onlj 
prove  his  own  signature,  the  other  witneasea, 
if  living,  must  be  produced,  or,  if  they  are 
dead,  their  handwriting  and  that  of  the  testa- 
tor must  be  proved ;  and  it  is  then  a  question 
of  fact|  whether,  under  all  the  drcumstanoee, 
all  the  requisites  of  the  statute  are  to  be 
deemed  complied  with.  [Phill.  £v.,  884;  Ad. 
on  £y.,  267.]  Supreme  Gt,,  1822,  Jackson  «. 
Le  Grange,  19  Johns.,  886;  1828,  Jackson  «. 
Vickory,  1  Wend,^  406. 

1314;  Proof  that  one  of  the  others  ia  dead, 
and  that  his  signature  is  genuine,  is  not  enough 
if  the  third  is  alive  and  within  jnrisdictioQ* 
Jackson  «.  Le  Grange,  19  Johne.^  886. 

1315.  In  the  case  of  toiZ&,  accounting  for 
the  absence  of  the  three  witnesses,  and  proving 
the  signature  of  one,  is  not  sufficient;  the  te»- 
timony  of  one  or  more  of  the  witnesses,  or.  If 
they  are  dead  or  absent,  proof  of  the  hand- 
writing of  all,  and  of  the  testator,  is  necessary. 
Supreme  Ot,,  1826,  Jackson  o.  Luqnere,  6  Govd^ 
221 ;  and  see  Northrop  «.  Wright,  7  Eill^  476. 


*  Bat  see  this  case  oommentad  on  in  Jaokson  •« 
Wsldron,  la  Wend.,  178, 199. 
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1316.  Frovlni;  witneBB*  slc^nature.  Where 
the  failure  to  produce  the  subscribing  witness 
h«8  been  accoanted  for,  the  proper  mode  of 
proving  the  instFument  is  by  proving  the  gen- 
uineness of  the  Vfitne9$*  signature.  It  is  not 
necessary  to  prove  the  handwriting  of  the 
party  executing  it.  Supreme  Ct,^  1800,  Mott 
V.  Doughty,  1  Johne.  Oae,^  280 ;  1802,  Ingersoll 
«.  Gregg,  8  /<2.,  2  ed.,  558;  1809,  Sluby  o. 
Champlin,  4  Johns,^  461 ;  1880,  Lush  e.  Druse, 

4  Wend.,  818;  1849,  People  o.  Rowland,  5 
Barb.,  449;  1851,  Teall  v.  Van  Wyck,  10  Id., 
876. 

1317.  Proof  of  the  signature  of  a  deceased 
subscribing  witness  is  presumptive  evidence  of 
the  truths  of  every  thing  appearing  upon  the 
face  of  the  instrument  relating  to  its  execu- 
tion ;  as  it  is  presumed  the  witness  would  not 
have  subscribed  his  name  in  attestation  of  that 
which  did  not  take  place.  But  this  presump- 
tion may  be  rebutted.  The  witness  may  be 
impeached  in  the  usual  mode,  as  if  he  were 
living,  and  had  testified  at  the  trial  to  what 
fais  signature  imports.    [4  Barn.  &  Aid.,  55 ; 

5  Bing.,.490.]  Supreme  Ct.,  1842,  Losee  t>. 
Losee,  2  Bill,  609. 

131&  If  the  subscribing  witness  be  dead, 
although  proof  of  his  handwriting  is  sufficient 
in  the  first  instance,  this  is  overthrown  by  proof 
that  the  signature  of  the  party  is  not  genuine. 
It  will  not  be  presumed  that  the  party  author- 
ized such  signature  by  another  hand.  Supreme 
Ct.,  1888,  People  v.  McHenry,  19  Wend.,  482. 
Compare  Boyle  v.  Roche,  2  E.  D.  Smith,  885. 

1319.  Where  the  subscribing  witnesses  are 
dead,  proof  of  the  handwriting  is  sufficient 
evidence  of  the  execution  of  the  deed  to  au- 
thorize its  being  read  to  the  jury,  without 
proof  of  the  handwriting  of  the  grantor ;  but 
if  there  are  very  suspicious  circumstances 
attending  the  instrument,  proof  of  the  iden- 
tity of  the  grantor  is  also  necessary.  Ct.  qf 
Errors,  1840,  Brown  e.  Kimball,*  25  Wevid., 
259;  reversing  S.  0.,  tub  nam.  Kimball  «. 
Dayis,  19  U.,  487. 

1320.  There  is  no  fixed  rule  that  where 
several  subscribing  witnesses  are  all  absent, 
the  hands  of  all  must  be  proved*  Supreme 
Ct,  1814,  Jackson  9.  Burton,  11  Johm.,  64. 

1321.  Where  there  are  two  witnesses  to  a 
deed,  and  both  are  dead,  proof  of  the  hand- 


*  Bat  see  Northrop  v.  Wright,  7  MUl,  476,  408, 
where  the  aathority  of  this  cue  is  questioned. 


writing  of  either  entitles  it  to  be  read  in  evi- 
dence. Supreme  Ct.,  1848,  Van  Rensselaer 
«.  Jones,  2  Barb,,  648 ;  and  see  Jackson  «. 
Oody,  9  Ctne.,  140. 

1322.  Proof  of  the  handwriting  of  one  wit- 
ness and  of  the  grantor,  and  of  the  absence  of 
such  witness  from  the  State,  with  presumptive 
evidence  of  the  death  or  absence  of  the  other 
witness,  is  sufficient  proof  of  the  execution  of 
the  deed.  Supreme  Ct.,  1882,  Jackson  v. 
Chamberlain,  8  Wend,,  620. 

1323.  Conveyanoea.  Certificate  of  proof 
by  proving  handwriting  of  deceased  subscribing 
witnesses,  does  not  authorize  conveyance,  to  be 
read  in  evidence.     1  Bev.  SUU.,  761,  §  88. 

1324.  Handwriting  of  party.  If  the  sub- 
scribing witness  cannot  be  had,  his  handwrit- 
ing is  the  next  best  evidence;  and  when  it 
appears  that  it  cannot  be  proven,  and  not  be- 
fore, proof  may  be  given  of  the  handwriting 
of  the  grantor.  [18  Wend.,  178;  11  Id.,  96; 
6  Pet,  819.]  But  the  error  in  proving  first 
the  handwriting  of  the  grantor,  may  be  cured 
by  subsequently  proving  that  nothing  could 
be  learned  of  the  witnesses.  Supreme  Ct., 
1847,  Willson  «.  Betts,  4  Den^  201. 

1325.  Though  the  absence  of  the  subscrib- 
ing witness  be  accounted  for,  the  court  must 
liave  proof  of  a  diligent  and  bima-Jide  search 
for  proof  of  the  handwriting  of  the  witness, 
before  it  can  admit  evidence  of  the  party^s 
signature.  Ct.  of  Errors,  1884,  Jackson  o. 
Waldron,  18  Wend.,  178 ;  and  see  Northrop 
t>.  Wright,  7  Bill,  476. 

1326.  If  the  handwriting  of  the  absent  or 
dead  subscribing  witness  cannot  be  proven, 
after  propef  diligence, — e,  g.,  where  the  brother 
of  the  witness  is  called,  but  cannot  prove  it, — 
the  handwriting  of  the  parties  to  it  may  be 
proved.  Supreme  Ct.,  1888,  MoPherson  v. 
Rathbone,  11  Wend.,  96. 

1327.  W^itneaa  aiaqnaHflfld  by  aot  of 
plaintiff  The  rule  that,  upon  showing  his 
inabinty  to  produce  the  subscribing  witness, 
the  party  may  prove  the  execution  of  the  in- 
strument by  other  evidence,  does  not  apply 
where  the  party,  by  his  own  act,  has  rendered 
the  witness  incompetent.  Supreme  Ct,,  1856, 
Edwards  c.  Perry,  21  Barb.,  600. 

1328.  Thus,  where  the  subscribing  witness 
had  disqualified  himself,  by  purchasing  the 
note,  and  then  becoming  plaintiff  in  the  action, 
— Beld,  that  he  could  not  prove  his  own  hand- 
writing as  subscribing  witness.    /&. 
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1329.  Alteratton.  The  fact  that  an  altera- 
tion in  a  deed  was  made  snbseqnent  to  the  at- 
testation, and  by  consent  of  the  parties,  may 
be  proved  by  any  witness,  as  well  as  by  snb- 
Bcribing  witness.  Supreme  Ot^  1821,  Penny 
f>.  Oorwithe,  18  Johne.,  499. 

1330.  Where  there  ia  no  eabeorltaiiig  wtt- 
nees.  A  written  instrument,  to  which  there 
is  no  subscribing  witness,  when  it  comes  from 
the  possession  of  the  person  entitled  to  its  cos- 
ti>dy,  may  be  read  in  evidence,  npon  proof  of  its 
being  genuine,  without  proof  of  its  actual  exe- 
cution at  the  time  of  its  date;  this,  when  no 
circumstances  of  suspicion  are  shown,  will  be 
presumed,  K  Y.  Superior  Ct^  1868,  St  John 
«.  American  Mutual  Life  Ins.  Co.,  2  Duer^  419 ; 
8.  0.,  12  N.  T.  Leg.  Obi,,  266. 

C.  Acknowledgment. 

1331.  Ancient  proof  Prior  to  the  act  of 
1710, — which  allowed  deeds  duly  *' acknowl- 
edged "  to  be  received  in  evidence, — there  was 
a  usage,  or  common  law  of  the  colony,  sanc- 
tioning the  recording  of  deeds  npon  proof  by 
a  subscribing  witness,  as  well  as  upon  acknowl- 
edgment by  the  grantors.  That  act  did  not 
do  away  with  the  custom,  aid  a  transcript  of 
such  a  deed,  as  well  as  the  record  of  it,  is 
competent  evidence.  Ot,  of  Brron,  1 888,  Y an 
Oortlandt  o.  Tozer,  20  Wend.,  428 ;  affirming 
8.  C,  17  Id.,  888. 

1332.  It  seeme,  that  the  word  ^^acknowl- 
edged,*' as  used  in  that  act,  includes  proof.  lb.; 
Hunt  V.  Johnson,  19  JV.  T.  (6  Smith),  279. 

1333.  Onondaga  coonty.  A  deed,  made 
in  1798,  for  lands  lying  in  Onondaga  county, 
duly  acknowledged  in  May,  1794,  but  not  re- 
curded,  was  not  allowed  to  be  read  in  evi- 
dence, without  proof  of  its  execution.  Su- 
preme Ct.,  1806,  Jackson  9.8hepard,  2  Johns., 
77. 

1334.  BflUitary  lands.  Upon  a  just  con- 
struction of  the  act  of  April,  1820, — providing 
that  no  deed  of  land  lying  in  the  military  tract, 
executed  on  or  before  May  1, 1797,  shall  be  read 
in  evidence,  unless  acknowledged  or  proved 
pursuant  to  the  act  of  1818, — such  a  deed  is 
jiot  prohibited  from  being  given  in  evidence 
on  the  triali  upon  proof,  by  the  subscribing 
witnesses,  of  its  due  execution,  or  other  com- 
petent common-law  proof.  [19  Johns.,  80.] 
Supreme  Ct,  1822,  Jackson  o.  Eaton,  20  Johns., 
478;  S.  P.,  1828,  Jackson  «.  Phillips,  9  Cow., 
94. 


1335.  Converancea  duly  acknowledged  oi 
proved,  and  certified,  may  be  read  in  erideDoi, 
without  further  proof!  1  Ba,  SteL,  769,$  16; 
re-enacting,  in  substance,  1  Sev.  £.  ^1818,  870, 
§6.  See,  also,  ZoiMi/ 1848, 303,  ch.  195,  §l;iyL, 
§  2,  as  amended,  Z;aiM  </1856v^,  cb.  61,  §  2. 

1336.  A  power  of  attorney  to  collect  a 
debt  secured  by  a  mortgage,  and  to  eiecate  a 
release  thereof,  is  not  within  the  act  ooDoern- 
ing  deeds,  and  is  not  entitled  to  be  read  on  the 
acknowledgment  of  the  party  before  a  judge. 
It  must  be  proved  by  the  subscribing  witoes, 
or  other  evidence  of  its  execution.  Svprmi 
Ct.,  1821,  Jackson  v.  Hopkins,  18  Jokni,  487. 

1337.  A  aealed  a— Ignmimt  of  a  mortgage 
of  lands  is  to  be  deemed  a  deed  concenung 
real  estate,  within  the  statute,  in  so  fiir  thai  if 
acknowledged  it  may  be  given  in  eridenoe 
without  further  proof.  Supreme  Ct.,  188S, 
Roberts  ad$.  Jackson,  1  Wend.,  47& 

1338.  Defeotive  acknowledgment  A 
deed  may  be  proved  by  proving  the  hand- 
writing of  the  subscribing  witness,  and  that 
such  witness  is  dead,  although  the  deed  has 
upon  it  a  certificate  of  acknowledgment  by 
the  grantor,  purporting  to  have  been  made 
before  such  witness,  as  a  commissioner  of 
deeds  in  another  county,  but  no  clerVa  oe^ 
tificate  of  the  authority  of  such  commissioner. 
None  of  the  common-law  rules  of  evidence 
and  proof  of  the  execution  of  instromenti, 
have  been  abrogated  by  the  statutes  on  the 
subject  of  acknowledgment.  Ct.  <^  Apptek^ 
1861,  Borst «.  Empie,  5  K  7.  (1  SdL),  88. 

1339.  The  deed  of  a  married  woman  passes 
no  estate  unless  she  made  tlie  proper  acknowl- 
edgment, and  the  officer's  certiiScatd  is  the 
only  evidence  permitted  of  the  fact  Its  ab- 
sence cannot  be  supplied  by  parol.  Suprem 
Ct.,  1852,  Elwood  v.  Klock,  13  Barb.,  60. 

1340.  Where  A.  and  B.  were  subecribing 
witnesses  to  a  deed,  and  both  were  dead  at 
the  time  of  the  trial,  and  the  handwriting  of 
A.  was  proved,  and  also  that  he  had  signed 
the  name  of  B.,  and  there  were  two  certifi- 
cates of  proof  by  oath  of  A.,  indorsed  on  the 
deed,  one  of  which  stated  that  A.  and  B.  both 
signed  as  witnesses,  and  the  other  and  later 
certificate  stated  that  A.  had  signed  the  name 
of  B.  in  his  presence,  and  at  his  request;— 
ffeld,  that  there  was  sufficient  proof  of  the  ex- 
ecution of  the  deed ;  and  that  the  first  certifi- 
cate of  acknowledgment  could  only  go  to  im- 
peach the  credit  of  A.,  which  was  matter  for 
the  jury  to  consider,  oh  the  question,  whether 
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ih«  gnmtor  had  executed  the  deed  or  not ;  the 
reuonable  snppositioQ  being  that  the  ofEicer 
had  made  a  mistake  in  the  form  of  the  first 
certifioate.  Supreme  Gt,^  1816,  Jackson  «. 
Lewis,  18  John$.,  604, 

1341.  t7ndatad  iiwtniment.  The  acknowl- 
edgment of  an  undated  release  is  eyidence  onlj 
of  a  delivery  about  the  time  of  its  acknowl- 
edgment. Ohaneery,  1848,  Bank  of  Utica  v. 
Merserean,  8  JSarb,  Oh.,  628,  686. 

1342.  Certifloata  not  conolnsive.  Neither 
the  certificate  of  acknowledgment,  or  of  proof, 
nor  the  record  is  concliuiTe ;  bnt  may  be  re- 
butted, and  the  force  and  effect  thereof  contested 
by  any  party  affected  thereby.  1  Rev.  Stal.,  759, 
§17. 

1343.  If  the  contestant  shows  that  the  proof 
was  taken  on  the  oath  of  an  interested  or  incom- 
petent witness,  neither  the  conveyance  nor  recoid 
can  be  received  in  evidence  untU  established  by 
other  competent  proof.     76. 

1344.  The  certificate  of  the  proof  or  ac- 
knowledgment of  a  deed,  taken  before  a  judge, 
being  necessarily  ex  pc^rte,  is  not  conclusive ; 
but  the  party  affected  by  the  deed  may  ques- 
tion its  validity,  and  the  force  and  effect  of 
the  formal  proof.  Supreme  Ct.,  1809,  Jackson 
«.  Schoonmaker,  4  Johns.,  161 ;  1816,  Jackson 
V,  Hayner,  12 /J.,  469. 

1345.  County  olark'a  oartlfioate  to  official 
cliaracter  and  signature  of  county  judge  or  com- 
missioner of  deeds  required,  before  instrument 
acknowledged  before  such  officer  can  be  read  in 
evidence.     1  Reo.  Siai.,  769,  S  18. 

1346.  Whan  may  be  dispensed  with.  The 

atatnte  of  1880,  requiring  the  certificate  of 
the  clerk  of  the  county  in  which  a  judge  of 
the  Common  Pleas,  not  a  oounsellor-at-law, 
resided,  in  order  to  entitle  hi  a  certificate  of 
acknowledgment  to  be  read  in  another  county, 
does  not  apply  to  acknowledgments  taken  by 
such  officers  before  the  passage  of  that  act. 
Ot.  of  Appeals,  1869,  Hunt  t>.  Johnson,  19 
jr.  r.  (6  Smith),  279. 

1347.  Where  a  deed  is  acknowledged  be- 
fore a  Jnstice  of  the  Supreme  Oourt^  or  a  Su- 
preme Court  commissioner,  a  connty  olerk^s 
certificate  is  unnecessary.  Supreme  Ot,  1828, 
Jackson  e.  Phillips,  9  Oow.,  94. 

1348.  Conveyances  duly  acknowledged,  &c., 
may  be  read  in  evidence,  although  not  recorded. 
1  JZfv.  Stat,,  760,  §  22. 

1349.  —  lands  out  of  the  State.  Convey- 
ances of  real  estate,  situate  without  this  State, 
made,  acknowledged,  and  proved  in  accordance 
with  the  laws  of  this  State,  may  be  read  in  evi- 
dence, as  if  they  related  to  real  estate  within 
this  State.    This  provision  does  not  prevent  the 


reading  in  evidence  any  conveyance  duly  authen- 
ticated, according  to  the  laws  of  the  State  wherein 
the  land  lies.     1  Mev.  Stat.,  761,  S  27. 

1350.  Soldier's  aoknowledgment.  Cer- 
tificate of  acknowledgment,  &c.,  of  deed  by  offi- 
cer or  soldier  of  the  army  of  Mexico,  must  state 
the  place  at  which  it  was  taken ,  and  the  finct  that 
the  person  making  it  is  an  officer  or  soldier  of 
said  army,  of  which  fact  such  acknowledgment 
shall  be  presumptive  evidence.  Zoira  qf  1847 
162,  ch.  170. 

1351.  Brexy  written  Instrument,  except 
notes,  and  bills,  and  wills,  if  proved  or  aycknowl- 
edged,  &c.,  may  be  read  in  evidence  on  the  trial 
of  any  action,  the  same  as  a  conveyance  of  real 
estate.     Lawt  (f  1888.  894,  ch.  271,  §  9. 

1352.  Coonty  olerkls  oertJfioate.  Not- 
withstanding the  act  of  1888  (Lawi  of  1888, 
oh.  271,  §  9),  in  relation  to  the  proof  and  ao- 
knowledgment of  written  instnimenta,  a  eonh- 
veyanee  qf  real  property,  acknowledged  before 
a  commissioner  not  a  connsellor-at-law,  te., 
cannot  be  read  in  evidence,  or  recorded  ont  of 
the  county  where  the  commissioner  resides, 
without  a  oonoty  clerk's  certificate.  Ot.  of 
Appeals,  1847,  Wood  e.  Weiant,*  1  N.  7.  (1 
GomstX  77;  8.  P.,  Supreme  Ot,,  1867,  Camp- 
beU  e.  Hoyt,  28  Ba/rh.,  666. 

For  rules  governing  the  Mode  of  acknowl- 
edging or  proving  deeds,  see  Aokhowlido- 

MKNT  OF  DvsnS. 

D.  Becitals. 

1353.  Their  general  effeot  A  redtal  of  a 
fact,  in  a  deed,  is  evidence  against  the  grantee, 
and  all  persons  claiming  under  him  through 
the  deed.  [Coke,  862;  4  Pet.,  88;  8  Cow., 
686;  8  Johns.  Cas.,  174.]  Ohaneery,  1842, 
Torrey  e.  Bank  of  Orieans,  9  Paige,  649.  Sti- 
preme  Ot.^  1868,  Deraeyer  «.  Legg,  18  Barb,, 
14.  To  similar  effect  [citing,  also,  Cow.  &  H. 
Notes,  1601,  1286-^8;  4  Den.,  480],  Voorhees 
V,  PreMbyterian  Church  of  Amsterdam,  17 
Barb^  108;  and  see  Champlain  &  8t.  Law- 
rence R.  R.  Co.  «.  Valentine,  19  Ba^h,,  484; 
McBumey  t).  Cutler,  18  Id,,  208. 

1354.  Those  who  claim  under  the  deed  are 
as  much  bound  as  the  original  party  through 
whom  they  claim.  Supreme  Ot.,  1868,  De- 
meyer  v,  Legg,  18  Barb.,  H< 

1355.  The  recital  in  a  deed  is  only  evidence 
of  the  recited  fiiots  agahist  parties  and  privies 
in  blood,  in  estate  and  in  law.  It  is  not  evi- 
dence against  strangers,  nor  against  one  claiin- 

*  The  brief  opinion  of  the  Saprame  Coart,  and 
the  opioioD  of  Jcwbtt,  0.  J.,  on  another  point,  will 
be  found  in  How.  App.  Ou.,  \^%,  167. 
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ing  ander  the  party  executing  the  reciting 
deed,  by  title  prior  thereto,  or  adversely  to 
him,  but  only  against  those  claiming  under 
him,  by  title  subsequent.  [4  Pet,  188 ;  6  Id., 
611 ;  4  Binn.,  281 ;  Oow.  dc  H.  Notes,  1285.] 
Supreme  Ct,  1861,  Hill  v.  Draper,  10  Barb.^ 
454. 

1356.  An.  admission,  in  a  recital  contained 
in  a  deed,  of  one  of  several  lessors  having  a 
community  of  interest,  is  evidence  against  all 
of  them,  as  he  could  not  be  called  as  a  wit- 
ness. [PhiL  Ev.,  71 ;  11  East,  588 ;  Gilb.  Ev., 
51 ;  1  Manle  &  S.,  249.]  Supreme  Ct.,  1820, 
Brandt  v.  Klein,  17  Johne,,  885. 

1357.  Ancient  deed.  Recitals  in  an  ancient 
deed  are  not  evidence  against  a  stranger  to  the 
title  under  which  the  plaintiff  claims,  without 
showing  that  the  land,  or  some  portion  of  it, 
at  the  least,  has  been  held  under  it.  Supreme 
€U^  1842,  Schermerhom  «.  Negus,  2  HiU^ 
885. 

135a  Recital  of  mortgaga  It  eeeme^  that 
though  the  existence  of  an  absolute  deed 
might  be  proven  by  a  recital  of  it,  against  the 
party  making  such  recital,  yet  that  an  out- 
standing mortgage  could  not  be  so  proven, 
Mnce,  if  produced,  it  might  appear  to  be  satis- 
fied.   Jackson  «.  Davis,  18  Johris.^  7. 

1359.  Juzifldictional  facta.  Recitals  of 
facts  necessary  to  confer  special  and  limited 
authority  are  not  evidence  of  such  facts,  unless 
expressly  made  so  by  statute.  Ot  of  Appeals^ 
1861,  Beekman  «.  Bigham,  5  IT.  F.  (1  Seld.), 
868.  SuprevM  Ct^  1845,  Bennett  t).  Burch,  1 
Beji.^  141 ;  8.  P.,  Jackson  v.  Shepard,  7  Cow,^ 
88 ;  and  see  Striker  «.  Kelly,  2  Den,^  828. 

1360.  Order  of  school  miperintendent 
Thus,  an  order  of  the  superintendent  of  com- 
mon schools,  reciting  matters  material  to  give 
him  Jurisdiction  to  make  it,  does  not  prove 
them.    Supreme  Cft.y  1845,  Bennett  9.  Burch, 

1  Den,,  141. 

1361.  Discliarge  in  insolvency.    Under 

2  Rev.  Stat.,  88,  §  19,— providing  that  the 
original  discharge  (of  an  insolvent),  the  record 
thereof,  and  a  transcript  of  such  record,  duly 
authenticated,  shall^e  conclusive  evidence  of 
the  proceedings  and  facts  therein  contained, — 
the  recitals  in  a  discharge  are  only  preaump- 
tive  evidence  of  Jurisdictional  facts.  They 
are  subject  to  be  disproved.  The  rule  is,  that 
where  the  officer  is  shown  to  have  acquired 
Jurisdiction,  the  discharge  reciting  the  per- 
formance of  the  subsequent  statutory  require- 


ments is  incontrovertible  evidence  that  thej 
have  been  performed,  as  stated;  bat  it  is  not 
in  the  power  of  the  officer  to  create  such  evi- 
dence unless  he  has  first  acquired  a  right  to 
proceed,  by  the  performance  by  the  party  of 
the  preliminary  st^s  required  by  Uw  to  be 
taken.  Ct.  c/Appeah,  1855.  Stanton  o.  Kliia, 
12  i^.  r.  (2  Kern,),  575. 

1362.  Tax  deeds.  The  recitals  in  tlie  con- 
veyance on  a  sale  for  unpaid  taxes  or  assess- 
ments, are  not  evidence  against  the  owner  of 
the  property,  unless  the  statute  so  declares. 
The  facts  recited  must  be  established  by  proo^ 
aliunde.  Supreme  Ot,  1848,  Sharp  t.  Speir, 
4  Hill,  76;  1848,  Yarick  v.  Tallman,  2  Barb., 
118;  1851,  Hm«.  Draper,  10  .fi(ir5.,  454;  1855, 
Hoyt  9.  Dillon,  19  Barh.,  644.  See  Bulee  rsla- 
tive  to  Particular  Facts  and  Istues, — Toaee, 
i^fra. 

1363.  Recitals  in  a  deed  given  upon  a  sale 
for  a  direct  tax  of  the  United  States,  under 
the  act  of  1818,  are  not  evidence  of  the  due 
performance  of  the  prerequisite  steps.  The 
power  to  sell  must  be  proven,  aliunde,  in  order 
to  sustain  the  deed.  [4  Wheat.,  77.]  Supreme 
Ct,  1827,  Jackson  v.  Shepard,  7  Cow,,  88. 

1364.  Recitals  in  a  deed  from  the  surveyor- 
general,  of  the  publication  of  the  notice  ne- 
cessary to  confer  upon  him  power  to  sell  the 
fifty  acres  in  a  patent  of  bounty  land,  chaiged 
with  his  compensation  for  the  survey,  are  not 
even  prima-fame  evidence  of  the  publioatioo. 
Supreme  Ct,  1851,  Hill  «.  Dra|)er,  10  Barb^ 
454. 

1365.  Crorporate  deed.  That  recitals  in  a 
deed  executed  by  corporate  officers,  under  the 
corporate  seal,  showing  their  authority  to  exe- 
cute it  on  behalf  of  the  corporation,  are  not 
conclusive  evidence  of  such  authority.  Ct  ef 
Appedlt,  1851,  Hoyt  v.  Thompson,  5  J^.  F.  (1 
Seld.),  820;  reversing  S.  C,  8  Sand/,,  416. 

1366.  In  a  release  granted  by  the  secretary 
of  the  treasury  of  the  United  States  to  a 
debtor,  the  recital  that  the  debtor  made  the 
necessary  application  under  oath  is  not  proof 
of  it|  but  the  fact  must  be  proven,  aliunde,  in 
order  to  support  the  release.  Supreme  Ot^ 
1846,  Bouchaud  v.  Dias,  8  Ben.,  288. 

1367.  !nie  recital  of  a  leasee  in  a  release,  is 
sufficient  evidence  of  the  lease,  as  against  par- 
ties claiming  title  under  the  grantee  in  the  re- 
lease. [6'Pet.,  59 ;  Oow.  ds  H.  Notes,  1285-7.] 
Supreme  Ct,  1854,  HoBomey  e.  Outtor,  18 
Barb.,  208. 
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1368b  A  bond  reciting  a  deed  by  tbe  obli- 
gee to  the  obligor  is  evidence  of  tbe  deed,  as 
against  tbe  obligee  and  those  claiming  under 
him,  if  prodnoed  by  him  or  them.  Supreme 
€t,y  1838,  Jackson  «.  Harrington,  9  Caw.^  86. 

1369.  A  bond  exeoated  by  A.  to  B.,  reciting 
that  B.  had  conveyed  to  A.,  bnt  not  being 
shown  to  have  beemin  B.^s  possession,  is  not 
evidence,  in  favor  of  A.,  of  such  conveyance. 
Supreme  Gt.^  1882,  Jackson  «.  Brooks,*  8 
Wend.^  426. 

1370.  A  reottal  in  a  will,  that  the  testator 
bad  executed  a  deed  to  the  defendant,  is  evi- 
dence, against  the  testator^s  heirs,  of  a  perfect 
execution  of  such  deed,  and  of  the  title  in  the 
grantee.  Supreme  Ct^  1848,  Smith  «.  Wait,  4 
Jftirft.,  28. 

1371.  I>eed  of  a88ic;nee.  It  eeemi^  that 
recitals  in  the  deed  of  an  assignee  in  bank- 
raptcy  are  evidence  of  the  ofder  of  the  court 
elliowing  the  sale.  Cleveland  «.  Boerum,  27 
Bard.,  252. 

1372.  Suirogate^s  order.  Though  it  may 
be  that  recitals  in  a  surrogate's  order  of  sale 
of  real  property,  showing  the  time  and  man- 
ner of  due  publication  and  service  of  proceed- 
ings, would  be  deemed  evidence  of  the  facts 
so  stated,  a  recital  of  the  readhig  and  filing  of 
satisfactory  proo^  by  affidavit,  of  the  due  pub- 
lication and  service,  is  no  evidence  that  the 
publication  and  service  were  made  as  pre* 
BCribed  in  the  statute;  and  if  the  affidavits 
show  insufficient  service,  the  order  is  without 
Jurisdiction.  Ot.  of  Appeals,  1867,  Sibley  «. 
Waffle,  16  ^.  F.  (2  Smith),  180. 

1373.  Sherilf' 8  deed.  Recitals  in  a  sheriff's 
deed,  given  on  a  sale  of  lands  upon  execution, 
stating  assignments  of  tbe  certificate  of  sale 
from  the  original  bidder,  to  the  grantee  named 
in  the  deed,  are  not  conclusive.  The  sheriff^ 
bttng  no  party  to  the  assignment,  cannot  con- 
dude  any  one  by  any  statement  he  may  make 
regarding  it.  Supreme  Ct.,  1861,  Stafford  t>. 
Williams,  12  Barb.,  240 ;  and  compare  mpra, 
960^64. 

1374.  The  recitals  in  a  sheriff's  deed,  as  to 
the  manner  in  which  he  executed  his  powers, 
as  for  instance,  the  number  of  executions  upon 
which  the  premises  had  been  sold,  cannot  be 
contradicted  by  showing  that  the  sale  was 
only  upon  one  execution,  or  that  a  portion  of 


*  Affirmed,  8.  C,  15  fr«ki.,  Ill,  but  no  opinion 
reported. 


the  premises  conveyed  were  reserved  by  the 
sheriff  at  the  sale,  and  the  like.  Ot,  of  Errorey 
1888,  Jackson  «.  Roberts,  11  Wend.,  422. 

1375.  Recital  of  consideration.  The  re- 
cital of  payment  of  the  consideration,  in  a 
deed,  is  presumptive  evidence  of  its  payment, 
not  only  as  between  the  parties,  but  even  as 
against  any  person  seeking  collaterally  to  im- 
peach it  Supreme  Ct,  1826,  Thallhimer  e. 
Brinckerhoff,  6  Cow.,  90;  1827,  Jackson  «. 
McOhesney,  7  Id.,  860. 

1376.  The  recital  of  payment  of  the  con- 
sideration in  a  conveyance  of  land,  cannot  be 
contradicted  by  the  grantor,  or  his  heirs,  for 
the  purpose  of  defeating  the  conveyance,  un- 
less witJi  such  proof  he  offers  to  show  fraud 
in  the  transaction.  [4  N.  H.,  429 ;  8  Conn., 
804;  16  Wend.,  478.]  Ct  of  Errors,  1846, 
Grout «.  Townsend,  2  Den.,  886 ;  affirming  S. 
0.,  2  Hill,  664. 

1377.  The  fact  that  the  conveyance  was  by 
a  married  woman  makes  no  difference.    Ih. 

1378.  A  deed,  which  expresses  a  consid- 
eration, is  evidence  that  the  consideration 
passed,  as  against  the  grantor's  creditors,  who 
afterwards  obtained  judgment.  Supreme  Ct., 
1842,  Carpenter  e.  Freeland,  HiU  A  R  Supp., 
87. 

1379.  The  acknowledgment,  in  a  deed,  of 
the  receipt  of  the  purchase-money,  is  prima- 
faeie  evidence  that  the  grantee  is  a  purchaser 
for  a  valuable  consideration,  under  the  record- 
ing act.  Ot.  of  Appeals,  1866,  Wood  v.  Oha- 
pin,  18  K  T.  (8  JETem.),  609. 

1380.  Deed  eaceonted  by  attorney.  An 
acknowledgment  contained  in  a  deed  executed 
by  attorney,  of  the  receipt  of  the  considera- 
tion, is  presumptive  evidence  of  its  receipt  by 
the  attorney,  in  an  action  against  him,  by  the 
principal,  for  the  amount.  Supreme  Ot,,  1 826, 
Thallhimer  v,  Brinckerhoff,  6  Cow^,  90. 

Compare,  as  to  Varying  the  consideration 
clause  by  parol  evidence,  supra,  917-988. 

1381.  Recital  in  execution.  A  judgment 
is  not  proven  by  a  recital  in  an  execution. 
Supreme  Ot,  1842,  Simpson  v.  Watrns,  8  Sill, 
619.  To  the  sarae  effect,  1868,  Handly  v. 
Greene,  16  Barb,,  601. 

1382.  In  warrant  of  arrest  A  recital  in 
the  warrant  of  arrest  for  surety  of  the  peace, 
that  a  complaint  in  writing,  and  upon  oath, 
had  been  made,  is  prima-faeie  evidence  of  the 
fact,  in  a  suit  against  the  magistrate  for  dam- 
ages.    Ot  of  Errors,  1840,  Bradstreet  «.  Fur- 


714 


EVIDENCE. 


PoWBiiaUij  SfidaiiM;— PnUis  BmwiwifBti, 


geeon,  28  Wend,,  688;  affirming  S.  0.,  17  Id., 
181. 

1383.  In  boncl  on  Attaohmont  Id  an  ac- 
tion on  a  bond  given  on  sning  out  an  attach- 
ment, recitals  in  the  bond  of  the  preliminary 
proceedings  on  issning  the  attachment,  are  con- 
clnsive  evidence  against  the  defendant,  the 
obligor,  of  the  facts  recited.  -AT.  F.  Superior 
Ct,  1860,  Franklin  «.  Pendleton,  8  Sand/.,  572 ; 
ifffirmed,  S.  0.,  7  If.  F.  (8  Said,),  508. 

2.  Publie  Doeumente, 

1384.  Letters-patent  An  exemplification 
of  the  record  of  letters-patent  of  the  State,, 
granted  in  1788,  which  does  not  show  that  the 
original  was  sealed,  or  signed,  by  the  governor, 
is  not  therefore  inadmissible.  Supreme  Ct., 
1888,  Williams  v.  Sheldon,  10  Wend.,  654. 

1385.  If  there  is  nothing  npon  the  face  of 
a  patent  for  lands,  rendering  it  absolutely  void, 
it  is,  of  itself,  prima-faeie  evidence  that  it  was 
cegularly  issued,  and  that  all  things  prelimi- 
nary had  been  complied  with.  [6  Pet,  842, 
727.]  So  held,  in  the  case  of  an  ancient  colo- 
nial patent  presenting  several  alleged  irregu- 
larities. Supreme  Ct.,  Sp,  T,,  1850,  People  €. 
Dvingston,  8  Barb.,  258. 

1386.  Letters- patent,  granted  by  the  State, 
cannot  be  impeached  in  a  collateral  action, 
but  are  conclusive  evidence  of  the  right  of 
him  who  claims  under  them,  until  they  are  set 
aside  or  vacated.  Supreme  Ct,  1826,  Jackson 
V.  Marsh,  6  Cow.,  281 ;  1848,  People  v.  Mau- 
ran,  6  Den.,  889.    Compare  eupra,  885. 

1387.  Letters-patent,  granted  by  the  State, 
under  the  great  seal,  &c.,  are  themselves  pre- 
sumptive evidence  that  they  were  regularly 
issued — that  all  things  preliminary  had  been 
performed  and  complied  with ;  the  legal  pre- 
sumption, in  such  case,  being  that  public  offi- 
cers  have  done  their  duty.    lb. 

1388.  An  exemplification  of  a  patent  and 
a  certified  copy  of  the  specification,  are  ad- 
missible in  evidence,  upon  the  question  whether 
the  patent  is  an  infringement;  but  an  exem- 
plification of  the  model  or  drawing  is  unneces- 
sary. Supreme  Ct.,  1882,  Peck  v.  Farrington, 
9  Wend.,  44. 

As  to  varying  letters-patent  by  Parol  evi- 
dence, see  eupra,  880-884. 

1389.  RegJMzy  of  veeaeL  The  builder's 
certificate  of  ownership  of  a  vessel,  in  himself 
and  several  others,  at  the  time  of  her  launch, 
and  her  register  obtained  thereon,  are  no  evi- 


dence of  such  ownership  against  them.  If.  Y. 
Superior  Ct.,  K  P.,  1845,  Dellinger  e.  Grab- 
tree,  Anth.  If.  P.,  865. 

1390.  CongriwMrional  doomnenta.  A  print- 
ed copy  of  public  documents,  transmitted  to 
Oongress  by  the  President  of  the  United  States, 
and  shown  to  have  been  printed  by  the  printer 
to  Congress,  are  admissible  in  evidence,  whe^ 
introduced  collaterally,  and  not  as  matter  of 
fact  in  issue.  Supreme  Ot.,  1810,  Raddiff  «. 
United  Ins.  Co.,  7  Johm.,  88. 

1391.  Tide  tables  calculated  bj  scientific 
authors, — e.  g.,  Blunt^s  Ooast  Pilot,  and  Bow- 
ditch's  Navigator, — may  be  read  in  evidenoe 
to  prove  the  situation  of  the  tide  at  a  particn- 
lar  time.  Mayor*8  Ct.,  1816,  Green  e.  Corn- 
well,  1  City  S.  Bee,  11. 

1392.  PoJUic  aeaL  It  nam^  that  the  pub- 
lic seal  of  a  State  proves  itsell  Tinooln  e. 
Battelle,  6  Wend.,  475. 

1393.  B^lrlaed  Statatea.  Co|qr  of  tiie  Ba- 
vised  Statutes,  certified  by  the  levisevB,  or  any 
two  of  them,  to  have  been  examined  and  com- 
pared by  them  with  the  original  acts,  and  acts 
amending  the  originals,  and  deposited  by  them 
in  the  office  of  the  secretary  of  state,  concliwive 
evidence  of  such  statutes.  2  Reo.  Stat.,  App., 
778,  §  18, 

1394.  Printed  copies  of  the  Revised  Btatntes, 
published  under  the  direction  of  the  reviaen, 
and  in  which  such  certificate  shall  be  inserted, 
may  be  read  in  evidence  in  all  courts  of  justice, 
and  in  all  proceedings  before  any  officer,  board 
or  body.     /&.,  §  14. 

1395.  To  entitle  copy  of  the  Revised  Statutes 
to  be  received  in  evidence,  there  must  be  contain^ 
in  the  same  book  or  pamphlet  a  printed  certifi- 
cate of  the  secretary  of  state,  or  of  two  of  the 
revisers,  that  such  copy  is  a  correct  transcript  of 
the  text  as  published.  Lawt  of  1880,  286.  eh. 
269,  §  1. 

1396.  Seaaion  lawa.  All  laws  passed  by 
the  Legislature  may  be  read  in  evidenoe  from 
the  volumes  printed  under  the  direction  of  the 
secretary  of  state,  pursuant  to  Laws  qf  1848.  ch. 
4,  §  6,  in  the  same  manner  as  laws  heretofore 
published  by  the  State  printer.  Law  <f  1848, 80, 
ch.  98,  S  2. 

1397.  The  addition  of  words  "  three-fifths 
being  present,"  in  publication  of  statute,  made 
presumptive  evidenoe  thtft  the  bill  was  certified 
by  the  presiding  officer  as  having  been  pasaed  In 
the  nresence  of  three-fifths ;  and  absence  of  these 
words,  presumptive  evidenoe  that  the  bill  was  not 
BO  certified.    Lean  of  1847,  276,  ch.  253,  §§1,2. 

139&  Charter*  The  statute-book,  printed 
by  the  printer  of  the  State,  is  sufficient  proof 
of  the  charter  of  a  corporation.  Supreme  CL, 
1828^  Wood  V.  Jefferson  Oonnty  Bank,  9  Onr., 
194. 

1399.  The  court  may,  and  should,  if  i 


EYIDENOE. 


715 


fio«ui«itaz7  XTidanof ;— P«Uio  ZMiPmiti. 


ttry,  look  beyond  the  printed  statnte-book, 
and  examine  tJbe  original  engrossed  bill  on  file 
in  the  office  of  the  secretary  of  state ;  and  it 
seems^  that  the  Jonrnalfi  of  the  two  bouses 
may  also  be  consulted.  Ot,  of  Errors  1842, 
Purdy  «.  People,  4  E^\  8$4;  reversing  6.  0., 
2  Jd,  31.  Supreme  Ct.^  1846,  De  Bow  «.  People, 
1  Den.^  9 ;  and  see  Tbomas  «.  Dakin,  22  Weifid.^ 
9 ;  Warner  f>.  Beers,  23  Id,^  108 ;  and  Commer- 
cial Bank  of  BuflEalo  «.  Sparrow,  2  Den,^  97. 

14Q0.  Frilvate  aot  Although,  in  general, 
the  printed  statute-book  is  not  evidence  of  a 
private  aot,  yet  if  it  is  admitted,  the  error  is 
cured  by  showing,  on  the  argument  of  a  motion 
for  new  trial,  that  the  book  was  correct,  by  pro- 
^Qcing  an  exemplification.  Supreme  Ci.^  1802, 
Duncan  v.  Dnboya,  8  JohriM,  Ca».^  125. 

1^1.  That  a  private  act  cannot  be  used  as 
evidence  of  the  facts  stated  in  it,  in  a  suit  be- 
tween individuals.  Suprmne  €t.^  1845,  Parme- 
lee  «.  Thompson,  7  HUl^  77. 

1402.  It  seemSy  that  a  private  act  may  be 
given  in  evidence  against  the  party  for  whose 
benefit  the  act  was  passed.  Duncan  o.  Duboys, 
8  Johm,  OoB.,  125. 

1403.  Laws  of  other  States.  Printed 
volume  copies  of  the  statute  laws  of  any  other  of 
the  United  States,  or  of  the  Territories  thereof,  if 
purporting  to  be  published  under  the  authority 
of  the  req)ective  governments,  or  if  commonly 
admitted  and  reul  as  evidence  in  their  courts, 
shall  be  admitted  as  primn'faeie  evidence  of  such 
laws.     Z<iK»  (2n848,  442,  eh.  812,  S  1. 

1404.  The  statute  of  another  State  is  au- 
thenticated by  its  seal  [aot  of  May  26^  1790] ; 
and  the  seal  proves  itself,  and  imports  abso- 
lute verity,  and  the  presumption  is  that  it  was 
affixed  by  the  proper  officer.  [4  Dall.,  412 ;  S. 
C,  1  Wash.  0.  a,  868 ;  11  Wheat,  892 ;  5  N. 
fi.,  867.]  But  the  seal  must  be  a  common-law 
seal;  a  mere  impression  on  paper  cannot  be 
recognized.  [5  Johns.,  289;  2  Hill,  227;  8 
Id.,  498.]  Suprme  Gt,,  1845,  Ck>it «.  Millikin, 
1  Dm.,  876. 

1405.  In  order  tq  sustain  an  action  in  this 
State  on  a  judgment  recovered  in  another 
State,  in  a  jnstice^s  court  created  by  statute, 
the  jurisdiction  of  the  justice  must  be  proved 
by  producing  the  statute.  It  oannot  be  proved 
by  the  justice.  Supreme  Ot,,  1829,  Thomas  «. 
Itobinson,  8  Wmd.,  267.  Followed,  1844,  Oole 
19.  StonOi  Mill  S  i>.  Siupp.,  860,  aiupra,  540. 

1406w  A  statute-book  of  another  State,  not 
purporting  to  be  published  by  authority,  and 
not  proved  to  be  commonly  admitted  and  read 


evidence  in  the  courts  of  that  State,- 
duded.  Matter  of  Belt,  7  K  F.  Leg.  OU.,  80, 87. 

1407.  The  unwritten  or  oommon  law  of 

any  other  of  the  United  States,  or  of  the  Terri- 
tories thereof,  may  be  proved,  as  facts,  by  parol 
eridence ;  and  the  books  of  reports  of  cases  ad- 
judged in  their  courts  may  also  be  admitted  as  evi- 
dence of  such  law.  lam  ^  1848, 442,  ch.  812,  §  2. 

As  to  Burden  of  proof  relative  to  laws  of 
other  States,  see  svpra,  10, 11. 

As  to  Preeomptlonei  see  eupra,  106-110. 

140a  ZaawB  of  foreign  ooontriee.  Thou^ 
the  oommon  law  of  a  foreign  country  may  be 
proved  by  intelligent  persons  of  that  country, 
yet  foreign  statutes  oannot  be  proved  by  pa- 
rol. Supreme  (X,  1806,  Kenny  o.  Olarkson, 
1  Jofme^  885.  Compare  Brush  v.  WiUdna,  4 
Johm.  OK  606. 

1409.  The  written  law  of  a  foreign  country 
oannot  be  proved  by  produciug  a  book  con- 
taining it,  whioh  was  not  prints  by  authority. 
An  ezemplifioation,  or  sworn  copy,  is  required. 
[6  Oranch,  274;  1  Johns.,  894;  8  Oranch,  187.] 
Ot.  o/Brrore,  1880,  Hill  «.  Packard,  5  Wend.^ 
875 ;  affirming  S.  0.,  2  Id.,  411. 

1410.  Written  laws  of  a  foreign  country 
must  be  proved  by  documents  duly  authenti- 
cated; not  by  parol.  So  heid,  of  a  royal 
grant  and  proclamation  in  the  nature  of  a  dis- 
charge in  insolvency.  Supreme  Ot.,  1881, 
Lincoln  v.  Battelle,  6  Wend.,  475. 

1411  —  of  Great  Britain.  In  an  action 
for  putting  on  board  a  vessel  bound  to  Great 
Britain,  goods  prohibited  by  the  laws  of  that 
country  to  be  imported,  in  consequence  of 
which,  on  her  arrival  the  vessel  was  seized^ 
and  the  owner  put  to  great  expense  to  obtain 
her  release, — ffeld,  that,  under  the  cironm- 
stances,  the  confession  of  the  defendant,  that 
he  did  carry  contraband  goods  in  the  vessel, 
and  the  testimony  of  the  master,  that  the 
goods  so  carried  were  contraband  by  the  laws 
of  Great  Britain,  were  sufficient  evidence  pf 
the  law  of  that  country.  Supreme  Ot.,  1808, 
Smith  V.  Elder,  8  Johns.,  105. 

1412.  —  of  ZYanoe.  A  foreign  code, — 
s.  g.,  the  French  commercial  code, — cannot  be. 
proven  by  a  copy  which  is  not  the  offidal 
edition,  but  which  was  furnished  by  the  French 
government  to  its  consul,  and  purporting  to 
be  conformable  to  the  official  edition  published 
by  that  government.  Supreme  Ot.,  18d9,  Oba- 
noine  e.  Fowler,  8  Wend.,  178. 

1413.  Thus,  to  prove  a  protest  made  ao- 
oording  to  the  provisions  of  the  oommeroiM 
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«ode  of  France,  the  code  mast  be  proved  by 
an  exemplification.    lb. 

1414.  —  of  Spanish  ootoniea.  The  laws 
of  a  foreign  oonntry  may  be  proved  by  parol, 
if  it  does  not  appear  from  the  testimony  that 
there  is  any  written  law  on  the  subject,  of  the 
record  of  which  an  authenticated  copy  could 
be  produced.  Chancery^  1840,  Matter  of  Rob- 
erts, 8  Paig€^  446. 

1415.  The  codes  or  compilations  which 
form  the  general  laws  of  Cuba  and  the  other 
Spanish  colonies,  except  where  the  Recopila- 
eion  of  the  Indies  otherwise  provides  for  the 
^Mse,  cannot  be  considered  in  the  nature  of 
statute  laws,  which  must  be  proved  by  an  ex- 
emplification of  the  original  records  of  the 
compilation,  even  if  such  records  ever  existed. 
They  may  be  proved  by  parol.    lb, 

1416.  Thus,  where  witnesses  examined  in 
Cuba,  under  a  commission,  touching  the  exe- 
eution  of  a  will,  testified,  in  general  terms, 
that  it  was  executed  according  to  tiie  laws  of 
that  country,  and  it  did  not  appear  from  the 
testimony  that  there  was  any  written  law  upon 
the  subject,  the  proof  was  held  sufficient.    lb. 

As  to  Borden  of  proof  relative  to  foreign 
laws,  see  mtpra^  6-8. 

As  to  Presomptions,  see  »upra^  111,  112. 

1417.  The  charter  of  the  city  of  New 
T'ork  may  be  read  in  evidence  from  the  volume 
containing  such  charter,  printed  by  authority  of 
the  Common  Council,  or  from  copy  certified  by 
the  clerk.    Zoim  qf  1882,  251,  oh.  168,  §  2. 

1418.  Any  volume  printed  by  authority  of 
the  Common  Council  of  the  city  of  New  York, 
And  purporting  to  contain  the  charter  of  the 
city,  is,  by  virtue  of  Laws  of  1832, 251,  ch.  158, 
§  2,  evidence  of  the  charter,  without  distinc- 
tion as  to  the  purpose  for  which  the  evidence 
is  offered.  But  it  is  fyrvnorfacie  evidence  only. 
Ct.  of  Appeal,  1851,  Howell  o.  Ruggles,  5  K 
Y.  (1  SeJd,),  444. 

1419.  Ordinancee,  Ac,  of  New  York  Com- 
mon Council  may  be  read  in  evidence  (j^rwia 

/ocm),  either  from  copy  certified  ,by  clerk  of  Com- 
mon Council,  with  seal  of  the  Corporation  affixed, 
or  from  the  volume  of  ordinances  printed  by  au- 
thority of  the  Common  Council.  Laufi  of  IS^2, 
251,  oh.  158,  S  1. 

1420.  The  modes  of  proving  ordinances  of 
the  Corporation  of  the  city  of  New  York,  are 
by  producing  a  copy  certified  by  the  clerk, 
under  seal,  or  by  reading  it  from  the  volume 
published  by  the  Common  Council.  If.  T.  Gom, 
Fl  1852,  Logue  v.  Gillick,  1  E,  Z>.  9m%th,  898. 


1421.  In  an  action  on  a  covenant  againit 
incumbrances,  the  breach  consisting  in  a  sale 
or  lease  for  an  unpaid  assessment,  the  existenfle 
of  a  valid  assessment  must  be  shown,  and  the 
ordinance  on  which  the  assessment  is  founded 
must  first  be  proven.  Becitals  in  the  lease  are 
no  evidence  of  the  facts  recited,  if  not  made 
so  by  statute.  The  minutes  of  the  Conmion 
Council  are  competent  to  show  the  passing  of 
the  resolution,  but  it  must  be  fhrther  shown  that 
by  the  mayor's  approval^  or  otherwise,  it  be- 
came an  ordinance.  N.  Y.  Superior  Ct.y  1848, 
Kennedy  t,  Newman,  1  8ano^.,  187. 

1422.  Procee^^ga  of  Common  ConnolL 

A  copy  of  proceedings  of  either  chamber  of  the 
New  York  Common  Council,  certified  by  the 
clerk,  may  be  read  in  evidence  (prima  faek). 
Lam  of  1832,  252,  ch.  158,  §  8. 

1423.  Iiicenses.  A  certificate  of  the  mayor 
of  New  York,  or  of  the  clerk  of  the  Common 
CounciU  of  the  granting  or  renewal  of  any  license, 
may  be  read  in  evidence  (prima  faek^,  to  prove  the 
existence  of  such  license.  Lata  qf  1832,  252,  ch. 
158,  §  4. 

1424.  Board  of  Health's  prooeedlnge  may 
be  read  in  evidence  (prma  facie),  from  copy  cer- 
tified by  secretary  or  presiding  officer  of  Board 
of  Health.    Laws  of  1882,  252,  ch.  158.  §  5. 

1425.  Prodamationa  of  mayor  of  New  York 
may  be  proved  (frimafaek)  by  producing  copy  of 
proclamation,  with  certificate  of  mayor  that  it  is 
a  copy,  and  hJas  been  published  according  to  law. 
Lam  (/ 1832,  252,  ch.  158,  §  6. 

8.  Judicial  Writmffs. 

1426.  The  Revised  Statutes  do  not  abro- 
gate any  of  the  common-law  rules  of  evidence, 
in  reference  to  tiie  proof  of  records  and  ju- 
dicial proceedings.  Supreme  Ot,^  1849,  Fort  o. 
Burch,  8  Baarb,,  60. 

1427.  Jndiolal  prooeedings  may  be  given 
in  evidence,  like  any  thing  else,  as  circnro- 
stanoes  from  which  to  infer  a  given  conse- 
quence, without  that  concurrence  as  to  iden- 
tity of  parties  and  subject-matter  which  works 
a  technical  bar  [5  Taunt.,  596];  and  inferenoes 
may  be  drawn  against  a  party,  from  omissions 
of  a  claim  from  his  bill  .in  equity,  as  well  as 
from  the  positive  matter  of  his  bill  Ot.  of 
Brrer$y  1889,  Van  Rensselaer  e.  Akin,  2S 
Wend.^  549. 

142a  FrooesB  cannot  be  proved  by  parol, 
but  the  process  itself*  or  a  sworn  copy,  most 
be  produced;  and  if  the  original  be  loet,  it 
must  be  accounted  for.  Supreme  Ot,^  1816, 
Foster  e.  Trull,  IS  Johne.^  466;  1848,  Sntton 
«.  DlUaye,  8  Barb.,  629. 

1429.  Bzaminations.    The  examination  of 
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a  witnefis  in  a  oriminal  prosecution,  taken  be« 
fore  a  magistrate,  cannot  be  read  in  evidence 
to  fortify  the  oral  testimony  of  snch  witness, 
without  producing  the  magistrate  before  whom 
it  was  taken.  Oen,  Seu.,  1817,  Roget^s  Oase, 
2  CUy  H,  Bee.,  61. 

1430.  When  an  examination  of  the  prisoner 
before  a  committing  magistrate  is  offered,  and 
objection  made,  the  magistrate  or  bis  clerk 
must  be  called  to  authenticate  the  examination. 
Gen.  Ses8.y  1824,  People  v.  Robinson,  2  Wheel 
(V.,24. 

1431.  Examination  taken  before  a  justice  of 
the  peace,  on  information  of  the  superintendent 
of  salt  springs,  not  evidence  in  criminal  action, 
unleai  for  peijury  on  such  examination.  Lawt 
<ifl884,  860,ch.201,§8. 

As  to  examinations  in  Criminal  oaaaa*  see 
Depobitioms,  VII. 

1432.  Tbe  ailfniarton  of  a  imw  party  to 
an  action  may  be  proved  by  the  rule  of  court 
admitting  bim,  authenticated  by  tbe  clerk. 
Supreme  Oi^  1814^  Jadkeon  «.  Harrow,  11 
Jokm.,  4ft4. 

1433.  Declaration.  Averments  or  admis- 
Hions  in  a  count  which  is  expressly  abandoned 
by  tbe  plaintifl^  cannot  be  used  in  evidence 
against  him.  Supreme  Ct.^  1881,  Brown  «. 
Feeler,  7  Wend,,  801. 

1434.  Pleadinfipa  not  admlMible  in  an- 
other anit  Tbe  pleading  or  bill  of  particulars 
of  a  party,  cannot  be  given  in  evidence  for 
tbe  purpose  of  ooBdoding  him,  in  another  edit, 
by  any  admission  it  eontaina.  [5  Taunt.,  228.] 
Supreme  Ct^  1887,  Starkweather  e.  Kittle,  17 
Wend.,  20. 

143&  A  bill  of  partionlaiB  is  not  compe- 
tent evidence  against  the  party  furnishing  it. 
It  is  oonaidered  as  a  part  of  the  pleadings.  N. 
7.  Superior  Ot.^  1828,  Brittinghami^.  Stevena, 
1  Mall,  879. 

1436.  A  depoaittop  taken  in  an  c^tment 
suit  at  law,  brought  by  the  defendants  against 
a  third  person,  as  ten^t,  to  recover  land  which 
is  the  subject  of  the  suit  in  chancery,  is  not 
admissible  evidence  against  the  plaintiff  in  the 
latter  suit,  it  being  re$  inter  ahoe  a&ta.  Ohan- 
cery^  1818,  Roberts  e.  Anderson,*  8  Johne.  CK, 
871. 

1437.  AfBdavita.  The  eiD^parU  affidavit 
made  on  an  application  for  an  attachment, 
cannot  be  received  as  evidence,  on  the  trial  of 


*  The  daoree  was  reversed  on  other  points,  8.  C, 
18  JekM.,  516. 


the  issues,  to  establish  the  fact  that  the  depo- 
nent was  a  creditor.  It  is  only  available  to 
show  that  the  attachment  was  regular.  Su^ 
preme  Ct.,  1867,  Clnte  t>.  Fitch,  26  Barb.,  428. 
Compare  mpra,  1101;  Scott  e.  Simpson,  1 
Saneif.,  601. 

1438.  Affidavit  of  a  party  not  always  con- 
clusive evidence  against  him,  of  the  truth  of 
which  he  has  sworn  to.  If.  T.  Com.  PL,  1861, 
Maybee  «.  Sniffen,  2  E.  2>.  Smith,  1 ;  S.  0., 
more  fully  reported,  10  K  Y.  Leg.  Obs.,  18. 

1439.  Undertaking.  In  an  action  for  chat- 
tels, the  plaintiff  took  proceedings  of  claim 
and  delivery,  and  the  sheriff  seized  the  prop- 
erty. The  defendant  appealed,  and  put  in  an 
answer  which  contained,  among  other  things, 
a  denial  that  he  had  detained  the  property. 
At  about  the  same  time,  he  executed  and  de- 
livered to  the  sheriff  the  undertaking  allowed 
by  section  211  of  the  Oode,  to  obtain  a  return 
of  the  property,  which  was  accordingly  re- 
turned to  him. 

ffeld,  that  the  undertaking  was  admissible 
on  the  trial,  as  evidence  to  go  to  the  Jury  in 
disproof  of  the  defendant's  denial  tliat  be  had 
detained  the  property.  Supreme  Ot.,  1868^ 
Black  «.  Foster,  7  AbbotU?  Pr.,  406. 

1440.  A  oaae  made  and  settled  after  trial  ot 
a  cause,  is  not  competent  evidence  at  a  subse- 
quent trial  of  tbe  same  cause,  to  discredit  wit- 
nesses, by  showing  that  their  statements  at  tbe 
first  trial  did  not  agree  with  their  testimony 
at  the  second.  A  case  is  not  made  up  widi 
absolute  accuracy  as  to  all  the  evidence,  and 
is  binding  only  on  the  parties ;  it  caonot  there- 
fore be  justly  used  to  discredit  third  persons. 
Supreme  Ot.,  1806,  Neilson  v.  Columbian  Ins. 
Oo.,  1  Johns.,  801.    Compare  eupra,  1121. 

1441.  Bill  in  otaanoeiy.  A  bill  filed  on 
behalf  of  witness,  but  neither  sworn  to  nor 
signed  by  him,  is  not  evideoce  to  impeach  hia 
testimony.  If.  F.  Superior  Ot.,  1829,  Belden 
V.  Davies,  2  Ball,  488. 

1442.  Where  the  complainant  introduced 
in  evidence  the  answer  of  the  defendant  to  a 
bill  filed  by  a  third  person, — Held,  that  the 
complainant  did  not  make  that  bill  evidence, 
except  for  the  purpose  of  explaining  or  apply- 
ing the  statements  of  the  answer.  Supreme 
Ot.,  Sp.  T.,  1848,  Stuart  v.  Kissam,  2  Barb.,  498. 

144a  Where,  on  a  trial  for  conspiracy,  an 
injunction  from  chancery  was  read  on  the 
part  of  the  prosecution, ^jBTeZ^,  that  tbe  de- 
fendants were  entitled  to  the  benefit  of  the        ^ 
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allegations  in  the  bill,  upon  which  the  injnnc- 
tion  was  granted.  Supreme  Gt.^  1818,  Mc- 
Derrant's  Case,  4  City  H,  Ree.,  12. 

1444.  Answer.  Where  the  answer  fhlly 
denies  the  facts  charge^  in  the  bill,  there  can 
be  no  decree  against  the  answer,  on  the  evi- 
dence of  a  single  witness,  without  corroborating 
<)ircara8tances  to  supply  the  place  of  a  second 
witness.  [3  Atk.,  19 ;  1  Bro.,  62.]  Chancery^ 
1816,  Smith  «.  Brush,  1  Johns.  Oh,^  469. 

1445.  A  sworn  answer,  responsive  to  and 
fully  denying  the  material  allegations  of  the 
bill,  is  conclusive,  unless  disproved  by  more 
than  one  witness.  Ct  of  Errors^  1829,  Staf- 
ford «.  Bryan,  8  Wend,^  682;  aflarming  8.  C, 
iPtfigr^,  289. 

1446.  On  a  bill,  filed  by  the  heirs  of  the 
intestate  against  R'.,  agent  of  the  administra- 
trix, for  an  account, — Held^  that  the  testimony 
of  the  administratrix,  who  had  been  released 
by  the  plaintiff;  was  not,  of  itself,  sufficient 
evidence  against  the  answer  of  the  defendant. 
Chancery,  1821,  Mason  v.  Roosevelt,  6  Johns, 
Oh,,  684. 

1447.  Where  tlie  answer  of  a  defendant, 
responsive  to  the  bill  of  complaint,  and  the 
testimony  of  a  single  witness  called  by  the 
complainant,  are  in  conflict,  they  balance  each 
other;  but  a  preponderance  may  be  given  to 
the  latter  by  other  circumstances  detailed  in 
the  answer,  or  by  its  unreasonable  or  evasive 
statements.  Ot,  of  Appeals,  1861,  Jacks  «. 
Kichola,  6  i^  r.  a  ^^X  178.» 

1448.  The  testimony  of  a  single  witness  is 
sufficient  to  establish  a  fact  charged  positively 
in  the  bill,  and  denied  in  the  answer  only 
upon  recollection  and  belief.  Chaneery,  1828, 
Knickei-b'acker  v,  Harris,  1  Paige^  209;  re- 
vved, on  other  points,  8.  C,  6  Wend,^  688 ; 
and  see  Town  «.  Keedham,  8  Faiffe,  646. 

1449.  Where  the  bill  charges  fraud,  and 
otils  for  a  discovery,  and  the  answers  meet 
the  charges  and  deny  them  AiUy,  they  cannot 
be  disregarded,  however  suspicious  the  trans- 
action may  seem,  if 'uncontradicted  by  other 
evidence.  Ohanoery,  1848,  Ainslie  v.  Boyn- 
ton,  2  Ba/rh,,  268. 

1450.  Where  an  answer  is  put  in  issue,  what 
is  admitted  by  it  need  not  be  proved ;  but  if 


*  This  dmasion  reverses  the  dedsion  of  the  gen- 
eral teim  of  the  Supreme  Court,  6  Bofh.,  88 ;  and 
ailirms  that  of  the  aasietiat  Tioa-ohaaoellor,  8  Samtf. 
(X,  818. 


defendant  admits  one  fact,  and  insists  on  a  dis- 
tinct fact  by  way  of  avoidance,  he  must  prove 
it.  [Gilb.  Ev.,  46.]  Chancery,  1816,  Hart  «. 
Ten  Eyck,*  2  Johns.  Ch.,  62. 

145X  An  answer  which  has  been  irretriev- 
ably  impeached  in  its  most  vital  statements, 
is  entitled  to  no  weight  as  evidence  in  the 
defendant's  favor.  A.  F.  Chan.  Ct,,  1846, 
Iddings  e.  Bruen,  4  Sandf.  Oh,,  228.  To 
similar  eflfect,  see  Forsyth  «.  Clark,  8  Wend,, 
687. 

1452.  A  plaintiff  cannot  read  his  own  an- 
swer to  a  bill  of  discovery,  in  a  oroes-suit, 
unless  the  defendant  chooses  first  to  produce 
it  in  evidence.  Ohaneery,  1814^  PhiHipa  o. 
Thompson,  1  Johns.  Oh.,  181. 

1453.  The  answer  to  a  bill  filed  to  compel 
any  persbn  to  discover  money,  or  other  things 
won  at  gaming,  not  to  be  used  against  the  per- 
son making  such  discovery.  1  Re9,  StaL,  664, 
§20. 

1454.  —  as  between  o(>dflfeDdanti.    The 

answer  of  a  defendant  is  not  evidence  for  or 
against  a  co-defendant.  Ct.  of  Brrors,  1804, 
Grant «.  Bissett,  1  Cai.  Cos.,  112;  1809,  Phe- 
nix  «.  Ingraham,  6  Johns,,  412.  Chancery^ 
1845,  Christie  «.  Bishop,  1  Barb,  Ch.,  106; 
and  see  Webb  v.  Pell,  8  Paige,  868. 

1455.  —  as  belweeu  oopaitneiB.  As  to 
whether,  where  one  partner  assigns  a  partner- 
ship demand  against  B.  to  his  partner,  and 
leaves  the  firm,  his  sobeeqnent  answer  to  a 
bill  of  discovery  touching  it,  is  evidence  for 
B.  in  a  suit  at  law  upon  it.  Compare  Norton 
e.  Woods,  22  Wend.,  620 ;  and  S.  C,  5  Pot^e, 
249. 

1456w  The  answer  of  an  infiuit  though 
sworn  to  by  the  guardian,  is  not  evidence  for 
or  against  him,  but  is  a  mere  pleading.  Chan- 
cery, 1886*,  Bulkley  v.  Van  Wyck,  6  Paige,  586 ; 
1887,  Stephenson  e.  Stephenson,  6 ISL,  858. 

1457.  The  answer  of  a  oorpoiratton,  under 
the  corporate  seal,  is  no  evidence  for  the  oor- 
poration  on  the  hearing.  It  is  a  mere  plead- 
ing. Chancery,  1886,  Lovett  e.  Steam  Saw 
1011  Association,  6  Paige,  64.  To  similar  ef- 
fect, Fulton  Bank  «.'  Sharon  Canal  Co.,  1  Id,^ 
811. 

As  to  Admissions  in  pleadings,  see  tupro, 
1122-1125;  1228-1825. 

145a  Answer  read  wttteot  dfajedtton. 


*  The  decree  was  reversed,  1  Cbw.,  744,  mds,  bat 
no  oiunion  is  reported. 
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The  plaintifl^  on  the  trial  before  a  referee, 
read  statements  in  the  answer,  as  eyidenee, 
withont  objection.  HM^  that  the  facts  con- 
tained in  the  statements  were  properly  regard- 
ed as  estabUshed,  aithongb  the  answer  should 
not  have  been  read  if  objected  to,  as  the  state- 
ments in  it  were  denied  by  the  reply.  Ct.  of 
AppealB,  1868,  People  9.  Norton,  9  K  F.  (6 
SM.\  176.  Compare  GildersleeTe  v.  Mahony, 
5  Jhar^  888. 

1459.  CorraBpondanoe  prodaced  under 
dder.  THiere  correspondence^  ^.,  is  pro- 
duced by  one  party,  in  compliance  with  an  or- 
der of  court  requiring  its  production  under 
oath,  the  other  party  are  entitled  to  have  the 
whole  read,  it  being  analogous  to  an  answer 
in  chancery,  when  given  in  evidence  in  a  court 
of  law.  [Peake  £v.,  85;  a  Esp.  N.  P.,  21.] 
8«preme  Ot,^  1814,  Lawreilcet>.  Ocean  Ins.  Co., 
11  John9.,  241,  260;  1887,  Raymond  «.  How- 
land,  17  Wwd,,  889. 

1460.  The  defendant  is  entitied  to  produce 
his  answers,  so  as  to  bring  the  whole  corre- 
spondence before  the  jury.  Suprems  Ct,^  1887, 
Bkymond  e.  Rowland,  17  Wend.^  889. 

1461.  Decretal  order.  Although  a  suit 
abates  by  the  deal^  of  the  defendant,  after  a 
decretal  order, — e.  ^.,  an  order  for  an  account, 
— ^the  rights  established  by  such  order  are  not 
thereby  lost  or  impaired;  and  the  order  may 
be  read  in  evidence,  to  eetabfish  the  debt,  be- 
fore the  surrogate.  Ohaneerff^  1847,  Wood  e. 
Byington,  2  Barb.  Oh.,  8^7. 

1462.  TiMinoaj  taken  under  a  cross-bill, 
filed  after  publication  passed,  cannot  be  read  at 
the  hearing  of  the  original  cause.  [8  Atk.,  601 ; 
8  Price,  26.]  ffkaneery^  1828,  Field  e.  Schief- 
felin,  7  Johm.  Oh.,  260, 

1463.  R«fBrae*s  report  A  party  who  re- 
lies upon  a  particular  fact,  as  established  by  a 
former  verdict,  must  show  that  it  was  abso- 
lutely necessary  to  the  finding  of  the  verdict, 
— that  without  it  the  verdict  could  npt  have 
been  rendered  as  it  was.  F.  Ohan.  Ot.,  1886, 
Ooutant  e.  Feaks,  2  Edw.,  880. 

1464^  Thus,  where  F.  sued  V .,  partiy  on  an 
ftooonnt,  and  partly  on  other  demands,  and  the 
aocount  was  resisted  before  the  referees,  on  the 
ground  of  a  partnership  between  F.  and  V., 
a&d  the  referees  heard  evidence  upon  that 
point,  and  decided  that  there  was  a  partner- 
ahip,  and  therefore  excluded  the  account,  and 
¥.  went  on  with  proofb  of  his  other  demandf , 
and  had  a  report  for  them; — Held,  on  V.^s 


bill  to  establish  the  partnership,  that  the  de- 
cision of  the  referees  was  no  evidence  of  it 
Ir  was  not  necessary  to  it  that  the  fact  of  part- 
nership should  have  existed.  That  fact  did' 
not  enter  into  the  report    lb. 

1465.  A  proceeding, — e.  g,,  a  referee's  re- 
port,— ^in  a  court  having  power  to  arrest  judg- 
ment and  grant  new  trials,  is  not  competent 
evidence  as  a  bar  to  a  ne^  sdt,  without  a 
copy  of  a  judgment  entered  upon  it  [1  Phil. 
Ev.,  889;  Cow.  &  H.,  1070.]  Supreme  Ot., 
1848,  Leonard  e.  Barker,  6  Den.,  220. 

1466.  Verdict  ih  Justice's  caurt  Since 
a  justice  b^s  not  power  to  arrest  judgment,  or 
order  a  new  trial,  a  verdict  in  a  jubdce's  court 
is  evidence,  although  no  Judgment  has  been 
entered.  Supreme  Ot.,  1807,  Felter  e.  Mulli- 
ner,  2  Johne.,  l&l.    « 

1467.  Judgment  wbioh  oaamot  be  ptoad- 
ed.  Where,  by  the  rules  of  pleading,  a  party 
has  no  opportunity  to  plead  a  judgment  as  an 
estoppel,  it  may  b^  given  in  evidence  with 
equal  effect.  [6  Wend.,  284.]  Ohaneery,  1886, 
Dows  V.  McMichael,  6  Paige,  189. 

1468.  A  former  judgment  read  in  evidence 
in  a  case  where,  from  the  form  of  the  action,  it 
could  not  have  been  pleaded  as  an  estoppel, — 
e.  g.,  in  ejectment  before  the  Revised  Statutes, — 
is  conclusive  as  to  all  &cts  abjudicated.  Ot.  ef 
Brren,  1887,  Wood  e.  Jackson,  8  Wend.,  0. 

1469.  A  bill  taken  ae  oonleBaed,  against 
a  non-resident,  who  did  not  appear,  is  not  evi- 
den<)e  of  any  fiiiot  against  him,  unless  personal 
service  on  appearance  is  shown.  Ohane^, 
1844,  Danforth  t>.  Woods,  11  Paige,  9. 

1470.  Bnrobnant  An  enrolment  is  not 
necessary  to  give  validity  to  a  decree,  or  to 
make  it  evidence  in  a  court  of  law«  The  bill, 
answer,  and  original  decree  in  the  cause,  duly, 
exemplified,  are  the  proper  proof  of  what  was 
in  issue  and  dedded.  Supreme  Ot.,  1880,  Wi- 
nans  e.  Dunham,  6  Wend.,  47;  and  see  Bate^ 
«.  Delavan,  6  Paige,  299;  Fort  o.  Buroh,  6 
Barb.,  60. 

1471.  Reoord.  An  entry  on  the  minutes 
of  the  court  is  not  a  reoord;  and  a  rule  vacat- 
ing a  judgment  cannot  be  received  as  evidence 
to  contradict  tlie  reoord.  The  courts  cannot 
regard  any  proceeding  as  a  matter  of  record 
until  it  is  enrolled.  [1  Salk.,  829;  1  Ld. 
Baym.,  248 ;  Jenk.  Cent,  26.]  Supreme  Ot., 
1812,  Oroswell  e.  Byrnes,  9  Johne.,  287;  fol- 
lowed, 1848,  McEnight  v.  Dunlop,  4  Barb., 
86 ;  8.  P.,  1880,  Waldron  v.  Green,  4  Wend.,  409. 
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1472.  The  text  of  the  record  of  a  judgment 
is  evidence  of  the  time  of  the  rendition,  and 
cannot  be  corrected  by  the  date  of  the  sign- 
ing, except  on  amendment  in  the  court  in 
which  the  judgment  was  had.  Supreme  Ot.^ 
1826,  Vail  f>.  Smith,  4  Ciw.,  71. 

1473.  Defective  record*.  A  judgment-roil 
offered  in  evidence  was  ol^ected  to  npon  the 
i^ound  that  it  did  not  contain  the  sammons, 
nor  any  order  appointing  the  referee  npon 
whose  report  the  judgment  was  entered; — 
Eeld^  that  the  objection  was  not  well  taken. 
These  matters,  at  most,  rendered  the  judg- 
ment erroneous,  but  did  not  render  it  void. 
Supreme  Ct^  1865,  Calkins  e.  Packer,  21 
Barb.,  276; 

1474.  A  statement  that  the  plea  filed,  if 
any,  had  been  lost,  or  mislaid,  or  with4rftwn, 
so  that  it  could  nojt  be  recorded,  was  inserted 
in  the  judgment.  This  appeared  to  have  been 
a  part  of  the  jrecord,  and  not  a  memorandum 
of  the  clerk  in  preparing  the  copy.  It  pur- 
ported to  have  been  inserted  when  the  record 
was  made  up. 

ffeldy  that  the  omission  of  the  plea  was 
mere  matter  of  practice,  <^  the  court  whose 
judgment  was  recorded,  and  did  not,  in  any 
way,  affect,  collaterally,  the  validity  of  the 
record  or  judgment,  Ot  of  AppeaU,  1868, 
Hatcher  e.  Rocheleau,  18  K  F.  (4  Smith\  86. 

1475.  The  record  showed  that  an  aliaa  sum- 
mons was  returned  executed,  and,  also,  that  the 
defendant  appeared  by  attorney,  ffeldy  suffi- 
cient to  show  jurisdiction.    Ih. 

1476.  Where  the  landlord,  on  a  clause  of 
re-entry  for  the  non-payment  of  rent,  obtained 
judgment  by  default  against  the  casual  <geotor, 
— Meldy  that  after  a  lapse  of  fourteen  years., 
the  record  of  the  judgment,  without  the  pre- 
vious affidavit  required  by  statute  being  pro- 
duced, was  a  sufficient  defence  to  an  ejectment 
brought  by  the  former  tenant  [Burr.,  614.] 
Supreme  Ot.^  1808,  Jackson  e.  Wilson^  8  JphM, 
Oae.,  295. 

1477.  jLgainat  aheri£L  In  an  action  by  the 
sheriff  on  a  bond  for  the  limits,  the  verdict 
against  him,  for  the  prisoner's  escape,  is,  be- 
fore entry  of  judgment,  evidence  to  prove 
actual  damages.  Supreme  Cty  1810,  Kip  v, 
Brigham,  7  Johns.^  168. 

1478*  A  judgment  against  the  ovrner,  in  an 
attachment  proceeding  against  a  vessel,  does 
not  discharge  the  sheriff  from  liability  for 
having  let  the  vessel  go,  after  returning  her 


in  custody  under  the  attachment;  bat  it  is 
competent  evidence  in  an  action  against  him. 
Supreme  Ot,  1884,  West «.  TutUe,  11  Wend., 
689. 

1479.  A  fine  levied  under  the  act  of  1787, 
is  to  be  proved  by  authenticated  copies,  or  the 
original  enrolments  of  it,  including  the  foot; 
and  proof  that  the  counterpart  of  the  foot 
had  been  recorded  in  the  proper  county, 
though  proper,  is  not  sufficient.  Supreme  Gt.^ 
1841,  Morris  e.  Eeyes,  1  ffiU,  64a 

1480.  Decree  in  foreolosiire.  The  reoerd 
of  a  decree  of  foreclosure  is  evidenoe  for  a 
purchaser,  in  an  action  for  the  land.  Supreme 
Ct.,  1848,  Fuller  «.  Van  Geesen^  4  HiU,  171 ; 
affirmed,  8.  0.,  Sow.  App.  Oas^  240. 

1481.  Natnralisation.  A  record  of  the 
judgment  of  a  competent  court,  admitting  an 
alien  to  become  a  citizen,  aad  recitiDg  tbe 
facts  which  entitled  the  alien  thereto,  is  oon- 
elusive,  and  is  complete  evidenoe  of  its  own 
validity.  It  cannot  be  impeadied  in  coUateEal 
proceedings,  by  proof  contradicting  these  &cta. . 
[6  0ranch,182;  7  Id.,  420;  4 Pet.,  408;  Oonk. 
Treat.,  601 ;  18  Wend.,  626;  16  Id.,  624r^S6; 
6  L^gb,  748 ;  1  McGord,  187.]  OL  ef  Appeab, 
1861,  McCarthy  e.  Marsh,  6  If.  Y.  (1  SeitL}^ 
268 ;  overru^  Basks  e.  Walker,  8  Barb. 
GLy  488. 

148a.  Where  t^  record  recited  the.  ftota, 
without  stating  the  proof,  or  rrfenring  to  the 
particular  proceedings, — Held^  that  the  jnd^ 
ment  could  not  be  contradicted  by  producing 
a  declaration  made  in  the  same  conrt  by  the 
same  alien,  which  was  insuffident  to  sustaiA 
the  Judgment*  The  declaration  on  which  the 
naturalization  was  granted  might  have  been 
made  elsewhere,    lb, 

148a  ProoeedincB  to  take  IkoOb.  The 
record  of  proceedings  to  divest  an  owner  of 
his  title,  without  his  consent, — e,  g^  the  rec- 
ord of  an  appraisal  and  proceedings  to  take 
land  under  a  railroad  charter, — is  not  oonoln- 
sive  evidence  of  the  jurisdictional  &cta  stated 
in  it  Ct,  <(f  Appeal^  1862,  Adams  e.  Sara- 
toga &  Washington  B.  R.  Oo.,  10  N.  F.  (6 
SM.\  828;  reversing  S.  0.,  11  Ba/rh^  414. 

1484.  All  the  necessary  or  proper  docu- 
ments and  papers  used  in  summary  proceed- 
ings, in  a  matter  pending  before  a  oonrt  of 
record,  although  not  proceeding  according  to 
the  course  of  the  common  law,  in  that  par- 
tiQular  matter,  unless  otherwise  declared  by 
law,  are  competent  as  evidence  in  an  aeti<HEi 
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where  the  yaliditj  of  such  proceedings  is 
qQestioned,  and  they  become  material  to  sus- 
tain the  ad[jndication  in  such  matter.  Ct,  of 
Appeals^  1860,  Embnry  v.  Conner,  8  If.  F.  (8 
Com»t.),  611. 

1485.  Thus,  in  an  action  of  ejectment, 
where  the  question  is  whether  a  municipal 
corporation  acquired  title  to  lands  by  virtue 
of  proceedings,  taken  under  the  charter,  for  a 
local  improvement,  the  papers  used  on  the 
application  to  the  court  for  a  confirmation  of 
the  report  of  the  commissioners  of  estimate 
and  assessment,  are  competent  evidence  for 
the  purpose  of  sustaining  the  proceedings, 
and  may  be  used  to  show  that  the  party  as- 
sailing the  proceedings  consented  to  relin- 
quish to  the  corporation  the  residue  of  a  lot, 
where  the  whole  was  not  taken  for  the  public 
use.    Jb. 

1486b  It  8e&m$j  that  the  owner's  receiving 
the  damages,  is  evidence  that  he  assented  to 
the  proceedings.    Ih, 

1487.  Judgment  of  praBtdant  of  village 
of  IfOOkport;  for  damages  sustained  by  owner 
of  lands  taken  for  public  street,  conclusive  against 
ibiovn  owner ;  while  the  precept  and  prior  pro- 
ceedings authorised  to  be  taken  against  unknown 
owners,  are  only  praunuatioe  as  against  them. 
Law»  </1829.  141.  ch.  78,  §§  48,  46. 

14ea  Such  Judgment  held  conclusive  upon 
the  eorfH)raU4yn^  in  an  action  brought  upon  it 
by  the  owner,  to  recover  the  amount  awarded. 
Supreme  Ct.^  1862,  Buell  «.  Trustees  of  Lock- 
port,  11  Bwrb.,  602 ;  affirmed,  8  N.  F.  (4  8eU,\ 
66. 

1489.  Fomier  leoovery.  A  recovery  in  a 
former  action,  apparently  for  the  same  cause, 
is  only  presumptive  evidence  that  the  subse- 
quent demand  has  been  tried,  but  it  is  not  con- 
dnsive.  That  the  present  demand  was  not 
inquired  into  in  the  former  action  may  be 
shown.  [6  T.  R.,  607.]  Supreme  Ot.,  1807, 
Snider  «.  Croy,  2 /oAnn,  227 ;  1819,  Phillips 
t.  Beriok,  16  /i.,  186.  Compare  cases  cited 
wpra,  1007-1017. 

1490.  In  an  action  for  breach  of  covenant 
for  title,  evidence  of  what  took  place  on  the 
trial  of  an  ejectment  against  the  grantee,  to 
show  the  ground  of  recovery,  is  not  admis- 
sible. The  niai  pritu  roll  must  first  be  pro- 
dooed,  to  show  what  the  pleadings  and  issue 
were.  Supreme  Ct^  1888,  Cooper  e.  Watson, 
10  Wend.,  202. 

1491.  In  an  action  of  trespass  for  mesne 
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profits,  the  record  of  a  former  recovery  in 
ejectment  between  the  same  parties,  is  conclu- 
sive against  defendant  on  the  question  of  title. 
Supreme  CU,  1825,  Graves  e.  Joice,  6  (7<w., 
261 ;  1826,  Lion  e.  Burtis,  Id.,  408.  Ot.  qf  Er- 
rors, 1828,  Combs  v.  Jackson,  2  Wend.,  158. 

1492.  Aa  between  other  parties.  In  an 
action  for  trespass  for  mesne  profits,  the  record 
of  a  recovery  in  ejectment  is  not  conclusive 
evidence  of  plain  tiff  *s  title  as  against  persons 
who  were  not  parties  to  the  ejectment-suit, 
though  jointly  liable  with  the  defendant  in  the 
ejectment  for  the  mesne  profits.  Supreme  Ct,, 
1844,  Leland  e.  Tonsey,  6  Mill,  828. 

1493.  The  record  of  a  judgment  in  eject- 
ment, is  no  evidence,  except  by  virtue  t>f  2 
Rev.  Stat,  809,  §  86,  which  makes  it  such  only 
as  to  the  parties,  and  others,  claiming  under 
them,  by  a  title  accruing  after  the  commence- 
ment of  the  action.  As  against  others,  it  is 
not  evidence.  Supreme  Ct.^  .1847,  Ainslie  «. 
Mayor,  Ac,  of  N.  Y.,  1  B<vrh,,  168;  1849, 
Clarke  e.  Baird,  7  Id.,  64. 

1494.  In  action  for  mesne  profits,  the  re- 
covery in  ejectment,  without  showing  a  writ 
of  possession  issued  thereon,  and  that  the  plain- 
tiffs were  thereby  put  into  possession,  is  not 
evidence  that  they  have  lawfully  regained  pos- 
session. Supreme  Ot.,  1847,  Ainslie  e.  Mayor, 
Ac,  ofN.T.,1  Barb.,  168. 

1495.  That  a  verdict,  judgment  record,  Ac., 
is  not  admissible  in  evidence  against  a  person 
not  a  party  nor  privy  to  the  suit.  Ainslie  «. 
Mayor,  Ac.,  of  N.  Y.,  1  Ba/rh,  168;  Clark  e. 
Montgomery,  28  Id.,  464;  Jackson  e.  Vedder, 
8  Johns.,  8;  Dale  e.  Rosevelt,  1  Paige,  85. 

1496.  As  s^inst  the  personal  representa- 
tive of  a  deceased  Judgment-debtor,  the  judg- 
ment is  only  presumptive  evidence  of  his  in- 
debtedness. Chemoery,  1847,  Eidd  e.  Chap- 
man, 2  Barl.  Ch.,  414. 

1497.  A  judgment  obtained  without  fraud 
or  collusion,  is  conclusive  evidence,  in  suits 
between  creditors,  in  relation  to  the  proper^ 
of  the  debtor,  of  the  indebtedness  of  the  lat- 
ter, and  of  its  amount; — ^because  it  b  conclu- 
sive between  the  parties  to  the  record,  who, 
in  the  given  case,  have  the  exclusive  right  to 
establish  it,  and  because  the  claims  of  other 
creditors  upon  the  debtor^s  property  are 
throngh  him,  and  subject  to  all  previous  liens, 
preferences,  or  conveyances,  made  by  him  in 
good  faith.  Any  deed,  judgment,  or  assurance 
of  the  debtor,  so  far  at  least  as  they  conclude 
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him,  mast  estop  his  oreditors.  Where  fraud, 
however,  is  established,  the  creditor  does  not 
claim  through  the  debtor,  but  adversely  to 
him,  and  by  a  title  paramount,  which  over- 
reaches and  annals  tlie  fraudulent  conv^ya^ce 
or  judgment  by  which  the  latter  himself  would 
be  estopped.  Ct,  o/AppeaU^  1849,  Gandee  v. 
Lord,  2  i\r.  T.  (2  Comst.),  269. 

1498.  Where  one  covenants  for  the  results 
or  consequences  of  a  suit  between  other  par- 
ties, the  decree  or  judgment  in  such  suit  is 
evidence  against  him,  although  he  was  not  a 
party.  Supreme  Ct.,  1848,  Rapelye  v.  Prince, 
4  ffill,  119. 

1499.  The  defendant's  plea,  that  he  acted 
as  servant  of  A.,  does  not  make  the  judgment 
against  him  evidence,  in  another  action,  against 
A.  Supreme  Gt,^  1847,  Alexander  «.  Taylor, 
4  Den,^  802. 

1500.  In  an  action  by  the  assignee  of  B.  h 
F.  against  G.,  the  latter  interposed,  as  a  set- 
off^ or  counter-claim,  a  claim  held  by  him 
against  the  assignors,  B.  ds  F.  Upon  the  trial, 
it  appeared  that  he  had  recovered  judgment 
therefor  prior  to  this  action. 

BeJd^  that  the  justice  erred  in  admitting 
evidence  of  the  original  claim  on  which  such 
judgment  had  been  recovered.  The  claim  was 
merged  in  the  judgment^  and  could  not  be 
used  as  evidence  of  indebtedness.  N,  T,  Cam, 
PI.,  1857,  Ives  «.  Goddard,  1  HUt,,  484. 

1501.  Aa  against  stookholden.  That  a 
judgment  against  the  Rossie  Lead  Oo.  is  not 
evidence  against  a  stockholder.  Moss  v,  Mo- 
Oullough,  5  BiU,  181 ;  and  compare  Belmont 
«.  Ooleman,  1  Bomo,^  188. 

As  to  the  effect  of  Jndgmnnti,  deoraei^  kc^ 
as  against  other  persons  than  those  against 
whom  they  were  rendered,  see  Fobmxb  Ai>ju- 
dioation;  JTij>oMBirr. 

1502.  Judgment  of  looal  court  When 
the  judgment  of  a  local  court,  in  a  transitory 
action,  is  offered  as  evidence  that  a  particular 
fact  has  been  judicially  determined,  the  record 
of  the  judgment  is  no  evidence  of  that  fact, 
unless  it  affirmatively  appears  by  the  record 
itself  that  all  the  facts  necessary  to  give  the 
court  jurisdiction,  both  of  the  subject-matter 
of  the  suit  and  of  the  parties  to  it,  existed. 
N.  F.  Superior  Ot,,  1859,  Simons  «.  De  Bare, 
4  JBow.,  547;  8,  0.,  8  AUoiW  iV.,  269;  af- 
firming S.  C,  6  Id.^  188. 

1503.  Thus,  where  a  judgment  of  divorce, 
rendered  in  the  Brooklyn  Oity  Court,  was 


offered  in  evidence  in  another  action, — Heid^ 
that  as  the  record  did  not  show  that  the  de- 
fendant resided,  or  was  personally  served  with 
the  bummons,  in  the  city  of  Brooklyn,  the 
judgment  was  incompetent.    Tb, 

1504.  —  of  inierior  conzt.  The  record  (A 
an  inferior  court  must  show  sufficient  to  give 
such  court  jurisdiction  of  the  oause.  Supreme 
(7t.,  1809,  Powers  v.  People,  4  Johne.^  292. 

1505.  Where  the  jurisdiction  of  a  court  of 
limited  authority  depends  on  a  &ct  which 
must  be  ascertained  by  such  court,  and  such 
fact  appears  and  is  stated  in  the  record  of  its 
proceedings,  a  party  who  appeared  and  had 
an  opportunity  to  controvert  die  jurisdictional 
£Eict,  and  did  not,  but  contested  on  the  merits, 
cannot  afterwards,  in  a  coUatend  action,  im- 
peach the  record,  and  show  that  the  jurisdio- 
tional  fact  did  not  exist.     [8  Johns.,  50,  51 ; 

4  Oow.,  458;  8  Wend.,  42;  1  Brod.  h  Bing., 
482;  4  Moore,  50;  8  Johns.,  118.]  CL  <f 
Appeal^  1851,  Dyckman  «.  Mayor,  j^,  of 
N.  Y.,  5  K  r.  (1  Seld.\  484. 

1506.  The  same  general  mle  applies  where 
tiie  party  had  due  notice  of  the  proceedings, 
but  did  not  appear.    1851,  Sheldon  «.  Wright, 

5  N.  r.  (1  Seld.),  497. 

1507.  —  of  surrogate.  The  decree  of  a 
surrogate  having  jurisdiction  of  the  anhject, 
declaring  a  will  of  pereonal  property  duly  ex- 
ecuted, is  conclusive  evidence,  in  a  ooUateral 
action,  of  such  execution.  It  is  made  conclu- 
sive by  2  Be  v.  Stat.,  61,  §  29,  and  that  pro  vinon 
is  not  modified  by  the  Laws  of  1887  (oh.  460, 
§  18), — which  makes  the  provision  of  the  Re- 
vised Statutes  relating  to  reading  in  evidenoe 
wills  of  real  property,  applicable  to  wills  of 
personal  property.  CU  t(fAppealM^  1852,  Yan- 
derpoel «.  Van  Valkenhnrgh,  6  ^.  Z.  (2  &U.X 
190. 

Heldy  otherwise,  in  the  case  of  a  wiU  of 
real  property.  Supreme  Ct.,  1849,  Starini^  e. 
Bowen,  6  Barb,,  109. 

1508.  Justice's  Judgment  Whenever  it 
shall  become  necessary,  in  an  action  before  a 
justice  of  the  peace,  to  give  evidenoe  of  a  judg- 
ment or  other  proceeding  had  before  him,  tlie 
docket  of  such  judgment  or  other  proceeding,  or 
a  transcript  thereof,  certified  by  him,  shall  be 
good  evidence  thereof  before  such  justice.  2 
B^.  Sua.,  m.  i  246. 

1509.  A  transcript  froni  the  docket  of  any 
justice  of  the  peace,  of  any  judlgment  had  before 
him ;  of  the  proceedings  in  the  cause  previous  to 
such  judgment ;  of  the  execution  Issued  thereon, 

i  i^  any ;  and  of  the  r^ttti?»  of  such  execnUon,  if 
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any ;  when  subacribed  by  8uch  justice,  and  ac- 
companied by  a  certificate  of  the  county  clerk, 
under  8^  of  the  county  court,  specifying  that 
the  person  subscribing  such  transcript  was,  at 
the  date  of  the  judgment  therein  mentioned,  a 
justice  of  the  peace  of  such  county,  shall  be  evi- 
dence of  the  &ct8  stated  in  such  transcript.  2 
Rev.  8tat.,  269,  §  246 

1510,  The  proceedings  in  any  cause  had  be- 
fore a  justice  may  be  proved  by  the  oath  of  the 
justice.  In  case  of  his  death  or  absence,  they 
may  be  proved  by  producing  his  original  min- 
utes, proved  to  be  in  his  handwriting,  or  by  a 
fivom  copy  of  such  minutes.  2  JU$.  8UU.t  270, 
§248 

1511.  '<  The  entries  contahied  in  the  book  of 
minutes  kept  by  any  justice,  and  by  him  deliv- 
ered to  the  clerk,  shall,  in  fdl  cases,  be  presump- 
tive evidence  of  the  facts  stated  in  such  entries, 
but  may  be  repelled  by  contrary  proof."  2  lUo. 
aua..  271,  §  m. 

1512.  Certdfioate.  Tlie  certificate  of  a  jus- 
tice, of  a  Judgment  recovered  before  him,  is 
prima-facie  evidence  of  the  eziatence  of  the 
judgment;  and  if  it  be  not  objected  to  by  the 
defendant,  it  will  support  a  second  judgment. 
Supreme  Ct.^  1807,  Kellogg  «.  Mauney,  2 
Johne,^  878. 

1513,  If  such  certificate  be  objected  to,  the 
justice  most  prove  his  judgment,  or  a  sworn 
copy  of  his  minutes  must  be  produced.  Sur 
preme  Ct.^  1808,  McOarty  e.  Sherman,  8 
Johne,,  429. 

^14.  Testimony  of  JuBtloa  A  judgment 
of  a  jnstice*s  court  may  be  proved  by  the  parol 
testimony  of  the  justice,  by  the  consent  of 
the  parties.  Supreme  Ct.^  1809,  Lawrence  e. 
Houghton,  6  Johne,^  129. 

1515.  If  objection  to  such  evidence  is  made, 
it  is  incompetent  Supreme  Ct^  1810,  White 
«.  Hawn,  5  Johns.^  851;  1814,  Posson  e. 
Brown,  11  Id,,  166;  1881,  Webb  v.  Alexan- 
der, 7  WeruL,  281. 

15ie.  Deoeased  Justioe.  Proof  of  the 
death  of  the  justice  before  whom  the  judg- 
ment was  recovered,  and  production  of  his 
original  minutes  of  the  judgment,  with  proof 
to  verify  them,  is  sufficient,  that  being  the  best 
the  case  will  admit  of.  Supreme  Ot,  1816, 
Baldwin  «.  Pronty,  18  Johne.^  480. 

1517.  The  provision  of  2  Rev.  Stat.,  270, 
S  248,  that  proceedings  before  a  justice  may 
also  be  proved  by  his  oath,  means  that  the 
docket  may  be  produced  and  verified  by  his 
oath ;  but  he  cannot  give  parol  evidence  of  its 
contents.  Supreme  Ot.,  1888,  Boomer  «.  Laine, 
10  Wend.,  525. 

15ia  Aa  to  prooeedin^  before  the  same 


JoBtloe.  A  justice  who  has  jnst  pronounced 
judgment,  has  it,  in  contemplation  of  law,  be- 
fore him  in  his  docket,  and  this  is  evidence  of 
it  when  it  is  pleaded  as  a  former  judgment  be- 
fore him.  Supreme  Gt,  1886,  Oolvin  «.  Oor- 
win,  16  Wend.,  657. 

1519.  Under  3  Rev.  Stat.,  270,  §  248,— pro- 
vided that  the  proceedings  in  any  cause  before 
a  justice  may  be  proved  by  his  oath, — the  jus- 
tice may  prove  the*  written  pleadings  before 
him,  without  producing  his  docketi  or  a  tran- 
script Supreme  Ct.,  1886,  Brotherton  «. 
Wright,  15  Wend,,  287. 

15a0.  Under  2  Rev.  Stat,  2  ed.,  196,  §  245, 
the  docket  of  a  justice  is  evidence,  per  m,  in  a 
caase  before  himself,  of  a  former  jadgmei^t  on 
his  docket    Supreme  Ct.,  1848,  Smith  «.  Froet, 

5  SUL,  481 ;  1846,  Groff  «.  Griswold,  1  2>0fi., 
482. 

1521.  ReTexaaL  A  juatice^s  docket,  though 
not  technically  a  record,  has  a  verity  superior 
to  an  entry  on  the  minutes  of  a  conrt  of  record ; 
and  a  judgment  proved  by  a  justice's  docket 
cannot  be  disproved  by  a  rule  of  the  Oommon 
Pleas  reversing  it.  Supreme  Gt.,  1848,  NUes 
e.  Totmau,  3  Barb.,  694. 

1999>  CoooluaiTenesa.  The  transcript  of 
a  judgment  from  a  Jnstice^s  docket,  made  ac- 
cording to  2  Rev.  Stat,  269,  §  246,  is  conclu- 
sive evidence  of  all  bat  the  jurisdictional  fiiets 
stated  therein.  So  heldy  on  a  review  of  many 
anthoritiea.  Supreme  Gt.,  1849,  Haird  e.  Ship- 
man,  6  Boflrh.,  621. 

1523.  Wbere  Jnatioe  baa  xemoved.  The 
fact  that  a  justice,  on  removing  from  the  town 
in  which  he  Yi^  elected,  has  failed  to  deposit 
his  docket-book  with  the  town  clerk,  as  re- 
quired by  statute,  does  not  render  the  diOoket 
inadmissible  in  evidence  in  favor  of  a  party 
to  a  suit  tried  before  him.  The  statute  is 
merely  directory ;  and  the  omission  of  the  jns- 
tice  to  comply  with  it  cannot  operate  to  the 
prejudice  of  a  party  having  no  control  over 
him.    Supreme  Gt,,  1849,  Oarshore  «.  Huyok, 

6  Bwrl.,  688. 

1524.  CoUat^rallaota.  A  justice*s docket, 
though  evidence  that  a  judgment  therein  en- 
tered was  obtained,  is  not  evidence,  between 
odier  parties,  that  a  certain  constable  served 
the  summons,  nor  of  the  amount  of  his  fees. 
Supreme  Gt,  18621,  Reynolds  e.  Brown,  16 
B(vrb.,  24. 

1525.  9wom  oogpj.  According  to  the  pro- 
visions of  2  Rev.  Stat,  270,  {  248,  a  sworn 
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oop7  of  A  JoBtioe's  docket  can  only  ht  given  in 
evidence  when  the  jostice  is  dead,  or  absent 
from  the  trial.  Hence,  where  defendant  Jns- 
tifies  a  conversion  of  property,  nnder  a  judg- 
ment rendered  by  a  justice  of  the  peace,  the 
judgment  cannot  be  proved  by  a  sworn  copy 
of  the  justice's  docket,  though  the  justice 
swore  that  it  was  a  true  copy.  The  docket 
itself  must  be  produced. «^  Supreme  Ot.^  1855, 
Pratt  «.  Peckham,  25  Barb.,  195., 

1526.  Transcript  In  order  to  show  the 
existence  of  a  judgment,  as  a  lien,  and  the 
authority  to  issue  execution, — e,  g.^  in  proving 
title  under  a  sale  upon  the  execution, — a  tran- 
script of  the  docket,  certified  by  the  county 
clerk,  is  sufficient  It  is  not  necessary  to  show 
the  jurisdiction  of  the  justice  before  whom  the 
judgment  was  originally  recovered.  Supreme 
Ct.,  1867,  Dickinson  v.  Smith,  25  Barb.,  102. 
To  the  same  effect,  1828,  Jackson  «.  Jones,  9. 
0<no.y  182^  and  Jackson  «.  Tuttle,  M,  288; 
which  latter  case  was  approved,  as  to  this 
point,  though  reversed  on  others,  in  S.  0.,  6 
Wend.,  218. 

1527.  Extra-jndioial  statemanti.  That 
an  extra-judicial  statement  in  the  certificate 
or  the  return  of  a  justice  is  not  evidence. 
Wolfe  «.  Washburn,  5  Oow.,  261 ;  Cornell  «. 
Moulton,  8  Ben.,  12. 

1528.  Bvlotloii.  In  a  suit  for  rent  against 
a  surety,  the  defence  was  that  a  judgment  had 
been  obtained  in  the  Marine  Oourt,  evicting  the 
tenant  before  rent  due ; — Held,  that  a  certificate 
or  transcript  from  the  justice's  book,  by  which 
it  appeared  that  a  suit  for  the  rent  against  the 
same  party  was  instituted,  and*  that  the  de- 
fendant pleaded  the  general  issue,  notice  of 
special  matter  and  eviction,  dec,  that  the  cause 
was  tried  and  a  judgment  rendered  for  defend- 
ant, without  showing  upon  what  grounds  such 
judgment  was  i*endered,  was  no  evidence  of 
the  defendant  having  been  evicted.  N.  F. 
Cam.  PL,  1848,  Smith  «.  Pettit,  2  If.  7.  Leg. 
Obs.,  257. 

1529.  Pos^xmement  A  return  by  a  jus- 
tice, in  which  he  states  that  ''I  then  proposed 
to  the  parties  to  postpone  the  cause,  to  which 
neither  party  made  any  objection,''  is,  in  the 
absence  of  information  to  the  contrary,  suffi- 
cient evidence  of  a  postponement  by  consent 
Supreme  Ot.y  1855,  ilero  «.  Reynolds,  20  Barb., 
275. 

1530.  Reooxd  of  oonviotion.  The  record 
of  a  conviction,  under  section  1  of  the  act  to 


prevent  forcible  entries  and  detainers,  which 
shows  that  the  justice  had  jurisdiction,  and 
proceeded  regularly,  is  conclusive,  and  is  a  bar 
to  a  suit  against  the  justice.  [1  8alk.,  896.] 
Supreme  Ct.,  1811,  Mather  «.  Hood,  8  Jokne^ 
44. 

1531.  But  the  party  affected  by  the  deci- 
sion of  any  limited  tribunal  may,  even  in  a 
collateral  action,  when  the  conviction  is  set 
up  as  a  defence,  show  that  the  magutrate  had 
no  jurisdiction  of  the  person  convicted.  Snr 
preme  Ot,  1821,  Bigelow  «.  Steams,  19  Johns.^ 
89. 

1532.  Every  certiflcate  of  conviction  in  court 
of  special  sessions,  made  and  filed  punoant  to  2 
Bev.  Stat,  717,  §6  88-40,  or  a  certified  copy 
thereof,  evidence  of  the  facts  stated  therein.  2 
Beit.  Sua.,  717,  §  41. 

1533.  A  certificate  of  conviction,  made  by 
a  court  of  special  sessions,  in  the  form,  and 
filed  in  the  county  clerk's  office  within  the 
time,  prescribed  by  statute,  is  conclusive  evi- 
dence of  the  facts  therein  stated.  It  cannot 
be  controverted  by  proof  that  no  such  trial 
and  conviction  were  had.  Ct  qf  AppeaU^ 
1851,  People  v.  Powers,  6  K  T.  (2  Seld,),  60. 

1534.  A  conviction  of  A.  as  a  disorderiy 
person,  is  only  presumptive  evidence  of  the 
facts  contained  in  it,  and  in  an  action  on  the 
recognizance  given  by  him  for  his  good  be 
havior,  they  may  be  disproved. 

And  where  a  conviction  for  abandoning  • 
wife  was  given  in  evidence,  in  an  action 
against  the  sureties  in  the  recognizanoe,-^ 
Held,  that  the  conviction  was  not  even  prima* 
fade  evidence  that  the  person  whom  the  ac- 
cused was  charged  with  abandoning  was,  in 
fact,  his  wife.  CU  of  Brrere,  1848,  Dnflfy  e. 
People,  6  HiU,  76;  reversing  S.  0.,  1  /A, 
855. 

1535.  Under  2  Rev.  Stat,  618,  §  10,— pro> 
viding  that  a  copy  of  the  minute  of  any  con- 
viction, with  the  sentence  of  the  court  thereon, 
entered  by  the  clerk  of  any  court,  duly  certified 
by  the  clerk,  &a,  shall  be  evidence  in  all  courts 
and  places  of  such  conviction,  in  all  cases  where 
it  shall  appear  by  the  certificate  of  the  clerk,  or 
otherwise,  that  no  record  of  Judgment  of  snch 
conviction  has  been  signed  and  filed, — the  min- 
utes, as  inspected  by  the  court  (§  5),  or  a  cer- 
tified copy,  are  the  true  evidence,  and  cannot 
be  contradicted  by  the  testimony  of  the  derk^ 
or  by  his  rough  minutes.  Supreme  Ot^  1841 
People  V,  Gray,  25  Wend.,  465. 
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1536L  The  record  of  a  coKLviotion  of  one 
who  attempted  to  export  a  slave,  ia  not  admis- 
aible  to  show  that  the  slave  thereby  became 
free,  and  a  competent  witness.  Qfn,  8e$8., 
1817,  Thompson's  Case,  2  City  B.  Bee.,  120. 

1537.  To  render  a  record  of  a  former  con- 
viction or  acquittal  admissible,  it  mnst  be 
under  the  seal  of  the  court,  signed  by  the 
magistrate  who  tried  the  case,  and  be  filed 
and  produced  bj  the  clerk  on  the  trial.  Geri, 
Seu^  1821,  Hyer's  Case,  6  City  H,  JSeo.,  80. 

153a  JndgmentBrendsredinotlierBtatea. 
In  an  action  of  debt  on  a  judgment  in  the  Su- 
preme Court  of  Pennsylvania,  the  defendant 
pleaded  nil  debet  and  payment.  Held,  that 
the  plaintiff  was  bound  to  produce  and  prove 
the  record  of  the  judgment,  or  an  exemplifi- 
cation thereof.  Supreme  Ct.,  1801,  Rush  v. 
Oobbett,  a  Johns.  Gas.,  256. 

1539.  —  when  preramptive.  The  judg- 
ment of  the  court  of  a  neighboring  State  is 
not  conclusive,  but  presumptive  evidence  only. 
Supreme  Ct.,  1803,  Hitchcock  ads.  Aiken,  8 
Johns,  Cos.,  2  ed.,  696. 

1540.  An  acdon  commenced  in  another 
State,  by  the  attachment  of  property  merely, 
without  an  actual  service  of  process  upon  the 
defendant,  who  does  not  appear  in  the  suit,  is 
a  mere  proceeding  in  rem ;  and  a  judgment 
obtained  therein  is  not  even  presumptive  evi- 
dence of  indebtedness,  in  an  action  upon  it  in 
this  State.  Chancery,  1840,  Bicknell  v.  Field^ 
8  PoAge,  440.  Compare  Monroe  «.  Douglas, 
4  Sandf.  Ch.,  126 ;  affirmed,  6  ^  F.  (1  Seld.), 
447. 

1541.  — when  conolnaive.  A  duly  au- 
thenticated copy  of  a  judgment-record  of  a 
court  of  a  sister  State,  in  a  suit  where  it  had 
jurisdiction  of  the  parties  and  the  subject- 
matter,  is  conclusive  evidence  in  a  suit  in  the 
courts  of  this  State,  between  the  parties  or 
their  privies,  concerning  the  same  subject- 
matter,  on  all  questions  litigated  and  decided 
in  the  foreign  court  Accordingly,  where  a 
judgment,  originally  recovered  in  ^is  State, 
was  sued  upon,  in  Connecticut,  and  the  defend- 
ant filed  a  bill  in  equity  in  that  State  to  restrain 
such  suit  for  alleged  fraud  in  the  procuring  of 
the  judgment  originally,  and  such  bill  was  sus- 
tained after  issue  and  trial,  and  an  assignee  of 
the  plaintiff  then  brought  an  action  on  such 
judgment  in  this  State; — Held,  that  a  duly 
Jtuthenticated  copy  of  the  record  and  proceed- 
ings in  the  Connecticut  court,  was  conclusive 


evidence  that  the  judgment  was  procured  by 
fraud.  Ct.  of  Appeals,  1864,  Dobson  «.  Pearce, 
12  N.  T.  (2  Kern.),  166 ;  S.  C,  1  AhbotW  Pr.^ 
97  (where  the  opinion  of  Dsnio,  J.,  is  given) ; 
affirming  S.  C,  1  Ihter,  142. 

1542.  A  party  is  not  precluded  from  im- 
peaching collaterally,  on  Uie  ground  of  fraud, 
a  decree  rendered  by  a  court  of  another  State, 
in  an  action  not  between  the  same  parties. 
Supreme  Ct.,  Sp.  T.,  1868,  Mussina  v.  Belden, 
6  Abbotts'  Pr.,  165. 

1543.  Jnatioe'a  Judgment.  Mode  of  au- 
thenticating transcript  of  the  docket  of  any  jus- 
tice of  the  peace  of  an  adjoinhig  State,  to  ren- 
der it  admissible  in  evidence  here,— prescribed. 
Laws  </ 1886,  658,  ch.  489 ;  and  see  Ck>le  v.  Stone, 
Hm  if  D.  Supp,,  860. 

1544.  In  an  action  upon  a  justice^s  judg- 
ment rendered  in  another  State,  pursuant  to 
statutory  authority,  it  is  incumbent  on  the 
plaintiffs  to  prove  the  statute  under  which 
the  justice^s  court  is  organized,  and  to  prove 
that  the  justice  had  jurisdiction  of  the  subject- 
matter  and  person  of  the  defendant.  Supreme 
Ct.^  1829,  Thomas  «.  Robinson,  8  Wend.,  267; 
and  see  Cleveland  e.  Rogers,  6  Id,,  488. 

1545.  JndgnieDtBotloreigiitiibaiials.  The 
judgmentK>f  a  foreign  court,  of  oompetent  juris- 
diction, is,  primorfaeie,  binding  on  the  points 
a^udged.  Ct.  of  Errors,  1806,  Smith  e  Wil- 
liams, 2  Cai.  Cos.,  110;  and  see  Raddiff  «. 
United  Ins.  Co.,  9  Johns.,  277. 

1546.  A  foreign  decree  obtained  in  a  court 
of  competent  jurisdiction,  against  an  executor, 
is  prima-facie  evidence  in  a  suit  brought  here 
against  the  administrator,  with  the  will  an- 
nexed. Supreme  Ct.,  Sp.  T.,  1848,  Cummings 
9.  Banks,  2  Bofrb.,  602. 

1547.  A  foreign  sentence  of  condemnation, 
proceeding  directly  upon  the  ground  of  a 
blockade,  is  presumptive  evidence  of  the  fact 
of  the  blockade.  Suprefme  CU,  1812,  Raddiff 
fi.  United  Ins.  Co.,  9  Johns.,  277;  and  see 
Smith  «.  Williams,  2  Cai.  Cos.,  110. 

154a  A  sentence  of  a  court  of  admiralty  is 
sufficient  evidence  of  a  condemnation,  without 
showing  the  previous  proceedings.  [Cowp., 
17.]  Supreme  Ct.,  1811,  Gardere  v.  Columbian 
Ins.  Co.,  7  Johns.,  614. 

1549.  The  sentence  of  a  foreign  prize-court, 
condemning  a  vessel,  on  capture,  as  enemy's 
property,  not  conclusive  evidence  of  the  char- 
acter of  the  vessel,  to  show  a  breach  of  the 
warranty  of  A#aerican  property,  in  defence  to 
the  action  on  the  policy  of  insurance.    Ct.  ^ 
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BrroTMy  1802,  Vandenheavel  «.  United  Ins. 
Oo.,»  3  JohM,  C«.,  461 ;  8.  C,  2  <7«i.  ^«., 
217;  reversing  6.  0.,  2  Johru,  GaB.y  127; 
Goix  V,  Low,  Id.^  480;  reyening  8.  0.,  1  Id^ 
841 ;  Johnston  v.  Lndlow,  2  /i.,  481 ;  8.  0., 
1  Cai.  Cku,,  zziz;  1828,  K.  T.  Firemen  Ins. 
Co.  0.  De  Wolf,  2  (7(n0.,  66;  affirming  8.  C, 
20  Johm.,  214. 

19S0.  A  sentence  of  a  foreign  admiralty 
eonrt,  with  the  aooompanying  proceedings,  so 
far  as  they  disclose  the  cause  of  condemnation, 
are  pritna^faeie  evidenoe  of  the  ezbtenoe  of 
sach  canse,  as  well  as  of  the  aathority  of  the 
court  to  prononnce  the  sentence;  hot  if  the 
oondenmadon  be  for  a  breach  of  a  munidpal 
regnlation,  the  law  containing  it  must  be  pro- 
duced and  proved,  in  order  to  uphold  the 
sentenee.  Ot,  of  Emyn^  1828,  Ocean  Ins.  Oo. 
«.  Francis,  2  IF^n^.,  84;  affirming  8.  0.,  6 
(7<?i0.,  404. 

1S51.  Itooo^^nlxaiice.  Under  2  Rev.  Stat, 
746,  S  ^  A  reoognizanoe  most  be  entered  in 
the  minates.  Where  this  is  not  done,  what 
was  said  between  the  clerk  and  the  bail,  on  the 
taking  of  a  r^seognizanoe,  cannot  be  proved  by 
the  certificate  of  the  dark.  awprmM  CU^XW^^ 
People  «.  Graham,  1  Fwh.  Or,^  141. 

1052.  An  ord«r  of  tlie  oovmty  Ja^goai 
affirming,  on  appeal,  the  decision  of  the  oom- 
mifibioners  of  highways  to  lay  oat  a  road,  is 
not  competent  evidence,  if  it  do  not  appear 
thereby,  or  by  proof,  alhmds^  that  the  com- 
missioners acquired  jurisdiction  by  an  appli- 
cation in  writing ;   or,  at  least,  the  want  of 


*  In  a  nnmber  of  oases  aigned  in  the  Supreme 
Court  at  about  the  oommenoement  of  the  present 
/sentury,  that  oonrt  held  the  foreign  oondemnation 
of  a  vessel  as  enemy's  property  oonolusive  evidenoe 
that  the  warranty  of  Amerioan  property  had  been 
broken.  See,  besides  the  oases  above  mentioned, 
Lndlow  9.  Dale,  1  Jciim.  Ou.,  16;  2  Oii.  Oit.,  848 ; 
and  cases  mentioned  in  2  Joktu.  Oiu,,  178,  noU, 
The  Court  of  Errore,  however,  in  Vandenheuvel  t. 
United  Ins.  Co.  (fiipra),  reversed  the  doctrine  of  the 
Supreme  Court  on  this  point.  Their  decision  ap- 
pears to  have  remained  unquestioned  until  1888, 
when  counsel,  in  the  Court  of  Xrrofs,  suggested 
that  \he  point  had  been  elsewhere  of^n  deolded 
the  other  way  since  the  decision  of  Vandenheuvel 
V.  United  Ins.  Co.,  and  in  particular  by  the  U.  S. 
Supreme  Court,  in  Crondson  «.  Leonard,  4  Ck^anoh, 
484,  and  asked  a  reconsideration  of  the  question. 
But  the  court,  after  looking  at  the  esse  cited,  unan- 
imously reftiBed  to  permit  the  quesHon  to  be  aigued. 
%  Oow.,  66,  70. 


jurisdiction  may  be  shown.     Supreme  €^ 
1849,  Harrington  e.  PeM>le,  6  Barb^  807. 

1553.  An  inaotventv  dtsofaarge^  in  tiua 
State,  is  evidence  of  the  facto  contained  in  it, 
because  the  Legishitare  has  so  provided  in  ex- 
press terms;  thongh,  in  pleading,  the  iaeta 
must  be  alleged.  Supreme  Ot.^  1814,  Jenka 
•.  Stebbins,  11  Jehm,,  224;  1884,  Barber  e. 
Winslow,  12  Wend.^  102.  Oomparo  eupra 
1868;  iVK  2029. 

1554.  Although,  in  pleading  a  bankmpt^a 
discharge,  granted  by  a  UnitiBd  States  eonrt, 
the  facts  giving  the  court  jurisdiction  must  b6 
averred,  the  certificate  of  disohatge  wprimm^ 
faeie  evidenoe  of  the  &otB.  [1  Obmst,  606.] 
Supreme  Ot^  1861,  Morse  9.  Otoyea,  11  Bctrb^ 
100;  reversed,  on  other  groanda,  8.  C,  SeUL 
JMee,  No.  6, 12. 

1555.  An  exeonlion,  when  retuined  and 
filed  in  the  dork's  oflBce,  is  a  record,  and  im- 
ports absolute  verity.  Siqnreme  Ct^  1888, 
Walden  «.  Davison,  16  Wend^  676. 

1556.  An  execution  issued  from  chaiKmT 
will  not  be  received  in  evidence,  as  a  justifi- 
cation, without  producing  the  original  decree 
on  which  it  was  founded.  [8  Cb.,  97;  1 
Blaokst,  69;  Salk.,  408.]  Supreme  Ot^  1887, 
Wilson  V.  Oonine,  2  «/bAn<.,  280. 

1567.  The  return  upon  a  justice^  ezeontion 
is  not  conclusive;  but  a  party  may  show, 
where  it  comes  coUateraUy  in  question,  that 
it  is  not  according  to  the  &ct,  or  that  it  waft 
made  under  a  misapprehension  of  the  law. 
[9  Johns.,  268.]  Svgpreme  Ot,,  1829,  Duboia 
f).  Dubois,  2  Wend,,  416. 

1558.  Tho  certifioate  of  a  paymeDt  to 
redeem  property  from  a  judicial  nle,  wltiolk 
is  made  pr^morfacie  evidenoe  ther^  can 
only  be  made  by  the  persons  named  in  the 
statute,  and  by  that  one  who  made  the  saleii 
or  one  lawfully  acting  in  his  behalf  Supreme 
Ot,,  1866,  Griffin  v,  Ohase,  88  Barb,,  278 ; 
affirmed,  tub  nom.  People  e.  Rathbun,  16  iPl  PI 
(1  Smith),  628. 

1559.  Alfidavita  in  atatutory  fbmclomum^ 
Affidavits  required  to  be  filed  uid  recorded  <»i 
foreclosure  of  a  mortgage  by  advertisement,  the 
record  thereof,  and  certified  copies  of  such  recon!, 
are  presumptive  evidenoe  of  the  frets  therein  con- 
tained. 2  Rev,  StaLj  547,  §  12;  and  see  Lawtqf 
1888,  261,  oh.  266.  §  8. 

1560.  Of  the  effect  of  the  affidavits  made 
in  a  statutory  foredoeure,  as  evidence,  againat 
the  mortgagee.  Amote.MoOlnre,4  2>0a.,41. 
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4.  Jteeords. 

1561.  TTnder  early  recording  acts.  An 
onconditiona]  co tenant  to  coDvey  lands,  made 
in  1729,  conveys  an  eqaituble  title,  and  though 
expressing  no  legal  consideration  otherwise 
than  by  the  seal,  is  within  the  recording  acts, 
so  as  to  allow  the  reading  an  ezeniplification 
thereof  in  evidence.  Ct.  of  Appeals^  1869, 
Hnnt  u.  Johnson,  19  iV.  Y.  (6  Smith),  279. 

1562.  A  certified  copy  of  the  registry  of  a 
mortgage  which  wad  registered  in  pursuance 
of  the  colonial  act  of  Dec.  12, 1763,  is  not  evi- 
dence of  the  execution  of  the  mortgage  by  the 
mortgagor.  Supreme  Gt,^  1867,  Munro  «.  Mer- 
chant, 26  Barb,^  888. 

1563.  Whdre  partition  was  m&de  in  1764, 
under  the  act  of  1762,  and  on  the  tHal,  in 
1818,  the  map  and  field-book,  which  had  been 
iiled  pursuant  to  the  direction  of  that  act, 
were  produced  in  evidence,  but  the  ballot- 
book  could  not  be  found, — Held,  that  the  de- 
fect Was  to  be  deemed  supplied  by  such  a  lapse 
of  time,  and  by  the  acts  of  the  parties  recog- 
mzing  the  partition.  Supreme  Ct.,  1816,  Jack- 
son t,  Richtrayer,  18  Johns.,  867. 

1564.  Under  the  act  of  1784  (1  Greenl  Z., 
189,  §  26), — requiring  commissioners  of  forfeit- 
ures to  make  an  abstract  of  all  sales,  &c.,  and 
send  quarterly  transcripts  to  the  county  clerk, 
and  requiring  the  county  clerk  to  record  such 
transcripts, — a  book  of  abstracts,  which,  if  gen- 
nine,  must  be  the  commissioner's,  and  not  the 
county  clerk's,  record,  and  which  is  not  au- 
thenticated by  him,  or  shown'  to  have  come 
from  his  possession,  is  inadmissible.  Ct.  of 
Errors,  1880,  JAckson  «.  Miller,  6  Wefnd,,  228; 
afl5rming  S.  0.,  6  Cow,,  761. 

1565.  Section  1  of  the  act  of  February  26, 
1788, — making  the  record  of  all  deeds  exe- 
cuted before  or  after  its  passage,  "  being"  duly 
acknowledged  or  proved,  evidence, — refers  to 
those  previously  acknowledged  or  proved,  ais 
well  as  executed.  Ct  of  Appeals,  1859,  Hunt 
«.  Johnson,  19  N.  F.  (6  Smith),  279. 

1566.  By  the  act  of  1794^  a  deed  of  mili- 
tary bounty  lands,  if  not  deposited,  is  made 
void,  as  against  a  subsequent  purchaser  for  a 
valuable  consideration ;  although  he  had  notice 
of  the  first  deed,  and  has  not  deposited  his 
own ;  though  the  court  may  hold  the  second 
purchaser  to  proof  of  an  actual  valuable  con- 
uderation.  Supreme  Ct.,  1826,  Jackson  v. 
Harrington,  6  Cow,,  18^. 


1567.  By  a  just  construction  of  the  act  of 
April  14,  1820,  relative  to  deeds  of  military 
bounty  lands,  a  deed  executed  theretofore,  duly 
recorded  according  to  the  previous  statutes, 
may  be  read  in  evidence.  Supreme  Gt.,  1821, 
Jackson  V.  How,  19  Johns,^  80 ;  1828,  Jackson 
tj.  Phillips,  9  Covo.,  94. 

15^  Authenticated  copies  of  deeds,  pur- 
porting to  be  executed  and  duly  acknowledged 
in  1822,  so  as  to  entitle  thetn  to  be  recorded, 
but  not  recorded  until  1848, — Beld^  competent 
primck-fcLcie  evidence  of  the  execution  and  de- 
livery of  the  deeds.  N.  7.  Superior  Ot.,  1864, 
Dempsey  v.  Tylee,  8  Duer,  78. 

1569.  Where  a  statute  directed  commission- 
ers to  cause  a  survey,  &o.,  and  a  map  to  be 
made,  and  the  map,  or  a  copy,  and  a  copy  of 
the  field-book,  to  be  deposited  in  the  ofiice  of 
the  clerk  of  £.  county, — Held,  that  the  map 
and  field-book  of  such  a  survey,  with  a  cer- 
tificate of  the  surveyor-general  indorsed,  to 
the  efiTect  that  the  survey  was  done  according 
to  law,  aind  a  certificate  of  the  clerk  of  the 
commissioners,  that  they  were  transmitted  to 
the  clerk  of  the  county,  in  pursuance  of  the 
act,  were  admissible  with  proof  of  the  signa- 
tures to  the  certificates,  without  other  proof 
of  an  actual  survey.  Supreme  Ot,  1887,  People 
9.  Denison,  17  Wend,,  812. 

1570.  Registration.  Where  a  deed  was 
found  in  the  ofiSce  where  it  should  be,  if  de- 
posited, and  was  marked  ^^  Registered,*'  &c., 
but  without  signature  thereto, — Held,  that 
the  mark  was  prima-facie  evidence  of  its  de- 
posit. Supreme  CU,  1828,  Jackson  9.  Phillips, 
9  Oow.,  94. 

X571.  Ptasent  atatnte.  The  record  of  a 
conveyance  duly  recorded,  or  a  transcript  thereof, 
duly  certified,  may  be  read  in  evidence,  with  like 
effect  as  the  original  conveyance ;  but  shall  not 
be  conclusive.     1  Beo,  Stat.,  769,  §  17. 

1572:  XTaing  record  in  another  ooonty. 

Where  deeds  of  lands  embrace  premises  lying 
iu  two  counties,  and  are  recorded  in  only  one 
of  them,  and  it  is  proved  that  the  originals  are 
lost,  exemplifications  of  the  records  of  the 
deeds  are  competent,  as  secondary  evidence,  to 
prove  the  contents  of  such  deeds,  in  an  action 
of  ejectment  for  the  recovery  of  the  premises 
conveyed,  situate  in  the  county  where  the 
deeds  are  not  recorded.  Supreme  Ot,^  1829, 
Jiokson  9.  Rice,  8  Wend,,  180. 

1573.  Aasignmenta.  Every  assi^ment  made 
by  an  insolvent  debtor,  under  2  Bev.  8tat.,  16- 
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H  tit.  1,  arte.  8-6,  to  be  recorded;  and  the 
artginal  assignment,  the  record  thereof,  and  the 
wanacript  of  such  record,  to  be  evidence,  in  the 
same  manner  as  deeds  of  real  estate  duly  recorded. 
2  i2».  fito.,  88,  S  20. 

1574.  Acknowledgment.  Unless  the  cer- 
tificate of  proof  or  acknowledgment  of  a  oonyey- 
ance,  and  the  certificate  of  the  genuineness  of 
the  signature  of  the  judge  or  commissioner, 
where  such  certificate  is  required,  are  recorded 
with  the  conveyance,  neither  the  record  nor  the 
transcript  thereof  can  be  received  in  evidence. 
1  Reo,  sua.,  769,  §  20. 


1575.  It  $e&ms^  that  a  Qaper,  purporting  to 
be  the  record  of  a  deed,  and  not  duly  acknowl- 
edged, is  inadmissible,  either  as  a  record,  or  as 
a  copy  of  a  deed.  Doe  c.  Roe,  1  Johns.  Cos., 
402.     Compare  Jackson  v.  Bradt,  2  Oat,,  169. 

1576.  BIlngBton  oonT^anoea.  Becords  of 
conveyances  by  trustees  of  the  town  of  Kingston, 
when  evidence.    Zaun  af  1868,  966,  ch.  497,  §  2. 

1577.  A  aatia&otion-pleoe  filed,  satisfac- 
tion not  being  entered  on  the  docket,  is  not  a 
part  of  the  record,  so  as  to  be  incontroverti- 
ble. Supreme  Ot.,  1881,  Lownds  «.  Remsen,  7 
Wend,,  86. 

157a  An  entry  made  by  a  publio  officer, 
— «,  ^.,  a  commissioner  to  take  testimony,— in 
the  discharge  of  his  official  duty,  in  a  book 
which  he  is  bound  to  keep  as  a  record  of  his 
proceedings,  is  admissible  as  presumptive  evi- 
dence, to  prove  his  performance  of  the  acts  to 
which  it  relates;  and  it  is  so,  even  in  his  own 
behalf.  IT.  Y,  Superior  Ct.,  1867,  Bissell  v, 
Hamblin,  6  Duer,  612. 

1579.  T^flla.  The  act  of  1786  {Bet,  Z., 
sess.  24,  ch.  9,  §  6),— -providing  that  the  rec- 
ords of  wills  proved  and  recorded  shall  be  as 
good  and  efifectual,  in  all  cases,  as  the  origi- 
nal wills  would  be,  if  produced  and  proved,— 
does  not  make  the  record  conclusive  upon  the 
heir.  It  is  only  prima-faeie  evidence  of  au- 
thenticity, and  may  be  repelled  by  contrary 
proof.  Supreme  Ct,,  1802,  Jackson  v.  Ram- 
sey, 8  Johns,  Om,,  284;  8.  P,,  2  Jteo.  Stat, 
68,  §  16;  and  see  Morris f>. Keyes,  1  JSTitt;  540; 
Jackson  v.  Walsh,  14  Johne,,  407. 

6.  Exemplifications  and  Certified  Copies. 

1580.  Pabllo  doomnanta.  Where  the  ori- 
ginal  dooument  is  of  a  public  nature,  an  exem- 
plification of  it,  if  it  be  a  record  or  a  sworn 
copy,  is  admissible  in  evidence.  [1  Stark., 
181.]  Supreme  Ct,,  1882,  Peck  «.  Farrington, 
9  Wend.,  44;  1887,  People  «.  Denison,  17  7^., 
812. 


1581.  Antfaority  of  offioer.  When  an  offi- 
cer  is  not  intrusted  to  make  out  a  copy,  and 
has  no  more  auUiority  than  a  oommon  peraon, 
the  copy  must  be  proved  in  the  strict  and 
regdarmode.  [PhiL  Ev.,  292.]  Supreme  Ct., 
1817,  OooUdge  c.  N.  T.  Firemen  Ins.  Co  14 
Johns.,  808.  ■' 

1582.  An  award  of  commissioners  for  the 
county  of  O.,  respecting  lands  which  were 
situate  in  that  county  at  the  time  of  the 
award,  may  be  exemplified  by  the  clerk  of 
that  county,  although  such  knds  were  subse- 
quently set  off  to-  the  county  of  0.  Supreme 
CU,  1829,  Jackson  v.  Tibbits,  2  Wend.,  692. 

1583.  PiUnfr  /<M«n«,  that  a  certified  copy 
18  not  evidence,  if  the  original  was  not  author- 
ized  by  law  to  be  filed.  Troy  &  Rutland  K  K 
Co.  «.  Kerr,  17  Barh^  681, 

1584.  OriginaL    Where  a  statute  makes  a 
certified  copy  of  an  entry  evidence,  the  on- 
ginal  is  also  evidence.    Supreme  Ct.,  1841 
People  f>.  Gray,  26  Wend.,  466.  ' 

1585.  Certified  copy.  ItseemM,  that  a  cer- 
tified copy  of  a  chattel  mortgage  is  admianble 
in  evidence,  with  like  effect  as  the  original, 
where  the  original  is  upon  file.  Van  Hassell 
f>.  Borden,  1  Hilt.,  128. 

1586.  Jad«;nient8  and  decrees  The  de- 
cree or  proceedings  of  a  court  of  record  may 
be  proved  by  an  authenticated  copy ;  and  let- 
ters of  administration  issued  by  a  surrogate  are 
within  this  rule.  Supreme  Ct,  1880,  Jackson 
V.  Robinson,  4  Wend.,  486. 

1587.  That  a  certified  copy  of  the  docket 
of  a  judgment,  procured  for  the  purpose  of 
redeeming,  may  be  good,  although  the  certifi- 
cate  does  not  state  that  the  clerk  has  com- 
pared the  copy  with  the  original,  and  that  it 
is  a  correct  transcript  therefirom,  and  j)f  the 
whole  of  such  original  Miller  e.  L^is,  4 
jV.  F.  (4  Oomst,),  664. 

158a  Clerk's  certifloate  not  evidence  of 
Jnd^poient  A  certificate  of  a  clerk  of  the  ex- 
istence of  a  judgment  against  A,  is  not  evidence 
of  it,  except  in  those  special  cases  where  it  is 
made  so  by  statute.  Apart  from  any  statutory 
provisions,  the  proper  way  to  prove  the  exist- 
ence of  a  judgment  is,  by  the  production  of  the 
record  itself  or  by  exemplification,  or  a  sworn 
copy.  Chancery,  1848,  Lansing  «.  Buasell,  8 
Barb,  Ch.,  826;  S.  P.,  1848,  Baker  e.  Kings- 
land,  10  Paige,  866.  St^eme  Ct.,  1868, 
Handly  «.  Greene,  16  Barb.,  601. 

1589.  The  ezempUfication  of  a  decretal 
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of  a  Ooart  of  Ohancery,  direoting  ex- 
ecntion  to  issue  after  the  afBnnance  in  the 
Oonrt  of  Errors  of  a  prior  decree,  is  not  snffi- 
cieot  eyidenoe,  bnt  the  original  decree  must 
be  produced.  Supreme  Ot.^  1807,  Wilson  «. 
Conine,  2  Johne.^  280. 

.  1590.  ZbrampUfloatloiL  In  an  action  on  a 
jadgment  of  an  inferior  domestic  court,  an  ex- 
emplification of  the  record  is  sufficient  evidence 
of  it  Supreme  (X,  1825,  Vail  o.  Smith,  4 
CefD.,  71. 

1591.  Error  in  ezempUficatlon.  Where 
an  exemplification  of  a  judgment  stated  that 
it  was  filed  and  docketed  on  May  22;  and 
the  execution  directed  the  sheriff  to  levy  on 
lands  of  which  the  defendant  was  seized,  on 
ICay  2;  and  the  cause  was  reserved  for  the 
consideration  of  the  court;  and  on  the  argu- 
ment)  the  plaintiff  produced  the  derk^s  certifi- 
cate that  the  exemplification  should  have 
named  the  2d  of  May ; — Beldj  that  the  error 
being  thus  cured,  a  new  trial  should  not  be 
granted.  Supreme  Ot^  1820,  Jackson  «.  Davis, 
18  Jchne^  7.      ^ 

1692L  Notarial  certifiad  copies  of  instru- 
ments, though  in  themselves'  not  sufficient, 
are  yet  admissible  as  forming  a  part  of  the 
inferior  evidence  of  the  execution  of  the  in- 
strument, when  the  original  cannot  be  pro- 
duced and  proved.  Supreme  Ot.y  1816,  idipri 
«.  Heffeman,  18  Johne^y  68. 

1593.  Gopiaa  aervad.  Where  one  party 
serves  on  the  other  copies  of  affidavits,  the 
original  of  which  are  on  file,  he  cannot  after- 
wards object  to  reading  the  copies  in  evidence 
in  the  same  action;  they  are  equivalent  to 
office  copies.  Supreme  Ct,^  1814,  Jackson  v. 
Harrow,  11  Johns.^  484. 

1594w  A  copy  of  an  answer  served  upon 
the  opposite  solicitor,  and  not  proven  as  an 
examined  copy,  is  not  admissible  in  another 
action.  It  should  be  proved  as  other  trans- 
cripts. Supreme  Ot^  1849,  Kellogg  v.  Kel- 
logg, 6  Barb.,  116. 

1595.  Legfalative  dooumenta.  Certified 
copies  of  petitions  and  papers  presented  to  the 
Legidature0rtma-/aace^dence  thereof.  Unotfif 
1837,  118,  ch.  140,  %  1. 

1596.  Papers  in  oflloe  of  aeoretaiy  of 
atata.  All  copies  of  records  and  papers  in  the 
<^oe  of  the  secretary  of  state,  certified  by  him, 
and  authenticated  by  the  seal  of  his  office,  shall, 
in  all  cases,  be  evidence,  equally  with  the  origi- 
nals.   1 1200.  QUiL,  166,  §  4. 

1597.  —  of  oomptroller,  Ac.  Certified 
copies  of  papers  deposited  or  filed  in  the  offices 


of  the  oomptroller,  state  engineer,  and  surveyor, 
made  evidence,  equally  with  originals.  1  Bm. 
Sua.,  187,  §  17. 

1598.  —  of  adijatant-general.  Copies  of 
papers  or  records  certified  under  the  seal  of  office 
of  the  adjutant-general,  evidence,  equally  with 
the  origiuals.  Lam  qf  1854,  1065,  ch.  898,  tit. 
8,  §5.    I  Sec.  Stat.,  B21,  ^7. 

1599.  —  of  county  clerk.  Copies  of  all 
papers  duly  filed  in  the  office  of  the  county  clerk, 
and  transcripts  from  the  books  of  records  kept 
therein,  certified  by  such  clerk,  with  the  seal  of 
his  office  affixed,  shall  be  evidence  in  all  courts, 
equally  with  the  originals.  1  Sec.  Stat.,  877, 
§66.  • 

IGOO.  The  provision  of  2  Rev.  Stat,  824^ 
§  72, — ^prescribing  the  mode  in  which  copies 
of  records  are  to  be  certified  by  the  clerk 
having  their  custody,— does  not  apply  to  ex- 
emplifications. They  ard  of  a  higher  charac- 
ter than  copies,  and  purport  to  proceed  from 
a  different  source.  Supreme  Ct,,  1848,  Mer- 
ritt  e.  Lyon,  8  Barb.,  110. 

1601.  —  of  town  olark.  *' Copies  of  all 
papers  duly  filed  in  the  office  of  the  town  cler^f:, 
including  those  filed  with  him  as  clerk  of  the 
commissioners  of  common  schools,  and  tran- 
scripts from  the  book  of  records,  certified  by 
him,  shall  be  evidence-in  all  courts,  in  like  man- 
ner as  if  the  originals  were  produced."  1  iZsv. 
SUiL,  850,  §  16. 

1602.  Although  by  1  Rev.  Stat.,  850,  §  16, 
copies  of  papers  duly  filed  in  the  office  of  the 
town  clerk,  and  transcripts  from  the  records, 
certified  by  the  town  clerk,  are  evidence,  the 
derk^s  certificate  that  A.,  B.,  and  0.  were  de- 
clared duly  elected  inspectors  of  election,  and 
that  no  others  had  been  elected  in  their  stead, 
and  that  no  appointment  of  any  others  had 
been  filed  in  his  office,  is  not  evidence.  [14 
Pick.,  442;  6  Cow.,  261;  2  Den.,  16.]  Sur 
preme  Ot.,  1862,  People  v.  Cook,*  14  Barb., 
269. 

1603.  —  of  canal  offlcara.  Regulations  of 
the  canal  commissioners  for  the  management 
and  navigation  of  the  canals,  may  be  proved  by 
copy,  certified  under  hand  and  seal  of  comptrol- 
ler.    1  Reo.  StaL,  222,  |  27. 

1604.  A  transcript  from  the  original  map  of 
any  canal  in  the  State,  or  from  an  office  copy, 
certified  as  correct  by  the  officer  with  whom  such 
map  or  copy  shall  be  filed,  to  be  presumptive 
evidence.    Laum  qf  1887,  517,  ch.  451,  §  6. 

1605.  Copy  of  resolutions  of  canal  board,  cer- 
tified by  the  clerk  of  said  board,  to  be  evidence. 
XoiM  (jT  1840,  287,  ch.  292,  §§  2,  8. 

1606.  Copies  of  all  books  and  papers  pertain- 
ing to  the  duties  of  the  auditor  of  tiie  canal  de- 


*  The  judgment,  in  this  ease,  was  affirmed,  CX. 
<lfAfpeaU,  1868,  8  M  F.  (4  Seld.),  67. 
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ptrtment,  and  tranacripto  from  the  minutes  of  the 
prooeedingB  of  the  ooromiseioners  of  the  caa\fX 
land,  and  of  the  canal  board,  certified  b^  said 
auditor,  under  his  official  seal,  to  be  evidence 
equally  with  the  original.  Zouw  of  1848,  272,  ch. 
162,  $  6. 

1607.  —  of  aacTetazy  of  regenta.  Copies 
of  records  kept  by  the  secretary  of  the  board  of 
regents  of  the  University,  and  duly  authenticated 
under  his  hand  and  the  seal  of  the  board,  evi- 
dence equally  with  the  originals.  Lawt  of  1866, 
844,  ch.  471,  §  4. 

1608.  —  of  clerk  of  ftnpenrlaora.  Copies 
of  records  in  the  office  of  the  cleric  of  a  board  of 
supervisors,  certified  by  such  clerk,  with  the  seal 
of  the  office,  to  be  evidence  like  the  originals. 
ZoiM  <2ri866,  883,  ch.  249,  S  2. 

1609.  WUla.  Exemplification  of  record  of 
will  proved  before  1785,  admissible,  when.  2 
JU9.  &rf.,  69,  §  20. 

1610.  Every  will  of  real  propertv  duly  proved, 
having  a  certificate  of  such  proof  thereon,  signed 
by  the  surrogate,  and  attested  by  his  seal  of  office, 
may  be  read  in  evidence,  without  ftlrther  proof 
thereof.  The  record  of  such  will,  or  thb  exem- 
plification of  such  record,  by  the  surrogate  in 
whose  custody  the  same  may  be,  may  be  received 
in  evidence,  the  same  as  the  original.  2  Hev. 
BUA,,  68,  §  16. 

1611.  The  transcript  of  the  record  of  a  will 
must  include  the  whole  of  it — that  is,  the 
records  of  the  proofs,  as  well  as  of  the  will 
Hself.  [1  Bev.  L.  of  1818,  865,  §  6.]  Su- 
preme  Ct,,  1841,  Morris  9.  Keyes,  1  Hid,  540. 

1612.  Upon  an  acoountiDg  before  a  surro- 
gate, when  payment  of  a  legacy  is  resisted  on 
the  ground  that  the  legatee  subscribed  the 
will  as  a  witness,  th6  record  of  the  testimony 
taken  by  the  surrogate  on  the  probate  of  the 
will  before  him,  with  his  decree  thereon,  are 
competent  evidence  to  shoW^at  the  will  was 
proved  without  the  testimony  of  such  witness. 
Ot,  of  Appeals,  1851,  Oaw  «.  Robertson,  6  If, 
r.  (1  Seld,%  125;  reversing  S.  0.,  3  Barb,, 
410. 

1613.  Under  the  provisions  of  2  Rev.  Stat, 
58,  §  15, — providing  that  the  record  of  a  will 
admitted  to  probate,  and  the  exemplification 
of  the  will  by  the  surrogate,  shall  be  received 
as  evidence,  ^., — it  is  necessary  that  the 
record  of  the  will  should  be  accompanied  by 
the  pi^fis  and  examinations  taken  before  the 
surrogate.  [1  Seld.,  125.]  These  proofs  and 
examinations  are  not,  however,  evidence  in 
the  cause.  K  F.  Superior  Ot,  1866,  Nichols 
e.  Romaine,  8  Ahhdtta*  Pr.,  122. 

1614.  A  certificate  of  a  surrogate,  of  the 
proof  of  a  will  of  real  estate  before  him,  by 
the  oath  of  one  of  the  subscribing  witnesses, 
without  accounting  for  the  others,  is  not  evi- 


dence.   Supreme  €ft.,  1849,  Staring  v.  Boweo, 
6  Barb.,  109. 

1615.  The  records  of  wills  and  letters-testm- 
mentary,  and  transcripts  thereof,  duly  certified 
by  the  surrogate  having  the  custody  ai  such 
records,  under  his  seal  of  office,  to  be  evidence, 
so  fiur  as  respects  any  personal  estate,  In  the  same 
manner  as  the  originals.    2  Re».  SUA,,  80,  §  68. 

1616.  llie  exemplification  of  the  record  of  any 
last  will  and  testament  proved  before  the  surro- 
gate, in  any  coimty  in  this  State,  before  the  first 
day  of  January,  1830,  certified  under  the  seal  of 
the  officer  having  the  custody  of  such  reeord, 
may  be  received  in  evidence,  with  like  effect  as 
the  original.    1  Laws  qf  1867,  894.  ch.  178. 

1617.  Criminal  oonvlotlona.  Exemplifi- 
cation of  the  transcript  of  clerk's  minuies  of  a 
criminal  convidion  and  sentence,  filed  in  the  aeo- 
retary  of  state's  office,  sufficient  evidence  on  the 
trial  of  the  accused  for  a  second  or  subsequent 
ofi^nce,— but  not  in  any  other  case,— of  the  con- 
viction stated  in  such  transcript.  2  Ref,  Atf:, 
788,  ^  8.  9. 

16jU9.  a  copy  of  the  minut^  of  any  conviction, 
with  the  sentence  of  the  court  thereon,  duly  cer- 
tified by  the  clerk  in  whose  custody  such  ndnute 
shall  be,  under  hi^  official  seal,  together  with  ^ 
copy  of  the  indictment,  certified  in  the  same  man- 
ner, to  be  evidence  of  such  conviction,  in  all 
cases  in  which  no  record  of  the  Judgment  has 
been  signed  and  filed.    2  Rm,  StaL,  7I»I,  S  10: 

1619.  Sheilfr'a  oertlfioate  of  wda.  Hie 
record  of  a  sherifiTs  certificate  of  sale,  or  a  certi- 
fied copy  thereof,  evidence  of  the  facts  therein 
contained,  equally  with  the  original.  1  Lowe  ^ 
1867,  98,  ch.  60,  §  2. 

1620.  Certificateaof  inoocpoiatlon.  Many 
of  the  general  acts  authorising  the  formation  of 
corporations,  provide  that  the  flict  that  the  requi- 
site steps  to  incorporate  have  been  taken,  may  be 
proved  by  a  certified  copy  of  the  certificate  of  in- 
corporation on  file.  Ilie  following  is  a  list  of 
these  enactments*: 

Banking  Atuxkttkin, — Certificate  of  original  or- 
ganisation, or  certified  copy,  made  evidence. 
Law  qf  1838,  249,  ch.  260, 1 17. 

Certificate  (or  certified  copy)  of  any  change  in 
terms  of  organization,  made  evidence.  Imet  <f 
1864,  442,  ch.  186,  %  189. 

Bridge  Cbfy9Nif^.---Oertified  copy  of  articles, 
with  i&davit  of  stock,  made  evidence.  Lou:*  qf 
1848,  377,  ch.  259,  %  4. 

Bunding  Omiparw.— Certified  copy  of  certificate 
made  evidence.    Law  (f  1861,  289,  ch.  122,  %  21. 

/WvyCbrR]EM»ts^.--ZaiM<ir  1868, 216,  ch.  186»S11. 

QoM-Lighi  Oonipany.^Lmn</lS^y  60,  ch.  87,  S  9. 

Ouano  CbmfNB^.— 2  Lawt  ^  1867,  167,  ch.  646, 
19. 

Inland  Navigation  Company. — Lawt  qf  1854,  622, 
ch.  282,  §  9. 

Librarg  Om^pany.^LawB  qf  1853,  788,  ch.  395, 

§^- 

Mamfadwnng^  ice.,  Cbnutang. — Lawt  rf  1848.  66, 
ch.  40,  §  9.    See,  also.  Lawt  </ 1811,  ch.  67. 1 8. 

Plank'Boad  and  JStmpikt  CVmpor^.— Certified 
copy  of  articles  of  association  and  affidavit  of 
stock  Bubscri ption,  made  evidence.  Lawt  qf  1 847, 
217,  ch.  210,  i  8. 

Private  and  Family  Oanderiet. — Certified  copy  of 
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oertfiicate  made  by  chairman  and  secretary  of 
neettng,  made  evidence.  Lam  uf  1864,  266,  ch. 
112>  1 8. 

jRaUroad  Cbm^Mtnws.-^Certified  copy  of  articles 
of  a^ociation  and  affidavit  of  stock  subscribed 
for,  made  evidence.  XaiMo/I850,211,ch.l40,S8. 

THeffTdqfh  Om^NiniM.— Certified  copy  of  certificate 
uf  incorporatioa,  made  evidence.  Lavft  rf  1848» 
392,  cb.  266,  %  8. 

1621.  Papen  in  fmbUo  otLoem  of  the 
United  States  gotrermnent.  A  copy  of  any 
doenmeBt,  Ac.,  In  any  of  the  departments  of  the 
government  of  the  United  States,  certified  by  the 
head  of  such  department,  and  attested  by  the  seal 
of  the  department,  may  be  given  in  evidence. 
Zai»t  0^1646,  808,  ch.  240,  %  1. 

1622.  A  oopy  of  a  register  from  the  treas- 
xaj  department  of  the  United  States  (where 
the  original  is  reqnbed  by  the  act  of  Oongreee 
to  be  filed,  after  a  veesel  is  condemned),  certi- 
fied bj  the  renter  of  the  department,  and  hie 
being  register  atteeted  by  the  secretary  of  the 
treasury  nnder  the  eeal  of  the  department,  is 
proof  of  the  raster;  and  proof  that  there 
was  a  register  is  primd^JMe  evidence  that  it 
was  on  board  during  the  voyage.  Ot,  qfJBr- 
f0r«,  1820,  Pacific  Ins.  Oo.  e.  Oatlett,  4  Wend.^ 
75;  affirming  S.  0.,  1  Id.,  661. 

1623.  Under  Laws  of  1846,  808,  oh.  240, 
providing  that  a  oopy  of  any  paper  in  any  de- 
partment of  the  United  States  government, 
certified  by  the  head  or  acting  chief  officer 
thereof^  to  have  been  compared  by  tiiem  with 
the  original,  and  to  be  a  correct  transcript 
therefrom  and  of  the  whole  of  the  original, 
and  attested  by  the  seal  of  the  department, 
admissible  in  evidence, — a  copy  of  a  stated 
acoonnt  with  a  postmaster  on  file,  and  certi- 
fied by  the  an£tor  for  the  treasury  of  the 
post-office  department  and  by  the  postmaster, 
general,  is  admissible.  Suprems  Ot,^  1848, 
Haddcck  e.  Kelsey,  8  Barh.^  100. 

16214.  P^6o66dingB  of  XTnited  Statea 
Conrta.  On  a  trial  by  record,  office  copies  of  a 
judgxAent  in  the  Circuit  Oourt  of  the  United 
States  in  Massachusetts,  proved  in  the  ordina* 
ry  method  pursued  wi^in  that  State, — Meld, 
sufficient  It  is  not  widiin  the  Act  of  Oon- 
gress.  Supreme  Cty  1800,  Fepoon  «.  Jenkins, 
2  Johns.  Cos.,  119;  S.  0.,  »u^  nom,  Jenkins  e. 
Kinsley,  Col.  A  C,  Cos.,  186;  8  Johns.  Oas.,  3 
ed.,  474.  Oompare,  however,  Baldwin  e.  Hale, 
17  Johns.,  272. 

1625.  A. copy  of  any  record  or  proceedings  of 
the  United  States  District  and  Circuit  Courts,  cer- 
tified by  the  detrk,  ftc.,  under  his  official  seal, 
may  be  read  in  evidence.    Law  qf  1846,  826,  di. 


1626.  Proceedinga  of  loan  oonimiaaldta- 
era.  Attested  oopy  of  mortgage  made  to  loan 
commissioners,  or  of  the  minute  made  of  the  same 
in  the  book  of  the  comraisgioners,  made  evidence. 
ZmM/1837,  128,  ch.  160,  §  27. 

1627.  A  certified  copy  of  mortgage  made  to 
loan  commissioners,  oi^  transcript  of  record,  made 
evidence.     Lawt  qf  1844.  509,  ch.  826,  §  2. 

1628.  A  certificate  of  proceedings  of  loan  com- 
missioners and  transcript  of  record  thereof,  vrima' 
fadt  evidence  of  the  ikcts  statM  therein.  Laws  pf 
1844,  610,  ch.  826,  %  8. 

162^.  Publio  recorda  o^  anodidr  State. 
Under  the  act  of  Congress  of  March  27,  1804 
(3  C.  8.  Stats.  atL.,  298,  ch.  56),— providing 
that  all  records,  dra.,  in  any  public  office  of 
any  State,  shall  be  proved  in  any  6ther  State 
by  the  attestation  of  the  keeper  of  such  records, 
dxs.,  and  the  seal  of  his  office  thereto  anne^ad, 
^t  is  not  necessary  that  a  certificate  of  a  local 
officer, — e.  g.,  a  town  derk, — which  is  attested 
without  a  seal,  should  show  that  the  officer 
had  no  seal.  SupreAie  Ot.,  9p.  T.,lW^^sMf' 
ville  Manufacturing  Oo.  e.  Brown,  9  E^. 
Pr.,  27. 

1630.  The  town  clerk,  in  this  State,  having 
no  seal,  the  courts  of  this  State  should  pre- 
sume that  those  of  another  State  have  none, 
rather  than  the  contrary.    Ih. 

1631.  Although  reocHrds  of  proceedings  in 
eowrts  of  one  State  are  to  be  authenticated  by 
the  attestation  of  the  clerk,  certified  by  the  judge 
[Act  of  Oong.,  1790],  the  records  of  an  office  not 
pertaining  to  any  court  must  be  authenticated 
by  the  keeper  of  the  records,  certified  by  a 
Judge,  and  the  certificate  of  the  judge  in  turn 
certified  by  a  clerk  [Act'  of  1804].  Supreme 
Ct.,  1«^  Markoe  e.  Aldrich,  1  AhboM  Pr.,  65. 

1682.  The  attestation  to  the  record  of  a 
court  of  another  State  must  be  certified  by  the 
presiding  judge  of  such  court,  as  being  ih  due 
form.  Supreme  Ot.,  1800,  Smith  e.  Blagge, 
1  Johns.  Oas.,  288. 

1633.  The  certificate  of  the  magistrate  that 
the  clerk*s  ^^  attestation  is  in  due  form  of  law,** 
is  conclusive  that  the  attestation  is  in  proper 
form,  for  the  purpose  of  the  admissibility  of 
the  copy  of  tiie  record  in  evidence.  It  is 
made  by  the  act  of  Oongress  the  only  evidence 
on  that  subject.  [1  GreenL  £v.,  S  506 ;  9  Or., 
122 ;  1  Pet  0.  0.  B.,  852 ;  1  Johns.  Oas.,  288 ; 
7  Or.,  408;  18  Serg.  d^  R,  185 ;  2  0.  d^  Hill's 
Kotes,  860,  861,  1180,  1182,  1188.]  Ot.  of 
Appeals,  1858,  Hatcher  e.  Boehelean,  18  Jf. 
7.  {4t  Smith),  m. 

1634.  ZbBciniplifioatlon  of  mortgage.    Aft 
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ezemplifioation  of  a  registry  of  a  mortgage  re- 
corded in  a  neighboring  State,  oannot  be  read 
in  e^idenoe;  the  original  mortgage  must  be 
produced.  Supreme  Ot.^  If.  P.,  1816,  Quay 
V.  Eagle  Fire  Ins.  Co.,  Anth,  K  P.,  2S7 ;  and 
see  S.  0.,  more  fully  reported,  2  Cfity  K  Bee.^  1. 

1635.  Publio  records  of  foreign  ooan- 
txies.  A  copy  of  any  patent,  record^  or  other 
document,  remuning  of  record  in  a  publio  office 
of  any  foreign  kingdom,  State,  or  country,  when 
certified  according  to  the  form  in  use  in  such 
kingdom,  State,  or  country,  and  also  certifled 
according  to  provisions  of  this  act,  may  be  read 
in  evidence  in  any  court  in  this  State.  Lcum  rf 
1868,  600,  ch.  808. 

1636.  Jndgments  of  foreign  tribanala.  A 
copy  of  a  judgment  in  a  foreign  tribunal,  cer- 
tified by  the  secretary  of  state  for  foreign 
affiiirs  of  the  country  in  which  the  tribunal 
exists,  is  not  sufficient  as  an  exemplification  of 
the  judgment,  unless  it  appear  that  such  min- 
ister has  the  official  custody  of  such  records. 
QwjprmM  Ot^  1804,  Yandervoort  e.  Smith,  2 
€al,  165. 

1637.  A  translation  of  such  a  document,  to 
be  admissible,  must  have  been  made  on  oath ; 
and  a  translation  by  a  consul,  not  on  oath,  is 
of  no  validity.    lb. 

1638.  Copies  of  the  proceedings  or  decrees 
-of  foreign  courts,  though  under  the  hands  and 
eeals  of  the  officers  of  such  courts,  are  not,  of 
themselves,  evidence,  but  must  be  proved  like 
other  writings.  [0  Mod.,  66 ;  8  East,  221.] 
Supreme  Ct,  1808,  Delafield  v.  Hand,  8  Johns., 
810. 

1639.  The  fact  that  a  copy  of  such  pro- 
ceedings had  been  delivered  by  the  defendant, 
or  his  agent,  in  the  course  of  proceedings  in 
another  action,  does  not  preclude  him  from 
objecting  to  it    lb. 

1640.  A  document  purporting  to  be  a  copy 
of  a  foreign  judgment  is  sufficiently  authenti- 
cated, if  shown  to  have  been  signed  by  the 
«lerk  of  the  court  who  has  the  custody  of  the 
records,  and  whose  duty  it  is  to  certify  them, 
and  it  is  shown  that  the  court  has  no  seal, 
but  the  seal  affixed  is  the  seal  of  the  college  of 
notaries,  and  that  the  notaries*  signatures  are 
genuine,  and  that  the  document  is  authenti- 
cated in  the  customary  way.  Supreme  Ot, 
1827,  Packard  «.  Hill,*  7  Oow.,  484. 

1641.  A  sentence  of  a  foreign  court  of  ad- 


*  This  decision  was  approved  in  a  fhrther  deoi- 
sion  in  the  same  cause,  S  Wend.j  411 ;  whioh  latter 
was  affirmed,  5  W^nd.^  876. 


miralty,  not* signed  by  the  judge,  but  authen- 
ticated by  the  actuary,  in  the  abeenoe  of  the 
registrar,  and  with  a  deposition  annexed, 
proving  the  seal,  and  the  signature  and  offi- 
oial  character  of  the  officer, — JETeld^  sufficient 
Supreme  Ot,,  1811,  Gardere  e.  Columbian  Ins. 
Co.,  7  Johhi,,  614. 

1642.  Mode  of  authenticating  the  records  and 
judicial  proceedings  of  courts  in  foreign  countries, 
to  entitle  them  to  be  admitted  in  evidence  in  the 
courts  of  this  State,  prescribed.  2  Rev.  StaL ,  896, 
§26. 

1643.  Copies  of  records  and  proceedings  in  the 
courts  of  a  foreign  country  may  be  adnSttad  in 
evidence,  upon  certain  proof.  2  Meo.  Stat.,  397, 
§27. 

1644.  A  private  writing, — e.  g^  a  oo-suretj's 
consent  to  a  release  of  a  debtor  of  the  United 
States, — although  necessarily  deposited  in  a 
public  office,  is  not,  therefore,  to  be  deemed  a 
record ;  and  if  there  be  no  statute  making  a 
certified  copy  evidence,  and  it  cannot  be  re- 
moved so  as  to  produce  it  on  the  trial,  it  most 
be  proven  on  a  commission,  or  by  calling  the 
subscribing  witness  and  producing  a  sworn 
copy.  Supreme  Ot,  1848,  Bouchaud  e.  Bias, 
8  Den.,  288. 

6.  OffieM  Certificates 
A.  In  General. 

1645.  Statate  moA  ba  stxioUy  foUoirad 
Where  proofs  by  certificate  and  the  like,  are, 
by  statute,  substituted  for  common-law  evi* 
denoe,  all  the  forms  directed  by  the  statute, 
whether  preliminary  or  substantial,  must  be 
stricUy  complied  with.  Supreme  GL^  1886, 
Rogers  e.  Jackson,  19  Wend.,  888. 

1646.  Certifioate  evidenoa  in  favor  of 
offloer.  The  certificate  of  an  officer,  when, 
by  law,  evidence  for  others,  is  competent  tes- 
timony for  himself  provided  he  was  compe- 
tent, at  the  time  of  making  it^  to  act  offioiallj 
in  the  matter.  Subsequently  acquired  interest 
does  not  affi»ct  the  competency  of  the  certifi-  t 
cate.  Supreme  Ct.^  1849,  MoKnight «.  Lewis, 
5  Barb.,  681. 

1647.  Certifloate  premmad  gamdna.  A 
certifioate  which  appears,  on  its  face,  to  be  in 
conformity  with  the  statute,  is  presomptive 
proof  of  its  own  genuineness;  and  where  it 
describee  the  proper  officer  acdng  in  the 
proper  place,  it  is  teken  as  proof  both  of  his 
character  and  local  jurisdiction.  [4  Wash.  O. 
0.,  718;  1  Pet  0.  0.,  429;  17  Wend.,  118.] 
Supreme  Ct,  1840,  Thunnan  «.  Cameron,  24 
Wend.,  87. 
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1648.  Thas,  in  the  case  of  the*jadgment  of 
a  court  of  general  jarisdioti  on  of  another  State, 
the  certificate  itself  is  presnmptiye  proof  of 
the  official  character  of  the  certifying  magis- 
trate. OU  of  Appeals^  1 858,  Hatcher  «.  Roche- 
lean,  18  J\r.  F.  (4  Smith),  86. 

1649.  Lou  of  document.  A  certificate, 
nnder  seal  of  nny  officer  haying  the  legal  custody 
of  any  document,  &c.,  certifying  that  diligent 
search  has  heen  made  in  his  office,  and  that  such 
document  cannot  be  found,  to  be  presumptive 
evidence  of  such  &ct  2  Rev.  Stat.,  552,  §  12; 
and  see  Cuyler  «.  Sanford,  8  Barb.,  225. 

1650.  Choice  of  terms.  Certificate  of  draw- 
ing for  choice  of  terms  between  justices  of  the 
peace,  made  evidence.     1  Beo.  Stat.,  112,  §  48. 

1651.  Alien's  declaration  of  Intention. 
Deposition  ou  affirmation  may  be  made  by  an 
alien  resident  of  his  intention  to  be<l5me  a  citi- 
zen, and  certified  by  the  officer  taking  the  same, 
and  filed  and  recorded  by  the  secretary  of  state ; 
and  such  certificate  or  a  certified  copy  thereof 
is  evidence  of  the  facts  therein  contained.  1  Bev. 
SUU.,  720.  §  15,  as  amended,  Loim qf  1834, 488,  ch. 
272. 

1652.  Cartifloate  of  bank  superintend- 
ent. Certificates,  &c.,  executed  by  the  •superin- 
tendent of  banking  department,  and  copies  of 
papers  in  his  office,  certified  by  him  under  seal, 
made  evidence,  equally  with  the  originals.  Laws 
^1851,  810,  ch.  164,  §4. 

1653.  —  of  oommissionera  of  forfeitares. 

A  copy  of  a  certificate  of  the  commissioners 
of  forfeitures,  fnmiBhed  to  the  state  treasurer, 
in  pnrsnance  of  a  special  act  of  remission,  as  a 
basis  for  a  settlement,  nnder  the  act,  with  the 
parties  relieved,  and  the  treasurer^xS  certificate 
of  his  doings,  indorsed  on  such  copy  thereof, 
and  deposited  in  his  office,  is  competent  evi- 
dence in  an  action  relating  to  the  land.  It  may 
be  deemed  an  original  for  this  purpose,  and 
may  be  proven  by  exemplification.  Supreme 
OSe.,  1825,  Jackson  fU.  Oole,  4  Cow,,  587. 

1654.  —  of  commissionerB  of  railroad 
fond.  The  certificate  of  the  commissioners  of 
the  railroad  ftind  of  Bome  (made  under  Lowe 
0/1868,  ch.  288,  §  11),  that  the  necessary  stock- 
subscription  to  authorize  the  issue  of  bonds  as 
provided  for  by  the  act,  had  been  made, — 
ffeld,  conclusive  evidence  of  that  fact,  in  favor 
of  a  hona-fide  holder  of  the  bonds.  Ct.  of  Ap» 
peaU,  1850,  Bank  of  Bome  e.  Village  of  Bome, 
19  K  T.  (6  Smith),  20. 

1655.  —  of  comptroller.  Certificate  of  comp- 
troller evidence  of  neglect  of  master  of  canal-boat 
to  make  statement  to  canal  collector  of  the  num- 
ber of  passengers.    1  Bm,  Stat.,  244,  f  146. 

1656.  —  of  ooDsaL  The  certificate  of  a 
consul  of  the  United  States,  resident  in  any 


foreign  port  or  oonntry,  under  his  seal,  of  the 
proof  or  acknowledgment  before  him,  of  any 
written  instrument,  except  wills,  and  promis- 
sory notes,  and  bills  of  exchange,  in  the  same 
manner  as  though  it  were  a  conveyance  of 
real  estate,  entitles  it  to  be  read  in  evidence. 
(2  Eeo.  Stat,  41,  §  4;  500,  $  72.)  Supreme 
at.,  1848,  St.  John  e.  Oroel,  5  Mil,  578. 

1657.  — ^^of  fenoe-Tlewera.  The  centificate 
of  fence- viewers  that  sheep  killed  were  killed  by 
dogs,  if  made  upon  notice  to  owner  of  dogs,  is 
presumptive  evidence  in  actions  brought  against 
such  owners.    1  Rev,  Stat.,  705,  %  11. 

165a  ^  of  inspector.  The  certificate  of 
an  inspector  of  sole-leather,  appointed  nnder 
2  Bev.  L.  of  1818,  840,  is  not  conclusive  as 
to  the  quality  of  the  leather  inspected.  Su- 
preme Ct,,  1827,  Olintsman  e.  Korthrop,  8 
Cow,,  45. 

1659.  A  certificate  of  inspection  of  pot  or 
pearl  ashes  made  by  an  ^spector,  nnder  1 
Bev.  Stat.,  548,  §§  66,  77,  is  not  evidence  of 
ownership  of  the  property.  Supreme  Ct,^ 
1888,  Williams  e.  Merle,  11  Wend,,  80. 

16601  The  certificate  of  inspectors  of  plank- 
roads,  under  section  84  of  the  general  plank- 
road  act,  is  not  conclusive  against  the  people 
in  a  direct  proceeding  to  test  the  manner  in 
which  the  road  has  been  constructed.  Su^ 
preme  Ct,,  Sp,  21,  1857,  People  «.  Fishkill  ^ 
Beekman  Plank-road  Ck>.,  27  Barh.,  445. 

1661.  The  appropriate  evidence  of  the  com- 
pletion of  a  plank-road,  or  a  sufficient  propor- 
tion thereof,  to  justify  the  erection  of  toll-gates 
and  the  exaction  of  toll,  is  the  inspector's  cer- 
tificate. Certificates  uncertain  in  respect  to 
the  portion  of  the  road  to  which  they  are  in* 
tended  to  apply,  or  as  to  the  fact  of  the  three 
miles  required  being  consecutive  ftiiles,  are 
fatally  defective,  and  parol  evidence  ia  inad- 
missible to  help  them.  Supreme  Ct,  Sp,  T^ 
1856,  Hammondsport  &  Bath  Plank-road  Co. 
e.  Brundage,  18  Sow.  Pr,,  448. 

1662.  —  of  Justice.  A  jnstice^s  certificate 
that  a  certain  matter  was  claimed  before  the 
Jury  as  a  set-ofiE^  is  extra-judicial ;  the  claim 
not  being  a  proceeding  in  the  cause,  nor  the 
statement  one  of  evidence.  Supreme  Ct,^  1826, 
Wolfe  V.  Washburn,  6  Cow,,  261. 

1663.  The  certificate  of  a  justice,  of  the  pro- 
ceedings, judgment,  and  execution  in  a  canse, 
declared  by  the  act  of  1824,  292,  §  29,  to  be 
evidence  of  the  facts  contained,  must  show 
upon  its  face  that  he  had  jurisdiction  both  of 
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the  person  and  the  sntgeot-matter.    Supreme 
(».,  1880,  Benn  e.  Borst,  5  Wend,,  292. 

166i.  A  Joatioe's  official  certifioftte  of  a 
judgment^  ko.  (Law$  of  1824,  292,  §  29 ;  see 
2  jSra.  Stat.,  8  ed.,  864),  is  evidence  for  the 
^ostioe  equally  with  others.  Supreme  Ct., 
1882,  Maynard  c.  Thompson,  8  Wend.,  898. 

1665.  A  justice  may,  after  he  has  gone  out 
of  office,  certify  under  the  statute  to  a  Judg- 
ment rendered  by  him  when  in  office.    Ih, 

See,  also,  as  to  Aatfa«ii,tioatik»i  of  proceed- 
ings before  justices,  iupra,  609,  1608*1529. 

1666.  ^  of  leader  of  military  band.  Sworn 
return  made  by  leader  of  band  ctf  musidana  to 
<}onuDAnding  oQcer,  evidence  of  delinquencies  of 
members  of  the  band.  Lmo9  qf  1864, 1087,  ch. 
898,  tit.  4,  §  48. 

1667.  —  of  master  in  cbanceiy.  As  a 
master  in  chancery  continues  in  office  for  the 
period  of  six  months  after  the  expiration  of 
bis  term  of  office,  for  the  purpose  of  complet- 
ing proceedings  dKmmenced  before  him,  his 
certificate  as  to  proceedings  had  before  him 
afterwards  is  considered  as  being  under  his 
official  oath,  and  is  evidence.  Chancery,  1848, 
American  Insurance  Oo. «.  Simers,  8  Ch.  Sent, 
70. 

1668.  —  of  ofBoer  appointing  tnmtees. 
The  appointment  of  trustees,  and  the  report 
<Kf  the  officer  making  the  same,  in  proceedings 
under  the  Revised  Statutes  against  an  ab- 
sconding, concealed,  or  non-resident  debtor, 
are,  by  force  of  the  statute  (2  Set>.  Stat.,  18, 
S§  62,  68),  evidence  in  favor  of  a  party  deriv- 
ing title  from  the  trustees,  that  the  proceed- 
ings stated  therein  were  had.  Ct.  of  Appeals, 
1866,  Wood  V.  Ohapin,  18  K  Y.  (8  Xem.), 
609. 

1669.  —of  owner  of  salt  foctory.  Certifi- 
cate of  owner  of  coarse  salt  manu£Eu;tory  that  a 
person  is  employed  therein,  evidence  of  sudi  em- 
ployment.    1  JSee.  Sua.,  278,  §  158. 

If  ^Ol  —  of  atate  treasurer.  Beoeipts  for 
money  paid  to  the  treasurer,  not  evidence  of  pay- 
ment, unless  countersigned  by  the  comptroller. 
lIUo.Stat.,  170,  §4. 

1671.  Beoeipts  for  canal  moneys  paid  to  the 
treannrer,  not  evidence  of  payment,  unless  coun- 
tersigned by  the  canal  auditor.  Loim  of  1848, 
272,  ch.  162,  §  12. 

1672.  —  oianperlntendentof  pnbUo  in- 
atmotlon.  Copies  of  all  papers  in  the  office  of 
the  superintendent  of  public  instruction,  and  acts, 
orders,  and  decisions,  made  by  him,  authenticated 
mider  his  hand  and  seal  of  office,  made  evidence 
equally  with  the  originals.  Lam%  <f  1864,  280, 
eh.  97,  §  8. 

Aa  to  oertifioates  to  Coplee  of  doonments. 


see  tupra,  Ut.  MDemplifieatioM  and  Cert^jfiei 
Copies. 

As  to  the  conclusiveness  of  a  certificate  of 
meotlon,  see  Elbotioh. 

As  to  the  admissibility  of  certificates  to 
prove  various  PartlOQlar  fiiot^  see  ii\flra,  tiu 
JSelative  to  Pa/rtieula/r  Facte  and  Istties. 

B.  Notary's  Certificate. 

1673.  Original  protest^  ^rhen  admiaaible. 

In  case  of  the  death,  insanity,  absence,  &c..  of 
any  notary  public,  his  original  protest,  upon  hi« 
seal  and  signature  being  duly  proved,  is  presump- 
tive evidence  of  any  denumd  of  acoeptanoe  or 
payment  therein  stated.  2  Beo.  Stat.,  288,  |  46. 
Compare  Cummings  v.  Fisher,  Anth.  If.  P.,  1. 

1G74.  If  the  notary  l>e  dead,  his  original 
protest  and  certificate,  under  his  official  seal, 
are  presumptive  evidence  of  demand  and  no- 
tice of  non-payment  (2  £e9.  Stat,  288),  though 
the  defendant  has  denied,  by  affidavit,  the  re- 
ception of  notice,  pursuant  to  the  act  of  1888 
^ifkfira,  1680).  The  proviso  of  the  act  of  1888 
only  operates  to  enable  a  party  to  prednde  the 
certificate  as  evidence,  so  far  as  the  certificate 
derives  its  efficacy  from  that  act.  Supreme 
Ct.,  1849,  McEnight  e.  Lewis,  5  BoTb.^  681. 

1675.  BCemorandom.  Any  note  or  memo- 
randum made  by  a  notary  public,  in  his  own 
handwriting,  or  signed  by  him  at  the  foot  of  any 
protest,  or  in  his  regular  register  of  official  acts, 
is  presumptive  evidence  of  Uie  fibct  of  any  notice 
of  non-aooeptanoe  or  non-payment^  having  been 
sent  or  delivered  at  the  time  and  in  the  man- 
ner stated  in  such  note  or  memorandum.  2  Sa. 
.Slo^.,  284,  §47. 

1676.  The  provision  of  2  Rev.  Stat,  284, 
§  47, — ^making  the  memorandum  of  a  deceased 
notary,  in  his  register,  evidence  of  the  fact 
that  a  notice  of  non-acceptance  or  non-pay- 
ment was  sent, — does  not  extend  to  an  entry 
or  statement  of  the  presentment  and  demand 
of  the  note  or  bill.  Supreme  Ct.,  Sp.  71, 1854, 
Otsego  County  Bank  e.  Warren,  18  Barb,^  290 ; 
but  see  Butler  v.  Wright,  2  Wend.,  869. 

1677.  A  memorandum  in  a  book  of  proteata 
kept  by  a  notary, — Held,  admissible  to  show 
reasonable  diligence  exerted  to  find  the  maker, 
in  order  to  make  demand,  the  notary  being 
dead.  Supreme  Ct.,  1822,  Halliday  «.  Marti- 
net, 20  Johne.,  168;  B.  P.,  Butier  e.  Wright,  2 
Wend.,  869;  affirmed,  S.  0.,  6  /d.,  284. 

1678.  A  memorandum  of  protest  made  on 
the  back  of  a  note  by  a  notary,  since  deoeased, 
^HM,  admissible.  Supreme  Ct.,  1829,  Hart 
e.  Wilson,  2  Wend^  618. 


EVIDENCE. 


73S 


;HMMa1  Q&rU^MAmi-JMMrft  OntiflMto. 


I 


]j679.  A  memoruidam  of  senrioe  of  notice 
of  proteet,  made  by  a  cashier,  he  being  dead, — 
MMj  admissible.  Suprmna  Ot,,  1881,  Niohols 
«.  Goldsmith,  7  Wend.^  100, 

1680.  Act  of  1833.  fh  all  actions  at  law, 
the  certificate  of  a  notary,  under  seal  of  office,  of 
the  presentment  of  any  note  or  bill  for  acceptance 
or  payment,  and  of  any  protest  of  such  note  or 
bill,  and  of  the  seryice  of  notice  thereof  on  any 
or  all  the  parties,  specifying  the  mode  of  giving 
such  notice,  and  the  reputed  place  of  reddence 
of  the  party  to  whom  the  same  was  given,  and 
the  post-office  nearest  thereto,  to  be  presump-, 
iive  evidence  of  the  &cts  contained  in  such  cer- 
tificate ;  but  not  where  the  defendant  shall  an- 
nex to  his  plea  an  affidavit,  denying  having 
received  notice  of  non-acceptance  or  of  non-pay- 
ment of  such  note  or  bill.  Lowb  of  1888,  8d4, 
ch.  271,  S  8. 

1681.  notary  inoompetent  aa  a  witneas. 

The  oertifioate  of  a  notary,  which,  by  the  act 
of  1888,  is  made  evidence,  is  not  admissible 
where  the  notary,  by  reason  of  interest,  would 
be  an  incompetent  witness.  [2  Watts,  141.] 
Supreme  OL^  1889,  Herkimer  Ck>anty  Bank  e. 
Cox,  31  Wmd.,  119. 

1688.  Otherwise,  where  the  notary  would 
have  been  competent  at  the  time  of  making 
the  certificate.  Supreme  Ot.^  1849,  MoKnight 
V.  Lewis,  5  Barb^  681. 

1683.  Mote  payable  in  another  State. 
The  act  of  1888  has  no  application  to  the  case 
of  a  certificate  of  a  notai^  of  this  State  to  the 
presentment  of  a  note  drawn  payable  at  a 
place  in  another  Btate.  Supreme  Ot.^  1847, 
Datehess  Oo.  Bank  e.  Ibbotson,  6  JOen,,  110. 

168C  The  dishonor  of  a  promissory  note, 
payable  at  a  j^aoe  within  a  foreign  State,  can- 
not be  proved  by  the  certificate  of  a  notary. 
It  18  only  in  relation  to  foreign  biUs  of  ex- 
change that  the  protest  of  a  foreign  notary 
can  be  admitted  in  evidence,  and  a  note  is  not 
rendered  a  bill  of  exchange  by  being  made 
payable  in  a  foreign  place.  The  provisions  of 
onr  own  statnte  apply  only  to  protests  made 
within  this  State,  and  by  6nr  own  notaries. 
And  even  a  statnte  of  the  State  vnthin  which 
the  note  is  made  payable,  declaring  the  nota- 
ry's certificate  of  protest  legal  evidence,  doee 
not  justify  ite  admission  in  the  courts  of  this 
State,  There  is  no  case  in  which  a  foreign 
law  can  be  permitted  to  control  and  supersede 
our  own  mlea  of  evidence.  iT.  F.  Superior 
Oky  18M,  Kutland  «.  Wanzer,  2  Duer,  278. 

1688.  Fbraien  notary.  The  act  of  1888, 
applies  only  to  notaries  of  this  State.  It  is  no 
part  of  the  duty  of  a  notary  to  give  notice  of 


protest,  and  the  certificate  of  a  foreign  ^notary 
is  no  evidence  of  his  having  done  so.  Supreme 
Oi,,  1842,  Bank  of  Rochester  e.  Gray,  2  HiXf^ 
227.* 

1686i  Ziax  fori.  The  admission  of  a  nota- 
rial certificate  of  protest,  as  evidence,  depends 
on  the  2fl0/m,  and  it  is  not  admissible  by  itself, 
unless  it  be  sealed.  Supreme  Gt^  1842,  Bank 
of  Rochester  e.  Gray,  2  HiU^  227.  See,  also, 
Ross  e.  Bedell,  6  Duer,  462. 

1687.  Aotfaentioation  of  certificate.  When 
a  certificate  of  protest  is  properly  authenti- 
cated by  the  seal  of  the  notary,  no  proof  of 
his  signature  or  of  his  authority  to  act  is  ne- 
cessary. [20  Wend.,  84;  1  Hill,  44;  8  Wheat, 
881 ;  2  Greenl.  Ev.,  158.]  N.  F.  Superior  Ct, 
1866,  Ross  e.  Bedell,  5  Du^r,  462. 

168&  Where  the  notarial  certificate  makea 
no  mention  of  the  service  of  notice  of  protest; 
a  memorandum  at  the  foot  of  tfie  draft  annex- 
ed to  the  certificate  is  no  evidence  of  such  ser- 
vice. Supreme  Ci,^  1849,  Bank  of  Yergennea 
e.  Cameron,  7  Bofrb.^  148. 

1689.  BuScienoy  of  certificate. — Resi- 
dence. A  notarial  certificate  of  notice,  speci- 
fying the  reputed  residence  to  which  the  no- 
tice was  sent,  is  prima-/aeie  evidence  of  the 
reputed  place  of  residence  of  the  party  notified. 
Supreme  Ct.,  1840,  Bell  e.  Lent,  24  Wend.,  280. 

1690.  A  notarial  certificate  of  notice  of 
protest  is  defective  unless  it  specify  the  post- 
office  nearest  to  the  reputed  place  of  residence 
of  the  party  notified.  Supreme  Ot,  1888, 
Rogers  «.  Jackson,  19  Wend.,  888. 

1691.  Since  the  act  of  1886  (Zmm<?/ 1885, 
152,  ch.  141.  See  Bills,  Notks,  and  Ohsokb, 
847),'  the  certificate  need  not  specify  the  par- 
ty*s  reputed  place  of  residence,  and  the  post- 
office  nearest  to  it  Supreme  Ot.,  1848,  Ketch- 
urn  e.  Barber,t  4  Hill,  224. 

1692.  When  made.  It  is  no  objection  to 
a  notarial  certificate  that  it  was  drawn  up  long 
after  the  protest.  The  statute  gives  it  as  a 
substitute  for  the  notary^s  personal  attendance 
at  the  trial,  and  it  may  be  drawn  up  when- 
ever it  happens  to  be  wanted.  Supreme  Gt.^ 
1842,  Oayuga  County  Bank  «.  Hunt,  2  Sill, 
685. 

1693.  Boor  of  demand.  A  notarial  cer- 
tificate of  demand  aud  notice  need  not  state 


*  Doubted  in  Bank  of  Yergennes  e.  Cameron,  T 
Barb.,  14$;  and  see  Halliday  e.  MoDongall,  90 
Wmd.,  81,  87. 

t  Affirmed,  on  other  points,  S.  C,  7  BiU,  444. 
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the  honr  of  presentment  Supreme  Ct.y  1842, 
Oayagft  County  Bank  i?.  Hunt,  2  ffi/i,  686. 
N.  r.  Bwpwior  Cts  1848,  De  Wolf  f.  Mnrray, 
2  Sandf,,  166. 

1694.  Presentment  by  notary  in  peroon. 
The  notarial  certificate,  to  satisfy  the  statute, 
must  show  a  presentment  for  payment  by  the 
notary  himseli;  If  it  state  that  he  caused  it 
to  be  presented,  it  is  inadmissible.  [4  T.  B., 
176;  Ohitt.  on  B.,  8  ed.,  496;  2  Rer.  Stat., 
2  ed.,  212.]  Supreme  Ct,  1842,  Onondaga 
Oonnty  Bank  «.  Bates, *8  EiU,  68 ;  1847,  War- 
nick  «.  Crane,  4  Den.,  460.  8.  P.,  Ot.  of  Ap- 
peah,  1862,  Hant  e.  Maybee,  7  K  Y.  (8  Seld.), 
266;  and  see  Cole  n.  Jessup,  10  Id.,  06 ;  S.  O.f 
10  Bow,  Fr.,  616  \  affirming  8.  C,  9  jSorft.,  896. 

1695.  A  certificate  stating,  without  detail, 
that  the  notices  were  served  by  putting  them 
into  the  post-office,  is  sufficient,  for  this  im- 
ports that  the*  notary  made  the  service  him- 
self^ or  knew  that  it  was  made.  Supreme  Ct.^ 
1848,  Eetchum  «.  Barber,*  4  HiU,  224;  1848, 
Seneca  County  Bank  v.  Nea88,t  6  Den,,  829. 

1696.  Identity  of  note.  Where  the  certifi- 
cate was  of  the  presentment  of  the  note,  of 
'!fhich  a  copy  is  annexed,  ^^at  the  Commercial 
Bank,"  and  the  copy  corresponded  with  the 
note,  which  was  payable  at  tibe  ^^  Commercial 
Bank' of  Albany," — ^iTdJe^  sufficient.  Supreme 
Ct.,  1842,  Onondaga  County  Bank  «.  Bates,  8 
BUI,  68. 

1697.  Notice  of  protest  A  notarial  cer- 
tificate of  notice  need  not  state  the  contents 

i  of  the  notice.  A  certificate  stating  a  due  pre- 
sentment, and  adding  that,  on  the  same  day, 
'^due  notices  of  the  following  protest"  were 
put  into  the  postroffice,  is  sufficient.  Ct.  qf 
AppeaU,  1860,  Seneca  County  Bank  o.  Neass, 
8  If.  Y.  (8  Cmet.),  442;  affirming  S.  C,  6 
Ben,,  829. 

169a  Posaeulon  of  the  bilL  A  notary^s 
certificate  that  he  went  with  the  draft  to  the 
place  of  payment,  and  demanded  payment,  is 
sufficient  evidence  of  presentment  and  de- 
mand ;  being  equivalent  to  saying  that  when 
he  made  the  demand,  he  had  the  draft  with 
him,  and  was  prepared,  in  case  of  payment, 
to  surrender  it.  Supreme  Ot,,  1849,  Bank  of 
Vergennes  o.  Cameron,  7  Barb.,  148.  Compare 
Boss  9.  Bedell,  6  Buer,  462. 


•  Afilrmed,  on  other  points,  S.  C,  7  JERU,  444. 
t  Affirmed,  on  other  points,  8.  C,  8  N.  T,  (8 
OomaA,)^  448. 


1699.  Bflode  of  presentment  A  certificate 
of  presentment  and  dishonor  of  ^  draft  upon  a 
firm  is  insufficient,  if  it  states  that  it  was  pre- 
sented to  one  of  the  firm,  but  does  not  state 
the  name  of  such  person.  So,  if  it  omits  to 
state  the  place  of  demand.  And  this  is  so, 
whether  the  certificate  is  offered  under  the 
statute,  or  with  proof  of  the  death  of  the 
notary,  as  a  memorandum,  under  the  common- 
law  rule.  Supreme  Ot.,  Sp.  T,,  1864,  Otsego 
County  Bank  «.  Warren,  18  Barb.,  290. 

1700.  A  certificate  stating  that  the  notary 
gave  ^  notice  of  the  non-payment  of  the  biU,** 
must  be  understood  to  mean  that  the  notice 
was  of  non-payment  on  due  presentment  and 
demand,  as  stated  in  the  certificate;  and  is 
sufficient.  [8  N.  T.  (8  Comst.),  442;  6  Law 
Rep.,  601.]  Supreme  Ot,,  1868,  Burbank  e. 
Beach,  16  Ba/rh,,  826. 

1701.  Of  the  form  of  the  notary's  oertifieate 
when  payment  is  demanded  of  the  maker's  as- 
signees, he  being  insolvent  Young  «.  Oatlett, 
6  Buw,  487. 

1702.  Seoondazy  evidence.  Presentment 
of  a  note,  and  service  of  notice  of  protest  on 
indorsers,  cannot  be  proved  by  showing  that 
a  notary's  certificate  of  those  facts,  which  ex- 
isted, has  been  lost,  and  then  proving  its  con- 
tents. '  The  statute  makes  the  certificate  evi- 
dence ;  which  is  an  innovation  on  the  oommon 
law.  If  the  certificate  itself  is  not  prod  need, 
the  statute  is  not  complied  with,  and  common- 
law  evidence  of  the  presentment,  ^.,  most  be 
given.  So  held,  where  the  notary  was  still 
living.  Supreme  Ot,,  1847,  Dutchess  County 
Bank  v.  Ibbotson,  6  Ben,,  110. 

1703.  An  affidavit  denying  ^*  knowledge, 
recoUection,  or  belief^"  of  having  received  no- 
tice of  protest,  is  sufficient  to  exclude  the 
notarial  certificate.  Supreme  Ot,,  1868,  Bar- 
ker 9.  Cassidy,  16  Barb.,  177.  Compare  Flo*- 
son  v,  Boyd,  2  Buer,  ZB, 

G.  Officer's  Betum. 

1704.  BCEsot  of  retom'aa  between  tlia 

partlea.  The  return  of  a  ministerial  officer 
upon  returnable  process,  stating  his  offioial 
acts  in  the  execution  of  the  process,  ia  prima- 
/ads  evidence  thereof  and  as  between  the 
parties  to  the  process  and  their  privies,  it  is, 
with  some  exceptions,  conclusive.  Supreme 
Ot,,  1861,  Russell «.  Gray,  11  Barb.,  641. 

1705.  The  sheriff's  return  on  an  execution, 
that  he  has  made  a  part  thereof,  and  can  find 
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no  goods,  &c.y  of  the  defendant  to  make  the 
residQe; — JBeleL,  competent  evidence,  as  be- 
tween the  parties,  of  the  part  payment,  and 
of  the  debtor's  insolvency.  Supreme  Ci^ 
1852^  Henderson  «.  Oaims,  14  Barh.y  15. 

1706k  Where  the  defence  of  limitations  was 
interposed,  the  plaintifTprodnced  the  summons 
in  the  action,  which  was  served  after  the  ex- 
piration of  six  years;  bnt  it  had  npon  it  the 
noder-sheriff's  indorsement  that  it  was  re- 
ceived on  a  day  which  was  within  the  syc 
years.  Beldj  that  the  proof  was  insnfficient. 
The  indorsement  by  the  deputy-sheriff  of  the 
delivery  of  the  summons  at  the  ofSce,  Is  not 
evidence  of  the  fact  No  statute  has  pre- 
scribed the  duty  of  making  such  an  indorse- 
ment ;  and  it  is  upon  that  ground,  and  upon 
the  ftiith  of  the  presumption  that  officers  cor- 
rectly discharge  a  statutory  duty,  that  the 
admissibility  of  such  evidence  depends.  2f, 
Y.  Swpe^noT  €t\,  1857,  Wardwel!  «.  Patrick, 
1  J9)Mf».,  406. 

1707.  In  a  suit  upon  a  bond  for  an  a^ourn- 
ment  in  a  justice's  court,  the  constable's  return 
of  nen  est  in^entue,  upon  an  execution  issued 
on  the  Judgment,  is  conclusive.  [9  Rev.  Stat., 
840,  §  77,}  Supreme  Ct,,  1888,  Boomer  «. 
Laine,  10  Wend,^  525. 

ITOGl  — as  against  tbeoflloer.  Generally, 
the  sheriff  is  concluded  by  his  own  return,  un- 
til amended ;  but,  in  furtherance  of  troth,  this 
rale  should  be  confined  to  cases  where  a  party 
daima  an  interest  under  it :  if  it  be  given  in 
evidence  by  a  stranger,  it  may  be  explained. 
S^^preme  Ot,^  1840,  Baker  «.  McDuffie,  28 
Wwd.,  289. 

1709.  A  return  made  by  a  deputy-sheriff  is 
condumve  against  the  sheriff  as  to  the  amount 
made,  and  the  deputy's  testimony  to  contra- 
dict it  is  inadmissible.  Ot.  of  Appeals^  1852, 
Sheldon  «.  Piiyne,  7  N,  T.  (8  8eU.\  458. 

ITlOi  A  sheriff's  return  to  an  execution  is 
presumptive  evidence  only  of  such  acts  as  he 
is  required  to  perform,  but  not  of  matters 
which  are  not  official  acts,  tending  to  excuse 
him  for  not  making  the  money, — e,  ^.,  the  de- 
struction of  the  goods  by  fire.  Ot.  ofBrror^y 
1846,  Browning  v.  Hanford,  5  Den,^  586 ;  re- 
versing S.  0.,  7  EUl,  120. 

1711.  A  sheriff's  indorsement  upon  an  ex- 
ecution, of  the  time  of  its  reoeipt,  is  conclu- 
sive against  him,  as  to  such  time,  in  an  action 
for  a  false  return.  K  F.  Superior  (%.,  1829, 
IfilliamB  v.  Lowndes,  1  HaU^  579. 
Vol.  n.— 47 


1712.  —  in  liavor  of  tbe  oiBoer.     The 

sheriff's  indorsement  upon  an  execution,  and 
the  schedule  annexed,  are  admissible  evidence 
for  him,  to  foL  the  time  of  tbe  levy.  It  is  his 
duty  to  levy ;  and  having  done  this,  he  may 
with  prd^iriety  indorse  the  fact,  and  this  offi- 
cial statement  is  evidence  in  his  favor.  Su- 
preme Ot,y  1846,  Glover  f>.  Whittenhall,  2  Den.^ 
688.  See,  also,  Pardee  v,  Robertson,  6  ffill, 
550;  Griffin  9.  Eetchum,  12  Johna,^  879. 

1713.  The  fact  that  the  writ  and  the  return 
have  not  been  filed,  but  are  still  in  his  bands, 
does  not  affect  the  competency  of  the  evi. 
dence.    Glover  i>.  Whittenhall,  2  Den.,  688. 

1713  a.  Nor  does  the  want  of  a  return,  or 
indorsement  of  time  of  receipt  Supreme  Ot,^ 
1811,  Bealls  9.  Guernsey,  8  Johm.^  52. 

1714.  Though  the  want  of  jurisdiction  may 
be  shown,  the  constable's  return  on  a.  sum- 
mons gives  Jurisdiction ;  and  though  the  sum- 
mons is  in  an  action  on  his  own  behalf,  his 
return  cannot  be  traversed  in  an  action  of 
fiilse  Imprisonment  ft>r  an  arrest  on  a  judgment 
thereupon  had.  Supreme  Ot.,  1829,  Putnam  e. 
Man,  8  Wend,,  202.  Followed,  1888,  Allen  v. 
Martin,  10  Id.,  800. 

1710.  A  constable's  indorsement  oi  a  levy 
upon  the  execution,  \b  prUnorfateie  evidence  of 
tbe  fttet,  to  enable  him  to  maintain  trover  or 
trespass  fbrthe  property.  Supreme  Ot.,  1827, 
Oomell  «.  Cook,*  7  Oow.,  810. 

X716.  Certifloatt  of  sale.  A  sheriffs  cer- 
tificate of  sale  of  real  estate,  duly  proved  or  ac- 
knowledged, or  a  certified  copy,  made  presump- 
Uve  evidence  of  the  fida  theieSa  contained.  2 
B^.  SM,,  870,  S  44. 

1717.  The  record  of  a  certificate  of  sale  of 
real  estate  by  a  sheriff,  filed  in  the  office  of  the 
clerk  or  register  of  any  county,  pursuant  to  2 
Bev.  Stat,  870, 1 48,  or  a  certified  copy  of  such 
record,  declared  to  be  evidence  of  the  facts  there- 
in contained,  in  all  courts  and  places,  the  same 
as  if  the  original  record  were  produced.  1  Zmm 
<iri867,  98,  0)1.  60,  S  2. 

7.  Private  Writinge. 
A.  Ancient  Instruments. 

1718.  Certifioatea.  Although  indorsements 
upon  an  ancient  will  or  deed,  of  certificates 
not  authorized  by  law,  are  no  proof  of  the 
due  execution  of  the  instrument,  proof  of  the 
handwriting  of  the  officers  making  such  in- 
dorsements should  be  received,  with  a  view  to 
show  the  antiquity  of  the  instrument.     Su^ 


*  Opposed,  Menili «.  Sawyer,  8  Pick.,  897. 
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preme  Oty  1808,  Jaokson  «.  Laroway,  8  Johm. 
Cos,,  288 ;  S.  P.,  Willson  v.  Betts,  4  2)^.,  201. 

1719.  Map.  An  ancient  map  of  partition 
made  by  commissioners,  by  virtue  of  an  act  of 
the  Legislature,  being  an  eoD-parte  document,  is 
not  evidence,  to  prove  title.  Supreme  Ct.y 
1807,  Jackson  «.  Witter,  2  JoknM,^  180. 

1720.  Aoooont.  An  ancient  account,  in 
the  handwriting  of  the  lessor  of  the  plaintiff, 
found  with  the  title  deeds,  cannot  be  received 
in  evidence  in  support  of  the  title.  Supreme 
Cft.,  If,  P.,  1809,  Jackson  «.  Murray,  Anth.  K 
P.,  148. 

1721.  Deed.  In  general,  a  deed  appearing 
to  be  of  the  age  of  thirty  years  may  be  given 
in  evidence,  without  proof  of  its  execution, 
not  only  where  possession  accompanies  it,  but 
also  where  no  possession  is  shown  to  have  ac- 
companied it,  if  such  account  of  it  be  given  as 
may  reasonably  be  expected  under  all  the  cir- 
cumstances of  the  case,  and  will  afford  the 
presumption  that  it  is  genuine.  Supreme  Ot.^ 
1826,  Jackson  «.  Luquere,  5  Oow.^  221.  Fol- 
lowed, 1826,  Jackson  o.  Thompson,  6  Id,^  178 ; 
and  see  Willson  v.  Betts,  4  Dm.,  201 ;  Staring 
«.  Bowen,  6  Barh.^  109. 

1722.  So  held^  in  case  of  an  ancient  lease. 
1881,  Hewlett  «.  Oock,  7  Wend,,  871 ;  disap- 
proving Jackson  e.  Blanshan,  8  Johne,,  292. 

1723.  If  a  deed  is  thirty  years  old,  it  may 
be  admitted  in  evidence  without  any  proof  of 
its  execution  [1  Phil.  Ev.,  477],  provided  the 
possession  of  the  thing  it  assumes  to  convey 
has  gone,  and  been  hel4  in  accordance  with  its 
provisions.  [Oow.  ^  H.  Notes,  1811.]  Su- 
preme Ot,,  1861,  Troup  o.  Hurlbut,  10  Barb,, 
864. 

1724.  The  mere  fkots  that  the  deed  comes 
from  the  proper  custody,  and  is  more  than 
thirty  years  old,  are  not  enough ;  for  they  are 
as  consistent  wiih  the  supposition  that  it  is  a 
forgery,  as  they  are  with  the  supposition  that 
it  is  genuine.  There  must  always  be  posses- 
sion, or  other  corroborating  proofs.  Supreme 
Ct.,  1847,  Willson  «.  Bette,  4  Den.,  201 ;  8.  P., 
Clark  «.  Owens,  18-^.  F.  (4  iftnttA),  484;  Ridge- 
ley  0.  Johnson,  11  Barb.,  627;  and  see  eupra, 
1857. 

1725.  Ghibsequent  deed.  If  a  subsequent 
deed  inconsistent  with  the  validity  of  the  an 
dent  deed  is  proved,  the  presumption  in  favor 
of  the  first  deed,  arising  from  its  antiquity,  is 
completely  overthrown.  Supreme  Ot.,  1847, 
Willson  o.  Betts,  4  Den,,  201. 


1726.  A  will  of  real  property  may,  in  a 
proper  case,  be  given  in  evidence  in  the  same 
manner  as  an  ancient  deed.  Supreme  Ot^ 
1808,  Jackson  v.  Laroway,  8  Johne,  Cae,,  288 ; 
and  see  Jackson  9.  Blanshan,  8  Johm,,  292. 

1727.  A  will  more  than  forty  years  old, 
with  a  corresponding  possession  under  it  dur- 
ing the  whole  period,  is  admissible  without 
proof  of  its  execution.  Supreme  Ct,,  1826, 
Jackson  «.  Thompson,  6  Cdw.,  178;  1880, 
Jackson  o.  Ohristman,  4  Wend,,  277;  and  see 
Btaring  v.  Bowen,  6  Barb,,  109. 

1728.  An  ancient  will,  not  proved,  but  de- 
posited in  the  proper  office  in  England,  from 
the  files  of  which  it  had  been  regularly  taken 
by  the  party  producing  it,  and  under  which 
possession  of  lands  had  been  held  in  this  8tate, 
for  more  than  thirty  years, — ffeld,  admissible 
as  an  ancient  deed.  Supreme  Ot,,  1884,  Brad- 
street  V.  Clarke,  12  Wend,,  602,  677. 

1729.  Mere  efflux  of  time  will  not  authorise 
a  will  of  thirty  years'  standing  to  be  given  in 
evidence  without  proof.  And  a  possession 
under  it  for  less  than  thirty  years,  is  not 
enough.  Supreme  Ot,,  1849,  Staring  «.  Bowen, 
6  Barb.,  109. 

1730.  What  poeseeelyn  enffloient.  Con- 
tinued possession  of  the  premises  is  not  «iongh, 
unless  it  is  a  possession  under  the  deed  in  ques- 
tion, Ohaneery,  1848,  Crowder  «.  Hopkios, 
10  Paige,  188. 

1731.  A  possession  of  less  than  thirty  yean 
is  not  enough,  though  more  than  thirty  yean 
have  elapsed  since  the  execution  of  the  wilL 
Supreme  Ct.,  1808,  Jackson  v,  Blanshan,  S 
Johne,,  292. 

1732.  It  eeeme,  that  the  thirty  yean  are  to 
be  computed  from  the  testator's  death.  Star- 
ing V,  Bowen,  6  Barb.,  109. 

1733.  Proof  of  possession,  less  than  thirty 
years,  by  two  of  several  devisees,  under  a  will 
dated  forty  years  before  the  trial,  and  of  the 
handwriting  of  one  of  the  three  attesting  wit- 
nesses,— Held,  sufficient.  Supreme  Ot^  1826, 
Jackson  v,  Luquere,  5  Oow,^  221. 

B.  Sealed  Instruments. 

1734.  Cannot  be  impeaohed  oollatarally 

A  sealed  instrument  not  direoUy  in  question, 
but  given  in  evidence  for  a  collateral  purpose, 
cannot  be  impeached  for  want  of  considen- 
tion.  Supreme  Ct.,  1848,  QiUeland  e.  Failing, 
6  Den,,  SOS. 

1735.  Corporation's  deed.    A  deed  from 
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«  oorporatioD, — e,  ^.,  public  ho»pital, — under 
Its  corporate  seal^  must  be  proved  in  the  s&ine 
tnanner  as  other  deeds,  it  not  being  an  iDstitu- 
tion  of  snob  notoriety  that  its  seal  will  prove 
itself.  [Peale'8N.P.,48.]  Supreme  Ct,  ISIB, 
Jackson  «.  Pratt^  10  Johne,^  881. 

1736.  Covenants.  A  deed  duly  acknowl- 
edged is  eyidence,  not  only  of  the  transfer  of 
title,  bnt  of  the  covenants  contained  in  it 
Stiprmne  Ot.,  1887,  Morris  «.  Wad^worth,  17 
Wjend,,  108 ;  affirmed,  see  10  Paige^  109. 

1737.  A  map  annexed  to  a  deed  and  re- 
ferred to  therein,  is  made  a  part  of  the  deed, 
and  ia  thns  sufficiently  authenticated  as  against 
the  parties,  to  be  put  in  evidence  with  the 
^eed.  Supreme  Cft,^  1857,  Crawford  v.  Loper, 
25  JBatb.^  449. 

1738.  Oonvejranoea  by  treasurer  of  coon- 
tr.  When  may  be  read  in  evidence.  1  Beo. 
Sai.,  760, 1 21. 

1739.  A  mortgage  is  not  evidence  of  a  snb- 
sisdng  title,  if  the  mortgagee  never  entered 
under  the  mortgage,  and  there  has  been  no 
interest  paid  or  demanded  for  twenty  years. 
[Bull  N.  P.,  110 ;  12  Vee.,  266 ;  1  T.  R.,  270 ; 
8  Bro.,  289 ;  7  Johns.,  288 ;  8  Id.,  886.]  Chan- 
eery^  1821,  Giles  o.  Baremore,  5  Johns.  Ch,^ 
545;  18&l,*Dnnham  «.  Minard,  4  Paige,  441. 
8.  P.,  Supreme  Ot,,  1815,  Jackson  «.  Wood,  12 
Jchne.,  242. 

1740.  A  ustuious  mortgage^  though  void 
as  a  security,  is  competent  evidence,  between 
the  parties,  of  any  collateral  fact  which  it  legit- 
imately tends  to  establish.  Supreme  Ct.,ldZ(i, 
Jackson  e.  Oampbell,  5  Wemd,,  572. 

C.  Acconnts. 

1743.  WlienadmisBfbl&  Where  there  are 
regular  dealings  between  the  plaintiff  and  de- 
fendant, and  it  is  proved  that  the  plaintiff 
keeps  honest  and  fair  books  of  account,  that 
some  of  the  articles  charged  to  the  defendant 
have  been  delivered  to  him,  and  that  the 
plaintiff  keeps  no  clerk,  his'  books  of  account 
are,  under  the  circumstances,  and  from  the 
necessity  of  the  case,  admissible  evidence  for 
the  consideration  of  the  jury.  Supreme  (ft,, 
1815,  Vosburgh  v.  Thayer,  12  Johns.,  461. 
N.  F.  Com.  PL,  1850,  Foster  e.  Ooleman,  1 
JS.  D.  Smith,  85.  To  similar  effect,  Linnell  «. 
Sutherland,  11  Wend.,  568;  and  see  MoAUis- 
ter  V.  Reab,  4  Id.,  488 ;  Beddington  c.  Oilman, 
1  Bo$».,  285. 

1742.  The  pUintiff *s  books  of  account  are 


not  evidence  in  his  &vor  sufficient  to  support 
his  action,  upon  mere  proof  that  he  had  no 
clerk  or  book-keeper,  and  that  persons  dealing 
with  him  settled  with  him  by  his  books.  It 
must  also  be  proved  that  the  defendant  dealt 
with  the  plaintiff  and  that  some  of  the  items 
charged  were,  in  fact,  rendered.  iV.  Y,  Com. 
PI,  1855,  Morrill  e.  Whitehead,  4  E.  D.  SmUh, 
289 ;  1869,  Oonklin  «.  Stamler,  2  Eilt,,  422; 
S.  0.,  8  AhbotU?  Pr^  895. 

1743b  The  accounts  must  be  shown  to  have 
been  Je^t  during  the  period  embraced  in  the 
account  between  the  litigating  parties,  or,  at  aU 
events,  ante  litem  motam;  but  when  proof 
that  settlements  have  been  made  by  the  books 
is  offered  in  evidence  of  their  correctness,  it  is 
not  necessary  that  such  settlement,  if  made  in 
good  faith,  should  have  been  effected  before 
the  suit  was  commenced.  N,  Y.  Chm.  PI., 
1850,  Foster  v.  Coleman,  1  B.  D.  Smith,  85. 

1744.  That  since  parties  are  allowed  to  tea- 
tify,  books  of  account  of  a  party  are  no  longer 
evidence  on  his  behalf.  Oonklin  e.  Stamler, 
2  ffiU.,  422;  S.  0.,  8  Abbotts'  i¥.,  895. 

1745.  The  history  of  the  rule  allowing  the 
use  of  a  party's  books  of  account  as  evidence 
in  his  own  behalf.    lb. 

1746.  Not  oonoliislvtt.  The  books  of  a 
party  are  not  conclusive  in  his  favor.  Ni  Y^ 
Com.  PI.,  1854,  Hauptman  v.  Oatlin,  1  JSL  A 
Smith,  729. 

1747.  Preliminary  prooC  As  to  what  ia 
competent  proof  that  the  party  keeps  honest 
and  fair  accounts.  Oompare  Yosburgh  e. 
Thayer,  12  Johns.,  461 ;  Foster  «.  Ooleman,  1 
B.  D.  Smith,  85 ;  Hauptman  e.  Oatlin,  Id.,  729. 

174a  A  single  witnesa*  if  he  can  testify  to 
all  the  preliminary  facts,  is  competent  to  prove 
the  correctness  of  the  plaintiff*s  books.  St^ 
preme  Ct.,  1852,  Beattie  t.  Qua,  15  JBbrft.,  182. 

1749.  Otherwise,  it  seems,  if  his  testimony 
is  contradicted  by  another.  Morrill  e.  White- 
head, 4  E.  D.  Smith,  289. 

1750.  A  physician's  aooount-booka^  equal* 
iy  with  those  of  a  merchant,  are  admissible  in 
his  own  behalf.  N.  Y.  Com.  PI.,  1850,  Foster 
9.  Ooleman,  1  E.  D.  Smith,  85;  and  see  Sio- 
kles  V.  Mather,  20  Wend.,  72. 

1751.  Cheok-xolla,  between  a  contractor  and 
his  laborers,  though  such  as  would  be  admissi- 
ble as  accounts  between  him  and  them,  are 
not  admissible  in  evidence  against  the  con- 
tractor's employer,  to  enable  the  contractor  to 
establish  a  quantum  meruit,  on  the  rescission 
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of  the  contract,  nnlefis  upon  lh«  ground  that 
they  were  original  entries  made  in  the  oonrse 
of  bnaineaa,  and  then  the  party  who  made  them 
must  be  produced,  if  living.  [Citing  many 
authorities.]  Suprems  Ot.y  1887,  Merrill  «. 
Ithaca  &  Owego  B.  R.  Oo.,  16  Wend.,  686. 

1752.  Tbat  momonkiida  of  a  sawyer  made 
upon  hoards  and  slips  of  paper,  if  truly  oopied 
into  a  regular  book  of  account,  make  it  a  book 
of  original  entries.  SuprerM  Ot.^  1868,  Dayison 
V.  Powell,  16  ffaw,  iV.,  467. 

1763.  Siii^  sale.  Where  there  waa  but  a 
single  sale,  although  that  may  hare  indoded 
more  than  one  article,  books  of  account  can- 
not be  received  as  evidence  of  the  transaction. 
Suprmi^  Ct.^  1847,  Corning  «.  Ashley,  4  i>m., 
864. 

1754.  CQerlL  A  man  about  a  &otory,  who 
attends  to  sales  no  farther  than  the  mere  de- 
livery of  the  goods,  and  noting  the  fact  on  a 
slate,  from  which  the  manufacturer  transcribes 
them  in  his  books,  is  not  a  derk  within  the 
rule ;  and  the  employer's  books  are  admissi- 
ble, upon  proof  that  he  kept  honest  and  fair 
books.  Suprmne  Ct,  1888,  Sickles  o.  Ifather, 
90  Wend,,  72, 

1755.  CotDimon  agent  An  account  of  sales 
by  a  common  agent  of  both  parties,  is  admissi- 
l^le.  Supreme  Ot,  1884,  Peltier  «.  Sewall,  12 
Wend.,  886. 

1756.  Date  of  sales.  When  books  are 
competent,  they  are  so  in  respect  to  the  date 
of  the  sales  as  well  as  to  the  sales  themselves. 
Supreme  Ct.,  1888,  Sickles  «.  Mather,  20 
Wend.,  72. 

1757.  CQuoBea  for  any  thing  done  or  deliv- 
ered under  a  supposed  special  contract,  but 
which  afterwards  became  matter  of  account 
by  operation  of  law,  in  consequence  of  a  rescis- 
sion of  the  contract,  cannot  be  proved  by  the 
party's  book.  There  must  be  a  right  to  chaise 
when  the  service  is  done  or  the  goods  deliv- 
ered. [1  Day,  104;  1  Aik.,  78;  Kirby,  289; 
9  Conn.,  844.]  Supreme  Ot.,  1887,  Merrill  «. 
Ithaca  A  Owego  B.  R.  Co.,  16  Wend,,  686. 

1758.  Caah  charges.  The  account-books 
of  a  party  are  not  evidence  in  his  &vor,  of  a 
charge  for  money  lent,  but  only  as  to  the  regu« 
lar  entries  of  the  party  in  the  usual  course  of 
his  business.  Supreme  Ct.,  1811,  Case  v.  Pot- 
ter, 8  Johns,,  211.  Ct,  o/AppeaU,  1860,  Low 
e.  Payne,  4  JT.  T.  (4  Oemet,),  247.  8.  P.,  IT. 
7,  Cam,  Pi,  1864,  Irvine  v.  Wortendyke,  2 
R  D,  Smithy  874. 


1759.  Acts  of  decedent  After  it  has  beea 
proved  that  a  child  has  received  money  or 
property  of  a  deceased  parent,  entries  by  the 
deceased  in  his  account-bookp,  a  paper  signed 
by  him  and  intended  as  a  will,  ^,  may  be 
received  for  the  purpose  of  showing  that  the 
money,  &o.,  was  intended  as  an  advancement, 
not  as  a  gift  or  loan.  But  such  evidence  is 
not  sufficient  to  show  that  the  child  ever  had 
money  or  property  from  the  father.  Thai  &ot 
must  be  proved  by  the  usual  evidence.  Su- 
preme (X,  4».  T,,  1866,  Hicks  e.  GOdersIeeve, 
4  AlfboM  iV.,  1. 

1760.  Aooonnti^  how  Inbnodiioed.  A 
party  oaanot  offer  his  hooka  of  account  in 
evidence^  in  order  to  establish  certain  matters, 
under  the  qualification  that  they  shonki  not 
be  received  to  prove  other  matten^  to  show 
which  they  were  equally  competent.  [2  Hil^ 
106.]  Supreme  Ot,,  1842,  Winants  e.  Shennan, 
8  Bill,  74. 

1761.  I^  to  substantiate  a  daim  in  his  own 
favor,  a  party  produce  an  aceouBt  made  o«t 
by  the  opposite  party,  he  renders  it  presump- 
tive evidence  against  himself.  [5  Taunt.,  245.} 
Supreme  Ot,  1818,  Walden  e.  Sherburne,  15 
Johns.,  409 ;  1866,  Biglow  9.  Sanders,  22  Barh., 
147.  Ct,  (^  Appeals,  I860,  Low  «.  Pftyne,  4 
K  Y,  (4  Ornish.),  247.  To  the  same  effect, 
N,  7.  Com.  PI.,  1846,  Johnson  o.  Wlasman,  5 
N.  7.  Leg.  Obe.,  la 

1762^  Where  the  books  of  a  party  are  read 
in  evidence  for  them  without  objection,  they 
are  evidence  by  conseat,  and  are  to  be  weighed 
by  the  jury.  JIT.  7.  Superior  Ct,  1851,  Brahe 
0.  Kimball,  6  Sandf,,  287. 

1763.  After  books  of  account  have  been 
introduced  in  evidence,  they  become  the  prop- 
erty of  both  parties,  as  evidence,  and  the  party 
producing  them  cannot  be  allowed  to  with- 
draw them  from  the  consideration  of  the  Juiy, 
without  consent  of  the  opposite  party.  1^ 
preme  Ct.,  1867,  Clinton  e.  Bowland,  24  Bmrb,, 
684. 

1764.  Whole  acoount  may  be  called  for. 
If  ja  party  uses  books  of  account  against  his 
adversary,  he  makes  them  evidence  for  him 
on  the  same  subject  They  are  like  any  dec- 
laration or  admission  by  writing  or  orally ;  if 
part  is  used,  the  whole  relating  to  the  same 
matter  is  admissible.  [Cow.  ^  H.  Notes,  229.) 
If  some  entries  in  certain  books  are  used,  the 
other  party  is  entitled  to  use  other  entries  in 
other  books  essential  to  a  complete  system  of 
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book-keeping,  kept  by  the  same  parties.  Ct,  qf 
Appeals,  1858,  Pendleton  ©.Weed,  VTIl,  F., 
TS;  8.  P.,  Larue  t.  Rowland,  7  Barb,,  107. 

1765.  Partnendiip  aoooimt  In  taking  an 
account  between  partners,  entries  on  the  part- 
nership books,  to  which  both  parties  had  ac- 
cess when  the  entries  were  made,  or  immedi- 
ately afterwards,  are  presumptive  evidence. 
Chancery,  1882,  Heartt  v.  Ooming,  8  Paige, 
666;  S.  P.,  1889,  OaldweU  «.  Leiber,  7  Id., 
488. 

1766.  Sntries  made  by  one  partner  dnring 
the  existence  of  the  partnership,  in  the  books 
of  aooonnts,-^J9^U^  evidence  against  both. 
Walden  o.  Sherburne,  15  Johns,,  409. 

1767.  A  memorandum  in  partnership  books 
18  not  admissible,  to  prove  that  the  firm  note 
in  snit.  was  signed  by  one  of  tlie  partners  as 
surety  for  a  third  person,  without  the  author- 
ity or  consent  of  the  others.  To  be  admissible, 
the  entry  must  be  against  the  interest  of  the 
party  making  it.  Supreme  Ct,  1828,  Scher- 
merhorn  o.  Schermerhorn,  1  Wend,,  119. 

1768.  Corporation  books  are  evidence  of 
the  proceedings  of  the  corporation,  but  it  must 
be  made  to  appear  that  they  are  the  books  of 
the  corporation,  kept  as  such  by  the  proper 
officer,  or  some  other  person  in  his  necessary 
absence.  [1  Stra.,  98;  12  Vin.,  tit.  Ev.,  90; 
2  Gamp.  K.  P.,  101.]  It  is  not  enough  to 
prove  the  book  to  be  in  the  handwriting  of  a 
person  stated  in  the  book  itself  to  be  the  secre- 
tary, but  not  otherwise  shown  to  be  the  proper 
officer.  Supreme  Ct,,  1818,  Highland  Turn- 
pike Co.  V.  McKean,  10  Johns.,  154.  Oompare 
Jackson  t.  Walsh,  8  Id,,  226. 

1769.  The  books  of  a  corporation  may  be 
proved  by  any  person  who  has  personal  knowl- 
edge of  their  identity,  and  who  was  present 
when  the  entries  were  made,  and  who  knows 
of  his  own  knowledge  that  they  are  correct 
records  of  the  transactions  which  they  profess 
to  record.  The  secrets^  who  made  tlie  en- 
tries need  not  be  called.  K  F.  Com.  PZ.,  1857, 
Bt  Lawrence  Mutual  Ins.  Ck>.  «.  Paige,  1  Hilt., 
«0. 

1770.  Sntxles  of  olerka.  Entries  and  mem- 
oranda of  clerks  and  agents,  in  banks,  insur- 
ance offices,  merchants*  stores,  and  other 
places,  made  in  the  usual  course  of  business, 
and  testified  to  by  them  as  so  made,  though 
they  have  no  recollection  of  the  transactions, 
are  competent  evidence.  Supreme  Ct,  1842, 
Bank  of  Monroe  «.  Oulver,  2  HiU,  581.    To| 


the  same  effect,  Merrill  v.  Ithaca  ft  Owego  B. 
R.  Co.,  16  Wend.,  586. 

1771.  Although  where  the  clerk,  or  agent, 
who  made  the  entries,  is  dead,  they  are  ad- 
missible; if  he  be  living,  though  out  of  the 
jurisdiction,  he  must  be  examined,  or  the  en- 
tries cannot  be  received.  [6  Oow.,  162 ;  16 
Wend.,  595.]  Supreme  Ct.,  1842,  Brewster  «. 
Doane,  2  EiU,  687. 

1772.  Bank-books.  Entries  in  the  books 
of  a  bank,  against  its  interest, — Eeld,  conclu- 
sive against  it  Ct  of  Appeals,  1854,  Pratt  v. 
Foote,  9  K  T,  (5  Seld,),  468  ;♦  reversing  8. 0^ 
12  Sarh.,  209. 

1773.  Entries  made  by  the  officers  of  a  bank 
in  a  dealer's  pass-book,  are  the  dealer's  vouch- 
ers for  transactions  with  the  bank.  Where 
such  dealer  is  charged  in  his  book  with  the 
amount  of  a  note  held  against  him  by  the 
bank,  the  entry  is  evidence  of  payment  of  the 
note,^not  only  against  the  bank,  but  also 
against  any  subsequent  holder  chargeable  with 
notice  of  equities.  Ct,  qf  Appeals,  1852,  Jer- 
main  «.  Denniston,  6  JV.  F.  (2  Ssld.),  276;  re- 
versing 8.  C,  sub  nom,  Jermain  e.  Worth,  5 
Den,^  842. 

As  to  admissibility  of  entries  when  part  of 
the  Rob  gentsb,  see  snpra,  1066, 1069, 1070. 

D.  BeoBipts. 

1774.  Bf  one  of  two  Uuiiteea.    If  two 

guardians  or  other  trustees  Join  in  a  receipt 
for  money,  it  is  presumptive  evidence  that  the 
money  came  equally  into  the  possession  or 
under  the  control  of  both ;  and  tiiere  most  be 
direct  and  positive  proof  to  rebut  the  pre- 
sumption. [11  Yes.,  824 ;  1  8ch.  ds  L.,  841 ; 
7  East,  246.]  Chancery,  1821,  Monell  e.  Mo- 
nell,  5  Johns.  Ch,,  288. 

1775.  —  paztnera.  If  one  of  two  partners 
sue  for  a  partnership  demand,  the  receipt  of 
the  other  for  it  is  admissible,  if  proved  by  com- 
petent evidence.  Supreme  Ct.,  1882,  Shepard 
V,  Ward,  8  Wend,,  642. 

1776.  By  attorney.  Where  defendant,  an 
attorney,  was  sued  for  conversion  of  a  note, — 
Held,  that  a  receipt  given  by  him  to  the  ori- 
ginal wrongdoer,  from  whom  he  received  the 
note,  but  which  receipt  was  not  shown  to 
have  been  delivered  to  such  wrongdoer,  nor 
to  have  been  executed  before  the  suit,  was  in- 


*  An  additional  opinion  b7  Jomaon,  J.,  in  this 
oaae,  will  he  fonad  in  10  M  T  (•  3M,),  699. 
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admissibk  to  show  that  he  received  the  note 
in  good  faith,  and  was  therefore  entitled  to  de- 
mand before  suit.  Supreme  Ot,^  1644,  Pieroe 
•.  Van  Dyke,  6  JK«,  618. 

1777.  A  receipt  given  for  notes  received 
for  collection,  describing  the  notes  as  received 
''  from  Mrs.  R.'*  (a  married  woman),  and  stat- 
ing that  they  are  to  be  accounted  for  to  ^^  Mrs. 
H.  or  order," — Held^  evidence  as  against  the 
party  signing  it,  that  either  Mrs.  B.  owned  the 
securities  in  her  own  right,  or  that  the  con- 
tract was  made  by  the  receiptor  with  her, 
with  the  knowledge  and  consent  of  her  has- 
band.  Ot.  o/AppeaU^  1860,  Borst «.  Spelman, 
4  J^.  Y.  (4  Oomit.%  284. 

177a  B^otipt  in  fall  A  receipt  for  a 
particnlar  sam  in  full  for  rent  np  to  a  certain 
time,  is  strong  presumptive  evidence  that  all 
previous  rent  had  been  paid.  But  the  pre- 
sumption may  be  repelled  by  proof,  unless  the 
receipt  is  under  seal.  F.  Chan,  Ot^  1885,  Pat- 
terson «.  Ackerson,  2  Edw,^  427 ;  and  see  eu- 
prci^  258-265. 

1779.  A  receipt  in  Ml  is  presumptive  evi- 
dence that  all  accounts  are  settled;  but  evi- 
dence showing  that  there  was  another  account 
between  the  parties,  and  that  the  partner  who 
gave  the  receipt  was  not  accustomed  or  able 
to  attend  to  the  business,  is  sufficient  evidence 
to  submit  to  the  jury  whether  such  receipt 
was  intended  to  cover  all  the  items  between 
the  parties.  ^.  F.  {7<m».  P;.,  1846,  Lynch  <M2i. 
Welch,  5  N.  r.  Leg.  Obe.,  20. 

As  to  Ezplainliig  receipts  by  parol  evi- 
dence, see  ftipm,  06^984. 

K  Letters. 

1780.  When  admJaaible.  The  acts  of  a 
party — e,  g,y  his  own  letters— cannot  be  evi- 
dence in  his  fftvor  when  offered  by  himself. 
Supreme  Ot,^  1799,  Towle  «.  Stevenson,  1 
Johne,  Ca».y  110. 

1781.  A  letter  to  the  prisoner  found  on  his 
person  at  the  time  of  arrest, — SeH  not  evi- 
dence against  him  on  the  trial.  Oyer  S  71, 
1845,  People  «.  Green,  1  Park,  Or.,  11. 

1782.  Plaintiff^s  knowledge  of  the  state  of 
the  market  being  material,  defendant  proved 
that  plaintiff  had  received  a  letter  touching  it 
Held,  that  the  production  of  the  letter  in  evi- 
dence by  the  plaintiff  was  proper.  Ot.  qfAp' 
pealij  1854,  Bronson  «.  Wiman,  8  K  T.  (4 
Seld,\  182;  affirming  S.  0.,  10  Barh,^  406. 

1783.  Proof  of  maiUng.    The  genuineness 


of  a  letter  purporting  to  have  been  aent  frott* 
£.,  in  New  York,  to  B.,  in  Massachusetts,  being 
controverted, — Held,  that  evidence  by  the 
postmaster  of  E.,  that  a  letter  was  muled 
there  to  go  ^^  eastward''  on  the  day  when  the 
letter  in  question  bore  date,  was  too  loose  and 
mischievous  to  be  tolenijted.  Supreme  Ot.^ 
1849,  Orandall  o.  OUrk,  7  Barb.y  169. 

As  to  admissibility  of  letters  when  part  <^ 
the  Res  gertflSb  see  eupra,  1067, 1068. 

Xn.   Rules  BXL^Tiyx  to  Pabitoitijlb 

Faoib  and  Issuxs. 

1.  Account  Stated. 

1784.  Drawing  for  balanoe.  Where  de- 
fendant had  rendered  an  account  to  which  the 
plaintifb  made  no  objection  at  the  time,  but 
drew  on  him  for  the  precise  balance, — Held,. 
that  this  was  evidence  of  an  affirmative  assent 
to  the  items ;  and  that  the  account  was  an 
account  stated,  and,  as  such,  conclusive,  un- 
less fraud  or  mistake  were  shown.  Ot.  qfAp- 
peak,  1854,  Lockwood  e.  Thome,  11  K.  F.  (I 
Kem.y,  170;  reversing  S.  0.,  12  Barb.,  487. 

17^.  HM,  subsequently,  in  the  same  caae, 
that  evidence  that  the  pUinti£b  had,  on  their 
first  interview  with  the  defendants  after  re- 
ceiving the  account  and  drawing  for  the  bal- 
ance, objected  to  the  item,  was  admissible  to 
rebut  the  inference  that  the  account  was  atated 
and  settled.  Ot.  ofAppeaU,  1858,  Lockwood 
«.  Thome,  18  K  T.  (4  Smitk\  885 ;  reversmg 
S.  0.,  24  Barb.,  891 ;  and  explaining  8.  0.,  11 
K  T.  (1  Kem.\  170. 

1788.  Whether  their  desire  to  communicate 
personally  their  objection,  was  a  sufficient  ex- 
cuse for  omitting  to  object  immediately  by 
mail,  was  a  question  of  fact  for  the  Jury.    lb, 

1787.  A  resolation  of  tmsteea  of  a  corpo- 
ration that  they  are  Justly  indebted  to  0.  in  a 
specified  balance,  and  that  they  will  repay 
that  sum,  is  sufficient,  prima  faeie,  to  support 
an  action  upon  an  account  stated,  notwith- 
standing no  record  is  made  of  the  vote.  A»- 
preme  Ot,  1849,  St.  Mary's  Ohuroh  e.  Oagger^ 
6  Barb.,  576. 

1788.  A  written  memoraiidiim  of  items  <tf 
account,  with  a  promise  to  pay  the  amount,— 
Hdd,  good  by  way  of  evidence  of  an  aooount 
stated,  though  not  as  a  note.  Supreme  Ot,, 
1819,  Montgomerie  v.  I  vers,  17  Johne.,  88. 

1789.  Colleotar'a  aocoant  The  settle- 
ment, at  the  United  States  treasury,  of  a  ool- 
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lector^s  aocoont  of  proceeds  and  expenBee  on 
the  forfeiture  of  a  price, — Seld^  presnmptive 
evidence,  in  ao  action  against  him  for  the 
prize-money,  of  the  fairness  and  correctness 
of  his  account.  Supreme  Ot,^  1814,  Brewster 
t.  Gelston,  11  Johm,^  890. 

1790.  Aoocnmt  with  the  Stata  A  copy  of 
account,  certified  hy  the  comptroller,  sufficient 
evidence  to  support  an  action  for  the  balance 
therein  stated  to  be  due  to  the  State.  \Rn.&4d^ 

173.  H  24,  28. 

As  to  admissibility  of  Aooonnta,  in  general, 
see  svpro,  1720, 1741-1778. 

As  to  admissibility  of  a  Certlfl«d  oofyy  of 
United  States  postmasters'  account,  see  fupro^ 
1628. 

2.  Anon. 

1791.  BIfootliic;  iiuiiranc&  Evidence  of 
insurance  having  been  effected  by  a  prisoner 
charged  with  arson,  is  admissible  on  his  trial 
for  that  crime,  as  tending  to  establish  the  alle- 
gation that  the  act  was  done  ^^feloniously, 
wilfully,  and  maliciously."  Supreme  Ot,^  1869, 
People  «.  Didien,  17  H<m.  Pr.^  224. 

1792.  On  trial  of  a  prisoner  for  arson,  in 
burning  a  dwelling-house  which  was  his  own 
property,  proof  that  he  had  previously  insured 
it  for  more  than  its  value,  and  afterwards 
claimed  the  insurance-money,  is  relevant  on 
the  question  of  motive.  Prima  faeie^  he  had 
no  motive  for  the  act,  but  a  strong  pecuniary 
one  against  it.  But  if  he  had  a  contract  of 
indemnity,  and  especially  if,  under  it,  he  might 
probably  obtain  more  than  the  value  of  the 
property,  the  case  would  be  quite  different. 
Ot.  of  Appeals^  1869,  Shepherd  e.  People,  19 
KT.i6Smith%6S7. 

1793.  PtooIb  of  lora.  On  a  prosecution  for 
arson  committed  with  intent  to  defraud  an  in- 
Horanoe  company,  proof  that  the  prisoner  em- 
ployed a  lawyer  to  draw  up  proofs  of  loss  of 
the  insured  property,  was  Held  sufficient  to 
authorize  a  notice'  of  loss,  drawn  in  the  law- 
yer's handwriting,  and  served  on  the  company, 
to  be  submitted  to  the  jury.  Supreme  Ot.^ 
1848,  People  «.  Beigler,  HiU  d  D.  Supp.,  188. 

1794.  Domestio  relatioas  of  pslaoner.  On 
a  trial  for  arson,  proof  that  the  prisoner  pre- 
viously lived  on  bad  terms  with  his  wife,  who 
was  burned  in  the  dwelling,  is  admissible  as 
relevant  upon  the  question  of  motive.  Ordi- 
narily, one  would  be  slow  to  do  an  act  which 
would  endanger  the  safety  of  a  wife.    But  if. 


instead  of  affection,  he  entertained  towards 
her  hatred,  the  presumption  would  be  qoita 
otherwise.  Ot,  qf  Appeals^  1869,  Shepherd  «. 
People,  19  M  F.  (6  Smith),  687. 

8.  AstauU  and  Battery. 

1795.  Zdoenae.  In  an  action  for  assault 
and  battery,  consisting  in  the  defendant'a  at- 
tempting to  kiss  the  plaintiff  it  appeared  that 
the  parties  were  with  an  ezoursion-party  on  a 
train  of  cars,  and  the  defendant  alleged  a  license, 
and  showed  that  a  vote  had  been  passed  in  one 
of  the  oars  that  he  should  go  through  the  train 
and  kiss  every  lady  in  the  cars,— -iJtf2<2,  that 
evidence  that  plaintiff  and  her  friends  in  that 
car  were  a  dietinci  party  from  those  in  the 
car  where  the  defendant  was,  was  improperly 
excluded.  Supreme  Ot.,  3p.  7*.,  1866,  Van 
Yoorhis  e.  Hawes,  12  How,  Pr,,  406. 

1796.  Relative  to  pleading.  In  trespass 
for  an  assault  and  battery,  consisting  in  an 
arrest  of  plaintiff  by  direction  of  defendant, 
the  defendant  cannot,  under  a  plea  of  not 
guilty,  show  a  Judgment  and  execution  in  his 
favor,  and  that  the  arrest  and  imprisonment 
were  under  such  execution.  Ot.  ufAppeak^ 
1849,  Ooats  «.  Darby,  2  K  F.  (2  Oomet),  617; 
overruling  Herriok  e.  Manly,  1  Oai.,  262. 

1797.  Where  defendant,  in  an  action  for 
assault  and  battery,  sets  up  eon  aeaault  demeeno^ 
by  notiee  accompanying  a  plea  of  the  general 
issue,  plaintiff  not  having  the  opportunity  of 
replying,  must  be  allowed  to  give  evidence  of 
moUiter  mamu  impaeuit.  If  he  does  so,  de- 
fendant is  entitled  to  meet  and  rebut  this  evi- 
dence by  proof  of  facts  on  his  part.  Supremo 
Ot.,  1810,  Oollier  e.  Moulton,  7  Johnt^  109 ; 
S.  P.,  1842,  Wilmarth  e.  Babcock,  2  SUl,  194. 

1798.  Criminal  oonviotion.  In  an  action 
for  an  assault  and  battery,  the  fact  that  the 
defendant  has  been  punished  criminally  for 
the  act,  cannot  be  given  in  evidence  to  miti- 
gate damages.  Supreme  Ot.,  1844,  Oook  «. 
Ellis,  6  Bill,  466.  Compare  Ooleman  e.  Ha- 
german,  6  Oity  H.  Bee.,  68. 

1799.  qeoting  paoMnger.  On  a  trial  of 
an  indictment  for  assault  and  battery,  consist- 
ing in  ejecting  a  passenger  from  a  car  by  de- 
fendant, who  was  a  conductor, — Held,  that  it 
was  competent  for  the  defendant  to  prove  the 
passenger  guilty  of  violent  and  disorderly  con- 
duct during  any  part  of  his  entire  passage,— 
it  being  a  short  one, — and  that  it  was  erro- 
neous to  restrict  the  evidence  to  the  last  three 
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mike  of  the  trip.  Supreme  Ct.^  1867,  Pec^le 
f .  Oaryl,  8  Paryk.  0^.,  336. 

1800.  ReilfltMioe  to  jailer.  On  trial  of  an 
indictment  for  assaalt  and  battery  npoa«a 
Jailer,  it  appeared  that  the  aaaanlt  and  battery 
was  committed  in  reftisiing  the  jailer  in  an  at- 
tempt, during  attendance  at  coart  with  the 
[Mifloner,  to  remove  the  prisoner  from  one 
room  to  another.  Heid^  that  the  prosecutor 
must  produce  the  mittMnua  to  show  that  the 
prisoner  was  legally  in  his  costody.  It  did 
not  appear  but  that  the  prosecntor  was  ille- 
gally detaining  the  prisoner*,  and  if  so,  the  lat- 
ter had  m  right  to  resist  Oyer  d>  71,  1828, 
Pe<^le  «.  Moldoon,  2  Park,  Or.^  18. 

laOl.  AMuralt  witk  intant  to  ravlab.  On 
indiotment  for  assaalt  and  battery  with  intent 
to  oommit  a  rape,  the  testimony  of  the  person 
ii\jnred  is  not  absolutely  necessary.  Oyer  A 
T^  1828,  People  e.  Bates,  2  Porib.  Or,,  27. 

As  to  what  evidence  of  Provooatton  may 
be  received  in  mitigation  of  damages,  in  an  ac- 
tion for  assault  and  battery,  see  Absault  jlnd 
Battsbt,  27-4^0. 

4.  AtUfmey  and  Olient, 

1002.  Retainer.  In  an  action  to  recover 
for  his  services,  an  attorney  must  prove  an 
employment,  either  original,  or  by  recognition 
during  the  progress  oi  the  suit.  Evidence  of 
services  rendered  merely,  does  not  sustain  the 
motion.  Supreme  CL^  1812,  Hotchkiss  «.  Le 
Boy,  9  JokM.,  142;  1848,  Bnrghart  e.  Gard- 
ner, 8  B(Mrl,^  64. 

1803.  What  is  sufficient  proof  of  employ- 
ment, lb.  See,  also,  Attobnit  and  Oliknt, 
188-^188. 

Ifi04k  Taxed  biU  of  oosta.  When  admis- 
sible as  evidence  of  the  amount  of  the  attor- 
ney's compensation.  Scott  o.  Elmendorf,  12 
j4khnB^  816;  Mumford  v.  Hawkins,  5  Den,, 
865;  Oook  e.  Stitson,  8  Ba/rb,,  887;  Hughes 
e.  Mulvey,  1  San^f*',  92;  Brady  v.  Mayor,  ^^ 
of  N.  Y.,  Id,,  669.  See,  also,  Attobkst  and 
OiJBVT,  194-204. 

As  to  other  matters,  see  Attobnst  lsd 
Olibht. 

5.  BiUe,  Notee,  and  Oheehe. 

180S.  FkoofofgeoaiiieneaBofiiote.   The 

attesting  witness  to  a  note  of  hand  having 
be^i  impeached,  proof  of  intention  of  the 
maker  of  the  supposed  note  to  reward  the 
payee,  was  MM  too  remote,  under  the  cir- 


onmstaaces.    Supreme  Ct^  1842,  Losee  «.  Lo- 
see,  2  Sm,  609. 

1806.  Maker'a  admtoalon  To  prove  gen- 
uineness of  note  in  suit,  a  witness  testified 
that  he  called  on  the  defendant  for  payment  of 
a  note  made  by  defendant  to  plaint,  and  de- 
fendant admitted  having  given  such  a  note, 
and  promised  to  pay  it;  but  the  note  was  not 
exhibited,  nor  the  amount  tneatioiied.  HeU, 
not  sufficient  The  evidence  showed  a  gen- 
uine note  in  existence,  but  did  not  show  thut 
it  was  the  note  in  suit.  Supreme  OL,  1819, 
Shaver  v,  Ehle,  16  Jehne,,  801. 

1807.  Id  an  action  on  a  noto  attested  by  a 
subscribing  witaess,  pkintiff  proved  that  de- 
fendant had  admitted  that  he  had  authoriied 
his  wife  to  give,  and  she  had  given,  a  note  for 
a  certain  amount  to  5.,  and  the  note  produced 
corresponded  with  this  description.  EM,  mi 
sufficient  proof  of  the  genuineness  of  the  note. 
Plaintiff  was  bound  to  call,  or  account  for,  the 
subscribing  witness.  The  evidence  showed 
that  the  wife  was  authorized  to  give  such  a 
note,  but  did  not  identify  the  note  in  suit  as 
the  one  given.  Supreme  Ct,  1881,  Minard  v. 
Mead,  7  Wend^  68. 

180a  Plaintiff's  witness  testified  that  he 
called  on  defendant  with  the  note,  and  tdd 
him  he  had  a  note,  mentioninig  the  amount, 
and  wanted  it  paid,  but  did  not  exhibit  the 
note.  Defendant  admitted  having  given  such 
a  note,  ffeld^  not  sufficient  to  identify  the 
note  sued  on  with  that  referred  to  in  defend- 
ant's admission.  Supreme  CL,  1847,  Palmer 
V.  Manning,  4  Den,,  181. 

1809.  But  when  the  plaintiff  (an  indorsee) 
proved  that,  in  making  the  demand,  he  exhib- 
ited a  copy  of  the  note  to  the  defendant,  and 
also  proved  the  genuineness  of  the  indorse- 
ment,— ffeld,  sufficient  proof  of  the  genuine- 
ness of  the  note.  Supreme  Ct^  1847,  Pentx 
f .  Winterbottom,  6  Den,,  61. 

1810.  Note  and  guaranty.  Where  notes 
are  produced,  on  trial  of  an- action  on  a  guar- 
anty, corresponding,  in  all  particulars,  with 
those  mentioned  in  the  guaranty  in  suit,  their 
answering  the  description  in  the  guaranty  is 
sufficient  pro<^  of  identity.  Supreme  Ct^l^^^ 
Forman  e.  Stebbins,  4  HUl,  181. 

1811.  In  an  action  upon  a  guaranty  indorsed 
upon  a  promissory  note,  it  ia  not  necessary  to 
prove,  by  witnesses,  the  signature  of  the  maker 
of  the  note.  This  is  sufficiently  proved,  as 
against  the  guarantor,  by  [proving  Ide  execa- 
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1826.  In  an  action  upon  a  promissory  note, 
against  the  indorser,  a  notary's  clerk,  also  toi- 
ler in  the  bank  where  the  note  was  payable, 
testified  that  he  had  himself  presented  the 
note  for  payment,  and  mailed  a  notice  of  non- 
payment to  the  defendant — that  he  knew  this 
from  an  examination  of  his  books  and  papers — 
that  he  was  in  the  daily  habit  of  protesting 
notes — that  it  was  his  nsaal  practice  to  make 
the  entries  in  the  memorandum-book  the  same 
day  that  he  delivered  the  notices  of  non-pay- 
ment— ^that  he  had  no  recollection  of  making 
the  entries>  in  this  case,  but  he  knew  they 
wonld  not  haye%een  made  if  he  had  not  done 
the  act»— and  he  produced  the  memorandum- 
book,  the  entries  from  which  were  read  to  the 
jury. 

EM^  sufficient  eyidence,  not  that  the  no- 
iaay  had  performed  these  acts,  but  that  they 
had  been  done  by  the  witness  in  his  private 
eapacity.  Ot  o/AppedU,  1854,  Oole  «.  Jessup, 
10  i\r.  F.  (6  SM.),  96 ;  8. 0.,  10  Eow.  JV.,  616 ; 
affirming  8.  0.,  9  JBarh.^  896 ;  8.  P ,  Supreme 
€t.y  1848,  Sheldon  «.  Benham,  4  ffiU^  129. 

1827.  In  an  action  against  an  indorser,  the 
notary's  clerk  produced  a  copy  of  the  protest, 
at  the  foot  of  which  was  a  memorandum, 
**  Served  notices  of  protest  at  indorser's  of- 
fices." He  testified,  in  substance,  that  he  had 
no  recollection  respecting  the  service  except 
what  was  indicated  by  the  memorandum — 
that  he  was  certain  the  memorandum  was 
made  on  the  day  of  the  protest,  though  he 
bad  no  positive  recollection  when  it  was  made 
— ^that  he  was  confident^  from  his  invariable 
custom  of  serving  notices,  that  the  notice  was 
served  on  the  day  following  the  protest,  though 
he  did  not  remember  the  fact  independently  of 
his  memorandum,  &c.,  &o.  Defendants  gave 
evidence  to  disprove  receipt  of  notice,  in  time. 
JffeU  not  sufficient  proof  of  service  of  notice. 
The  plaintiff  was  entitled  to  read  the  memoran- 
dum in  proof  of  any  fact  which  it  would  estab- 
lish. But  giving  it  the  fullest  effect,  it  failed  to 
show  wlien  the  notices  were  served.  The  testi- 
mony of  the  clerk  as  to  the  time  of  service 
was  merely  a  conclusion  drawn  by  him  from 
the  memorandum.  If,  T.  Oom,  Pl^  1857,  Tay- 
lor f).  Stringer,  1  Silt,  877. 

1828.  Fonner  recovery.  In  an  action  by 
An  indorser  of  a  note  against  a  prior  indorser, 
to  recover  money  paid  on  account  of  a  note, 
after  a  former  action  and  recovery,  for  money 
previously  paid  on  account  of  the  same  note, — 


Held,  that  the  reoord  of  the  former  reooverj 
was  sufficient,  if  not  conclusive,  evidence  to 
establish  demand  and  notice,  so  as  to  charge 
the  defendant.  OL  of  Brron,  1880,  Wright «. 
Butler,  6  Wend.,  284;  affirming  &  0.,  9  /li, 
869. 

1829.  In  an  action  by  indorsee  against  ia* 
dorser,  a  judgment  obtained  upiOn  the  note  by 
a  subsequent  holder  against  the  indorser,  and 
part  payment  by  him  is  satia&ctory  evidence 
of  demand  and  notice.  Supreme  OL,  1884, 
Keeler  e.  Bartine,  12  WeML,  110. 

1830.  The  reoord  of  a  judgment  in  favor  of 
an  indorsee  against  the  drawer  and  other  par- 
ties to  a  bill,  in  a  joint  suit  against  them,  nn 
der  the  statute, — Beld^  not  evidence  of  pre- 
sentment, demand,  and  notice,  for  one  of  the 
parties  against  another.  Supreme  Ot.,  1850, 
Green  e.  Qoings,  7  Barb.,  862. 

1831.  "WaiTer  of  demand  and  notioa 
After  the  indorser  of  a  draft  had  been  fonnd, 
upon  inquisition,  incapable  of  managing  his 
affairs,  by  reason  of  habitual  drunkenness,  he 
waived  demand  and  notice  of  dishonor;— 
Held,  that  the  inquisition  was  condusive  evi- 
dence of  his  incompetency,  from  the  time  it 
was  found,  to  make  such  waiver,  even  tbongh 
the  holder  had  no  notice  of  the  inquisitioa  at 
tlie  time  of  taking  the  waiver.  The  cases 
holding  inquisitions  of  lunacy  not  condauTe 
evidence  of  the  lunatic's  incapacity  to  con- 
tract, all  relate  either  to  acts  or  contracts  done 
or  made  b^ore  the  finding,  or  to  the  making 
of  a  will.  Ot.  of  Appealer  1868,  Wadsworth 
v.  Sharpsteen,  %N.7  (4  8M,\  888;  afSrm- 
ing  8.  0.,  tub  nam,  Wadsworth  v,  Sherman,  U 
Barb.,  169. 

1832.  That  in  order  to  sustain  a  waiver  by 
subsequent  promise,  defendant's  knowledge 
that  he  had  not  received  regular  notice  may 
be  inferred  from  circumstances.  TebbettB*. 
Dowd,  28  Wend.,  879. 

183a  Title.  The  production  of  a  check, 
drawn  payable  to  "  bearer,"  upon  the  trial,  ia 
sufficient  evidence  of  title  to  enable  the  de- 
fendant to  recover  upon  it.  -^1  F.  Obm,  PI, 
1867,  Townaend  «.  Billinge,  1  HiiL,  853. 

1834.  In  an  action  on  a  note,  the  plaintiff 
produced  the  note  in  court  and  proved  in- 
dorsements sufficient  to  show  legal  title.  The 
alleged  transferrer  testified  that  he  indorsed 
the  note  to  the  plaintifl^  and  that  on  the  same 
day  he  received  the  plaintiff's  note  fox  it, 
without  any  understanding  between  them  that 
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by  a  foreign  corporaUon  within  this  State, 
evidence  that  the  foreign  oorporation  to  whom 
ft  was  giyen  was  in  tlie  habit  of  dlsooonting 
notes  in  this  State,  is  inadmissible,  at  least 
until  it  has  been  shown  that  the  note  in  snit 
was  so  discounted.  N.  F.  Cam.  P2.,  1856, 
Koble  V.  Oornell,  1  ffiU,,  98. 

1844.  Evidence  tmOer  money  ooimta.  A 
«hattel-note  is  admissible  in  «ridenoe  onder 
the  money  oonnts.  [7  Wend.,  811.]  Supreme 
Gt.^  1844,  Stever  «.  Lamonre,  Hill  S  D,  8upp., 

1845.  A  draft  is  admissible  under  the  money 
oonntB,  althongh^t  M\  doe  after  the  time  of 
the  defendants  indebtedness  as  laid  in  the 
eonnt,  proTided  it  was  due  before  the  snit  was 
brought.  The  time  of  indebtedness  laid  in  the 
money  oonnts,  so  that  it  be  before  snit  brought, 
is  entirely  immaterial.  Supreme  Ot,y  1845, 
DoUfns  V.  Frosoh,  1  2>«n.,  867. 

1848.  The  plaintiff  declared  on  the  common 
counts,  and,  in  his  bill  of  particulars,  included 
an  item  for  money  lent;-*-^02^  that,  mis- 
joinder not  having  been  pleaded  in  abatement, 
E  check  of  the  defendant  and  another,  corre- 
flponding  in  date  and  amount  with  the  item  in 
^  the  bill,  was  admissible.  Suprems  Ot,^  1860, 
Carter  v.  Hope,  10  Barb,,  180. 

1847.  In  an  action  by  an  indorsee  against 
indorser,  the  note  indorsed  is  eridence  under 
the  money  counts;  and  cannot  be  met  by  evi- 
dence that  the  defendant  indorsed  merely  for 
the  accommodation  of  the  maker.  Ot.  ef  Ap- 
peali^  1851,  O^yuga  County  Bank  v.  Warden, 
«  JV:  F.  (S  Seld.),  19. 

1848b  In  an  action  by  indorsee  against  ac- 
ceptor of  a  bill  of  exchange  plaintiff  may  give 
in  evidence,  under  the  common  counts  and 
notice  {Law  of  1882,  ch.  276),  the  note  and 
indcNTsements  to  him,  notwithstanding  the  copy 
acceptance  served  with  the  declaration,  omit- 
led  the  indorsements.  The  effect  of  the  com- 
mon counts  and  notice  is  equivalent  to  an 
aHegation  of  title  in  the  plaintiff  to  the  accept- 
ance, of  which  the  indorsements  are  good 
commons-law  evidence.  Ot,  of  Appeals^  1868, 
Ptordy  e.  Vermilya,  8  K  T.  (4  Seld,%  846. 

184d.  It  id  not  necessary  that  all  the  parties 
to  the  bin  should  be  Joined,  to  render  it  admis- 
Irible  under  the  money  counts.  Ot.  of  Appeals^ 
1862,  Black  e.  Caffe,  7  X  F.  (8  SM,),  281. 

1850.  —  nnder  complaint  for  money 
ptfML  The  anoeptance  of  a  bill  of  exchange 
is  primn-Jheie  evidence  of  ftmds  in  the  hands 


of  the  drawee,  and  payment  by  him  dischaigei 
the  obligation  and  cancels  the  security.  Where 
the  drawee  accepts  and  paya  without  fimdB  of 
the  drawer  in  his  hands,  although  in  action 
may  not  be  maintained  directly  upon  t^  bill, 
yet  the  drawee  is  Hable  to  the  acceptor  as  for 
money  paid  for  him  at  his  requests  The  bill 
in  such  case  is  not  the  foundation  of  the  action, 
but  is  good  evidence  that  the  mon^  was  paid 
(U  the  fequeet  of  the  ^awer.  SupreiM  GL^ 
1868,  Wright  e.  Garlinghouse,  27  Barb.,  474. 

1851.  Under  an  allegation  in  a  complaint 
that  the  i^ntiff  had  paid^  bild  out^  4c., 
moneys  for  the  defendant,  evidence  to  obarge 
the  defondant  as  an  indorser  or  guarantor  of  a 
promissory  note  cannot  be  received.  Ni  F. 
Superior  Ot,  1864,  OottreU  e.  Ooi^lln,  4  Dimt, 
46. 

1852.  Of  the  suffidency  of  checks  and  drafts 
paid,  as  evidence  of  a  loan  or  debt  Bedding- 
ton  e.  Gilman,  1  Boeu^.^  286. 

3S53.  Vttder  genefal  iMua  In  an  action 
on  a  note  given  for  the  price  of  a  chattel  sold, 
the  defendant  may,  under  the  general  issne, 
show  deceit  in  the  sale.  Supreme  Ot,  1818, 
Siil  e.  Rood,  16  Johm.,  280. 

1894.  The  maker  of  a  note  may  prove,  nn- 
der the  general  issue,  in  an  action  by  an  in- 
dorsee, that  the  note  was  procured  firom  him 
by  fraud  on  t^te  part  of  the  payee;  for  &e 
purpose  of  throwing  on  plaintiff  the  harden  of 
proving  payment  of  a  valuable  consideration. 
K  F.  Oom,  PI,  1848,  Many  e.  Disbrow,  2  F. 
F.  Leg.  Ohe.,  88. 

1855.  In  an  action  on  a  promissory  note,  a 
total  want  or  failure  of  consideration  may  be 
proven  under  the  general  issue,  without  no- 
tice. Supreme  Ot.,  1886,  Payne  «.  Cutler,  18 
Wend.,  606;  1861,  Meakim  e.  Andenx)n,  11 
Barb.,  216. 

188^  —  xmder  general  denlaL  That  the 
plaintiff  is  not  the  owner  and  holder  of  the 
note  in  suit,  may  be  proved  under  a  general 
denial  of  the  allegation  that  he  is,  in  the  com- 
plaint. Supreme  Ot.,  1868,  Hull  e.  Wheder, 
7  Abbotts  Pr.,  411. 

1657.  The  complaint  averred  that  the  de- 
fendants made  the  note  in  suit,  and  delivered 
it  to  the  payee,  and  he  ^'thereupon  duly  in- 
dorsed the  said  note,  in  blank,  ahd  tranaferred 
and  delivered  the  same  to  the  plaintiffiL** 

RM,  that,  under  an  answer  contaming  no 
denial  of  these  Ikcts,  the  d^endants  were  not 
at  liberty  to  prove  that  no  transfer  had  been 
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Ct.,  1852,  Rexford  o.  Knight,  16  Ba^h,,  627;* 
ftnd  see  Palmer  o.  Aldridge,  16  /<2.,  181. 

1867.  Bonds  given  by  oontractora  to  cwal 
oommissioners,  eridence  in  a  suit  bro.agbt  on 
ench  bond.     Lawt  qf  1850,  616,  ch.  278,  %  2. 

1868.  Statement  of  lien  or  incumbrance 
filed  with  canal  auditor,  evldenoe.  Lawt  cf  1858, 
896,  ch.  247,  §  5. 

As  to  anthentioation  of  Dooiunenti  relative 
to  canals,  see  wi/jpra^  1608-1606. 

8.  Carri&n, 

1869.  Delivery  to  oanler.  Testimony  that 
baggage  was  delivered  to  a  person  whom  wit- 
ness ^^ supposed  to  be  the  baggage-master*^  of 
defendants,  is  not  enough  to  charge  them  with 
receipt  of  it  N.  Y.  Com.  Pl^  1864,  Butler  «. 
Hudson  River  R.  R.  Oo.,  8  B,  D.  Smith,  671. 

1870.  In  an  action  to  recover  the  value  of 
a  trunk  and  contents,  lost  on  the  defendants' 
railroad,— iJd2t2,  that  the  facts  that  the  plain- 
tiff was  a  passenger,  and  that  defendants  took 
bis  baggage,  was  sufficiently  proved  by  his 
possession  of  the  baggage-check,  and  the  tes- 
timony of  the  baggage-master  to  the  custom 
of  giving  checks.  Supreme  Cft,,  1864,  Davis  e. 
Oayuga  &  Susquehanna  R.  R.  Oo.,  10  How. 
IV.,  880. 

1871.CaiTler'a]iafaf]it7.  What  is  sufficient 
evidence  to  authorize  a  Jury  to  find  that  a  con- 
tract, made  with  defendant's  agent  for  trans- 
portation of  the  plaintiff  on  a  Journey  con- 
eisting  of  three  distinct  sections,  bound  the 
defendant  as  to  all  the  sections.  Quimby  «. 
Vanderbilt,  17  N.  F.  (8  Smith),  806. 

1872.  TrwaA  or  nee^igenoe.  In  an  action 
against  common  carriers  for  failure  to  deliver 
goods,  it  appeared  that  when  defendants  re- 
ceived the  goods,  they  stipulated  that  they 
should  not  be  charged  for  any  loss  or  damage, 
unless  caused  by  fraud  or  gross  negligence, 
and  that  the  plaintiff  should  be  required  to 
prov^  fraud,  or  such  negligence,  in  order  to 
recover.  The  defendants  failed  to  deliver  the 
goods,  although  demanded,  and  assigned  no 
reaaon  for  their  &ilnre. 

Eeld,  that  a  motion  for  nonsuit,  on  the 
ground  that  no  fraud  or  negligence  was 
shown,  was  properly  denied.     1.  Showing  a 


•  See  this  ease  afflnned,  11  IT.  T.  (1  J&m.),  808. 
In  the  decision  of  this  case  in  the  Court  of  Appeals, 
it  was  held  that  the  partioalar  maps  naed  on  the 
trial  did  not  appear,  by  the  bill  of  exoeptiona,  to 
have  been  entitled  to  be  read ;  but  the  general  role 
laid  down%bove  doee  not  aeem  to  be  shaken. 


demand,  And  defendants'  refosal  to  deliver, 
was  enough,  unexplained,  to  make  a  case  (/ 
fraud,  or  gross  negligence.  [11  Wend.,  25; 
Ang.  &  A.  on  Oar.,  §  88,  n.  4.] 

2.  It  was  incumbent  on  the  defendazits  to 
prove  that  the  package  was  lost,  before  tber 
could  require  plaintiff  to  show  fraud  or  negli- 
gence. iT.  F.  Superior  Ot,,  18d5,  Newstadt 
e.  Adams,  6  Luer,  48. 

1873.  Condition  of  gpoda.  In  an  aetion 
against  a  carrier  for  damage  to  goods  daring 
transportation,  plaintiff  may  prove  that  when 
he  received  the  goods  from  a. carman,  by  whom 
they  were  sent  to  him  by  defendants,  they 
were  in  a  damaged  condition.  N,  T.  Com. 
Ply  1868,  Barclay  e.  Clyde,  8  E,  R  Smitii, 
95. 

1874.  Plaintiff 'a  testtmony.  The  rale  of 
evidence  which  allows  the  {^nti^  in  an  ae- 
tion against  a  common  carrier  to  recover  for 
a  lost  trunk,  &c.,  to  prove  the  value  of  the 
contents  by  his  own  oath,  is  confined  to  cases 
in  which  fraud  or  wrong  is  proved  upon  the 
defendant,  and  has  no  appli9ation  to  cases  of 
loss  through  negligence  merely.  N.  F.  (km. 
PI,  1867,  Garvey  e.  Oamden  ft  Amboy  R.  R. 
Co.,  1  JSUt,  380 ;  S.  0.,  4  Al^ue  iV.,  171. 

9.  Ohatteli. 

1875.  T6  maintain  trover,  plaintiff  most 
establish  property  in  himself  and  a  tortious 
conversion  by  the  defendant  OL  qfAppeek^ 
1848,  HiU  e.  OoveU,  1  If.  Y.  (1  Oma.),  588. 

187a  Title.  Where  he  had  not  actnal 
possession,  he  is  bound  to  show  title,  in  order 
to  show  right  of  possession.  Owtario  Com. 
PI,  1847,  Porter  e.  Dalley,  6  K  Y  Leg.  Ob^ 
886. 

1877.  Tortloaa  oosavtaaAoiu^SM,  dis- 
proved by  plaintiff's  admissions.  Ogden  «. 
Woodruff,  1  IT.  Y.  Leg.  Obi.,  171. 

187a  Rafoaal  by  master  of  vessel  to  de- 
li ver  goods  to  consignee, — Meld,  evidence  of  a 
conversion.  Judah  e.  Kemp,  2  Jchnt.  Cbt., 
411. 

1879.  Defendant's  refusal  to  ^ve  an  order 
for  property  in  custody  of  another  person  aa 
his  bailee,— e.  g.,  a  note  lodged  with  an  attor* 
ney  for  collection, — ^is  evidence  of  a  conver- 
sion. Supreme  OL,  1821,  Bisael  e.  Drake,  19 
Johns.,  66. 

1880.  An  admiaaion,  by  the  defendant, 
that  he  had  the  goods  of  the  plaintiff  and  that 
they  were  lost,  is  sufficient  evidence  of  a  con- 
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«otion  for  treepass  in  taking  goods,  the  defend- 
ant cannot,  nnder  the  general  issue,  give  eyi* 
dence  in  jastifioation, — e.  g.^  that  he  took  the 
goods  on  an  exeention.  Suprenu  Ct,^  1888, 
Root  «.  Chandler,  10  TTend.,  110.  See,  also, 
Newberry  «.  I^ee,  8  MiUy  528;  Simpson  e. 
Watrns,  /d,  619. 

1896^  Thus,  in  trespass  dt  honU  o^^tAtky 
on  a  plea  of  not  gnilty,  the  defendant  cannot 
give  in  evidew)e,  that  the  goods  were  the 
property  of  0.,  who  had  conveyed  them  to 
the  plaintiff,  with  intent  to  defraud  the  de- 
fendant, as  O.'s  creditor ;  and  that  the  trespass 
consisted  in  taking  then^  under  an  attachment 
against  O.'s  property,  sued  out  by  the  defend- 
ant. Supreme  Ot^  1814^  Demick  s.  Qhapman, 
11  JTahM,,  182. 

1997.  In  an  aotioa  for  trespaeain  illegally 
lerying  on  and  selling  pWintafb'  property,  de- 
lendiwt,  in  justification,  proved  «  decree  of 
oouFt,  and  execution  issued  thereon.  To  meet 
Uusi  i^aiBtiff  proved  that  the  property  was 
discharged  by  order  of  court.  EM,  not  suffi- 
dent  1)0  rebut  the  justification.  The  reeord 
not  being  produced,  the  court  would  not  pre- 
sume that  the  execution  was  vaiyated  for  irreg- 
ularity. Supreme  Ot^  1842,  Newberry  «.  Lee, 
8  HiO,  628. 

1898.  Where  the  aheriff  is  sued  for  trespass 
in  taking  property  of  the  plaintifl^  by  Si  dis- 
tress-warrant issued  by  A.,  and  it  appeal^  that 
the  plaintiff  holds  the  premises  by  lease  from 
B.,  the  defendnut  must  prove  an  aesigument 
of  the  lease  (rom  B.  to  A,  It  is  not  enough 
to  show  that  the  ptuntiff  had  recognized  A. 
as  assignee,  and  had  paid  him  rent.  Suprtme 
Ot,,  1848,  Lord  t .  Brown,  6  Dm,,  845. 

1899.  Proof  of  poaaeitrtop.  In  an  action 
for  taking  personal  property,  if  the  only  de- 
fence is  that  the  ds^endant^  as  officer,  took 
them  under  an  execution  against  the  plaintiff, 
it  is  not  neoessavy  for  the  plaintiff  to  prove 
title  in  himself;  possession  is  snffident;  for 
the  whole  defence  concedes  that  it  was  the 
plaintiff's,  property.  JST.  F.  Oom.  Pt,  1865, 
Stevens  e.  Somerindyke,  4  E,  J).  Smith,  418. 

1900.  Value.  In  an  action  for  killing  plain- 
tiff*s  dog,  defenda)Qt  may  prove  the  dog  worth- 
less, although  that  is  not  averred  in  the  an- 
swer. Svprems  Ot,^  1864,  Dunlap  e.  Snyder, 
17  jBorJ.,  661. 

1901.  DeUvery.  Testimony  of  alleged  do- 
nee, and  possession  by  her  of  the  8u\>jeot  of  an 
alleged  gift  in  view  of  deaths — Held,  not  snffi- 


eient|  under  the  ciroumstanoesi  to  preve  tbe 
delivety.  B^enney  «.  Public  Administrator,  2 
^a4/:,  819. 

As  to  admissibility  of  OMtoatiooa  of 
former  owner  of  chattel,  see  9upf^  116M174. 

As  to  PramunptloDa  relative  to  title  to 
chattels,  see  mipra^  880*842. 

10.  Chattel  Mortgagti, 

190X  How  nnrtidnad.  The  party  wbo 
claims  under  a  chattel  mortgage  imsooompa- 
nied  by  a  chiinge  of  possession,  most  sstal^M 
affirmatively  two  propositions;  first,  that  the 
triuQsaotion  between  the  parties  to  the  isort- 
gage  was  hana^-^fidey  and  second,  that  there  was 
no  intention  to  defraud  creditors  or  porobassn. 
It  is  not  enoagh  to  show  that  the  mortfst^e 
was  given  for  *'*'  a  good  and  valid  omBidera- 
tion."  It  is  equally  necessaiy  to  prove  the 
absence  of  a  fraudulent  intent.  Suprtme  Gt^ 
1864,  Oroat  e.  Bees,  20 Ba^^^^\  S.  P.,  1882, 
Oollina  «.  Brush,  0  Wmi.,  198;  1884,  Gard- 
ner e.  Adi^ma,  12  /<i.,  297;  1.886,  Doane  «. 
Eddy;  16  /d„  628 ;  1887,  Randall  o.  Oook,  17 
Id,^  68.  Ot,  of  Mrrore^  1840,  Smith  «.  Acker, 
28  Wend.,  658.  See,  also,  EdgeU  t.  Hart,  9 
i^T.r:  (6  &W.Xai8;  Butler  i».VanWyok.lirJa, 
488;  aUhooly  «.  Wa^hiBgtoo,  8  Sandf^  880; 
Griswold  f.  Sheldon,  4  N.  7.  (4  CmML),  681. 

19Q3.  ToshowgoodfaithinaseeondiBort- 
gug^  of  personal  property,  so  as  to  enable  the 
hoidsr  thereof  to  avoid  a  prior  vovtgage  on 
the  ground  of  fyand,  he  most  prove  by  evideo4e» 
outside  the  instrnment  itself  that  the  eeoond 
mortgage  was  given  for  ii  valuable  oonndeii- 
tion,  or  to  seoor^  the  pi^yment  of  an  hon«t 
debt  Evidence  of  a  debt,  without  coDoeot- 
ing  it  with  the  mortgage,  is  not  enough.  Ct- 
qfAppeaU,  1860,  Baskins  e.  Shannon,  8  ilT.  F. 
(8  Comet.),  810. 

1904.  Where  a  chattel  mortgage  giv«D  ^ 
secure  t^  note  is  impeached,  prodnctioa  of  the 
note  is  presumptive  evidence  of  a  jost  debt 
Supreme  Ct.,  1866,  Dunham  «.  Whitehead,  3 
AUotU'  Pr,,  207. 

190&  Bow  InpeaolMd.  It  is  not  compe- 
tent to  prove,  in  impeachment  of  a  chattel 
mortgage,  that  the  mortgagor,  after  ezeeoting 
the  mortgagee  in  question,  executed  mortgagee 
upon  the  same  property  to  other  persos*, 
which  were  fraudnlent  as  to  hisereditora  To 
allow  this,  wonld  place  it  in  the  power  of  s 
debtor,  who  had  in  entire  good  faith  given  t 
security  to  a  creditor  for  an  honest  debt,  by 
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Suprems  Gt,,  1814,  Baboock  «.  Stanley,  11 
Johns.,  178. 

1920.  A  plaintiff  sQiDg  for  a  debt  which 
was  payable  in  specific  articles, — e,  g,,  for  goods 
sold  upon  an  agreement  that  they  shoold  be 
paid  for  in  blue  and  brown  bnilding-stone  for 
certain  houses, — ^must  show  that  Ike  articles 
were  not  delivered,  and  that  a  delivery  wad 
demanded  and  reftised.  N,  F.  Com.  Pl,y  1856, 
Hnnte.Westervelt,4^.  2>.iS^ieA,226.  Oom- 
pare  Bills,  Notbs,  and  Ohsokb,  698,  694. 

192X.  Where  a  party,  to  whom  a  bill  for 
goods  was  presented,  struck  out  one  item  of 
the  bill,  and  wrote  against  it  ^  Never  got  it,'* — 
Held^  that  from  these  &ct8  it  might  be  in- 
ferred that  he  received  the  other  articles  men- 
tioned in  the  bill  K  F.  Chm,  P2.,  1864,  Power 
«.  Root,  8  E.  />.  amitk^  70. 

1922.  Reoelpt  by  princii^al, — Held,  evi- 
dence of  delivery  to  him  of  goods  sold,  as 
against  his  surety.  Rawson  «.  Adams,  17 
Johns.,  180. 

1923.  Fomiear  xeoor&ry.  L.  sued  H«  for 
not  performing  a  contract  for  the  ddivery  of 
wheat,  and  H.  proved  a  former  recovery  by 
him  against  L.  and  B.,  in  an  action  for  the 
sale  and  delivery  by  him  of  wheat,  rye,  and 
corn; — Held,  that  the  record  was  not  inad- 
missible merely  by  reason  of  its  being  between 
different  parties;  and  tiiat  it  would  be  con- 
clusive, if  accompanied  with  proof  that  the 
wheat  upon  the  contract  in  question  in  the 
present  suit,  was  the  only  snlgect  of  dispute 


in  the  former  action.    Supreme  OU,  1888,  Law-  \perior  Ot,,  1868,  Fagen  e.  Daviaon,  8  Dfur, 
rence  e.  Hunt,  10  Wend.,  80. 

1924.  In  an  action  for  breach  of  covenant 
against  incumbrances,  the  postea  in  an  action 
of  ejectment  brought  by  an  incumbrancer,  is 
evidence  of  the  existence  of  the  ejectment- 
suit,  and  of  the  &ct  of  a  verdict.  Supreme 
at.,  1810,  Waldo  e.  Long,  7  Johns.,  178. 

1925.  B.  agreed  to  account  with  the  plain- 
tiff, and  to  pay  any  balance  which  might  be 
found  due,  and  defendant  covenanted  with 
plaintiff  that  B.  would  perform  the  agreement. 
This  accounting  never  took  place,  but  an  ac- 
count was  taken  in  chancery,  in  a  suit  to  which 
the  defendant  was  not  a  party.  Sdd,  that 
the  proceedings  in  chancery  were  not  conclu- 
sive evidence  against  the  defendant.  Supreme 
Ot.,  1840,  Douglass  e.  Howland,  84  Wend.,  86. 

1926L  When  one  covenants  for  the  results 
or  consequencee  of  a  suit  between  other  par- 


him,  although  he  was  not  a  party.    Suprms 
Ct.,  1848,  Rapelye  e.  Prince,  4  Em,  119. 

1927.  Thus,  where  one  covenanted  that  a 
mortgage  should  produce  so  mach  with  inter- 
est,  over  and  above  the  costs  of  foreclosing 
the  mortgage,  he  was  held  concluded  by  the 
result  of  a  foreclosure  in  chancery,  although 
not  a  party  to  the  suit.  lb.  Compare  Walsh 
e.  Ostrander,  88  Wend.,  178. 

1928.  Farlbnnanoe.  A  contract  for  con- 
Btrncting  public  works,  which  provides  for 
estimates,  by  a  specified  engineer,  of  the 
amount  of  work  done,  and  payment,  accord- 
ing to  the  estimates,  does  not  exclude  other 
legal  evidence  of  the  amount  performed.  Ci. 
<ff  Appeals,  1848,  Sherman  e.  Mayor,  Ac,  of 
N.  Y.,  1  K  7.  (1  Oomst.),  816. 

1929.  A  letter  written  by  one  of  two  con- 
tracting parties  to  his  attorney,  but  containing  a 
request  that  the  attorney  should  show  it  to  the 
other  party,  and  which  was  so  shown,— Jfe^ii, 
admissible  in  favor  of  the  party  writing  it,  in 
his  action  on  the  contract,  to  diow  deficiency 
in  performance.  Supreme  Ot.j  1860,  Newoomb 
V.  Cramer,  9  Barb.,  408. 

1930.  In  an  action  for  failure  to  complete 
a  purchase  of  land,  the  defendant  set  up  that 
there  were  outstanding  judgments  against  J. 
M.,  a  former  owner  of  the  land,  which  were 
liens  upon  it.  Held,  that  this  answer  did  not 
admit  proof  of  judgments  against  another  per- 
son  of  the  same  name,  J.  M.,  apparentiy  liens 
on  the  property,  but  not  so  in  £aot.    Jf.  7. 8i^ 


168. 

1931.  In  an  action  for  furnaoea  sold  to  the 
defendant,  under  a  warranty  that  they  should 
heat  the  building  to  70'^,SM,  that  it  was 
improper  to  ask  an  expert  as  to  the  degree  o( 
heat  proper  for  inhabited  dwellings  in  win- 
ter— the  proper  question  being,  whether  the 
furnaces  were  of  a  sufficient  capacity  to  heat 
the  rooms  to  the  degree  provided  in  the  con- 
tract Supreme  Gt.,  1866,  Bristol  t .  Tracy,  81 
Barb.,  886. 

1932.  An  e±tenBtoa  of  tbm  tilnia  fixed  by 
the  contract  for  the  sale  of  lands,  for  making 
the  conveyance, — SIM,  evidenoe  that  the  par- 
ties regarded  the  time  as  material.  Suprem 
Ot.,  1848,  WiswaU  e.  McGk>vm,  8  Barb.,  870.^ 


*  The  ease  came  before  the  Supreme  Coait  on 

appeal  from  a  deoiBion  of  the  aasiatant  vioa-chan- 

oellor,  reported,  Bafm.,  125.    The  deoinon  of  tha 

ties,  the  decree  or  judgment  is  evidence  against  I  Supreme  Court  was  affirmed,  10  N.  7.  (6  SM,\  465. 
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traoted  with  the  plaiDtiffs  by  their  alleged 
corporate  name,  is  not  enough.    lb, 

1945.  That  evidence  of  the  incorporation 
of  a  company,  under  a  statute  of  a  sister  State, 
-which  such  statute  declares  shall  be  deemed 
sufScient  to  prove  tl^  fact  of  such  incorpora- 
tion, should  be  deemed  sufficient  in  the  courts 
of  this  State,  provided  that  due  proof  of  the 
existence  and  contents  of  such  statute  is  also 
given.  N.  Y.  Superior  Ct,,  1867,  Eagle  Works 
0.  Churchill,  2  Bo9U>,y  166. 

1946.  Charter  must  be  proved.  A  de- 
fendant, sued  for  wharfage  of  a  steamboat, 
offered  to  prove  that  the  boat  belonged  to  an 
incorporated  company,  and  not  to  plaintiffs. 
Held^  that  he  was  bound  to  prove  the  act  in- 
corporating the  alleged  company.  Supreme 
OU,  1881,  Williams  «.  Sherman,  7  Wend,,  109. 

1947.  Certificate  of  stock  taken.  N.  sub- 
scribed for  stock  of  a  corporation,  on  condition 
that  at  least  8,000  shares  should  be  snbeoribed 
for  within  ninety  days,  which  fact  should  be 
certified  by  the  cashier  and  at  least  two  of  tlie 
directors ;  he  accepted  the  certificate  of  stock, 
and  paid  his  first  instalment.  Held^  in  an 
action  for  the  8ubse<^uent  instalments,  that 
the  certificate  was  not  conclusive  of  the  fact 
that  the  8,000  shares  had  been  subscribed  for 
within  ninety  days,  but  that  N.  might  prove 
that  the  certificate  was  falsely  and  fraudulently 
made.  N.  F.  Superior  Ct,^  1829,  Morris  Oanal 
&,  Banking  Qo,  v.  Nathan,  2  ffall^  289. 

1948.  Banking  aaaoolation.  Certificate 
made  evidence  for  and  against  the  association. 
Laws  of  1888,  249,  ch.  260,  S  7. 

Certificate  of  change  in  organization,  made  evi- 
dence.    LaM%  0/ 1854.  442.  ch.  185.  §  189. 

1949.  Building  company.  Tlie  book  con- 
taining the  names,  residences,  &c.,  of  stockhold- 
ers in  any  building  company,  presumptive  evi- 
dence in  &vor  of  the  plaintiflf,  in  an  action 
against  the  company  or  stockholders,  of  the  fitcts 
therein  stated.     Latm  of  1853,  185.  ch.  117,  §  25. 

1950.  Lake  and  river  navigation  com- 
pany. The  book  containing  names,  residences, 
ac,  of  stockholders,  kept  by  the  directors  of  any 
company  formed  for  lake  and  river  navigation, 
presumptive  evidence  for  a  plaintiff  in  an  action 
against  such  company  or  stockholders.  Lmue  </ 
1854,  526,  ch.  282,  §  28. 

1951.  Library  company.  Certificate  of 
chairman  and  secretary  of  meeting  held  to  in- 
corporate, made  evidence.  Laxn  <if  1858,  788, 
ch.  895,  §  4. 

1952.  Flank-road  company.  Parol  proof 
of  corporate  existence  and  use,  for  five  years,  of* 
a  plank-road,  sufficient  evidence,  on  the  part  of  a 
plank-road  company,  m  any  action  by  or  against 
them,  unless  title  to  the  road  is  disputed.  Lbbua 
^1855, 1048,  ch.  546,  §1. 


1953.  A  duly  certified  copy  of  tb 
of  association  of  a  plank-road  com] 
affidavit  required  by  the  act  [Lam 
216,  ch.  210,  S  8)  to  authorize  th< 
filed,  is  presumptive  evidence  of  the 
ration  of  the  company.  The  good  fa 
subscriptions  need  not  be  proved  i 
thing  has  been  shown  to  impeach  i 
Appeals,  1856,  Eastern  Plank-roan 
Vaughan,  14  IT.  Y,  (4  Z«^.),  646; 
8.  0.,  20  Ba^h,,  155.  Compare  tup 
1661. 

1954.  Religioaa  society.  Thesta 
tive  to  religious  incorporations  doee 
the  reoord.  i^i  the  certificate  eviden 
certificate  must  be  produced  in  cot 
absence  accounted  for.  Supreme  (, 
Jackson  v,  Leggett,  7  Wend,,  B77, 

1955.  Membership.  Where  the  « 
incorporation  of  a  religious  corporati( 
it  the  duty  of  the  olerk  of  the  trustee 
a  register  of  the  names  of  the  state* 
of  the  church,  and  the  time  when  the 
so, — the  object  being  to  test  their 
vote, — this  does  not  prevent  the  int 
of  parol  proof  of  the  number  of 
Supreme  Ot.,  1884,  People  v.  Peck,  II 
604. 

1956.  General  reputation,  nnaoc 
with  any  corroborative  circumstanci 
be  given  in  evidence  to  show  who  ¥ 
tors  of  a  private  corporation.  Su^ 
1827,  Dtohfield  Iron  Oo.  v.  Benne 
284. 

1957.  Heaxaay  evidence  is  ini 
to  show  that  a  certain  person  was 
of  a  railroad  company.  Supreme 
Spade  «.  Hudson  River  R.  R.  Co.. 
888. 

195&  Parol  evidence  is  adii 
prove  the  acts  of  corporations  ijD| 
cases  as  it  is  to  prove  the  actsj 
persons.  The  former  rule  reqnin 
evidence  of  a  corporate  act  has  lot 
laxed.  Supreme  Ot,  1849,  Trusteei 
ry's  Church  «.  Oagger,  6  Barb.,  6t 
Bank  of  Lyons  v.  Demmon,  Sill  i 
898;  American  Ins.  Oo.  «.  Oaklij 
496. 

1959.  Thus,  it  may  be  shown  Ir 
certain  resolves  were  adopted  by 
of  a  corporation  at  one  of  thai 
notwithstanding  the  adoption  dj 
pear  by  their  minutes.     SuprenI 


\ 


758 


EVIDENOE. 


Bote  nlittvv  to  VtttiMdar  Vte«ti  ud 


A  polioy  of  insarance  prohibited  &n  assigD- 
ment  ^*  unless  by  the  oonsent  of  the  company 
manifested  in  writing.*'  The  seoretary,  on  an 
applioation  to  him  at  the  office  of  tiie  com- 
pany, indorsed  npon  the  polioy  and  sabscribed 
a  consent.  Eeld^  that  evidence  that  he  was 
pole  agent,  bad  charge  of  the  books,  was  in 
the  constant  habit  of  giving  snch  consents, 
and  entering  his  acts  in  the  books  of  the  com- 
pany, who  never  repadiated  his  acts,  was  suf- 
ficient evidence  of  his  authority  to  go  to  the 
jnry.  A  formal  resolntion  of  the  board  of 
directors  need  not  be  shown.  Ot.  qf  Appeals, 
1848,  Oonover  «.  Ins.  Oo.  of  Albany,  1  If.  T. 
(1  CofMt),  290;*  affirming  8.  0.,  8  Den.,  S64. 

1970.  AnthoKity  of  agent.  What  evidence 
of  prior  anthority  or  subsequent  adoption  is 
necessary  to  bind  a  corporation  for  the  act  of 
its  agent.  Oom  Exchange  Bank  «.  Cumber- 
land Coal  Oo.,  1  Baau>.,  486. 

1971.  Railroftd  oompftniaa.  In  an  action 
against  a  railroad  company  for  damages  for 
setting  a  building  of  plaintiff's  on  fire,  by 
means  of  sparks  from  a  locomotive  engine  of 
defendants,  on  a  passing  train ;  there  being  no 
positive  evidence  as  to  the  cause  of  the  fire, 
and  the  evidence  given  tending  to  exclude  the 
probability  that  it  was  oommnnicated  by  any 
other  means, — Held,  that  it  was  proper  for 
plaintiff  to  prove  that  on  other  occasions,  en- 
gines of  the  company,  in  passing,  emitted  sparks 
and  coals  which  fell  farther  from  the  track 
than  the  building  in  question.  Such  evidence, 
without  connecting  it  with  the  particular  en- 
gine supposed  to  have  done  the  mischief  com- 
plained of,  might  be  enough  to  throw  the 
burden  of  proof  on  defendants,  to  show  that 
the  fire  was  not  caused  by  their  locomotive. 
Ct  of  Appeals,  1866,  Sheldon  v,  Hudson  River 
R.  R.  Oo.,  14  jr.  r.  (4  Eem,),  818. 

1972.  What  is  insufficient  evidence  that  the 
bell  of  a  railroad  train  was  not  rung  at  a  cross- 
ing. Steves  V.  Oswego  ic  Syracuse  R.  R.  Oo., 
18  X  F.  (4  Smith),  423. 

1973.  NegUgenoe  on  the  part  of  a  railroad 
corporation,  how  proved.  Hegeman  f>.  Wee- 
tern  R.  R.  Oo.,  16  Barb.,  858.  See,  also,  wpra, 
625-628. 

1974.  In  an  action  for  the  killing  plaintiff's 
horse  by  defendant's  railroad  train,  it  appear- 
ed that  at  night  the  horse  was  in  a  seourely- 


*  For  pointA  of  counsel  in  the  Conit  of  Appeals, 
MO  8.  C,  Bow.  App.  Oat.,  604. 


fenced  pasture  adjoining  the  road,  well  and 
sound.  Next  morning,  he  was  found  a  few 
feet  from  the  railroad  track,  fatally  ixgured. 
TVaclu  of  a  hone  were  seen  on  the  nulroid, 
leading  to  where  he  was  found,  and  blood  and 
hoi^hair  on  the  track.  The  gate  of  the  pas* 
tore  waa  found  open. 

Held,  1.  That  there  was  sufficient  evidence 
that  the  horse  was  killed  by  def«idant'B  can, 
although  the  engineer  testified  he  was  not 
aware  of  having  run  over  any  hoase  that  night 

2.  That  there  was  not  sufficient  evidenoe 
that  pUdntiff  was  negligent  to  defeat  his  re- 
covery. The  court  would  not  presume  that  St 
was  he  who  left  his  gate  open.  JShipreme  OL^ 
1850,  Waldron  o.  Rensselaer  h  Saratoga  R.  B. 
Oo.,  8  Bwrb.,  890. 

1975.  In  an  acti<Hi  for  running  defendant^ 
car  against  plaintiff^  evidence,  that  <m  the  hap- 
pening of  the  accident,  a  polioeman  arrested 
the  driver  of  the  oar  is  irrelevant,  and  inad- 
missible. Ot.  o/AppedU,  1868,  Luby  e.  Hud- 
son River  R.  R.  Oo.,  17  If.  T.  (8  amith),  181. 

1976.  Agency.  Certified  copy  of  designatian 
of  agent  of  foreign  corporation  on  whom  proosss 
may  be  served  within  this  State,  evidenoe  of  sp- 
pointment  of  snch  agent.    Lmm  qf  1866, 470,  ^ 

279,  S  1. 

1977.  Stookliolder'a  UabOitr  In  an  ac- 
tion against  one  sued  as  etockholder  of  a  cor- 
poration, upon  a  debt  of  the  company,  the 
stock  subscription  paper,  signed  by  him,  is 
relevant  upon  the  question  whether  the  de- 
fendant was  a  stockholder.  Supreme  Ot,  1867, 
Partridge  e.  Badger,  26  Barb.,  146. 

1978.  Giving  a  proxy  to  vote, — Meld,  evi- 
dence, under  the  circumstances,  that  defend- 
ant was  previously  a  stockholder.  Haiger  «. 
McOullough,  2  BerL,  119. 

1979.  In  an  action  against  a  stookholder^ 
npon  acceptances  of  the  corporation,  it  is 
proper  to  prove  the  origin,  history,  and  ob- 
jects of  the  drafts  and  acceptances,  by  show- 
ing what  was  done  between  officers  ci  the 
company  and  contractors,  in  connection  wi^ 
proof  of  the  ratification  of  the  drafts  and  ao- 
ceptances.  Supreme  Ct.,  1867,\Partridge  e. 
Badger,  26  Barb.,  146. 

1980.  A  Judgment  recovered  in  a  suit 
commenced  against  a  corporation  alter  it  was 
duly  dissolved,  is  not  even  priimti^'faeU  evi- 
dence of  an  indebtedness,  in  a  bill  against  the 
stockholders.  [19  Johns.,  466.]  OKamMrf^ 
1889,  Bonsffe  e.  Fowler,  7  Paige,  976. 
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a  specified  day.  The  evidenoe  od  the  trial 
showed  that  it  ooold  not  have  been  committed 
until  later.  Seldy  that  the  day  laid  in  the  in^ 
dictment  was  not  material,  and  the  offence 
might  be  proved  to  have  been  committed  on 
any  other  day  before  or  after  that  named. 
Oyer  S  T,,  1828,  People  «.  Hoag,  2  Pa/rh. 
Cr.,  9. 

1996.  RooeiTing  stoleii  goods.  On  the 
trial  of  an  indictment  for  receiving  stolen  goods, 
knowing  them  to  be  stolen,  it  is  competent  for 
the  prosecution  to  give  in  evidence  a  series  of 
other  acts  of  like  character,  to  show  seient&r 
on  the  part  of  the  accused,  or  to  rebut  any 
presumption  of  innocent  mistake.  Supreme 
Ot.,  1857,  People  v.  Rando,  8  Park,  Or.,  886 ; 
8.  P.,  Jarvis'  Oase,  1  Oity  ff.  Bee.,  105 ;  but 
compare  McNiff 's  Oase,  Id,,  8. 

1997.  SeUing  diaaased  meats.  On  an  in- 
dictment for  selling  diseased  meat,  it  is  not 
necessary,  in  general,  to  show  the  defendant 
to  be  a  person  of  skill,  in  order  to  affect  him 
with  a  guilty  knowledge  of  the  unwhole- 
Bomeness  of  the  meat  sold.  Ot.  of  Appeals, 
1869,  Goodrich  «.  People,  19  N,  Y,  (5  Smith), 
674. 

1998L  It  is  enough  to  prove  that  the  dis- 
ease was  known  to  the  defendant,  and  that 
the  nature  and  tendency  of  the  disease  was 
such  as  to  taint  the  flesh,  so  as  to  make  it  un- 
wholesome in  any  degree.  It  is  not  necessary 
to  show  that  the  eating  of  the  flesh  produced 
injury  to  those  who  ate  it.    Ih, 

1999.  Treaaon.  '*  No  person  shall  be  con- 
victed upon  any  indictment  for  treason  but  by 
the  testimony  of  two  lawful  witnesses  to  the  same 
overt  act ;  or  one  witness  to  one  overt  act,  and 
another  witness  to  a  different  overt  act  of  the 
same  treason.' '  2  Be».  Stat, ,  736,  f  16.  Compare 
Woodbeck  v,  Keller,  6  Oow.,  118. 

2000.  **  In  trials  for  treason,  no  evidenoe  shall 
be  given  of  any  overt  act  that  is  not  expressly 
laid  in  the  indictment."  2  Bm,  8ua.,  736, 
§16. 

As  to  proving  ConlesBloiifl^  see  wpra,  1072- 
1089. 

For  rules  relative  to  other  CUmefli  see  iupra^ 
Anon,  Burglary  ;  and  tf^Yi,  Forgery,  Homi- 
cide, iMreemjf,  Libel,  Rape. 

As  to  DylDg  deolaratlonfli  see  euprct,  1088- 
1086, 1068. 

As  to  evidence  of  a  Fomiar  oonviotloi],  see 
eupra,  1680-1687. 

As  to  Preaiimptioiia  in  favor  of  innocence, 
see  wpra,  116-182. 


16.  Damagee. 

2001.  Breach  of  contract  for  servioes. 
In  an  action  for  breach  of  contract  for  work 
and  labor  to  be  done  on  a  farm,  evidence  of 
damage  to  plaintiff  *s  crops,  resulting  from  de- 
fendant's leaving  his  service,  is  inadmissible. 
Supreme  Ot.,  1868,  Peters  «.  Whitney,  28 
Bwrb.,  24. 

200Z  Ii^ury  to  busineea.  In  an  action 
for  damages,  for  breaking  up  plaintiff's  basi- 
ness,  witnesses  for  the  plaintiff  testified  that 
the  "plaintiff  did  a  pretty  large  business,'^  that 
"  the  business  was  good  and  profitable,"  and 
that  "  one-half  the  receipts  were  dear  profit.*' 
Held,  that  this  general  testimony  to  the  value 
of  thp  business,  though  not  specifio  enough  to 
form  a  very  clear  guide  to  the  valae  of  the 
good- will,  unless  followed  by  other  proof,  was 
competent.  N.  T.  Superior  Ct,,  1866,  Mar- 
quart  «.  La  Farge,  6  Duer,  669. 

200a  Profits.  The  amount  of  past  profits 
is  competent  evidence,  to  be  considered  in  esti- 
mating pixwpective  profits.  Ot.  of  AppeaU, 
1868,  Bagley  e.  Smith,  10  H.  T.  (6  .S^},  489; 
S.  0.,  less  fully  reported,  19  H<w.  Pr.,  1. 

2004.  Zqjuriea  to  tlie  peiaon.  In  an  ac- 
tion for  damages  for  injuries  to  the  person, 
evidence  of  the  nature  of  the  plaintiff's  trade, 
that  he  had  no  other  means  of  support,  exoept 
the  charity  of  friends,  of  the  number  of  per- 
sons in  his  family,  and  in  what  manner  Uiey 
were  supported  after  the  injury,  is  admissible 
to  show  that  the  plaintiff's  circumstances  were 
such  that  he  would  probably  have  been  in  em- 
ployment but  for  his  injuries.  Ot.  qfAppeak, 
1864,  Oaldwell  v.  Murphy,  11 H.  Y.  (1  Em.), 
416. 

2005.  In  an  action  for  personal  injuries, 
which  incapacitated  plaintiff  from  pursuing 
his  business,  a  witness  for  plaintiff  was  asked 
what  amounts  other  persons  in  the  same  em- 
ployment usually  earned,  and  he  named  several 
sums,  adding  that  the  plaintiff  earned  the  same 
amount  Held^  that  Uie  evidence  of  the  earn- 
ings of  other  persons  was  improper,  but  ooold 
not  have  done  harm,  there  being  positive  tes- 
timony to  the  individual  earnings  of  plaintiff 
H.  T.  Oom.  PI,,  1866,  De  Benedetti «.  Mauohin, 
1  Hilt.,  218. 

2006.  Wealth  of  defendant.  In  an  action 
for  lib^  slander,  or  assault  and  battery,  evi- 
dence of  the  wealth  of  the  defendant  is  not 
admissible,  upon  the  question  of  damages. 
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17.  Debt&r  4md  OnHtor. 

2022,  Compnalfion  dead.  Wheo  the  cred- 
Hon  of  ft  debtor  hftve  aigned  a  oompodtion 
deed,  every  agreement  securing  an  advantage 
to  one  of  them  withheld  from  the  others,  is 
Toid.  [4  8andf.,  79.]  Nor,  in  snch  a  case,  is 
it  necessary  to  show  an  ezecntion  of  the  com- 
promise deed  by  all  the  creditors.  A  frand 
apon  any  one  of  them  is  sufficient  to  invah- 
date  the  agreement  If.  T,  C<m,  PL,  1866, 
Beach  e.  OUendorf,  1  JERU,,  41. 

aoao.  OoaqvomiM  of  aoit  What  is  suffi- 
cient proof  of  an  amicable  settlement  of  a  suit 
between  the  parties.  Foster  e.  Trul),  12  Joht^ 
456;  Mulligan  o.  Brophy,  8  Bow.  Pr,,  185. 

2024.  ICeoeaenriea.  In  an  action  against  a 
Ikther  for  clothing  furnished  to  his  minor  chO- 
dren,  the  mere  statement  of  a  witness  (the 
seller  of  the  goods)  that  the  articles  '^  were 
necessary,*^  is  not  sufficient  eyidence  that  the 
goods  famished  were  ^^necessaries,'*  within 
the  rule  govemiDg  a  father's  liability  in  snch 
case.  Olothing  is  necessary ;  but  whether  any 
particular  clothing  is  necessary,  depends  on 
olrcumstances  which  should  be  shown.  i\r. 
F.  Com.  PI,  1866,  Poock  v.  Miller,  1  ffiU., 
108. 

2025.  Evidence  that  a  minor  child  ordered 
dothes  of  a  party,  for  which  his  father  subse- 
quently p^d  without  objection, — Beld,  euffi- 
dent  to  warrant  a  finding  of  authority  from 
the  parent  to  the  child  to  incur  such  obliga- 
tions, and  make  such  contracts,  on  behalf  of 
the  father,  with  the  same  person.  [2  Stark., 
501.]  J\r.  F.  C<m.  PI,  1866,  Henry  «.  Betts, 
1  EiU.,  166. 

2026.  Reward.  Defendant  offered  a  re- 
ward of  $60  for  the  detection  of  a  thief,  and 
plaintiff  told  him  that  D.  was  the  thief,  and 
gave  some  information,  upon  which  defendant 
had  D.  arrested.  Meld,  sufficient  primchfacie 
evidence  to  sustain  a  recovery  for  the  amount 
of  the  reward,  without  showing  D.'s  convic- 
tion on  the  charge.  If  the  charge  against  D. 
was  unfounded,  and  he  was  acquitted,  it  was 
incumbent  on  the  defendant  to  show  the  fact, 
to  rebut  the  presumption  arising  from  the 
proof  of  such  arrest  of  D.  at  the  instigation 
of  the  plaintiff.  K  T.  (km.  PI,  1866,  Bren- 
nan  e.  Haf^  l.ffilt.,  161. 

2027.  BUI  rendered.  The  presentment  by 
a  party  to  his  debtor  of  a  bill  in  which  he 
charges  a  gross  sum  for  services  for  which  he 


is  entitled  to  claim  ^^uantum  meruit,  where 
the  subject  of  the  demand  is  one  which  would 
naturally  consist  of  many  items,  there  being 
no  payment  nor  settlement  of  the  account, 
does  not  preclude  the  creditor  from  showing 
what  the  services  were  reasonably  worth,  and 
recovering  a  larger  sum  than  that  at  which 
they  were  so  charged  by  him.  Ot.  o/Appeali^ 
1867,  Williams  e.  Glenny,  16  K  Y.  (2  Smithy 
889. 

2028.  Diflohargea  granted  under  articles  3, 
4,  and  5  of  Bev.  Stat.,  pt.  2,  oh.  5,  tit.  1,  to  be 
recorded,  and  the  record  thereof,  and  a  tran- 
script of  such  record,  duly  authentlGated,  to  be 
oondDsive  evidence  of  the  proceedings  and  &cla 
therein  contained.    2  Beo.  SM.,  88,  §  19. 

2029.  Becttals  in  diacbarge  of  defendant 
as  an  insolvent  debtor,  under  the  act  of  Aprils 
1811  (sees.  84,  oh.  128),— iT^^  snffident  evi- 
dence of  the  necessary  facts  as  to  residence,  to 
give  the  commissioner  jurisdiction.  Si^eme 
at,  1814,  Jenks  e.  Stebbins,  11  Jbhm.^  224. 
Compare  «t^a,  1863. 

2030.  .Q«neral  repataticm  is  not  compe- 
tent evidence  to  prove  that  a  person  was  or 
was  not  a  householder  at  a  particular  time,  in 
support  of  his  claim  to  have  property  ex- 
empted from  execution.  Supreme  Ot.,  1863, 
Eastman  o.  Oaswell,  8  .fibw.  Pt.,  76. 

2031.  SaBecntlon.  What  evidence  is  suf- 
ficient to  show  an  execution  fraudulent  or 
dormant.    Paton  o.  Westervelt,  2  Ihur,  362. 

As  to  the  effect  of  Qualifiad  adrntaioaa^  by 
a  debtor,  of  his  indebtedness,  see  wpra  1144 
1147, 1163. 

18.  Deed. 

2032.  Parties.  The  £Mt  that  persons  named 
as  freeholders  in  a  settlement-deed  were  such, 
— Held,  sufficiently  proved  by  their  association 
with  the  trustees  in  that  character  in  the  exe- 
cution of  an  ancient  deed  preserved  among  the 
records  of  the  town.  Ct.  of  Appeals,  1859, 
Hunt  e.  Johnson,  19  If.  T.  (6  SmUK\  279. 

2033.  Bsceontlon.  That  all  parties  execn- 
ting  a  deed  did  so  by  mistake,  in  consequence 
of  the  scrivener  having  so  drawn  it  that  the 
covenants  were  inverted,  may  be  shown  un- 
der the  plea  of  non  est  factum.  Such  a  case 
amounts  to  the  substitulaon  of  one  instrument 
for  another.  Snch  substitution,  although  not 
fraudulent,  is  available  under  plea  of  non  est 
factum.  [6Munf.,  366;  2  Rand.,  426.]  Su- 
preme Ot.,  1842,  Gove  e.  Wooster,  BtUS  D. 
Supp.,  80;   S.  P.,  1816,  Van  Valkenbarigb  «. 
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2044.  Where  the  report  of  the  master 
merely  sets  forth  that  defendant  is  living  sep- 
arate from  his  wife,  and  has  a  woman  residing 
with  him,  no  other  cohabitation  being  shown, 
— Eeld^  not  safScient  to  prove  an  act  of  adol- 
tery.  F.  Chan,  Ct,^  1884,  Hart  t>.  Hart,  2 
Edw,,  207. 

2045.  Testimony  of  a  proatitate,  uncor- 
roborated, is  not  sufficient  to  prove  adultery. 
V.  Chan.  Ct,^  1844,  Tumey  «.  Turney,  4  JSaw., 
666. 

2046.  Where  the  only  evidence  of  the  adol- 
tery  was  a  deposition  of  a  common  prostitnte, 
signed  by  a  mark,  who  swore  that  it  was  com- 
mitted with  herself,  and  that  she  knew  both 
the  parties,  and  the  deposition  wore  a  sospi- 
oions  look,  the  court  refused  to  grant  a  decree. 
Y.  Chan.  Ct.^  1889,  Banta  %,  Banta,  8  jESw., 
296. 

2047.  Venereal  diaeaaa  That  the  fact  of 
a  husband's  having  the  venereal  disease,  long 
after  marriage,  is  prima-facie  evidence  of 
adultery.  Johnson  9.  Johnson,  4  Paige^  460 ; 
14  Wend,,  687. 

2048.  In  a  suit  by  a  wife  for  a  divorce, 
there  was  no  evidence  of  any  adultery  by 
the  husband,  but  by  implication  from  certain 
stains  on  his  linen,  supposed  to  result  from 
the  venereal  disease, — Held,  that  the  verdict 
was  wholly  unauthorized,  and  a  new  trial  was 
awarded.  Chancery,  1846,  Ferguron  v.  Fer- 
guson, 1  Barb.  Ch.,  604. 

In  the  same  case,  a  second  verdict  against 
defendant  on  the  same  evidence  was  also  set 
aside.  N.  T.  Superior  Ct,  1849,  Ferguson  t>. 
Ferguson,  8  /SSon^/:,  807. 

But  on  a  third  trial,  the  jury  having  again 
found  against  defendant,  the  Oourt  of  Ap- 
peals refused  to  interfere.  1864,  Seld.  Notee, 
No.  6,  77. 

2049.  Cruelty.  Acts  of  cruelty  on  the 
part  of  the  husband  may  be  relevant  in  an 
action  for  divorce  on  the  ground  of  adultery, 
if  calculated  to  corroborate  the  evidence  of 
adultery.  F.  Chan,  Ct,  1881,  Mulock  «.  Mu- 
lock,  1  EdAJD,^  14. 

2050.  Verdiot  in  crim.  oon.  On  an  appli- 
cation by  a  wife  for  an  allowance  pending  a 
a  divorce  suit,  the  fact  that  the  husband  has 
recovered  a  verdict  against  a  third  person  in 
an  action  for  crim.  con.,  is  not  even  presump- 
tive evidence  of  her  guilt.  Chancery,  1847, 
Williams  «.  Williams,  8  Ba/rh.  Ch.,  628. 

2051.  Surgical  examination  of  party,  in 


cases  of  alleged  incapacity,  may  be  resorted  to, 
when.  Devanbagh  o.  Devanbagh,  6  Paige^ 
564;  Newell  v.  Newell^9  Id.,  26. 

As  to  proof  of  Bffaniage^  see  ii^fra,  Mar* 
riage. 

20.  I>awer. 

2052.  SeisLn  of  hnaband.  In  an  action  for 
dower,  it  appeared  that  the  former  husband 
was  possessed  of  the  premises,  and  used  them 
as  his  own,  until  he  conveyed  them  in  fee 
with  a  covenant  of  warranty.  The  lands  had 
passed  by  subsequent  conveyance  in  fee  to  the 
present  tenant.  EM,  sufficient  evidence  in 
the  first  instance  of  seizin  in  the  husband. 
The  wife  is  not  bound  to  produce  her  hns- 
band^s  deeds,  because  it  is  not  presumed  to  be 
in  her  power.  Supreme  Ct.,  1808,  Bancroft  o. 
White,  1  Cat.,  186. 

2053.  In  an  action  by  the  widow  of  £.  to 
recover  dower,  it  was  shown  that  M.,  having^ 
been  in  possession  of  the  land  for  ten  years, 
conveyed  it  in  fee  to  £.,  who  continued  in 
possession  ten  or  twelve  years,  when  the  land 
was  sold  under  an  execution  against  him,  and 
purchased  by  M .  Held,  prima-fade  evidence 
of  seizin  in  E.,  so  as  to  entitle  the  widow  to 
dower  as  against  those  claiming  under  M.,  and 
this,  although  there  were  strong  droumstanoes 
on  which  to  presume  a  deed  to  M.  from  a  third 
party.  Supreme  Ct,,  1807,  Embree  «.  Ellis,  2 
Johne.,  119. 

2054.  J.  and  0.  purchased  a  piece  of  land, 
and  divided  it  between  them,  and  J.,  being  in 
the  exclusive  occupation  of  his  part,  sold  it  to 
defendant,  but  both  J.  and  0.  Joined  in  the 
conveyance.  Held,  that  though  the  deed 
might  be  prima-faeie  evidence  that  both  J. 
and  0.  were  tenants  in  common  of  the  part 
conveyed  to  defendant,  yet  the  occupation  of 
that  part  by  J.,  and  the  purchase  of  it  from 
him  exclusively,  were  sufficient  evidence  of 
J.^s  seizin  of  the  whole  so  conveyed  as  to  en- 
title the  widow  of  J.  to  her  dower  out  of  the 
whole.  It  was  to  be  supposed  that  0.  joined 
in  the  deed  merely  for  greater  caution*  JSfi^ 
pr&me  Ct.,  1818,  Dolf  «.  Basset,  IfiJohm^  21. 

2055.  Evidence  of  seizin,  which  would  be 
sufficient  to  authorize  a  recovery  by  the  heir,  ia 
enough  in  an  action  by  the  widow  for  her  dower. 
Thus,  proof  of  actual  possession  of  the  prem* 
ises,  or  receipt  of  rent  from  the  person  in  pos- 
session of  them,  by  the  husband,  are  soffioient 
evidence  of  seizin  in  him  until  the  contrary 
appears.    Supreme  Ct.,  1826,  Jackson  e.  Wal- 
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the  penonB  to  whom  the  same  may  be  granted, 
until  the  same  shall  be  reversed  on  appeal,  or 
revoked."    2  JUv.  Sua.,  80,  §  66. 

20^3.  The  reooTery  of  jadgment  by  execn 
tors,  as  sQoh,  is  oondusiye  evidence  of  their 
right  to  sue  upon  the  jadgment  in  that  ohar- 
aeter.  Chancery^  1882,  Rogers  e.  Rogers,  8 
Paige^  879. 

2074.  Rammoiation.  Where  several  ex 
ecntors  are  empowered  to  sell  lands,  a  rennn- 
eiation  by  writing,  or  of  reoord,  of  the  execu- 
tor who  did  not  join  in  the  execution  of  the 
power,  need  not  be  proved ;  but  the  &ot  of 
his  neglect  or  refusal  may  be  proved  by  parol. 
Supreme  Ot.^  1846,  Roseboom  «.  Mosher,  2 
Dm.,  61. 

2075.  R.  and  V.  were  nominated  executors 
in  a  will,  and  R.  executed  a  deed  alone.  It 
was  shown  that  V.  joined  witA  R.  seven  years 
before,  in  executing  another  deed  under  an- 
other power  in  the  will,  stating  that  the  con- 
sideration had  been  paid  to  R.,  but  he  never 
proved  the  deed,  nor  qualified  as  executor, 
nor  was  there  any  other  proof  of  his  having 
so  acted.  The  parly  contesting  the  deed  ex- 
ecuted by  R.  alone,  hi£i  cited  R.  to  account 
before  the  surrogate  as  sole  acting  executrix. 
ffeldj  that  the  jury  had  a  right,  under  all  the 
facte,  to  infer  that  V.  had  refused  or  neglected 
to  take  upon  himself  the  execution  of  the  will. 

2076L  A—nta.  Upon  a  plea  of  pl&ns  ad- 
tninietrofoit^  by  an  executor  or  administrator, 
the  inventory  is  not  conclusive  evidence 
against  the  plaintiff  of  the  value  of  the  assets 
received  by  defendant;  nor,  it  eeenu^  would 
it  be  conclusive  upon  the  defendant.  [Disap- 
proving 12  Johns.,  120.]  Supreme  Ot,^  1829, 
Willoughby  v.  McOluer,  2  Wend,^  608. 

2077.  A  Judgment  against  an  administrator 
is  not,  since  the  Revised  Statutes,  evidence  of 
assets.  It  proves  no  more  than  the  amount 
the  estate  owes  the  creditor.  All  jurisdiction 
as  to  the  accounts  is  reposed  with  the  surro- 
gate, or  the  courts  of  equity,  and  the  judgment- 
creditor  cannot  have  the  estate  distributed,  ex- 
cept through  tiie  medium  of  one  of  those  tri- 
bunals; nor  can  he  lawfully  issue  execution 
on  his  judgment  without  permission  of  the 
surrogate.  The  judgment  is,  in  fact,  only  a 
liquidation  of  the  debt,  and  does  not  conclude 
the  administrator  or  executor  on  the  question 
of  assess  at  all  If.  F.  Surr.  Cft.,  1865,  Gino- 
ohio  e.  Poroella,  8  Bradf,y  277. 


2078.  That  a  note  given  by  an  executor  for 
a  debt  of  the  testator  is  presumptive  evidence 
Of  assets,  but  the  defendant  may  rebut  the 
presumption.  Bank  of  Troy  «.  Topping,  18 
WmcL.,  657. 

2079.  Petition  of  executors  for  a  sale  of 
real  estate  for  the  payment  of  debts,  not  evi- 
dence of  insolvency  of  the  testator,  to  prove 
conveyances  by  him  void.  Osgood  e.  Man. 
hattan  Co.,  8  Cw.,  612;  reversing  8.  0^  15 
Johne,^  162. 

2080.  Ixurafllolenoy  of  personal  estate. 
When  must  be  proved,  to  sustain  conveyanoe 
of  real  property  by  executors.  Roseboom  «. 
Mosher,  2  2>«n.,  61. 

2081.  Mtanorandom  of  tlietastator  dated 
prior  to  the  will,  and  an  aooount  entered  in 
his  books,  not  sufficient  evidence  of  a  debt  to 
the  executor.  Rickets  e.  Livingston,  2  Johnt, 
Cae,,  97. 

As  to  admisfflbility  of  AdmlsBlona  by  or 
against  execntors,  Aio.,  see  eupta^  1217-1222. 

28.  Falee  ImpriaennwU, 

2082.  Warrant  When  the  plaintiff  in  aa 
action  for  false  imprisonment,  introduces  the 
warrant  under  which  the  arrest  was  made,  it 
is  to  be  taken  as  evidence  of  the  &cts  stated 
in  it,  until  the  contrary  is  shown.  Svpremf 
Ot,,  1880,  Scott  e.  Ely,  4  Wend,,  565. 

2083.  Basecntlon  wiongfally  tened.  In 
an  action  of  trespass  for  arresting  the  plaintiff 
upon  an  execution  for  damages  in  ejectment, 
after  the  judgment  has  been  set  aside  for  ir- 
regnlarity,  the  plaintiff  is  bound  to  prove,  io 
order  to  hold  the  lessor  of  the  plaintiff  U&ble 
in  damages  for  the  trespass,  that  the  execu- 
tion was  issued  upon  the  particular  jadgment 
which  has  been  set  aside,  and  also  that  the 
defendant  or  his  attorney  was  privy  to  its  be- 
ing issued.  Supreme  Ot,y  1828,  Brown  e.  De- 
montj  9  (7oi0.,  268;  but  compare  Brown  t. 
Feeter,  7  Wend.,  801. 

2084.  Judgment  vacating  «  warrant  of  ar- 
rest granted  under  the  act  of  1881,  for  want 
of  jurisdiction,  conclusive  in  action  for  fklae 
imprisonment.  Vredenbuigb  «.  Hendricks,  17 
B(vrb,,  179. 

24.  Furgery* 

2085.  Several  indorBenianSB.  On  an  in- 
dictment for  forgery  in  uttering  and  publish- 
ing a  promissory  note  witb  fcfgtd  iodone- 
ments  upon  it,  it  is  not  necessary,  far  the  pur- 
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•rtj,  8uch  evidence  is  inadmissible.  Suprems 
Ct.,  1887,  Gongh  «.  St.  John,  16  Wend.,  646; 
oyerrnling  Rnan  9.  Perry,  8  C^at.,  120;  B.  P., 
1827,  Fowler  «.  ^tna  Fire  Ins.  Co.,  6  Caw^ 
678. 

209&  Contemporaiieoiis  acts.  Upon  a 
question  of  fraad,  evidence  is  admissible  of 
other  and  contemporaneous  transactions  of  a 
similar  frandolent  nature,  for  the  purpose  of 
bhowing  the  intent.  Suprmns  Ct,,  1888,  Ben- 
bam  9.  Gary,  11  Wend,,  88;  1884^  Jackson  v. 
Timmerman.  12  Id.,  299 ;  1841,  Gary  «.  Hotail- 
ing,  1  Hill,  811.  See,  also,  Allison  v.  Matthieu, 
8  Johne.,  285. 

2099.  Evidence  of  defendants  frauds  on 
other  persons,  during  the  time  he  was  procur- 
ing the  loans  in  question  from  plaintiff^ — Held, 
admissible  on  the  question  of  intent  H.  T, 
Superwr  Ct.,  1866,  French  «.  White,  5  Duer, 
264;  but  see  GoUins'  Gase,  4  dtyH  Hee.,  148. 

2100.  Where  the  question  is  whether  de- 
fendant was  guilty  of  a  fraud,  in  purchasing 
goods,  it  is  competent  to  show  that  he  was 
engaged  in  other  similar  frauds,  at  or  about 
the  same  time.  The  transactions  must  be  ooo- 
nected,  but  it  is  not  necessary  that  the  means 
of  accomplishing  each  fraud  should  be  the 
same.  Where  the  question  is,  whether  goods 
have  been  procured  by  a  fraudulent  suppree- 
eian  of  facts,  it  will  be  competent  to  prove 
that,  in  other  instances,  they  have*  been  ob- 
tained by  actual  mierepreeentati&n  concerning 
the  same  facts.  Ot.  qfAppeah,  1859,  Hall  «. 
Kaylor,  18  If.  T.  (4  Sndth),  588;  reversing  S. 
0.,  6  Duer,  71. 

2101.  But  representations  made  by  defend- 
ant, which,  though  false,  were  not  fraudulent, 
— «.  g.,  statements  in  respect  to  his  circum- 
stances, made  to  a  creditor  having  no  present 
right  of  action,  for  the  purpose  of  quieting 
his  alarm  in  respect  to  his  security, — are  inad- 
missible,   lb. 

2102.  An  attaching  officer,  to  justify  his 
levy,  as  against  a  transfer  by  defendant,  by 
proving  the  transfer  fraudulent  as  against  <ared- 
itors,  may  prove  other  transactions  of  the  par- 
ties at  about  the  same  time,  for  the  purpose  of 
giving  character  to  the  transfer.  Supreme  Ot., 
1851,  Van  Kirk  «.  Wilds,  11  Barb.,  520.  Com- 
pare, Supreme  Ot.,  1841,  Fuller  o.  Acker,  1 
HUl,  478. 

2103.  Aota  at  a  difEarent  tlmai  On  a 
question  whether,  in  a  particular  transaction, 
the  parties  acted  in  good  faith,  evidence  of 


their  previous  dealings  in  independent  mat- 
ters,— Held,  inadmissible.  2f.  Y.  Superior  (X, 
1857,  TTilmot  v.  Richardson,  6  Dtter,  828. 

2104.  In  an  action  for  fraudulent  represen- 
tation, acts  similar  to  those  complained  of  are 
admissible,  whether  before  or  after  the  alleged 
acts.  H.  Y.  Oom.  PI,  1850,  Simmons  «.  Fay, 
iRD.Smitkylon. 

2105.  Subsequent  fraudulent  mortgages  or 
incumbrances  put  upon  the  property  by  the 
mortgagor,  without  the  privity  of  the  mort- 
gagee in  the  first  mortgage,  cannot  be  shown,  to 
impeach  such  first  mortgage.  Ot.  i^AppnXe, 
1856,  Ford  v.  Williams,  18  H.  Y.  (8  Kem.\ 
577. 

2106.  Though  no  subsequent  illegal  or 
fraudulent  acts  of  the  assignor  or  assigDee  can 
invalidate  an  assignment,  valid  in  its  inception; 
yet,  where  the  question  is,  whether  the  whole 
transaction,  from  the  commencement,  was  not 
fraudulent,  subsequent  acts,  in  connection  with 
those  previous  and  contemporaneous,  are  ad- 
missible. Supreme  Ot.,  Sp.  T.,  1854,  Wilson  t . 
Ferguson,  10  IToto.  iV.,  175.  Compare  Nieh- 
olson  o.  Leavitt,  4  Semdf.,  252. 

2107.  On  a  question  whether  the  defendant 
fraudulently  represented  a  third  person  to  the 
plaintifb  to  be  worthy  of  credit,  evidence  that 
the  defendant,  on  a  subeeqnent  settlement  of 
his  claims  with  such  third  person,  reodved 
some  of  the  goods  sold  by  the  plaintifb  to 
such  third  person,  in  payment  of  his  claims, 
is  inadmissible ;  no  attempt  having  been  made 
to  prove  that  the  defendant  knew  at  the  time 
he  accepted  the  goods  how  they  were  obtained. 
N.  F.  Superun-  Ot.,  1857,  Whiting  e.  Ods,  1 
Bono.,  420. 

2106.  Testimony  of  aaalgnor.  Where  the 
question  is  whether  a  transfer  of  property  wss 
made  with  an  actual  intent  to  defraud,  Ac, 
creditors,  and  the  assignor  is  himself  examined 
as  a  witness,  it  is  competent  to  ask  him  whether, 
in  making  the  transfer,  he  intended  to  defraud. 
Where  the  foots  do  not  necessarily  prove  fraud, 
the  testimony  of  the  party  who  made  the  con- 
veyance should  be  received  for  what  it  may 
be  considered  worth,  [11  Wend.,  241.]  GL 
qf  Appeals,  1856,  Clarke  e.  Bocheater  &  Syra- 
cuse R.  B.  Co.,  14  jr.  Y.  <4  Kern.),  670.  To 
the  contrary  was  Hanford  «.  Artoher,  1  ERU, 
847;  reversed,  on  other  grounds,  4  Id.,  271. 

2109.  Inaolvonoy.  Proof  that  the  defend- 
ants, a  corporation,  were  insolvent,  at  the 
time  of  directing  a  purchase  of  goods  by  their 
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2123.  CdUoBion  between  two  persons  oo- 
operating  in  a  purchase  of  goods,  allowed  to 
be  shown.    Allison  «.  Matthien,  8  Johna,^  2S5. 

2124w  Aitlgnment  A  general  assignment 
for  the  benefit  of  creditors  is,  of  itself,  as 
against  the  assignor,  evidence  that  he  made  it 
in  contemplation  of  insolvency  (within  the 
meaning  of  the  U.  S.  Bankrupt  Law  of  1841, 
i  24).  Ct  qf  Appeals,  1852,  Morehead  «.  Hoi- 
lister,  6  ilT.  Y,  (%  Seld.),  SQ9. 

26.  General  Isaue^ 

2125.  la  general,  any  defence  is  admissible 
under  the  general  issue  in  assumpsit,  which 
shows  there  was  not  a  subsisting  cause  of  ao* 
Uon  at  the  time  the  suit  was  brought  Thus, 
a  former  recovery  for  the  same  cause  of  action 
may  be  given  in  evidence  under  this  plea. 
Supreme  Ct.,  1842,  Young  v.  Bummell,  2  HUl, 
478. 

2126.  InliBmcy  may  be  shown  under  the 
general  issue  In  assumpsit.  Supreme  Ct,, 
1812,  Wailing  o.  Toll,  9  Johm.^  141. 

2127.  A  discharge  In  inflolvenoy,  granted 
under  the  act  of  April,  1811  (sees.  24,  ch.  128, 
repealed  in  1812), — Meld,  not  admissible,  un- 
der the  general  issue,  in  an  action  commenced 
against  the  insolvent  in  1818.  Supreme  Ct., 
1814,  Sessions  «.  Phinney,  11  Johne,,  162. 

212&  A  discharge  under  the  act  of  1818 
(1  £ev,  L.  qf  1818,  466),  is  not  admissible  in 
evidence  under  the  general  issue,  without  no* 
tioe  or  plea,  in  an  action  brought  since  the 
Revised  Statutes.  Supreme  Ct.,  1887,  Spen*' 
oer  «.  Beebe,  17  Wend.,  557. 

2129.  A  dkoharge  In  bankniptoy  (granted 
under  the  act  of  Congress  of  1841),  may  be 
given  in  evidence,  under  a  plea  of  the  general 
issue,  accompanied  by  notice  of  the  discharge. 
[1  N.  Y.  (1  Oomst.),  505.]  It  is  not  neodssary 
to  plead  the  discharge  specially.  Ct,  of  Ap- 
peals, 1858,  Campbell  v.  Perkins,  8  Np  T.  (4 
Seld.),  480. 

2130.  Usuy  may  be  proven  under  the 
general  issue,  though  not  set  up  in  the  notice 
accompanying  the  plea.  Supreme  Ct,,  1829, 
Fulton  Bank  o.  Stafford,  2  Wend.,  488. 

2131.  Offisr  of  peifornianoe>  In  assump- 
sit, brought  for  the  non-performance  of  a  con- 
tract for  services,  the  defendant  may  show, 
under  the  general  issue,  that  he  offered  to 
perform  his  part  of  the  contract,  but  was  pre- 
vented by  the  act  of  plaintiff.  Supreme  Ct., 
1816,  Wilt «.  Ogden,  18  Johns.,  56. 


2132.  Tender.  Under  the  geaeral  issue, 
defendant  was  allowed  to  prove  a  tender 
[Following  18  Johns.,  57;  and  disregardlD^ 
Gr.  Pr.,  282;  17  Johns.,  263;  18  Wend.,  95,] 
K  T.  Com.  PI.  (18421),  Ellery  c.  Benedict, 
1  JV:  7.  Leg.  Ohs.,  121. 

2133.  That  a  party  cannot  avail  himself  ot 
facts  proven  on  the  trial,  if  not  embraced 
within  the  issue' Joined  by  the  pleadings.  See 
Field  «.  Mayor,  &c,,  of  N.  Y.,  6  If.  7.  (2  SM.\ 
179;  Brazill  «.  Isham,  12  N,  7.  (2  Km.\  9; 
N.  Y.  Central  Ins.  Co.  v.  National  ProtectioD 
Ins.  Co.,  20  Ba/rb.,  468;  reversed,  S.  C,  14 
K  7.  (4  Kern.),  85;  Newell  «.  Salmons,  22 
Barl.,  647;  Bowman  o.  Eaton,  24  li.,  626. 

As  to  what  may  be  received  under  the  gen- 
eral issue,  in  actions  for  Aaaanlt  and  battery, 
see  supra,  1796, 1797. 

In  actions  upon  BUU,  notea^  and  checks 
see  supra,  1858-1858. 

In  actions  relative  to  Ghattelii  see  wpra, 
1889,  1895,  1896. 

In  actions  relative  to  Corparations,  see 
supra,  1961-1968. 

In  actions  of  qjeotmen^  see  supra,  2068. 

In  respect  to  proving  Payment  see  ti^ra, 
2805. 

In  actions  against  Publlo  offioac^  see  id^ra, 
2268  2267.  ,         ( 

27.  Homicide. 

2134.  As  to  weapon.  Under  a  oount  in 
an  indictment  charging  the  prisoner  with 
having  inflicted  a  mortal  wound  with  some 
instrument  to  the  jurors  unknown,  it  is  com- 
petent for  the  public  prosecutor  tojntrodaee 
evidence  that  the  prisoner  had  in  his  posses- 
sion an  instrument, — e,  g.,  a  pistol-ramrod,— 
by  which  precisely  such  a  wound  might  have 
been  produced.  1842,  Colt «.  People,  1  Fori. 
Cr.,  611 ;  and  see  People  «.  Colt,  8  WHX,  4S2. 

213&  Zntoadoatioii.  On  a  trial  for  homi- 
cide, evidence  that  the  prisoner  was  intoxi- 
cated at  tlie  time  of  the  commission  of  the 
act  is,  in  general,  admissible,  as  bearing  on 
the  questions,  whether  he  acted  in  the  heat  of 
passion;  whether  any  threatening  words  used 
by  him,  were  used  deliberately;  and  as  aiding 
otherwise  to  explain  hie  conduct.  Qt.  of  Ap- 
peals, 1858,  People  v.  Sogers,  18  IT.  7.  (4 
Smith),  9.  8.  P.,  Oyer  A  T.,  1855,  People  e. 
Hammill,  2  Fork.  Gr^  228.  Suprsm  GU 
1855,  People  «.  Robinson,  Id.,  285. 

2136.  As  to  motive.    On  the  question  of 
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215aDeo6aMdfloldier.  What  is  sufficient 
evidence  of  personal  identity  in  the  case  of  a 
soldier ^nerallj  reported  among  his  comrades 
to  have  died,  bat  claimed  to  have  deserted  and 
to  have  returned  home,  and  there  to  have  re- 
mained for  some  time  after.  Jackson  «.  Etz, 
6  Cote.,  814. 

2151.  OpinioD  of  witness  excluded  as  to 
identity  of  oorpae  shown  him  five  months  after 
alleged  murder.  People  «.  Wilson,  8  Pofrk. 
Or.,  199. 

2152L  Snmaiiie.  Identity  of  surname  mere- 
ly, not  suffident  to  raise  presumption  of  per- 
sonal identity.  Fanning  o.  Lent,  8  B,  D,  Smithy 
906. 

21531  'Will,  bow  identified  in  an  action  for 
slander,  in  chai^ng  the  phuntifiT  with  having 
stolen  a  will  Snell  «.  Snell,  8  AhboM  JPt.^ 
4S6. 

As  to  identifying  Patentae  of  lands,  see 

As  to  PraraiiqMiODS  relative  to  identity, 
see  MfNV,  118-115. 

As  to  identifying  Pftmiflaoiir  note^  see 
mtpra,  1805-1810. 

80.  /nsofii^. 

2154.  Plaintiff  ertopped.  The  fact  that 
plaintiff  had  previously  applied  to  have  de- 
fendant confined  as  a  lunatic,  is  conclusive 
evidence  against  the  plaintiff  (on  the  question 
of  amount  of  damages  in  his  suit  against  de- 
fendant) that  defendant  was  a  lunatic,  and 
therefore  incapable  of  actual  malice,  until  it 
is  shown  that  plaintiff  was  mistaken.  Su- 
preme €ft,y  1848,  Erom  «.  Schoonmaker,  8 
Barb.,  647. 

215&  Bond.  In  an  action  on  a  bond  dated 
December,  1827,  an  inquest  under  a  commis- 
sion of  lunacy,  taken  February,  1628,  finding 
defendant  to  have  been  incapable,  &o.,  since 
June,  1827,-*-^d2d,  admissible  (though  not 
conclusive),  to  sustain  the  defence  of  lunacy. 
Supreme  Ot.,  1881,  Hart  «.  Deamer,  6  Wend., 
497. 

2156l  ZSvidenoe  on  conuniaaion.  Upon 
the  execution  of  a  commission  of  lunacy,  the 
.fact  that  the  person  is  for  a  considerable  por- 
tion of  his  time  intoxicated  to  such  a  degree 
as  to  deprive  him  of  his  ordinary  reasoning 
faculties,  is  prima-faeie  evidence  at  least  that 
he  is  incapacitated  to  have  the  management 
of  his  property.  It  is  not  necessary  for  the 
party  prosecuting  to  show  the  incapacity  di- 


rectiy.     Chancery,  1829,  Matter  of  Tracy,  1 
Paige,  580. 

2157.  Defence  of  insanity  in  criminsl  oases. 
How  may  be  sustained.  People  v.  Tripler,  1 
Wheel  Or.,  48;  Lake  e.  People,  1  Park.  Cr^ 

495. 

As  to  admissibUity  of  QpinioDS  on  qnestioDi 
of  sanity,  see  eupra,  788  746. 

81.  Inewranee, 

2158.  Waiver  of  a  condition  in  an  insorance 
policy,—- 0.  g.,  condition  that  the  insurance  shall 
not  be  binding  until  the  actual  payment  of  die 
premium,— may  be  proved  by  droumstaDoes 
from  which  such  waiver  may  be  inferred. 
Supreme  Ot.,  1865,  Goit  «.  National  Protoo- 
tion  Ins.  Oo.,  25  Barb.,  189. 

2159.  Blight  evidence  of  a  waiver  saffideot 
to  defeat  a  forfeiture.  Ripley  «.  Astor  lot. 
Oo.,  17  Hew.  Pr.,  444. 

216a  FreUmlnazy  proofe  of  loss.  Their 
admissibility  and  effect  as  evidence.  Sexton 
«.  Montgomery  County  Mat.  Ins.  Co.,  9  Beirk^ 
191 ;  Howard  d.  City  Fire  Ins.  Co.,  4  Den.,  608. 

2161.  Wairanty  of  neutrality.  Sdzoreof 
a  vessel,  in  a  foreign  port,  on  suspicion  of  a 
breach  of  neutrality,— iTe^  not  conclusive 
evidence  of  a  breach.  Ot.  <^  Erron,  1805, 
Smith  9.  Steinbach,  2  Oai.  Cos.,  168. 

2162.  Warranty  of  American  property. 
Proof  that  the  vessel  was  owned  by  an  Ameri- 
can citizen,  and  had  all  the  papers  for  an 
American  vessel,  except  a  register,  having 
sailed  with  a  sea-letter  only,— iTeU,  sofficient 
evidence  after  verdict,  of  a  complianoe  with 
the  warranty  of  American  property,  dvprem 
Ot.,  1811,  Barker  9.  Phosnix  Ins.  Co.,  8  JehM., 
307. 

2163.  A  copy  of  the  register  of  the  vessel, 
certified  by  the  collector  of  the  port  to  be  a 
true  copy,  is  not,  on  proof  of  the  handwriting 
of  the  collector,  evidence  to  show  the  interest 
of  the  insured,  or  a  compliance  with  the  war- 
ranty of  American  property  in  the  policy.  The 
collector  has  authority  only  to  grant  a  copy  to 
accompany  the  vessel,  and  not  to  grant  copies 
generaJly.  The  copy  should  be  authenticated 
in  the  usual  way,  that  is,  by  the  oath  of  a 
witness  who  has  compared  it  with  the  ortgina\. 
Supreme  Ot.,  1817,  OoolLdge  «.  U.  T.  Bremen 
Co.,  14  Johm.,  808. 

2164;  In  an  action  on  a  poMcj  of  marioe 
insurance,  the  question  being  whether  the 
I  warranty  of  American  property  was  complied 
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fffoeeedings  between  him  and  the  corporation. 
In  his  snbseqnent  action  against  bis  inanrers, 
BsJd,  that  the  assessment  was  not  conolosive 
against  him^  as  to  the  amount  of  the  loss, 
but  he  was  at  liberty  to  show  that  the  jury 
making  the  assessment  had  not  awarded  the 
full  amount  of  his  damages.  Chaneery^  1842, 
Pentz  «.  Etna  Fire  Ins.  Co.,  9  Faiffe^  568; 
reversing  8.  0.,  8  J^.,  841. 

2177.  'WaiTAntF  ••  to  pump.  In  an  ao- 
tion  on  a  fire  policy,  proof  that  there  was 
never  any  foroe-pnmp  in  the  building  insured, 
is  admissible  under  allegations  in  the  answer 
that  the  plaintiff  in  his  applioation  for  insur- 
ance, warranted  that  the  building  contained  a 
foroe-pnmp,  and  that  he  removed  it  before  the 
fire.  The  substantiye  ground  of  defence  in 
snch  case,  is  a  breach  of  such  warranty;  and 
the  allegation  that  the  pump  was  removed  be- 
fore the  fire,  though  implying  that  it  must 
have  been  there,  in  order  to  ita  removal,  does 
not  conclude  the  defendant  from  showing  that 
ih«re  was  no  force-pump  in  the  building  at 
any  time.  Ot.  of  Appeal$,  1857,  McOotnber  «. 
Granite  Ins.  Ck>.,  15  iT.  F.  (1 3mith\  495. 

2178.  TnmSL  The  insurer  cannot  prove 
fraud  in  the  account  of  loss,  by  proof  that 
other  dealers  in  similar  articles  bad  much  lees 
stock  than  that  assessed  in  plaintiff^a  aooount. 
Supreme  Ot,,  1884,  Phcsniz  Hre  Ins.  Oo.  e. 
Philip,  18  WencL,  81. 

As  to  proving  insurance  effected,  upon  trial 
for  Araon,  see  iuprd,  1791-1798. 

As  to  admissibility  of  Opdnfans  of  witnesses 
on  questions  relative  to  insurance,  see  mipra^ 
708-705,  728-725. 

As  to  varying  a  policy  by  Parol  evidenoey 
see  supra,  898-008. 

82.  Joint-Liobility. 

2179.  When  the  ooatraot  Is  admittod. 
When  some  of  the  defendants  admit  their  in- 
dividual and  Joint-liability,  either  by  their 
pleadings  or  otherwise,  or  where  they  are 
proceeded  against  as  absentees,  so  that  no  per- 
sonal judgment  can  be  rendered  in  the  suit 
against  them  or  their  individual  property,  the 
plaintiff  is  only  obliged  to  produce  evidenoe 
which  will  be  sufficient  as  against  those  who 
appear  and  defend  the  suit,  to  establish  their 
joint-liability  with  their  co-defendants.  In 
snch  caaes,  the  acts  and  admissions  of  the  par- 
ties who  thus  appear  and  defend  are  legal  evi- 
dence against  themselves,  not  only  of  their 


own  indebtedness,  but  also  of  their  joint-in- 
debtedness  with  tlieir  co-defendants.  Ct.  of 
Brroru,  1889,  Halliday  o.  McDougall,  %%Wend^ 
264 ;  8.  P.,  1817,  Whitney  «.  Sterling,  U/oAtit^ 
215 ;  1849,  Van  Eps  v.  Dillaye,  6  Bairb^  244. 

2180.  What  is  sufficient  evidence  of  part- 
nership between  the  defendant  who  appean 
and  the  absent  defendants  in  such  a  case.   lb, 

2181.  Wbere  it  la  denied.  If  in  an  aotioa 
on  a  joint-contract,  one  of  the  defendants  de- 
nies such  contract,  the  plaintiff  most  prove  it 
as  against  him,  although  the  other  ddTendaot 
by  default  admits  it.  It  is  not  enough  to  show 
a  several  contract  by  the  defendant  who  ap- 
pears. But  where  die  liability  of  the  con- 
tracting firm  or  association  is  proved,  it  is 
enough  ioit  the  plaintiff  to  show  that  the  de- 
fendant appearing  was  a  member  of  snch 
body,  and  so  jointly  liable  with  those  whoas 
membership  is  admitted.  K  7,  Om.  Fl^ 
1864,  Downing  9.  Mann,  8  E.  D,  Smiik,  86; 
S.  0.,  less  fully  reported,  9  Row.  iV.,  20i 
Compare  Mott  e.  Petrie,  15  Wend.,  817;  Oran- 
dall  9.  Beach,  7  Row,  iV.,  271. 

al!L82.  Kmnmroiia aaaoolAtlon.  Whatisaof* 
ficient  evidence  of  joint-liability  of  defendant 
in  an  action  against  members  of  a  nnmerooi 
association.  Fowler  e.  Kennedy,  2  AUoU^ 
iV.,  847. 

2183.  Judgment^  how  fiar  evidenoe  of  a 
joint-liability.  Taylor  v,  Pettibone,  16  Mm,, 
66 ;  Smith  v,  Ballantyne,  10  Faig4, 101 ;  Trna. 
tees  of  Leake  &  Watts  Orphan  House  t,  Law- 
rence, 11  Id.,  80.     . 

As  to  Presmaiytioo  that  liability  is  jointi 
see  eupra,  26-28. 

88.  Landlord  and  Tenant 

2184.  Snnwnder.  A  surrender  of  the  leaaa 
may  be  inferred  from  clroumstances,^the  acta 
of  the  parties,  dec.  ilT.  F.  Superior  Ct,  1847, 
Bailey  v,  Delaplaine,  1  Sanif.,  5 ;  S.  P.  If.  T* 
Com,  PL,  1857,  Stanley  e.  Eoehler,  1 EUL,  854^ 
eupra,  88. 

2185.  Thus,  where  the  le^ee  having  ander- 
let  for  the  whole  unexpired  term,  the  lessor 
demanded  and  received  rent  from  the  sub- 
tenant, under  the  sub^lease,  which  he  pre- 
sented, claiming  to  be  the  sub-tenant's  land* 
lord,  and  forbidding  payment  to  ihe  lessee;-* 
Eetd,  that  this  was  evidence  oi  a  rarreader. 
If,  F.  Superior  Ot,,  1847,  Bailey  e.  Ddapto^ 
1  Stm^,,  0. 

2186.  Caiai«iiigaMigB6e.    Ihafloitbya 
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220a  Publioatioii.  The  testimony  of  a 
printer  that  he  had  seen  a  certain  paper 
printed  in  the  office  of  defendant^  and  that 
the  paper  prodnoed  hy  the  plaintiff  was,  he 
believed,  printed  with  the  types  nsed  in  de- 
fendant's office, — ffeldf  preeumptiTe  evidence 
of  publication  by  the  defendant.  3,  Compare 
9upra^  591. 

2201.  Opinkm  of  individoals  that  the 
plaintiff  was  not  a  man  of  truth,  bat  addicted 
to  falsehood,  admissible  in  justification  of  a 
charge  against  defendant  of  being  a  ^Miar." 
Brooks  V,  Bemiss,  8  John$,^  455. 

2202.  dronlation  of  paper.  In  an  action 
against  the  editor  and  proprietor  of  a  news- 
paper for  libel,  a  copy  of  the  newspaper  of  the 
date  of  Dec.  15,  1851,  containing  an  article 
purporting  to  state  its  average  daily  circulation 
from  1842  to  1851,  and  the  annual  receipts  for 
it  in  1885,  the  first  year  of  its  existence,  and 
also  in  1851,  was  offered  in  evidence  *^for  the 
purpose  of  showing  the  circulation  of  the  pa- 
per,^ and  the  income  of  the  office.  It  was 
admitted,  under  objection  taken  to  the  whole 
article  on  the  ground  ^^that  the  defendant 
was  ID  no  way  coonected  with  it  by  proofs 
and  that  it  was  irrelevant.^^ 

Held^  that  tlie  article  was  competent -evi- 
dence against  defoudant,  to  show  the  oircula- 
tion  of  hid  pap^r,  iind  the  extent  to  which  the 
libellijua  matter  had  been  published.  ^^,  F. 
Superior  CL.  1855,  Fry  p.  Bennett,  1  AUHW 
Pr.,  289 ;  8.  C,  i  Buer,  247,  651. 

2203.  M9T0  adnUwioiia  of  th«  party  li- 
belled^ inadniiiii^ible  to  prove  tlie  truth  <>f  the 
charge*     Bartheleuiy  v.  People^  2  Milly  248. 

Ab  tf)  proving  Ddolaratiotis  cunteniporane^ 
ou^  with  publication,  see  impra^  105^1057. 

Aa  to  what  hcU  amount  ti)  a  Juatl&oatloQ, 
and  what  may  be  received  in  Mltigattou  of 

SA.  Idmitationif/ Action*. 

2304.  Cdnuneuoement  of  suit  Where^  in 
order  to  meet  the  defence  of  the  Statute  of 
LttDitationa,  the  plaintiff  relies  on  a  capias 
ifisued  before  the  statute  attached  and  contin- 
ued down  by  aliae,  &c.,  the  plaintiff  ia  bound 
to  show  that  the  process  by  which  the  defend- 
ant ifl  floally  brought  into  court  h  connected 
with  the  one  first  issued.  The  continuance 
after  the  first  process  is  a  fact  to  be  proved, 
and  not  intended.  Tf  the  defendant  was 
brought  into  court:  on  a  simple  capias,  the 


issuing  of  it  was  the  institution  of  a  new  soit^ 
and  not  the  continuation  of  that  commenced 
within  the  meaning  of  the  statute.  Suprmt 
Ct,  1880,  Soulden  «.  Van  Benaaelaer,  8  Wend., 
472;  S.  P.,  1826,  Baskins  e.  Wilson,  6  Cow., 
471 ;  1880,  Davis  t.  West,  5  Wend.,  68;  1885, 
Bank  of  Orange  Oounty  «.  Haight,  14  Wend^ 
88. 

2205.  But  when  plaintifEs,  through  error  u 
to  the  proof  necessary,  failed  to  produce  on 
the  trial  the  writ  on  which  defendant  was  ar- 
rested, and  proved  it  on  a  motion  for  a  oew 
trial,  the  court  granted  a  new  trial  on  terms. 
Supreme  Ct.,  1886,  Bank  of  Orange  Goonty  t. 
Haight,  14  Wend.,  88. 

2206.  In  order  to  save  th^  Statute  of  Liiii- 
itations,  it  is  not  necessary  to  show  that  the 
writ  was  actually  returned,  nor  even  that  it 
was  actually  delivered  to  the  sheriff  f'bat  it 
must  be  proved  that  it  was  sent  to  the  tben% 
or  his  deputy,  with  an  absolate  and  uncondi- 
tional intention  to  have  it  served.  SuprtfBii 
Ct,,  1820,  Burdick  v.  Green,  18  Johm,,  li. 

2207.  Exemplified  oop7  of  capias  and  oopj 
of  declaration  served,  sufficient  proof  of  com- 
mencement of  prior  sait.  Brown  v.  Littlefield, 
7  Wend.,  454. 

2208.  New  promiae.  In  an  actioa  en  t 
prom  1^0 ry  note,  brought  under  the  Code  of 
184S,  the  defend imt  plead C)d  ti^e  StatoU  d 
Limitations,  and  the  fjrlaiuliff  replied  merdy 
deuyijig  the  plea.  M^M,  that  evidence  of  i 
new  premise  was  admiidible  under  t be  replj. 
The  rule  of  the  former  practice  in  this  re^peci 
is  not  changed  by  the  Code.  [14  Johosw,  KS; 
9  Wend.,  306.]  CL  of  Appeal,  1855,  Essel^ 
tyn  u.  Weeks,  12  iV:  F.  (2  Sem.),  eS5 :  S.  C^ 
3  AbbotU'  JV.,  272;  5,  C,  w*port«d  below,  i 
E.  D.  Smith,  116.     Compare  eupra^  4M. 

2209.  Part  payment,— .ffi^H  condu^'d 
evidence  of  a  proiniBe  to  pay  tbe  whole,  ^m- 
prmne  Ct,  1824,  Keleey  p.  Deyo,  3  Q^.,  1S3. 

2210.  PlaiQtifra  indotaemeat  of  payment 
on  a  note^  inadmissible.^  unless  shown  to  bar^ 
been  mude  at  a  time  when  it  was  against  ik^ 
interest  of  the  pkintiff  to  make  it*  Eoseboom 
fl,  BilUngton,  17  Johiu.^  182. 

2211.  CondlUonal  promisei  In  order  U 
maintain  an  action  on  an  outlawed  debt,  opoii 
the  ground  of  a  new  promise,  if  the'proimM 
proved  ia  in  any  respect  conditional,  plaintiff 
muBt  prove  that  the  condition  has  oocarred. 
Suprtme  Ct,,  1811,  Bash  «,  Barnard,  6  M^^^ 
40T;    1830,   Dean  p.  Hewit,  B  Wend.,  357^ 
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defence  was  eBtoblished,  if  it  appeared  that  he 
had  sworn  in  snbstanoe,  although  not  in  words, 
that  he  had  no  interest  that  conld  disqoalify 
him  as  a  witness.  N,  T.  Superior  Ct^  1858, 
Bulkeley  «.  Smith,  2  Dt^r,  261 ;  S.  0.,  11  K 
T.Leg.Obs.,SOO. 

89.  Marriage. 

2225.  Ghoroh  register.  Registers  of  mar- 
riages, kept  in  chnrchea,  are  evidenee,  inde- 
pendent of  any  statute  declaring  them  admis- 
sible. [1  GreenL  £t.,  488.]  Supreme  OU^ 
1860,  Maxwell  o.  Oh&pman,  8  Barb,,  679. 

2226i  If  the  entries  are  made  first  in  a  day- 
book, and  then  transferred  to  the  register,  the 
day-book  is  not,  but  the  register  is,  evidence 
of  a  marriage  entered  in  the  register.  [Stark. 
Ev.,  716;  2  Phill.  Ev.,  112.]    Ih. 

2227.  An  entry  in  a  register  of  marriages, 
kept  at  a  chnroli,  in  the  handwriting  of  the 
rector,  is  not  rendered  objectionable  as  evi- 
dence of  the  fact  and  time  of  the  marriage  so 
entered,  by  th^  circumstance  that  other  en- 
tries appear  to  have  been  made  by  the  clerk 
of  the  chnrch,  in  the  time  of  the  succeeding 
rector. 

2228.  Manriage-oertifioAteL  Every  original 
marriage-oertificate  made  under  2  Bev.  Stat.,  liO; 
I  18,  the  original  entry  in  the  countv  clerk's 
office,  and  a  certified  copy  of  such  certificate  or 
such  original  entry,  are  presumptive  evidence 
of  the  £Mt  of  such  marriage.  2  Beo,  8m.,  141, 
§17. 

2229.  Cemmony.  Direct  proof  of  a  cere- 
monial marriage  is  only  necessary  in  prosecu- 
tions for  bigamy,  and  actions  for  criminal  con- 
versation. In  other  cases  it  may  be  proved 
from  cohabitation,  reputation,  acknowledg- 
ment of  the  parties,  reception  in  the  family, 
and  other  circumstances.  Supreme  CUy  1809, 
Fenton  e.  Reed,  4  Johne.y  62 ;  and  see  Jackson 
«.  Claw,  18  Id.^  846;  Tummalty  o.  Tamraalty, 
8  Brat(f.,  869. 

2230.  Such  proof,— T^^/tf,  unnecessary  in  an 
action  of  dower.  F.  Chan,  Ot,  1886,  Van 
Gelder  e.  Post,  2  ^m.,  677.  Chancery,  1841, 
Rose  f>,  Clark,  8  Paige,  674. 

2231.  And  in  an  action  for  enticing  away 
a  wife.  K  Y.  Com,  PI,  1866,  Scherpf  «.  Szar 
deczky,  4  E.  D.  Smith,  110 ;  8.  0.,  1  AhboM 
Pr.,  866. 

2232.  And  where  a  bill  is  filed  against  per- 
sons as  husband  and* wife.  F.  Chan.  Ct^ 
1882,  Jenkins  •.  Bisbee,  1  EdM.,  877. 

2233.  Porsign  maxriage.     What  is  suffi- 


cient evidence  of  the  solemiiizaticii  of  a  ■«- 
riage  in  Ireland,  in  an  action  to  declare  a 
subsequent  marriage  null  Winslow  «.  Wins- 
low,  6  Abbotts  iV.,  294. 

2234.  What  is  sufficient  as  to  marriage  in 
France.  Ferrie  %.  Public  Admimstrator,  4 
Bradf.,  28. 

2235.  CIrowTMrtantial  psool  The  pareats 
of  A.  were  shown  to  have  b^en  under  proflUiS 
of  marriage  for  nearly  a  year  before  her  birth. 
Her  father,  a  seaman,  left  on  a  voyage,  sod 
was  detained  longer  than  he  expected.  A. 
was  bom  a  few  days  b^sre  his  leton.  im- 
mediately after  his  return,  the  ^rther  sod 
mother  were  publicly  married,  and  lived  as 
husband  and  wife  afterwards,  always  trestiDg 
A.  as  a  legitimate  child. 

Hdd,  that  the  jury  were  warranted  in  pre- 
suming a  marriage  in  fact  before  the  departora 
of  the  father.  [2  Bars.  A  Aid.,  886;  8  Oarr. 
&  P.,  81,  207,  606,  762;  4  Johns.,  62.]  Ac- 
preme  Ct,,  1841,  Starr  «.  Peck,  1  MO,  270. 

2236.  Where  the  legitimacy  of  a  child  was 
disputed  on  the  ground  tha^  at  the  time  of 
the  ceremonial  marriage  of  her  pareota,  her 
father  had  a  wife  living, — Held,  that  proof 
that  the  father  and  the  alleged  former  wife 
had  cohabited  as  man  and  wife,  and  were. 
generally  reputed  and  received  as  such,  ^, 
was  not  sufficient  to  establish  such  prior  mar- 
riage. The  mer^  presumption  from  circom- 
stances  of  such  prior  marriage,  was  neatral- 
ized  by  the  presumption  against  the  oommis^ 
sion  of  a  crime  in  contracting  the  subeeqoent 
one.  Ct.  of  Appeals,  1860,  Olayton  e.  War- 
dell,  4  K  Y,  (4  Comet.),  280;  affirming  S.  0^ 
5  Barb.,  214. 

As  to  Freauming  marriage  in  favor  of  legit- 
imacy, see,  also,  supra,  198-198. 

2237.  As  to  what  facts  in  the  nature  of 
cohabitation,  reputation,  birth  of  children, 
acts  and  declarations  of  the  parties,  &0.,  have 
been  held  sufficient  to  raise  a  presumption  of 
marriage,  in  various  cases  turning  upon  pecu- 
liar circumstances,  see  Baker  e.  Mitzler,  ArUh. 
K  P.,  268 ;  Jackson  e.  Olaw,  18  Johns.,  846; 
Rose  f>.  Olark,  8  Paige,  674;  Hicks  «.  Coch- 
ran,  4  Bdio,,  107;  Maxwell  «.  Chapman,  8 
Barb.,  679 ;  Tummalty  e.  Tummalty,  8  Bra^f,, 
869;  Grotgen  e.  Grotgen,  Id.,  878;  Hill  t. 
Burger,  Id.,  482;  Hyde  v,  Hyde,  Id.,  609. 

223a  Proof  of  public  avowal  of  an  inten- 
tion to  marry,  followed  by  cohabitation,  repn- 
tation  of  marriage,  birth  and  baptism  of  a 
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the  defendant  of  its  exifltenoe,  and  a  request  to 
remove  iU  Supreme  Ct.^  1857,  Hubbard  «. 
Russell,  24.air6.,  404;  but  see  Nuisanob,  66. 

2252.  Conviotlon  for  nuisance,  admisdble 
to  sustain  a  bilk  to  restrain  the  carrying  on  of 
the  offensiye  business.  Peck  o.  Elder,  8  Sandf,^ 
126. 

42.  Officer. 

2253.  XQectioiL  That  on  the  trial  of  an  in- 
dictment for  offering  to  vote  when  not  qnali- 
fied,  with  knowledge  of  such  disqualification, 
it  is  not  necessary  for  the  prosecution  to  show 
that  notice  of  the  election  was  pubUshed  as 
required  by  statute.  It  will  be  presumed 
that  the  officers  whose  duty  it  was  to  give 
notice  haye  performed  that  duty.  And  proof 
that  an  election  was  in  fact  held,  and  a  board 
of  inspectors  duly  organized,  and  that  it  did 
proceed  to,  and  did  receive  votes,  is  compe- 
tent evidence  of  the  fact  that  an  election  was 
held.  Ontario  Gen.  Seu.,  1846,  People  «. 
Tripp,  4  K  Y,  Leg.  Obe.,  844. 

2254.  Certificates  of  canvassers  made  evi- 
dence of  election.    1  Rm.  BtoL,  118,  S  17. 

Compare  «upra,  1646-1672. 

2255.  As  between  the  people  and  the  de- 
fendant, in  an  action  in  the  nature  of  qv4> 
warranto^  the  certificate  of  the  board  of  State 
canvassers,  that  defendant  received  the  great- 
est number  of  votes,  is  only  presumptive  evi- 
dence. It  may  be  disproved, — e,  g.y  by  proof 
that  votes  were  improperly  registered  or  re- 
ceived at  the  election.  [8  Cow.,  102 ;  6  Den., 
409.]  Cft.  of  Appeals,  1868,  People  v.  Oook,  8 
2^.  Y.  (4  Seld.y  67;  8.  P.,  Supreme  CU,  1826, 
People  e.  Van  Slyck,  4  Caw.,  297 ;  1888,  People 
V.  Vail,  20  Wend.,  12. 

Oonsult,  also,  Elbotions. 

2256.  Record  of  a  school-district  meeting, 
held  a  few  days  after  the  annual  meeting  at 
which  trustees  were  chosen,  stating  that  one 
of  them  had  declined  to  serve,  and  that  8. 
was  elected  in  his  place, — Held,  sufficient  evi- 
dence, uncontradicted,  of  the  regular  election 
of  8.  Supreme  Ot.,  1846,  Randall  9.  Smith,  1 
Den.^  214. 

2257.  Certificate  of  superintendent  of  public 
instruction,  evidence  of  qualification  to  teach 
district-school.    Lam  qf  1848,  166,  ch.  188,  %  10. 

225&  Proof  of  officer's  antborlty.  Gen- 
eral reputation  that  the  plaintifb,  suing  in  an 
official  character,  are  such  officers,  is  sufficient. 
Supreme  Ct.,  1886,  Blatchley  «.  Moser,  16 


Wend.,  216 ;  8.  P.,  Ferris  ad$.  Storms,  6  K.  T. 
Leg.  Obs.,  19. 

2259.  In  an  action  against  a  pubUo  officer, 
for  an  action  committed  in  his  ofiScial  capacity, 
defendant  may  prove,  by  reputation,  that  he  is 
such  public  officer,  wiUiout  producing  his  ap- 
pointment [4T.R.,866.]  Supreme  at.,  l&OS, 
Potter  «.  Luther,  8  Johne.,  481. 

2260.  In  an  action  against  an  officer  for 
neglect  of  duty,  parol  evidence  is  admissible 
to  show  his  official  character.  Supreme  Gt., 
1888,  Dean  «.  Gridley,  10  Wend.y  264. 

2261.  In  an  action  for  the  statute-penalty 
for  taking  toll  at  a  turnpike-gate,  after  it  has 
been  ordered  open,  under  2  Rev.  L.  of  1813, 
224,  §  8,  the  fact  that  defendant  demanded  toll  is 
primorfaeie  evidence  that  he  was  toU-gaiherer., 
If  be  was  not  so,  he  should  show  it.  Supreme 
Gt.,  1828,  Trowbridge  e.  Baker,  1  Chw.,  251. 

See,  also,  as  to  what  is  sufficient  proof  of 
authority  of  a  public  officer.  People  «.  Hopeon, 
1  Den.,  674 ;  Stevens  «.  Newcomb,  4  Id.^  487 ; 
Ring  «.  Grout,  7  Wend.,  841 ;  McCoy  e.  Onr- 
tice,  9  Id.,  17;  Reynolds  «.  Moore,  /<2.,  85; 
Mayor,  <fec.,  of  N.  Y.  c.  Ryan,  2  E.  D.  ShnitK, 
868. 

2262.  Vacancy.  In  order  to  establish  the 
validity  of  an  official  appointment,  it  was 
requisite  to  show  an  existing  vacancy  in  the 
office.  Held,  sufficient  to  prove  the  resigna- 
tion of  a  prior  incumbent,  and  that  evidence 
that  a  third  person  afterwards  acted  as  such 
officer,  without  showing  an  appointment,  did 
not  prove  that  the  vacancy  had  been  legally 
filled.  N.  Y.  Com.  PI,  1866,  Oanniff  ©.  Mayor, 
&c.,  of  N.  Y.,  4  E.  D.  Smith,  480. 

2263.  Pleadiiig  by  officer.  In  every  action 
against  a  public  officer,  the  defendant  may  give 
special  matter  in  evidence,  under,  the  general 
issue,  without  notice.    2  Rev.  Sua.,  868,  %  16. 

2264.  Under  the  general  issue,  a  public  offi- 
cer may  give  a  former  judgment  in  evidence. 
[2  Rev.  Stat,  868,  §§  28,  29.]  Gt.  ofAppedU, 
1860,  Doty  V.  Brown,  4  K  Y.  (4  Gemet.),  71. 

2265.  In  an  action  of  trespass  against  an 
officer  of  mUitia,  the  defendant  cannot  give  in 
evidence,  as  a  justification  under  the  general 
issue,  that  the  taking  was  in  course  of  collect- 
ing a  fine  for  delinquency,  pursuant  to  the 
order  of  a  regimental  court-martial.  Supreme 
Gt,  1816,  Butterworth  «.  Soper,  18  Johns.j 
448. 

2266L  Trustees  of  common  schools  not  en- 
titled to  give  a  jusdfication  in  evidence  onder 
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2312.  eOave.  Proof  that  a  negro  lived  with 
a  master,  and  worked  for  him  as  a  slave,  and 
that  the  master  claimed  his  senrioes  as  snoh, 
is  evidence  that  he  was  a  slave,  without  show- 
ing him  to  have  been  bom  one.  Supreme  Ci.y 
1826,  Trongott «.  Byers,  6  Chw.^  480. 

46.  Penalty, 

2313.  fikUing  Uqaonk.  In  a  prosecution 
for  the  penalty  of  the  act  laying  a  duty  on 
strong  liqnoTS  [Sess.  24,  ch.  164,  §  7],  it  is 
unnecessary  for  the  plaintiff  to  prove  the  day 
of  committing  the  offence.  Supreme  Oi,^  1816, 
TifliEmy  «.  Driggs,  18  Johm.^  268. 

2314.  That  the  defendant  kept  spiritnoas 
liquors  in  bis  grocery  to  sell,  is  proper  evidence 
against  him  in  an  action  for  a  penalty  incurs 
red  by  a  partionlar  sale  alleged  against  him. 
Supreme  Ct,,  1848,  Yallance  o.  Everts,  8  Barb,^ 
668 ;  S.  P.,  People  e.  Hnlbnt,  4  Den,,  188. 

231&  Of  the  evidence  in  actions  brought  by 
overseers  of  the  poor  in  towns,  before  justices 
of  the  peace,  to  recover  pendties  for  selling 
liquor  contrary  to  the  provisions  of  the  ex- 
cise law.  Andrews  «.  Harrington,  19  Barb., 
848. 

2316w  Kon-payment  of  eacolfle  moDeir. 
Superintendents  of  the  poor  of  a  county,  suing 
the  commissioners  of  excise  of  a  town,  for  the 
penalty  for  not  paying  over  the  excise  money 
to  the  county  treasurer  (under  1  Bev.  Stat,, 
619,  §  19X  are  bound  to  prove  the  filing  a 
resolution  of  the  supervisors  with  the  county 
derk  (as  prescribed  by  1  Beo,  Stat.,  620, 1 24), 
for  abolishing  the  distinction  between  town 
and  county  poor.  Mere  proof  of  the  passage 
of  a  resolution  to  that  effect  by  the  supervi- 
•ors,  is  not  enough,  although  coupled  with 
proof  of  previous  payments  of  excise  money  by 
defendant  to  the  county  treasurer.  Supreme 
Ot.,  1846,  Thompson  v.  Smith,  2  Ben,,  177. 

2317.  Obstmotiiig  highway.  In  an  ac- 
tion for  the  penalty  for  obstructing  a  highway 
(Se8$.  24,  oh.  186),  it  is  sufficient  if  plaintiffs 
produces  a  copy  of  the  record  of  the  establish- 
ment of  the  road  as  a  public  highway.  He 
need  not  prove  all  the  proceedings  preliminary 
to  the  laying  out  of  the  road.  Supreme  CfL,, 
1812,  Sage  t.  Barnes,  9  Johnt,,  866. 

23ia  Diflob^ylag  Babpoaiia.  In  an  action 
f<^  not  attending  as  a  witness,  the  existence  of 
and  proceedings  in  the  former  suit,  must  ap- 
pear by  record.  Mayor*»  Ot,,  1802,  Smith  e. 
Bicketts,  JDie.  Jud,  Op^  27. 


Bf "^'Bnnlly  i^HPMir  j-^VliBflipsl  tnd  Agsnt* 


47.  Poor. 

2319.  Removal  On  appeal  to  the  sessions 
iVom  an  order  for  the  removal  of  a  pauper,  the 
order  is  not  evidence  of  the  facts  stated  in  it; 
but  the  burden  of  proof  is  on  the  respondents, 
to  make  out  a  case  for  a  removal  de  new. 
Supreme  Gt.,  1827,  Otsego  v.  Smithfield,  6 
Gow.,  760. 

2320.  Dnplicate  of  book  containing  the 
decisions  of  the  board  of  county  superintendents 
relative  to  paupers,  filed  with  clerk  of  oonntj,  or 
certified  copy,  conclusive  evidence  of  fiids  there- 
in contained.     1  Beo,  Stat.,  624,  %  38. 

48.  Principal  and  Agent 

2321.  Agent* 8  aathority.  The  fact  that 
passage-tickets  sold  by  a  mercantile  bouse  for 
a  line  of  steamers  are  received  as  such  on  the 
vessel,  does  not  warrant  the  presumption  that 
such  house  are  agents,  whose  representations 
bind  the  owners  of  the  vessels.  N,  7,  Qem, 
PI,,  1858,  MiUs  e.  Shnlt,  2  B,  D,  Smiih,  189. 

2321.  Authority  to  sign  notes  in  the  name 
of  another,  as  maker  or  eurety,  cannot  be  in- 
ferred from  a  general  usage  to  indorse.  Svl- 
preme  Gt.,  1848,  Early  o.  Reed,  6  SiU,  11 
Oompare  Weed  e.  Carpenter,  4  Wend,,  219. 

232a  To  justify  a  jury  in  finding  that  a 
clerk  in  a  mercantile  house  had  authority 
from  his  principals  to  sign  shipping-bQIs  in 
their  names,  it  is  not  necessary  that  an  ez« 
press  power  should  be  proved.  It  will  be 
sufficient  if  it  appears  that  the  cleric  had  be- 
fore done  such  acts,  or  that  he  oconpied  a 
position  in  the  busineas  <^  his  employers 
which  usually  entitles  the  incumbent  to  per- 
form acts  of  that  nature.  Supreme  GL^  1852, 
Dows  e.  Qreene,  16  Barb,,  72. 

2324.  Evidence  of  general  reputation  is  not 
admissible  to  prove  that  a  party,  suing  as  in- 
dorsee of  a  bill  of  exchange,  is,  in  fact,  the 
agent  of  the  drawer.  Supreme  Gt,,  1842, 
Henschel  v,  Mahler,  8  EUl,  182. 

232&  Sealed  anthoilty.  That  a  written 
acknowledgment  of  the  authority  of  an  agent 
to  execute  a  contract  under  seal  on  behalf  of 
defendant,  accompanied  by  acts  inpai$  recog- 
nising the  contract)  may  be  sufficient  evidence 
to  go  to  the  Jury  of  an  authority  under  seal. 
[7  Wend.,  186.]  Supreme  Gt,  1882,  Blood  e. 
Goodrich,  9  Wend^  68;  S.  0.,  12  Id.,  624. 
Oompare  Vanderbilt  e.  Persse,  8  B,  D,  SmUK 
428;  Evans  e.  Wells,  22  Wend,  824;  reven- 
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as  well  as  in  equity,  to  let  in  proof  of  legal 
defence.  Supreme  Ct.^  1848,  Artcher  o.  Doog- 
lase,  6  Den,^  509. 

50.  Pr&miee  to  marry. 

2340.  Proof  of  a  conclltioDal  promiae  to 
marry, — e,  ^.,  to  marry  plaint!^  if  he  ever 
married  at  aU, — will  not  support  an  action  for 
breach  of  an  absolute  promise.  Supreme  Ot,, 
1844,  Oonrad  v,  WiUiams,  6  ffiU,  444. 

2341.  Promise  Inferred  from  ofromn- 
■tanoes.  The  promise  on  the  part  of  the 
plaintiff  may  be  inferred  from  oironmstances, 
— e,  g,y  her  making  no  objections  at  the  time 
of  the  offer,  and  from  her  receiving  the  de- 
fendant's visits  as  a  suitor.  [2  Oarr.  &  P., 
658 ;  12  Eng.  Ck)m.  L.,  258;  12  Petersd.,  577.] 
Supreme  Ot.,  1860,  Wells  «.  Padgett,  8  Barb., 
828. 

2942.  Mutual  promises  to  marry  may  be 
inferred  from  courtship,  and  the  defendant's 
declarations.  Supreme  Ot,^  1826,  Southard  o. 
Bezford,  6  Cow.^  254;  and  see  Hubbard  «. 
Booesteel,  16  BcwLy  860. 

2343w  Plaintiff  may  give  evidence  of  prep- 
arations on  her  part  for  the  wedding, — such 
as  procuring  wine,  making  wedding-^^ake,  pre- 
paring dresses,  gloves,  and  shoes.  This  class 
of  evidence  is  proper  to  be  given,  in  order  to 
satisfy  the  jury  that  plaintiff  on  her  part,  ac- 
cepted the  promise  made  by  the  defendant. 
Supreme  Ot.^  1854,  Wilcox  «.  Greeo,*  28  B<vrh^ 
689.    Compare  wpra^  722. 

2344.  The  breach  of  the  promise,  as  well 
as  the  promise  itself^  may  be  proved  by  cir- 
eumstances ;  and  if  there  be  some  evidence  of 
a  reftisal,  it  should  be  left  to  the  Jury.  [7 
Oow.,  22;  2  Stark,  on  Ev.,  942.]  Supreme 
Ot.^  1858,  Hubbard  v.  Bonesteel,  16  Ba/rb.^  860. 

2345.  O^sr  to  perform.  In  an  action  for 
breach  of  promise  of  marriage,  it  is  not  neces- 
sary for  plaintiff  to  prove  a  tender  of  marriage 
on  her  part.  Supreme  Ot^  1799,  Johnson  e. 
Oaulkins,  1  Johme.  (Joe,,  116;  1827,  Willard  «. 
Stone,  7  Cow.^  22. 

2346w  Defenoa  In  an  action  for  breach  of 
promise  to  marry,  the  defendant  may  show 
licentious  conduct  in  the  plaintiff  and  her 
general  character  as  to  sobriety  and  virtue 
subsequent  to  the  breach.  He  is  not  limited 
on  this  point,  to  the  time  during  which  the 
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promise  was  existing.  [8  ICa38.,  189.]  The 
action  involves  damages  for  loes  of  reputation, 
and  the  proof  of  reputation  cannot  depend  on 
time.  Supreme  Ot.,  1799,  Johnson  e.  Gaol- 
kins,  1  Johns,  OoB,,  116;  1827,  Willard  o. 
Stone,  7  Oow.,  22 ;  1891,  Palmer  e.  Andrews, 
r  Wend^  142. 

2347.  General  reports   in  regard  to  the 
plaintiff's  undue  intimacy  with  a  third  perK>n, 
cannot  be  proved  in  defence.    Supreme  Ot^  * 
1827,  Willard  «.  Stone,  7  Oote^  22. 

2340.  The  defendant  may  ask  a  witneaa,  in 
general  terms,  if  he  ever  knew  of  iMiy  person 
having  criminal  connection  with  the  plaintiff; 
though  it  is  the  duty  of  the  court  to  apprise 
the  witness  of  his  privilege.  Supreme  Ot^ 
1826,  Southard  e.  Bezford,  6  Oow^  254. 

2349.  In  an  action  for  breach  of  promise, 
though  the  defendant's  father  might  testify  to 
his  remonstrance  agaiust  the  proposed  mar- 
riage, he  cannot  be  allowed  to  state  grounds 
of  such  opposition  affecting  the  plaintiff's  char- 
acter, and  which  may  rest  in  coigecture.  Su- 
pr&me  (7t.,  1825,  McEee  v.  Nelson,  4  Oow.,  855. 

51.  Bape. 

2350.  *'  ProgI  of  aotiua  peoetnitloiL  into 

the  body  shall  be  sufficient  to  sustain  an  indict- 
ment for  rape,  or  for  the  crime  against  natoie.** 
2  Bm.  Sm.,  786,  §  18. 

235L  Z«wdnem  of  proeeovtriz.  On  the 
trial  of  an  indictment  for  rape,  it  is  not  com- 
petent, on  the  part  of  the  defonee,  to  prove 
specific  acts  of  illicit  sexual  interooiiiae  be- 
tween the  prosecutrix  and  persons  olfaer  than 
the  defendant,  although  tlM  proaeontiix  had 
previously  been  asked,  on  her  oroia-ezamina- 
tion,  in  relation  to  such  illicit  acts,  and  had 
denied  them.  [Disapproving  dUUim  in  19 
Wend.,  192.]  Supreme  Ot.,  1857,  People  e. 
Jackson,  8  PoN-ib.  Or^  891. 

2352.  What  qoertloiia  may  be  pot  to  tiie 
female,  to  test  whether  the  oonneotion  was  ab- 
solutely against  her  will.  People  e.  Abbots 
19  Wmd,,  192;  Woodin  e.  People,  1  Fmh. 
Or.,AA^ 

52.  BmX  Property, 

2353.  Title  of  tbe  People^  In  ^ectment 
fn  the  name  of  the  People,  proof  that  the 
pcemises  elaimed  were  vaoant  and  unoocopied 
within  tiie  period  neceesary  to  be  shown  t» 
establish  title  by  advene  poaseasion  agaiiu* 
them,  is  soffloieat,  in  the  fliet  inatanee,  to  imk- 
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and  invest  in  real  estate,  to  be  conveyed  and 
settled  for  the  uses  and  trusts  expressed  in  ^*  a 
settlement  or  deed  of  disposition  which  I  have 
executed/'  dbc, — JBeld^  in  ejectment  by  plain- 
tiflb  to  recover  the  devised  lands,  that  it  was 
not  necessary  for  them  to  produce  the  deed  of 
disposition.  The  will  being  sufficient,  on  its 
face,  to  pass  the  title  to  the  plaintiffs  as  trus- 
tees, the  burden  was  on  the  defendant  to  prove 
tlie  deed  of  disposition,  if  he  relied  on  it.  Su- 
pr&tM  Ot.,  1850,  Duke  of  Oumberland  e.  Graves, 
9  Barb.,  596. 

2369.  In  trespass,  for  an  injury  to  the  free- 
liold,  the  record  of  the  plaintiff's  recovery 
against  the  defendant  in  ejectment,  is  oondu- 
«ive  evidence  of  his  title,  from  the  time  of  the 
demise  laid  in  the  declaration,  as  against  the 
defendant,  and  those  claiming  or  acting  under 
him.  Supreme  Ct.,  1825,  Dewey  v,  Osborn, 
4  Ohd.,  829. 

2370.  Title  to  part  of  premiwa. .  That,  in 
an  action  for  trespass  in  breaking  plaintiff's 
close,  it  is  not  necessary  plaintiff  should  prove 
title  to  every  part  of  the  dose  described  in  the 
declaration ;  it  is  enough  if  he  shows  title  to 
that  part  where  the  trespass  was  committed. 
Supreme  Ot.,  1889,  King  o.  Dunn,  21  Wend,, 
258;  S.  P.,  1837,  Rich  o.  Rich,  16  /A.,  668. 

2371.  In  action  for  rent,  title  in  a  third 
person,  as  against  a  party  claiming  rent,  must 
be  shown  by  the  usual  muniments  of  title,  or 
by  evidence  of  possession  for  such  a  period  as 
raises  a  presumption  of  title.  N.  Y.  Com,  PI,, 
185i,  Treadwell  o.  Bruder,  8  E,  D,  Smith,  596. 

2372.  In  an  action  by  one  claiming  to  be 
entitled  to  the  reversion,  against  the  lessee, 
for  rent,  the  plaintiff  must  prove  his  derivative 
title.  Supreme  Ct,,  1852,  Schott  o.  Burton, 
18  Barb,,  178. 

2373.  L.,  being  tenant  by  the  curtesy, 
claimed  power,  under  an  appointment  to  uses 
founded  on  a  deed  in  trust,  to  execute,  and 
did  execute  a  lease  for  three  lives,  and  the 
same  appointment  purported  to  give  the  land, 
on  his  death,  to  0.  After  his  death,  0.  sued 
for  rent.  Held,  that  the  appointment  was 
void,  and  that  0.  being,  by  reason  thereof, 
but  one  of  the  proper  parties  plaintiff,  the  ac- 
tion must  £ul.    Jb. 

2374.  Adverse  poMeaalon.  In  order  to 
bar  the  recovery  of  a  plaintiff  who  has  titie, 
by  a  possession  in  the  defendant,  strict  proof 
is  required  that  the  first  possession  was  hos- 
tile to  the  real  owner,  and  that  such  hostility 


has  existed  on  the  part  of  the  snoceeding  ten- 
ants. Supreme  Gt,,  1806,  Brandt «.  Ogden,  1 
Johns,,  156. 

2375.  Adverse  possession  mnat  be  desriy 
and  positively  proved,  in  order  to  avoid  a 
deed,  on  the  ground  it  was  made  by  the  party 
out  of  possession.  Supreme  Ct,,  1811,  Wick- 
ham  9,  Oonklin,  8  Johns,,  220;  1812,  Jackson 
e.  Sharp,  9  Id,,  168 ;  1815,  Jackson  e.  Waters, 
12  Id.,  865;  185i,  Howard  e.  Howard,  17 
Barb.,  668;  but  compare  La  Fromboia  «. 
Jackson,  8  Cov>,,  589. 

2376.  Where  an  adverse  possession  ia  relied 
on,  the  plaintiff  may  produce  evidence  to  ahow 
that  the  person  whose  possession  is  set  op  aa 
adverse,  entered  claiming  to  be  tenant-in-oom- 
mon,  under  the  same  tiUe  with  those  throogb 
whom  the  plaintiff  claims,  withoat  being,  at 
the  same  time,  obliged  to  admit  the  fact  that 
he  was  such  tenant-in-common.  Supreme  Gt,^ 
1812,  Smith  e.  Burtis,  9  Johns.,  174. 

2377.  What  fiiots  are  evidence  of  an  adverse 
possession.    Miller  o.  Piatt,  6  Buer,  272. 

2378.  Bonndailee.  Of  the  rules  of  evi- 
dence in  r^pect  to.  Baldwin  «.  Brown,  IS 
If.  Y.  (2  Smith),  859 ;  Terry  e.  Chandler,  Id,, 
854.     See,  also,  Boundarub. 

2379.  Baaement.  The  proof  to  eatabliab  a 
customary  right  cannot  be  less  than  that  re- 
quired to  establish  a  prescriptive  right  The 
entry  or  use  must  have  been  adverse  or  hos- 
tile to  the  true  owner  in  its  commencement 
It  must  have  been  used  and  enjoyed  nnder  a 
claim  of  right,  and  continued  uninterrupted 
for  a  length  of  time  sufiicient  to  bar  an  entry. 
Supreme  Ct.^  1854,  Smith  «.  Floyd,  18  Bairb^ 
522;  and  see  Holmes  «.  Seely,  19  Wehd., 
507. 

2380.  In  an  action  to  reoover  damages  for 
flowing  lands  by  means  of  a  mill-dam,  the 
defendant  proved  that  his  dam  had  been 
erected  upwards  of  twenty  years,  and  that 
he,  and  those  under  whom  he  claimed,  had 
been  in  the  actual  possession  of  the  dam  for 
upwards  of  twenty  years,  for  the  purpose  of 
supplying  grist-mills,  and  that  the  dam  had 
been  kept  up  at  its  present  height.  Hsld,  that 
this  evidence,  in  the  absence  of  any  proof  by 
the  plaintiffs  to  rebut  it,  by  showing  that  the 
defendant's  occupation,  and  setting  back  of 
the  water,  was  by  leave  or  license^  or  withoot 
claim  of  right,  was  sufficient  to  antborixe  the 
Jury  to  imply  a  grant  of  the  easement  from 
some  person  authorized  to  make  it,  and  to 
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obligor,  and  that  the  mortgaged  premises 
were  the  only  available  soarce  of  payment. 
Supreme  Gt.^  1846,  Gardner  v.  Heartt,  8  Den.^ 
282. 

2395.  Statute  foreoloaiire.  Where  the 
sale  under  a  statutory  foreclosure  was  made 
prior  to  the  act  of  1808, — making  affidavits  of 
publication  and  posting,  prima^fade  evidence, 
— an  entry  of  the  sale  in  the  register  of  the 
attorney  who  cpnducted  the  proceedings, 
where  both  the  attorney  and  the  derk  who 
made  the  entry  are  dead,  was  Held^  sufficient 
evidence  of  the  fact  of  the  sale.  Chancery^ 
1886,  Hawley  o.  Bennett,  5  Paige,  104. 

2396.  That  parol  evidence  of  the  service  of 
the  notice  of  sale  upon  the  mortgagor,  is  ad- 
missible, but  will  not  dispense  with  the  pro- 
duction of  the  t^ffidaioit  specified  in  the  statute. 
Supreme  Ot.,  Sp.  r.,  18^,  Layman  «.  Whiting, 
20  Barb,,  559. 

2397.  Pnbiloatton  of  notloe  of  appltoalkm 
to  court  or  officer,  or  of  sole  of  real  property,  or 
of  any  notice  required  by  law  to  be  published, 
may  be  proved  by  affidavit  of  printer  of  newspa- 
per, or  his  foreman,  &c.  2  Re9.  SUA.,  408,  §§  66- 
68.    Imn  <^  1886,  168,  ch.  169. 

2398.  0iid«r  pleadinga.  That  under  an 
answer  justifying  an  entry  upon  land,  by 
averring  title  in,  and  license  from,  a  third  per- 
son, defendant  cannot  be  permitted  to  prove 
title  in  himself.    Supreme  Ot.,  1858,  Ooan  v, 

.  Osgood,  16  Barb.,  688. 

2399.  Where,  in  an  action  for  trespass  on 
lands,  the  defendant  sets  up  a  claim  of  title 
under  the  person  through  whom  the  plaintiff 
claims,  it  is  unnecessary  for  the  plaintiff  to 
prove  title  in  such  person.  The  defendant, 
by  relying  on  him  as  a  source  of  title,  admits 
he  had  title.  Supreme  Ct,,  1854,  McBumey 
D.  Cutler,  18  Ba^b.,  208. 

As  to  admissibility  of  Declaratioiui  relative 
to  title  to  lands,  see  eupra,  1192-1211. 

What  Freamnptlons  will  be  indulged  rela- 
tive to  title  to  real  property.  Supra,  268-829, 
885-409. 

58.  SaUs. 

2400.  Delivery  and  aooeptanoe  of  the 

keys  of  a  store,  following  a  verbal  bargain  for 
sale  of  the  stock, — Heldy  under  the  circum- 
stances, sufficient  evidence  to  go  to  the  jury, 
on  the  question  whether  there  was  not  such  a 
delivery  and  acceptance  of  the  goods  as  would 
take  the  case  out  of  the  Statute  of  Frauds.   Ct, 


qf  Appeali,  1851,  Gray  «.  Davis,  10  K  F.  (6 
Seld.\  285. 

2401.  Aooeptanoe  of  ncita  The  mere  m- 
ceptance,  by  one  eeUing  suppliea  to  a  vessel,  of 
a  note  from  one  of  the  owners  for  the  amoimt, 
is  no  proo^  in  itself  that  the  credit  was  given 
exclusively  to  him.  [7  Johns.,  811 ;  1  Cow., 
290;  2  Hall,  547.]  Supreme  Ct,  1856,  King 
e.  Lowry,  20  Barb.,  582. 

2402.  Sale  by  part-owner.  In  tn  action 
by  a  tenant-in-oommon  of  a  ehattel,— e.  9.,  a 
vessel,— against  his  co-tenant,  to  reoover  dAm- 
ages  for  the  sale  of  the  chattel,  proof  of  a  gea 
eral  bill  of  sale,  made  by  the  d^aodant,  of  the 
whole  chattel,  is  presumptive  evidence  of  a 
total  sale.  Supreme  OU,  1889,  White  t .  Os- 
bom,  21  Wefnd^  72. 

8403.  Waixantj.  What  is  suffioieat  evi- 
dence of  wanmnty,  on  a  aale  by  a  sarapk^ 
made  by  a  broker.  Brower  «.  Lewis,  19 
Ba/rb.,  574.    Compare  eMpra,  910. 

2404.  Under  tlie  genend  imn^  deteidant 
cannot  show  that  the  goods  sold  were  add  to 
himself  and  a  copartner,  although  such  part- 
ner was  a  minor.  N.  Y.  Superier  CU,  1848, 
Shepherd  «.  Greavea,  1  2^.  T.  Leg.  0^, 
281. 

2405.  Pertamanoe  of  oontnu^t  As  to 
the  burden  of  proof  relatiTe  to  delivery,  or 
offer  to  deliver  goods  sold,  see  Vail  e.  Bioe,  5 
K  Y.  (1  SM.),  155;  MeDonald  e.  WiUiama, 
1  Hilt.,  865;  also,  eupra,  457, 468-466;  and 
Sales. 

54.  Seduction. 

2406.  PlaintSff'a  oharaoter.  In  a  father's 
action  for  the  seduction  of  his  daughter,  evi- 
dence of  the  bad  character  of  the  plaintiff  is 
not  admissible.  Ot.  of  Appeah,  1858,  Dain  v. 
Wyckofl^  18  N.  Y.  (4  Smith),  45. 

2407.  Conttnoed  attentiona  for  several 
months  before  the  seduction,  are  admissibfe 
as  evidence  of  seduction.  Supreme  Ot.,  1829, 
Olark  e.  Fitch,  2  Wend.,  459;  1881,  Gillet  t. 
Mead,  7  Id.,  198;  1848,  Brownell «.  MoEweo, 
5  J>en.,  867. 

2408.  Promiaei  Evidence  of  a  promise  of 
nuuriage  is  inadmissible  in  an  action  for  se- 
duction.* [1  Johns.,  299.]  Supreme  Gt, 
1829,  Olark  «.  Fitch,  2  WmuL,  469;  1881 
[citing,  also,  8   Wils.,  18;    8   Oampb!,  519], 
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2420.  But  not  If  grantee  shall  refuse  to  re- 
lease premises,  on  redemption.    lb. 

2421.  Lease  executed  by  Mayor,  &c. ,  of  New 
York,  pursuant  to  act  of  1816,  for  collection  of 
taxes,  &c.,  made  ooncluaive  evidence  that  the 
sale  was  regular  according  to  the  proyisloiis  of 
the  act.    Lawt  qf  1816,  115,  %  2. 

2422.  The  lease  given  by  the  Corporation  on 
a  sale  for  non-payment  of  aaseeament,  is  not 
oonolnsive  evidence  of  the  regularity  of  pro- 
ceedings which  give  the  aathority  to  sell,  but 
only  of  the  regularity  of  the  sale.  The  party 
who  sets  up  sach  lease,  is  bonnd  to  show  the 
regularity  of  the  prior  proceedings — «.  g.^  the 
coUector's  affidavit  of  demand  of  payment,  the 
publication  of  the  redemption  notice,  &c.  Cft. 
ofErron^  1846,  Striker  o.  Kelly,  2  Dm.,  828 ; 
reversing  S.  0.,  7  HiXL,  9.  OU  of  Appeal^ 
1847,  Doughty  e.  Hope,  8  Den,,  694;  8.  0., 
less  fully  reported,  1  N,  F.  (1  (hm$t,\  79. 

2428.  Certlfiad  eztraota  from  books  of 
comptroller  relative  to  any  lot  or  piece  of  lands 
upon  which  there  are  unpaid  taxes,  evidence 
equally  with  the  originals.  Lawi  </  1849,  246, 
ch.  180,  §  2. 

2424.  Certiffloate  of  State  treaamw,  coun- 
tersigned by  comptroller,  evidence  of  redemption, 
or  sale,  &c. ,  in  action  brought  by  one  of  two  co- 
tenants,  to  recover  from  &e  other  his  share  of 
redemption  money,  or  of  value  of  lands.  Lomh  ^ 
1865,  792,  ch.  427,  S  58. 

2425.  Comptroller's  oertificate  of  redemp- 
tion of  lands  sold  for  taxes,  evidence  of  such  re- 
demption.    Laum  ttf  1855,  796.  ch.  427,  {  71. 

2426.  The  receipt  of  the  treaaiirer,  ac- 
companied by  the  con^ptroUer's  certificate,  &c., 
presumptive  evidence  that  lands  sold  for  taxes, 
have  been  correctly  redeemed.  Law  t^  1855, 
796,  ch.  427,  §  75. 

2427.  A  notarial  oectifloate^  presumptive 
evidence  of  the  &ct  that  notice  was  duly  given 
by  purchaser  of  landa  sold  for  taxes,  to  the  mort- 
gagee thereof.    Lam  <^  1856,  797,  ch.  427,  §  81. 

58.  Tre^^oM, 
242a  Fleadins.  Where  treapaas  is  laid 
with  a  contvMumda^  the  plaintiff  may  give  evi- 
dence of  divers  acts  of  trespass  within  the 
eantinuando;  but  if  he  travel  out  of  it,  he 
must  select  one  act,  and  rest  upon  that.  Su^ 
preme  Gt,  Oir&uit^  1808,  Joralimon  e.  Pier- 
pont,  Anth.  If.  P.,  69. 

2429.  Legal  prooeaa.  Where 'a  part^f  to 
an  execution  is  saed  for  treapasa,  in  causing  a 
levy  on  the  goods  of  a  stranger,  and  Justifies, 
he  is  bound  to  prove  not  only  the  execution, 
but  also  the  judgment  on  which  it  issued  [9 
Wentw.  PL,  22, 68 ;  1  Monr.,  10 ;  8  Wils.,  876] ; 
though  it  is  enough  for  the  sheriff  that  he 
show  the  writ    Supreme  Ct.^  1842,  Newberry 


V.  Lee,  8  BUI,  628 ;  8.  P.,  Simpson  e.  Watrua, 
Id.,  619.  N.  Y,  Cam,  PL,  1866,  Gelhaar  v. 
Boss,  lHiU.,n7, 

2430.  In  an  action  against  the  party  in 
whose  favor  execution  issued  against  a  third 
person,  tor  trespass,  in  levying  it  on  the  prop- 
erty of  plaintiff,  it  i^  not  necessary  to  show 
that  he  specially  directed  the  iasuinff  the  ex- 
ecution. Proving  the  levy,  and  connectiug 
defendant  with  the  process  as  a  party,  is 
enough.  Supreme  Ot.,  1842,  Newberry  «.  Lee, 
8  EiO,  628.  Compare  Copley  «.  Rose,  2  K  7. 
(2  Otmet),  -116. 

2431.  But  it  must  appear  that  it  was  the 
defendant's  act.  That  tiie  process  issued  in 
his  behalf  is  not  enough.  Supreme  Ot,  1800, 
Percival  e.  Jones,  2  Johm,  Cae.,  49;  1827, 
Taylor  e.  Trask,  7  Om9.,  249;  1828,  dold  adi. 
Bissell,  1  Wend.,  210. 

2432.  In  an  action  upon  the  case,  for  caus- 
ing execution  to  be  issued  on  a  judgment,  with 
knowledge  that  it  has  been  paid,  it  is  not  ne- 
cessary for  the  plaintiff  to  prove  express 
malice;  nor  need  he  prove  the  precise  day  of 
the  levy  and  sale,  if  laid  under  a  tideUcei. 
Supreme  Ct,  1881,  Brown  e.  Feeter,  7  Wend.^ 
801. 

2433.  In  trespass  for  taking  phiintiff^'s  goods, 
on  a  warrant  issued  on  a  complaint  by  defend- 
ant, against  plaintiff  before  a  justioe,  under 
the  statute,  for  not  appearing  to  work  on  the 
highway  (1  Sec.  Stat.,  626,  §§  49, 60),  defend- 
ant must  prove,  as  part  of  his  Justification, 
that  he  was  overseer  of  highways  of  the  town 
when  he  entered  the  complaint.  Supreme  Ot., 
1847,  Walker  e.  Moseley,  6  JDen.,  102. 

2434.  Foroible  cdeotmont  What  is  suffi- 
cient evidence  of  force  used  in  an  ejeotmentf 
in  an  action  where  plaintiff  claims  treble 
damages,  under  2  Rev.  Stat.,  482,  §  4.  Wii- 
lard  e.  Warren,  17  Wend.,  267. 

243&  £^f^izy  Huoag^  InqvoveiiMiitB.  In 
an  action  for  injury  to  plaintiff^s  premises, 
through  blasting  rooks  on  an  a<]tioinhag  lot, 
proof  of  a  notice  previously  given  by  the  de- 
fendants to  the  plaintiff  that  they  were  aboat 
to  take  the  rock  off  their  lots,— AU;,  suffi- 
cient to  justify  the  presumption  that  the  blast- 
ing was  done  by  the  defendants,  if.  T,  Oem. 
PI,  1868,  Gourdier  e.  Oormaok,  2  JS.  2>.  Smith, 
200. 

2436w  So  it  is  soffloient,  in  snoh  action,  to 
prove  the  defendant  in  charge  of  the  work; 
it  is  not  necessary  he  should  be  shown  to  be 


W4 


STmrarcs. 


Silta  ItlAtiM  4o 


for  bretoh  of  a  oontraot  for  the  sale  of  •  ^p&- 
e^  lot  Qi%fMdBj  dMoribed  as  being  of  a  cer- 
tain quantity,  more  or  leas,  evidence  of  a  osage 
tbat,  in  ordinary  contraota  for  aale  of  aodh 
goods  by  the  quantity,  the  words  '^more  or 
less*'  mean  an  ezoeas  or  defieienoy  not  ex- 
ceeding five  per  cent,  is  not  admissible.  Ot. 
of  A^omU,  1801,  Yail  «.  Bice,  d  N.  Y.  (1 
Sold.),  155. 

24S8L  A  oaroon  of  indigo  was  sold  oii  aao- 
tion,  subject  to  the  usual  deduction  of  ten  per 
cent  for  Um;*^HM^  that  it  w»  oompeUftt 
to  show  that  usage  fixing  the  tare  «t  ten  per 
eeot  was  qualified  by  another  angi,  that 
where  the  indigo  waa  fravduiently  paehed, 
the  actual  tare  was  deducted.  IT.  T.  StipoHor 
(X,  1889,  SewaU  «.  Gibb^  1  MaU^  601. 

ai64b  Sridenee  of  a  custom  or  usage  of  a 
warranty  implied  in  llie  sale  of  a  particukr 
description  of  goods,  eannot  be  raoeiyed  to 
control  the  general  mlae  of  kw.  Bupr0m6 
€t.y  1817,  Thompscm  e.  Ashton,  14  Johm^ 
816.  Ot.  ofAp^^ooiU^  1861,  Beime  e.  Dord,  6 
N.  T.  i^.adL\  95;  reyening  6. 0.,  2  Bomif., 
88.  a  p.,  OU  qfEnon^  1881,  Fumiss  a.  Hone, 
8  Wm^  847;  1841,  Woodruff  e.  MeKobants' 
Bank,  85  TTsml.,  678;  and  see  Hinton  e.  Looke, 
5  Bm,  487;  Boorman  e.  Jenkins,  12  TTm^, 
566. 

24gft.  —  of  Ittaae.  Where  a  lease  is  from 
a  day  named,  proof  of  a  local  custom  that  the 
term  commences  at  noon  of  that  day,  and  ter* 
minates  at  noon,  is  admissible.  S^tpremo  Ot^ 
1888,  Wilcox  e.  Wood,  8  Wend.^  ^6. 

2456.  —  of  contraot  for  eacoavatioBa.  A 
contract  to  ezoaYate  earth,  and  make  an  em- 
bankment, was  silent  as  to  the  disposition  of 
the  surplus  earth ; — Seld^  that  proof  of  a  usage 
in  that  city  was  admissible,  to  show  whose  it 
was  to  be.  Supreme  Ot,^  1888,  Oooper  o.  Kane, 
19  Wend,,  886. 

2457.  AUowanoeofintereat  Where  there 
is  a  general  usage  in  any  particular  trade  or 
branch  of  business,  or  among  merchants  of  a 
certain  place,  to  charge  and  allow  interest, 
parties  having  knowled^  of  the  usage  are 
presumed  to  contract  in  reference  to  it;  and 
the  admission  of  evidence  of  the  usage  doea 
not  become  improper,  because  the  party  fiiils 
subsequently  to  furnish  the  necessary  proof 
that  the  oUier  had  knowledge  of  the  usage. 
Ct.  qfAppeali,  1850,  Esterly  e.  Oole,  8  JT.  Y. 
(8  Oomot.),  508. 

2468.  The  leslifnouy  of  Que  witneis,  that  it 


is  the  uniform  practioe  of  grooais  to  «hai|e 
interest,  after  ninety  dayi^  unless  olhflniiae 
agreed,  does  not  amount  to  proof  of  a  unge 
of  the  particular  trada^  of  whioh  all  daden  in 
that  line  are  bound  to  take  notice,  and  an 
preaumed  to  be  informed.  Supreme  Ot^  1819, 
Wood  e.  Hickok,  8  WeruL,  501. 

2459.  Aonstomof  bantavtoooUeotmoBflf 
as  agenta,  without  disdoaiag  their  agOM^fiB 
insufficient  to  show  that  a  bank,  in  oafieetiof^ 
acted  as  a^ont.  Supreme  Ct^  1841,  Gbaal 
Bank  e.  Bank  of  Albany,  1  EUl^  887. 

60.  Uewry, 

24M.  JUa«nr»tiOBof  «Koeaihr«lBtenat 
The  fact  that  exeessi^  interest  waa  naen^d 
raises  a  presimptioa  of  a  oonrupt  faitMit  to 
take  usury;  but  the  peaaumption  mvf  be  ra- 
pel]edf-*^«.  ^.,  by  proof  that  the  eiaeaB  «rflr 
the  legal  rate  waa  reaerred  by  mialakB.  8^ 
preme  Ot,,  1884,  Arohibalde.  ThoBMS,  8  Oem, 
884. 

846L  The  &ot  that  twenl7*two  dqra  alUr 
the  loan,  the  borrower  paid,  and  the  iaader 
received,  a  sum  equal  to  more  thn  flevan  per 
cent  for  the  use  of  the  monciy  fraia  the  time 
of  the  loan,  is  proper  to  be  snbaitked  to  tba 
jury  aa  evidence  of  a  usorioua  agraaacni  It 
will  justify  them  in  inferring  such  agreenmt, 
even  though  there  is  no  direct  proof  of  it 
at.  qfAppeah,  1854^  Catlin  e.  Gutfer,  11  N. 
Y  (1  JT^X  86a 

2462.  Compating  latsr«at.  To  prove  amy 
in  discounting  a  note,  the  defendant  ebowed 
that  the  discount  was  computed  upon  the 
principle  of  860  days  being  a  year,  and  that 
it  was  the  uniform  custom  of  the  plaintiffi  (e 
compote  interest  upon  that  principle.  MUd, 
sufficient  presumptive  evidence  of  usury.  A»- 
preme  Ot,,  1828,  Utica  Ins.  Go.  «.  Tifaasn,  1 

Wend.,  555. 

2463.  Raaervatlon  of  pot  of  oonaldara- 
tion  is  not  enough,  of  itsell,  to  establish  us«rf 
in  a  written  security ;  for  the  corrupt  sad 
usurious  nature  of  the  intent  will  net  be  pfe- 
sumed,  but  must  be  directly  proved.  Ot,  <(, 
AppedU,  1858,  Booth  e.  Sweaey,  8  ^.  F.  (4 
Seld.\  276. 

2464.  Thus,  evidence  that,  at  the  time  whea 
a  bond  and  mortgage  were  given,  the  sum  paid 
by  the  mortgagee  to  the  mortgagor  was  less 
than  the  condition  of  the  bond,  is  not  sd8- 
cient  The  reservation  may  have  been  for  a 
lawful  purpose.    To  show  ubotj,  th«w  «>**^ 
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or  deolaration  of  the  deceased.    N,  F.  8wrr. 
Ct.^  MS6,  EsBp.  Thompson,  i  Brc^f.^  164. 

2477.  The  reoordB  of  the  proofii  and  exmm- 
inations  taken  on  the  probate  of  will  of  real 
property,  and  the  exemplification  of  any  such 
record  by  the  snrrogate,  in  whose  custody  It  may 
be,  may  be  reoeived  as  evidence  upon  any  trial 
or  controversy  oonoeming  the  same  will,  after 
proof  of  uninterrupted  seisin  for  twenty  years 
under  such  will.    2  Beo,  SUA,,  69,  { 18. 

Oompare  wpra^  1607, 1661-1679. 

247a  TliA  prdbata  of  a  will  of  personal 
property  is  oonolosiTe  evidence  of  the  dne  ex- 
ecation  of  the  wilL  Ohancery^  1881,  Oolton 
e.  Roes,  2  Paige^  896;  1848,  Moir  «.  Tnutees 
of  the  Leake  ^  Watts  Orphan  House,  8  B(vrb, 
Ck^  477;  and  see  Van  Rensselaer  «•  Morris,  1 
Faige^  18 ;  Bogardns  e.  Olark,  4  Id^  628. 

2479.  Undne  Infinsnoe.  Upon  an  allega- 
tion that  the  execution  of  the  -will  was  pro- 
cured by  imdne  inflnence,  when  the  decedent 
WIS  in  a  weak  state  of  ndnd,  the  consistenoy 


of  its  provisions  with  his  declared  intentioiu 
and  affections,  and  recognitions  of  it  by  him 
when  restored  to  health,  are  ciroomstances  in 
&vor  of  it»  vaUdity.  N.  F.  Shrr.  Ot^  1861, 
Allen  e.  Public  Administrator,  1  Brad/^  878; 
affirmed,  8M.  ybtet,  No.  2,  67. 

Oompare  iupra^  1161-1166. 

248a  InaaiiitT;  Mere  speculative  belief  in 
v^tchcraft,  mag^c,  dreams,  ^^,  dec,  not  suffi- 
cient of  itself  as  proof  of  insanity,  to  avoid  a 
will.    Thompson  e.  Qnimby,  2  Bra^^  449. 

As  to  admissibility  of  testator's  Dedaia- 
tloi^  see  auproj  1161-1166. 

As  to  varying  a  will  by  Parol  evidenos^ 
see  wpra^  992*1006r 

As  to  Presnmptioiw  relatlvB  to  wflli^  see 
siipni^  410-424. 

As  to  presuming  intent  to  Bevxto  a  will, 
seesttpro^  142-146. 

As  to  Ctooondtty  proof  of  wiUa,  tee  fifMW^ 
621,  627-629,  666-667,  686. 
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